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PROEM. 

4  The  first  number  of  a  new  publication 
is  never  so  good  as  its  successors,  and 
consequently  not  a  fair  specimen/  said 
an  English  reviewer,  noticing  the  first 
issue  of  a  new  work.  There  being  seve- 
ral reasons  why  the  first  number  of  the 
Law  Journal  is  hardly  an  adequate 
representative  number,  we  have  thought 
proper  in  laying  this  issue  before  our 
readers,  to  say  a  few  words  in  explana- 
tion of  the  design  and  objects  of  the 
work.  In  limine,  let  us  say,  a  glance  at 
the  contents  of  this  number  will  serve 
to  dispel  a  misconception,  which,  we 
understand,  existed  in  the  mlndsfof  a 
few,  outside  of  the  profession,  who  prob- 
ably had  not  seen  our  prospectus, — that 
the  Journal  was  likely  to  come  into 
competition,  or  interfere  in  the  slight- 
est degree,  with  the  Lower  Canada 
Jurist,  which  for  so  many  years  has  en- 
joyed the  high  and  well-deserved  esteem 
of  the  profession.  So  far  is  this  from 
heing  the  case  that  tho  learned  editors 
of  the  Jurist  have  been  among  the  ear- 
liest and  wannest  supporters  of  this 
publication. 

In  the  first  place,  then,  we  trust  to  see 
the  Law  Journal  become  a  medium  in 
the  pages  of  which  members  of  the  bar 
and  others  can  communicate  their  opin- 
ions, and  advocate  such  improvements 
and  amendments  in  the  law  as  thoy  may 
desire  to  sec  carried  out.  It  is  unneces- 
sary to  say  that  no  personal  reflections, 
or  remarks  passing  the  bounds  of  fair 
criticism,  will  find  a  place  in  these 
cojnmns. .  Though  the  Journal  is  not] 


designed  for  a  Reporter,  we  propose  to 
publish  condensed  reports  of  the  pro- 
ceedings and  decisions  of  our  courts,  pay- 
ing particular  attention  to  the  courts  of 
Review  and  Appeal.  Interesting  points 
arising  in  the  course  of  criminal  trials, 
and  all  important  criminal  cases,  so  far 
as  they  can  be  procured,  will  be  noted 
and  commented  upon.  New  books  issu- 
ing from  the  Provincial  and  British 
Press,  will  be  reviewed  and  criticised. 
Correspondence,  legal  appointments, 
calls  to  the  bar,  and  compilations,  will 
also  find  a  place.  Tho  remainder  of 
each  number  will  be  devoted  to  inter-' 
esting  matter  selected  from  English  and 
American  periodicals. 

As  to  the  form  of  the  Journal,  it  was 
not  without  some  hesitation  that  a  quart- 
erly issue  was  decided  upon.  But  re* 
flection  has  served  to  convince  us  that 
while  some  ends  would  have  been  more 
efficiently  served  by  a  weekly  or  monthly 
publication,  the  form  we  have  adopted  is 
better  calculated  to  ensure  success,  being 
more  adapted  to  this  our  day  of  small 
things.  We  propose,  however,  to  issue 
the  publication  monthly  as  soon  as  cir- 
cumstances will  warrant  the  change. 

Having  said  so  much  by  way  of  ex- 
planation, it  only  remains  to  record  our 
gratitude  to  those  who  have  aided  our 
humble  efforts.  Bis  dat  qui  cito  dat  is 
especially  applicable  to  encouragement 
of  a  literary  undertaking,  and  to  those 
who  came  forward  with  expressions  of 
good  will  and  promises  of  assistance  at 
tho  first  announcement  of  this  Journal, 
a  double  acknowledgment  is  due.  Be- 
gun with  no  little  diffidence,  the  labors 
of  the  editor  have  proceeded  with  grow- 
ing confidence.  Heureux  commencement 
est  la  moitiv  de  Vceuvre,  and  our  begin- 
ning has  equalled  the  most  sanguine 
expectations,  and  given  a  fair  promise 
of  continued  vitality  and  progress* 
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COMMISSION  TO  THE  BAR  OF  LOWER 
CANADA. 

■  llll  ■  ) 

The  law  now  in  force  regulating  com- 
missions to  the  bar  of  Lower  Canada  is 
to  be  found  in  section  27,  chap*  72,  of 
the  C.  Statutes  of  Lower  Canada,  and  is 
drawn  from  the  12  Vic,  c.  46,  s.  27  ;  16 
Vic,  c  130,  s.  6,  and  22  Vic,  c  104. 
As  it  now  stands,  the  law  constitutes 
three  classes  of  persons  who  may  be  ad- 
mitted to  the  bar  of  Lower  Canada* : — 
.  1.  Five  years  clerks ;  i.  e.,  any  one 
who  has  studied  regularly  and  without 
interruption,  under  a  notarial  agree- 
ment, as  a  clerk  or  student,  with  a  prac- 
tising advocate,  during  five  consecutive 
and  whole  years. 

2.  Four  years  clerks ;  i.  e.,  those  who, 
previous  to  their  clerkships,  have  gone 
through  a  regular  and  complete  course 
of  study  in  any  incorporated  college  or 
seminary. 

3.  Three  years  clerks,  who  are  of 
two  sorts:  a.  Any  one  who  has  gone 
through  a  regular  and  complete  course 
of  study  in  any  incorporatea  college  or 
seminary,  and  also  through  a  complete 
course  of  law  in  any  incorporated  college 
or  seminary ; — b.  Any  one  who  has  fol- 
lowed a  regular  and  complete  course  of 
law  in  any  incorporated  university  or 
college  in  which  a  Law  Faculty  is  es- 
tablished, as  provided  by  the  statutes  or 
regulations  of  said  university  or  college, 
and  has  taken  a  decree  in  law  there,  and 
such  course  of  study  may  be  followed 
simultaneously  with  his  clerkship  under 
articles. 

These  regulations  are  intended  to  be 
very  stringent,  but  practically  they  are 
almost  useless,  and  this  for  two  reasons. 
First,  the  examinations  as  to  capability 
are  left  to  the  examiners  of  each  section 
of  the  bar ;  and  second,  what  constitutes 
a  regular  and  complete  course  of  study, 
or  a  regular  and  complete  course  of  law, 
is  not  defined.  Now  the  results  are  what 
might  fairly  be  expected.  The  bar  ex- 
aminations are  a  sham,  and  the  tendency 
of  competition  between  the  different  col- 
leges, seminaries  and  universities,  each 
of  which  has  the  unfettered  power  to  fix 


•Of  count  withont  countings  barristers  of  Upper 
Canada,  Who  may  be  admitted  under  cap.  76,  C.  S.  C. 


its  own  course  of  study,  is  to  lower  more 
and  more  the  standard  of  learning  neces- 
sary for  admission  to  the  bar.  If  the  bar 
examinations  were  something  more  than 
a  form,  colleges  and  universities  would 
be  obliged  to  keep  their  course  up  to  the 
mark,  to  avoid  the  disgrace  of  seeing 
their  students  plucked;  but  I  contend 
that  no  more  professional  examination, 
and  more  especially  an  oral  one,  will  ever 
continue  for  any  length  of  time  to  be 
serious,  or  that  it  offers  any  guarantee  of 
capacity  whatever.  This  is  so  well 
known  that  admission  to  the  bar  in 
France,  so  far  as  the  action  of  the  bar  is 
concerned,  is  simply  an  enquiry  into' the 
respectability  of  the  candidate,  of  his 
having  decent  chambers  for  consulta- 
tion, and  something  of  a  library ;  and 
the  bar  of  Paris  is  a  model  admirably 
suited  for  our  imitation. 

With  a  view  of  improving  our  system 
here,  Mr.  Irvine,  member  for  Megantic, 
introduced  a  bill,  during  last  session  of 
Parliament,  containing  the  following 
amendment : — 

Section  27,  c.  72,  C.  8.  L.  C,  is  hereby  re- 
pealed, and  the  following  substituted  therefor  :— 
27.  No  person  shall  be  admitted  as  an  advo- 
cate, batrister,  attorney,  solicitor,  and  proctor 
at  law,  unless  he  has  attained  the  fall  age  of  21 
years,  and  has  studied  regularly  and  without 
interruption,  under  a  notarial  agreement  as  a 
clerk  or  student  with  a  practising  advocate  dur- 
ing four  consecutive  and  whole  years,  and  has 
gone  through  a  regular  and  complete  course  of 
study  in  an  incorporated  college  or  seminary, 
or  is  admitted  under  chap.  75  of  the  C.  S.  of 
Canada. 

2.  Except  that  if  any  candidate  for  admission 
to  the  bar  has  followed  a  regular  and  complete 
course  of  law  in  any  incorporated  university  in 
Lower  Canada  in  which  a  law  faculty  is  estab- 
lished, as  provided  by  the  statutes  or  regula- 
tions of  the  said  university,  and  has  taken  a  de- 
gree in  law  in  such  university,  he  shall  be  ad- 
mitted as  a  member  of  the  bar  on  presentation 
of  his  diploma  to  the  council  of  any  section  of 
the  bar;  Provided,  That  the  said  course  of 
study  extend  over  three  years  at  least,  and  com- 
prise not  less  than  150  lessons  a  year,  and  in- 
clude instruction  in  Roman  law— the  civil  code 
of  L.  C,  criminal  law  and  procedure.  But  the 
bar  shall  not  be  obliged  to  admit  any  one  whose 
moral  character  is  bad. 

The  effect  of  this  amendment  would 
be  to  introduce  two  classes:  1,  The 
university  man  Who,  having  taken  his. 
degree  in  law,  would  pass  in  three  years* 
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He  could  not  be  excluded  by  the  bar, 
except  for  character ;  but  again  the  uni- 
versity would  be  obliged  to  give  the 
amount  of  instruction  fixed  by  law  as 
the  minimum.  •  2.  The  student  who  had 
gone  through  a  regular  and  complete 
course  in  any  incorporated  college  or 
seminary.  He  would  pass  with  four 
years'  clerkship,  on  two  examinations,  as 
at  present,  with  this  difference,  that  he 
would  be  under  the  necessity  of  bringing 
his  certificates  from  the  incorporated  col- 
lege or  seminary  before  being  admitted 
to  study.  The  expression  used  in  section 
26,  "a  liberal  education,"  would  therefore 
come  to  mean  the  education  of  our  incor- 
porated colleges  or  seminaries,  that  is,  of 
the  public  schools  of  superior  education. 
This  amendment  would  not,  perhaps, 
give  all  the  guarantee  desirable ;  but  it 
would  bo  at  all  events  a  step  in  the  right 
direction,  and  would  prepare  the  way  for 
that  separation  of  the  attorney  and  ad- 
vocate practice,  the  necessity  of  which 
is  becoming  more  and  more  felt  daily, 

R. 

LAW  REFORM  SOCIETY. 

An  effort  is  being  made  with  the  con- 
currence of  some  of  the  first  practitioners 
to  found  a  society  having  for  its  object 
the  suggestion  of  needed  reforms  in  the 
law. 

Such  a  society  is  greatly  needed.  That 
there  should  be  a  body  which  will  discuss 
projected  legislation  "  avec  connaissance 
de  cause"  cannot  be  denied.  In  England 
such  a  society  exists,  and  its  influence 
is  extensive  and  beneficial.  In  Upper 
Canada,  we. believe,  such  a  society  is 
organized,  and  works  well. 

Merchants  have  their  Board  of  Trade, 
where  questions  of  moment  affecting  the 
commerce  of  the  countryare  discussed, 
and  reforms  suggested.  Why  should  not 
the  same  interest  be  shown  amongst 
lawyers  ?  Bacon  tells  us  that  "  every 
man  owes  a  debt  to  his  profession." — 
How  many  of  us  are  paying  the  debt 
which  we  owe  to  the  noble  profession  of 
the  law  ? 

Can  we  effect  any  good  by  withholding 
our  active  sympathy  and  practical  co- 
operation with  sincere  efforts  to  elevate' 


the  profession  ?  Many  of  our  old  lawyers 
shrug  their  shoulders  and  scout  the  idea 
of  success  to  any  effort  of  this  kind.  At 
the  same  time  these  gentlemen  are  loud 
in  their  praise  of  the  olden  times  when 
there  were  giants  in  the  profession.  We 
question  if  any  giants  in  the  profession 
were  ever  made  by  vain  regrets  for  a 
former  state  of  things.  We  must  do  the 
best  with  the  presout  material,  which  we 
believe  to  be  as  good  as  any  which  for- 
merly existed.  Energy  and  perseverance 
will  rescue  us  from  the  slough  of  despond 
into  which  we  have  apparently  fallen. 

A  Reform  Society  will  be  the  initia- 
tory step.  By  bringing  the  members  of 
the  bar  into  closer  relations,  the  Society 
would  gradually  evolve  an  Esprit  de 
Corps,  which  at  present  seems  to  oe  in  a 
quiescent  state. 

In  the  discussion  of  new  projets  of  law, 
due  caution  being  observed  in  the  publi- 
cation of  the  results  of  the  deliberations 
thereon,  the  society  might  lead  public 
opinion.  Its  decisions,  if  promulgated 
after  careful  discussion, would  have  great 
weight  with  those  outside  of  the  profes- 
sion. 

The  younger  members  of  the  society 
would  have  the  advantage  of  listening 
to  the  discussion  of  grave  questions, 
and  they  would  be  enabled  to  benefit  by 
the  experience  and  learning  of  their 
more  illustrious  confreres.  A  spirit  of 
emulation  would  thus  be  encouraged, 
and  the  profession  would  be  elevated. 

Lawyers  have  no  place  at  present 
where  existing  errors  or  abuses  may  be 
criticised.  Such  a  society  will  afford 
every  member  an  opportunity  to  discuss 
any  of  these  if  they  exist.  At  present 
it  is  frequently  asserted  that  the  Mon- 
treal Bar  lias  no  influence.  If  this  is  true 
the  blame  rests  with  every  one  who 
contents  himself  with  repeating  the 
assertion  without  a  single  personal  effort 
to  remove  the  stigma. 

This  can  only  be  done  by  a  united  ef- 
fort, "  Vwtim  fait  la  force."  A  Law  Ee- 
form  Society  cannot  be  carried  on  by  any 
individual  member  of  the  Bar  alone. — 
There  must  be  a  combined  effort.  If  the 
Society  is  successful,  the  influence  of 
the  profession  must  be  increased. 

Geo.  W.  Stephens, 
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REMARKABLE    TRIALS    IN    LOWER     I 
CANADA, 

No.  1.  Case  op  Dr.  Sabourin. 

Urjder  this  heading  wo  propose  to 
bring  together  some  of  the  most  inter- 
esting and  important  trials  that  have 
taken  place  in  the  lower  province,  and, 
divesting  them  of  legal  forms  and  tech- 
nicalities, present  them  in  the  style  of 
simple  narrative.  The  records  of  these 
trials  are  not  easily  accessible  to  the 
public,  and  a  brief  account,  without 
comment  of  our  own,  containing  the 
leading  features  of  the  cases,  must 
possess  some  interest,  though,  perhaps, 
»  not  of  much  practical  use  to  practi- 
tioners ;  occasionally  the  facts  related 
may  involve  interesting  reminiscences 
of  celebrated  members  of  the  bar,  and 
also  historical  events  in  the  lives  of  re- 
markable personages. 

The  trial  of  the  celebrated  case  of  Dr 
Charles  Sabourin,  of  Longueuil,  before 
the  Court  of  Queen's  Bench  and  a  mixed 
jury,  at  Montreal,  on  the  14th  and  15th 
April,  1858,  is  probably  fresh  in  the 
memory  of  many  of  our  readers,  being 
generally  known  as  the  "Note  Swal 
lowing  Case."  Dr.  Sabourin,  a  gentle- 
man of  respectable  reputation,  residing 
in  Longueuil,  was  charged  with  having 
on  the  16th  February,  1858,  stolen  a 
promissory  note  for  $5,600,  due  to  one 
Pierre  Lucien  Malo,  a  money  lender,  of 
Montreal.  The  judges  presiding  were 
the  late  Chief  Justice  Lafontaine  and 
the  Hon.  Judge  Aylwin.  The  case 
excited  great  interest,  and  a  formidable 
array  of  counsel  was  retained  on  either 
side.  Mr  Monk,  QC,  (now  assistant 
judge,)  represented  the  Crown.  Messrs. 
V.  r.  W.  Dorion,  Doherty  and  Papin 
appeared  for  the  private  prosecutor. 
Tx>r  the  prisoner,  the  case  was  conducted 
by  Messrs.  Drummond,  Q.C.,  (now 
Judge  Queen's  Bench,)  Carter  and  Dev- 
lin. 

The  charge  against  the  prisoner  was 
that  on  the  16th  February,  1858,  he  en- 
tered the  office  of  Mr.  Malo,  and  having 
got  possession  of  the  note,  tore  it  into 
pieces,  chewed  the  pieces,  and  swallowed 
them  in  Mr.  Mato's  presence.  The 
principal  witness  was  of  course   Mr. 


Malo,  and  the  defence  rested  mainly  on 
the  excellent  character  borne  by  the 
prisoner,  contrasted  with  the  ill  repute 
of  his  accuser.  Having  premised  thia 
much,  we  shall  enter  into  fuller  detail 
of  the  trial,  and  present  an  abstract  of 
the  testimony  of  Mr.  Malo.  In  opening 
the  case  for  the  Crown,  Mr.  Monk  ob- 
served that  he  had  known  the  prisoner 
himself  for  ten  or  fifteen  years,  and  had 
formed  a  high  opinion  of  his  personal 
worth.  Judge  Aylwin  having  inquired 
whether  it  was  understood  that  the  note 
was  not  to  bo  produced,  Mr.  Devlin,  in 
reply,  said  the  defence  denied  the  existr 
ence  of  any  such  note,  and,  therefore, 
they  could  npt  produce  it.  Mr.  Drum- 
mond objected  at  the  outset  to  the  ad;- 
mission  of  any  evidence  about  a  note 
not  produced,  but  the  objection  was 
npt  entertained  by  the  Courk  Pierre 
Lucien  Malo  was  then  placed  in  the 
witness  box,  and  proceeded  to  recount 
the  extraordinary  facts  attending  the 
alleged  abstraction  of  the  note.  He 
said: 

"  I  live  in  St.  Gabriel  Street,  Montreal,  and 
have  been  in  the  habit  of  transacting  business 
with  the  prisoner.  O.i  the  13th  Nov.,  1857,  I 
received  his  note  for  $5,600.  This  note  was 
payable  at  the  Banque  du  Peuple.  It  was  dated 
13th  Nov.,  1857,  and  was  made  payable  to  the 
order  of  Toussaint  Daigneau,  of  Longueuil, 
three  months  after  date.  It  was  signed  by  the 
prisoner,  C.  Sabourin,  and  endorsed  by  Tons- 
saint  Daigneau,  E.  Page,  A.  Thurber,  and  P.  E. 
Picault.  When  this  note  became  due,  16th 
February,  the  prisoner  came  to  my  office  about 
half-past  eleven  in  the  forenoon.  My  office  is 
on  the  second  flat.  I  met  the  prisoner  at  the 
door  in  the  street,  and  we  went  up  stairs  toge- 
ther. The  prisoner  took  a  seat  seven  or  eight 
f^et  from  my  desk  I  asked  him  if  he  had 
brought  any  money  with  him.  The  prisoner 
answered,  very  little.  I  said,  'Such  a  course 
will  not  do ;  you  have  been  using  me  in  this 
way  a  long  time.  You  always  tell  me  you  will 
bring  me  something,  but  you  never  keep  your 
word.  It  seems  you  mean  to  humbug  me,  so 
if  you  don't  pay  up  soon,  I  will  have  this  note 
protested,  for  I  don't  want  to  let  it  go  to  such 
an  amount  that  neither  you  nor  your  endorsers 
can  pay  it.'  To  this  the  prisoner  answered 
nothing.  I  then  put  the  note  upon  a  table 
near  my  desk,  to  see  if  the  prisoner  would 
give  me  any  money,  for  I  had  determined  to 
take  what  money  I  could  get,  and  take  another 
note.  While  the  note  was  still  on  the  table, 
my  attention  was  drawn  to  the  door.  I  rose 
from  the  table  on  which  the  note  was  placed, 
and  on  which  I  had  been  leaning  with  my  el- 
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bow,  for  the  purpose  of  shotting  the  door. 
When  I  had  closed  the  door,  I  remarked  that 
the  prisoner  had  moved  nearer  the  note  in  my 
tbeence.  He  then  took  it  up  and  told  me  he 
was  going  to  settle  it.  He  then  began  to  tear 
it  op,  and  when  he  had  torn  it,  he  put  the  pieces, 
into  his  month  and  chewed  them.  I  was  so 
astonished  at  this  that  I  didn't  know  how  to 
act,  but  ray  second  thought  was  to  let  the  pri- 
soner escape,  as  I  might  have  no  evidence 
against  him  j  but  at  last  the  consideration  of 
the  amount  ontweighed  everything  else.  I 
then  went  to  the  offioe  of  Mr.  Bed  well,  the 
lawyer,  which  is  in  the  same  building  with  my 
own,  and  told  him  of  the  circumstances,  but 
neither  of  us  strove  to  hinder  the  prisoner  from 
chewing  the  note.  I  then  left  the  prisoner  in 
toe  custody  of  Mr.  Bedwell  and  went  down 
iturs  to  look  for  a  policeman.  Having  found 
one,  the  prisoner  was  removed  to  the  station. 
The  officials  there  seemed  to  laugh  at  me  rather 
than  to  pity  me.  When  at  the  police  office  I 
wanted  the  prisoner  to  take  an  emetic,  but  he 
would  not  comply,  saying  he  was  not  sick,  but 
in  good  health  (laughter.)  I  swear  that  the 
only  paper  on  the  table  in  my  office  was  this 
note,  and  that  I  have  never  seen  it  since  the 
prisoner  put  it  in  his  mouth.  A  bout  two  hours 
after  the  prisoner  had  been  lodged  in  the  police 
station,  I  got  the  note  protested.  The  note 
was  in  my  possession  from  the  time  I  pur- 
chased it  to  the  time  it  was  destroyed.*' 

There  is  a  little  obscurity  in  the  re- 
port from  which  the  above  is  condensed 
as  to  the  time  the  note  came  into  Mr. 
Halo's  possession,  but  this  is  of  minor 
importance.  On  cross  examination, 
Malo  said  he  thought  he  paid  about  $500 
for  the  note,  but  was  very  doubtful 
about  the  amount.  He  kept  no  books 
for  his  business. 

Mr.  Bedwell  was  eallod  to  corroborate 
Halo's  statement  His  evidence  amount- 
ed to  this — That  he  was  in  his  office  at 
the  time,  and  heard  a  great  outcry.  Hav- 
ing opened  bis  office  door,  he  saw  Malo 
standing  in  the  passage,  and  heard  him 
cry,  u  Mr.  Bedwell,  the  prisoner  has 
stolen  my  note  for  15,600."  Bedwell 
having  entered  Malo's  office,  noticed 
that  the  prisoner  appeared  to  be  chew- 
ing and  trying  to  swallow  something, 
which  he  apparently  succeeded  in  do- 
ing. The  prisoner  seemed  anxious  to 
getaway.  Malo  said,  "He  has  eaten 
my  note,  and  has  it  in  his  belly."  Bed- 
well  heard  the  prisoner  protest  that  he 
owed  Malo  nothing. 

Some  of  the  persons  whose  names 
were  on  the  note  stated  that  they  had 


endorsed  notes  for  the  prisoner,  and 
some  of  them  had  such  perfect  con-  ■ 
fidence  in  him,  and  found  him  so 
punctual  in  his  payments,  that  they 
endorsed  for  him  without  taking  any 
interest. 

The  trial  being  continued  on  the  15th 
April,  a  number  of  witnesses  were  call- 
ed for  the  defence,  the  object  being 
mainly  to  establish  that  the  prisoner 
had  enjoyed  a  high  character  for  hon- 
esty and  integrity,  while  the  accuser 
was  known  to  be  a  hard  man  who  en- 
deavored to  extort  as  much  as  possible 
from  his  debtors.  Dr.  Davignon  stated 
he  had  often  remarked  that  when  Dr. 
Sabourin  was  excited  he  appeared  to  be 
making  attempts  to  chew  or  swallow 
something.  This  peculiarity  was  corro- 
borated by  other  witnesses,  several  of 
whom,  moreover,  swore  that  they  would 
not  believe  Malo  on  oath.  There  was 
also  evidence  of  the  improbability  of 
Dr.  Sabourin  requiring  the  loan  of  so 
large  a  sum  of  money. 

In  rebuttal,  the  Crown  called  several 
witnesses  who,  while  admitting  that 
Malo  passed  for  a  hard  man  and  a 
shaver,  nevertheless  were  of  opi- 
nion that  he  was  to  be  believed  on 
oath. 

Judge  Aylwin,  in  reviewing  the  evi- 
dence, commented  with  some  severity 
upon  the  unfavorable  character  attached 
to  the  private  prosecutor,  and  expressed 
the  opinion  that  his  statement  could  not 
be  credited  in  the  face  of  the  evidence 
adduced  by  the  defence.  A  verdict  of 
Not  Guilty  was  thon  found  by  the  Jury 
without  retiring  from  the  box,  a  verdict 
which  was  received  with  applause  in 
the  Court. 


ANALYSIS  OF  THE  JUDGMENTS  REN- 
DERED IN  THE  COURT  OF  APPEAL 
—JUNE  TERM—MONTREAL. 

Judgment  was  rendered  in  twenty-two 
cases,  and  of  the  twenty-two  judgments 
of  the  Court  below  :— 9  were  confirmed ; 
11  were  reversed;  1  was  reformed;  1 
was  modified. 

Again:— 8   were    confirmed    unani- 
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mously ;  2  were  reversed  unanimously ; 
1  was  modified  unanimously.  In  8  there 
wero  two  dissenting  Judges ;  in  3  there 
was  one  dissenting  Judge. 

Thus  out  of  22  judgments,  11,  or  ex- 
actly half,  were  unanimous,  probably  a 
larger  proportion  than  usual.  In  8.  cases 
there  were  two  dissenting  judges,  thus 
rendering  the  decisions  of  the  three 
forming  the  majority  of  little  value  as 
precedents,  especially  when  the  remark- 
able fact  is  taken  into  consideration  that 
of  the  8  judgments  in  which  there 
were  two  dissenting  judges,  6  were  re- 
versals and  one  a  reformation  of  the 
judgment  of  the  court  below.  Thus,  in- 
cluding the  judge  of  the  court  below 
with  the  two  dissenting  judges,  who 
thought  the  judgment  should  be  con- 
firmed, we  see  the  vote  stand  3  to  3  in 
all  these  7  cases.  Several  of  these  in- 
volved questions  of  fact  only,  and  Mr. 
Justice  Meredith  intimated  his  regret 
that  judgments  should  be  reversed  where 
it  was  simply  a  question  on  which  side 
very  evonfy  balanced  evidence  prepond- 
erated. 

A   DARING  FORGERY. 

The  forgery  mentioned  in  the  case  of 
Wenham  v.  Eanque  du  Peuple,  reported 
in  this  number,  is  such  an  extraordinary 
instance  of  daring  and  successful  crime, 
that  it  may  be  interesting  to  advert  to 
some  particulars  not  mentioned  in  the 
judgment.  During  the  summer  of  1863, 
Joseph  Wenham,  Esq.,  broker,  of  Mon- 
treal, had  occasion  to  be  absent  from 
town  for  several  weeks.  On  his  return, 
having  drawn  cheques  upon  two  banks 
at  which  he  had  deposits,  he  was  sur- 
prised to  learn  that  there  were  no  funds. 
On  enquiry  it  appeared  that  during  his 
absence  three  cheques,  purporting  to  be 
signed  by  Mr.  Wenham,  had  been  pre- 
sented at  the  banks  and  had  been  paid. 
One  of  these  cheques  was  on  the  London 
and  Colonial  Bank,  for  $94,  dated  4th 
August,  1863  ;  the  other  two  were  on 
the  Bank  of  Upper  Canada,  one  for 
$401.16,  and  the  other  for  $49.13,  both 
dated  17th  August,  1863.  The  signature 
to  these  cheques  was  so  exact  an  imita- 
tion, that  those  who  had  been  for  many 
years  acquainted  with  Mr.  Wenham's 


handwriting  could  not  with  certainty 
distinguish  the  forgeries  from  genuine 
signatures.  It  was  observed  as  a  rather 
curious  circumstance  that  certain  figures 
recurred  in  these  and  all  the  forged 
cheques  mentioned  below.  The  matter 
was  referred,  we  believe,  to  the  manager 
of  the  Commercial  Bank  and  the  cashier 
of  Molsons  Bank,  who  caused  an  adver- 
tisement to  be  inserted  in  the  daily 
papers,  requesting  information  from  any 
person  through  whose  hands  the  cheques 
might  have  passed.  Mr.  Wenham'shigh 
personal  character  caused  his  assertion 
that  the  cheques  were  forgeries  to  be 
readily  received.  The  money  was  paid 
over ;  and  there  the  matter  rested,  no 
information  being  obtained  to  clear  up 
the  mystery. 

It  was  subse^ent  to  this  that  a  second 
series  of  forgeries  took  place,  giving  rise 
to  the  legal  proceedings.  In  the  fill  of 
1864,  Mr.  Wenham  happened  to  have 
deposits  at  four  banks.  These  deposits 
were  merely  temporary  business  de- 
posits, his  standing  account  being  at  a 
fifth  bank.  On  the  same  day  a  cheque 
was  presented  at  each  of  these  four 
banks,  purporting  to  be  signed  bv  Mr. 
Wenham,  payable  to  the  order  of  his  as- 
sociate, Mr.  Simpson,  and  in  each  case 
for  a  sum  very  nearly  the  same  as  that 
on  deposit.  The  cheques  were  all  paid 
without  any  suspicion  being  awakened, 
and  all  turned  out  to  be  skilfully  exe- 
cuted forgeries.  The  carrying  out  of 
this  daring  scheme  required  an  exact 
knowledge  of  the  contents  of  four  dif- 
ferent bank  books,  within  a  brief  inter- 
val before  the  presentation  of  the 
cheques.  After  the  first  forgery,  Mr. 
Wenham  adopted  the  precaution  of 
making  his  cheques  payable  to  the  order 
of  Mr.  Simpson,  his  associate  or  partner 
in  his  brokerage  business,  but  on  the 
second  occasion  both  names  were  forged 
with  equal  adroitness.  The  heaviest 
sufferer  by  the  second  forgery,  the 
Banque  du  Peuple,  thought  proper  to 
resist  payment,  and  allowed  an  action  to 
be  brought  by  Mr.  Wenham  for  an 
amount  equal  to  that  of  the  forged 
cheque.  It  was  in  this  case  that  Mr. 
Justice  Monk  pronounced  the  decision 
reported  elsewhere.  The  case  has  since 
been  tftken  before  the  Court  of  Review. 
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REVIEW. 

A  Digested  Index  to  the  Report- 
ed Casis  in  Lower  Canada,  containod 
in  the  reports  of  Pyke,  Stuart,  Eevue 
de  Legislation,  Law  Reports,  Lower 
Canada  Reports,  Lower  Canada  Jurist, 
Stuart's  Vice-Admiralty  cases,  and  Ca- 
nada Appeals  brought  down  to  January, 
1864,  to  which  is  added  an  appendix, 
comprising  Perrault's  Precedents  de  la 
Prevostl  et  du  Conseil  Snpe*rieur,  with 
Tables  of  Reference,  Names  of  Cases, 
and  a  Concordance, — also,  Numerous 
Notes  and  References,  including  several 
important  cases  not  yet  reported,  by  T. 
K.  Ramsay,  Esq.,  advocate,  Quebec. 
Printed  by  George  E.  Desbarats,  1865. 

We  have  here  a  work  which  may 
serve  as  a  corner  stone  of  legal  literature 
in  Lower  Canada — a  work  not  inferior 
in  its  kind  to  anything  issued  from  the 
American  or  British  Press,  and  which 
affords  satisfactory  evidence  that  the 
science  of  jurisprudence  is  not  in  a  lan- 
guishing state  amongst  us.  Dr.  John- 
son, with  that  gloomy  delight  in  view- 
ing the  dark  side  of  the  picture  peculiar 
to  him,  says  the  writer  of  dictionaries 
has  been  "  considered  not  the  pupil  but 
"the  slave  of  science,  the  pioneer  of 
'literature,  doomed  only  to  remove 
"rubbish  and  clear  obstructions  from 
41  the  path  through  which  learning  and 
u  genius  press  forward  to  conquest  and 
"  gfary,  without  bestowing  a  smile  on 
"the  humble  drudge  that  facilitates 
u  their  progress."  But  Johnson  him- 
self is  an  example  that  genius  and  in- 
dustry often  go  hand  in  hand,  and  that 
the  greatest  results  may  be  looked  for 
when  the  two  are  conjoined. 

The  design  of  Mr.  Ramsay's  work 
will  be  best  understood  by  reading  the 
preface,  which  we  give  entire  : — 

"  I  bold  every  man  a  debtor  to  his  profession." 

— Bacon. 

"Reporting  is  perhaps  the  most  valuable  por- 
tion of  legal  literature;  but  its  usefulness  for 
inordinary  purposes  becomes  impaired,  if  the 
reports  are  not  carefully  indexed  and  arranged, 
fro©  time  io  time,  as  their  bulk  increases. 
pn  yens  ago  our  reported  cases  having  swelled 
a  tie  ten  preceding  years  from  fire  to  twenty* 
<*e  Tohunes,  I  began  to  prepare  an  index  for 
*7  ewft  ate.    Since  then  I  have  added  the 


contents  of  the  later  volumes,  as  they  appeared, 
down  to  the  end  of  1863 ;  and  in  part  liquida- 
tion of  the  debt  claimed  by  the  great  English 
Chancellor,  I  now  oner  the  compilation  thus 
made,  to  my  brethren  of  the  legal  profession, 
in  the  hope  that,  amidst  the  toil  of  practice,  it 
may  relieve  them  from  the  necessity  of  many  a 
weary  and  often  unsuccessful  search. 

"In  publishing  this  Index,  I  am  not  blind 
to  the  many  defects  of  its  classification;  but 
after  having  re-arranged  it  four  times  in  manu- 
script, and  twice  in  type,  I  feel  persuaded  that 
it  is  impossible,  within  the  limits  of  one  volume 
of  reasonable  sise  and  cost,  so  to  dispose  the 
matter  as  not  to  give  ample  room  for  easy  criti- 
cism in  this  respect.  However,  I  have  endea- 
vored as  far  as  possible  to  obviate  any  incon- 
venience which  may  arise  from  imperfect  classi- 
fication by  adding  three  tables— one  of  refer- 
ence, a  second  of  the  names  of  parties,  and  a 
third  of  the  principal  words  of  the  Index 
wherever  they  occur.  The  last  table,  so  for  as 
I  know,  is  a  novelty  in  works  of  this  class,  but 
I  think  it  will  be  found  the  most  useful  of  the 
three. 

«I  have  also  condensed  and  added  in  an  ap- 
pendix the  cases  decided  in  the  old  Courts  of 
Prevost6  and  Conseil  Suptrieur,  reported  in  the 
two  small  volumes  published  in  1824,  by  the 
late  Mr.  Perrault,  one  of  the  Clerks  and  Protho- 
notarics  of  the  Court  of  Queen's  Bench.  The 
judgments  in  many  of  these  cases  will  be  found 
to  contain  very  interesting  and  valuable  prece- 
dents, and  as  such,  not  less  binding  now  than 
they  were  under  the  old  regime.  Indeed  it  is 
to  be  regretted  that,  in  determining  the  juris- 
prudence of  the  country,  recourse  had  not  been 
oftener  had  to  the  records  of  the  older  courts, 
and  even  now  it  may  not  be  too  late  to  enquire 
how  our  predecessors  practised  and  adminis- 
tered the  law.  In  England  the  Year  Books 
have  never  been  despised,  and  in  France  now 
studious  men  are  beginning  to  perceive  that 
wisdom  is  not  of  any  one  age,  and  that  no 
people  can  with  impunity  ignore  its  history 
and  traditions.  Are  our  dim  unworthy  of  a 
thought? 

11 1  need  hardly  say  that  the  Index  comprises 
the  cases  in  Pyke's  Reports,  Stuart's  Reports, 
Stuart's  Vice-Admiralty  Cases,  La  Revue  de 
Legislation  et  de  Jurisprudence,  the  Law  Re* 
porter,  the  Lower  Canada  Reports,  and  the 
Lower  Canada  Jurist.  I  have,  however,  omitted 
the  Bankrupt  cases,  which  had  only  interest 
under  the  operation  of  the  old  Act.  Some 
cases  which  are  not  reported  are  mentioned 
in  the  Index,  and  I  have  also  added  a  few 
notes,  the  last  of  which  gives  the  judgments 
in  appeal,  which  affect  the  cases  referred  to 
in  the  Index,  and  which  are  reported  in  vol. 
8  of  the  Lower  Canada  Jurist,  and  vol.  14  of 
the  Lower  Canada  Reports." 

It  only  remains  for  xis  to  say  a  word 
respecting  the  manner  in  which  the 
work  has  been  executed.    After  a  caro* 
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ful  examination  wo  are  satisfied  that 
the  design  has  been  carried  out  in  a 
way  that  will  not  disappoint  the  ex- 
pectations which  Mr.  Ramsay's  well- 
known  ability  and  industry  may  have 
excited.  As  Macanlay  says  of  John- 
son's Dictionary,  a  leisure  hour  may 
always  be  very  agreeably  (and  profit- 
ably) spent  in  turning  over  its  pages. 
We  lay  the  work  down,  confident  that 
it  will  long  serve  as  a  worthy  monu- 
ment of  Mr.  Bamsay's  zeal  and  assi- 
duity.      

CORRESPONDENCE. 

THE  MONTREAL  CIRCUIT. 
To  the  Editor  of  the  L.  C.  Law  Journal : 

Sir, — Among  the  subjects  which  I 
hope  to  see  taken  up  by  the  Law  Jour- 
nal is  the  system  of  conducting  the 
Circuit  business  in  this  city.  Every 
member  of  the  profession,  I  presume,  is 
aware  of  the  pressure  of  business  in  the 
Circuit  Court.  To  take  a  recent  in- 
stance, the  Roll  for  the  14th  June  was 
not  commenced  till  the  morning  of  the 
16th.  Had  not  the  Court  sat  on  the 
16th,  all  the  cases  inscribed  for  the 
14th  would  have  gone  over  to  Septem- 
ber. What  vexatious  delays,  what  enor- 
mous waste  of  time  and  annoyance  to 
court,  counsel  and  witnesses  result  from 
this  state  of  things  !  I  trust,  Sir,  some 
one  better  able  to  handle  the  subject 
will  bring  it  prominently  forward,  and 
discuss  the  best  means  of  remedying  an 
evil  which  is  continually  increasing  in 
proportion  to  the  increase  of  busi- 
ness. Some  persons  have  suggested 
the  appointment  of  a  Commissioner,  to 
sit  every  morning,  or  three  times  a  week, 
for  the  disposal  of  all  cases  under  £10. 
Others  would  desire  simply  to  have 
the  term  extended,  say  from  the  9th  to 
the  16th,  both  inclusive,  with  a  term  in 
January  and  July.  (I  may  also  men- 
tion that  the  disbursements  in  small 
cases  are  excessive.  A  poor  man  can- 
not attempt  to  collect  a  dollar  unjustly 
withheld  from  him  without  disbursing 
50  cents  for  the  summons,  80  cents  for 
the  return,  and  60  cents  for  the  execu- 


tion, besides  bailiff's  fees,  &c.)  With 
reference  to  the  pressure  of  business,  I 
trust  some  method  may  be  speedily 
adopted  to  put  an  end  to  what  is  con- 
sidered an  intolerable  nuisance  by 

A  Young  Advocate. 


LOWER  CANADA  LAW  REPORTS. 
To  the  Editor  of  the  L.  C.  Law  Journal: 

Sir,— I  beg  to  avail  myself  of  the 
columns  of  your  welcome  and"  much 
needed  Journal  to  say  a  few  words  on 
the  subject  of  our  law  reports.  How  is 
it,  Sir,  that  the  Government  continues 
its  support  to  the  Lower  Canada*  Itc- 
ports,  and  this  in  the  face  of  the  steady 
advance  made  by  the  Jurist,  supported 
only  by  the  revenue  derived  from  its 
subscription  list  ?  As  the  subject  of  the 
amount  which  the  Government  agreed 
to  contribute  to  the  L.  C.  Reports,  is 
oxplained  at  some  length  in  the  preface 
to  the  first  volume  of  the  Jurist,  I  need 
not  trespass  upon  your  space  by  enter- 
ing into  particulars.  It  would  appear 
from  that  statement  that  the  outside 
figure  for  which  the  Government  be- 
came liable  was  £162.10  per  annum. 
But  in  1855  the  amount  drawn  from 
Government  had  already  swollen  to 
£347.18.9  for  the  year.  And  turning  to 
the  public  accounts  for  1861, 1  see  that 
the  amount  paid  by  Government  •'  for 
editing  and  publishing  the  Lower  Canada 
Reports,"  was  $2,151.53!  In  1862  it 
was  $2,231.94,  and  in  1863  it  had  in- 
creased to  $2,510.95,  or  about  four  and 
a  half  dollars  a  page!  The  publishers 
might  well  afford  to  circulate  the  Re- 
ports gratuitously  at  this  rate.  Pray 
whore  is  this  expenditure  to  end  ?  Is 
the  Government  always  to  pay  the  bill 
regardless  of  the  amount?  It  would 
seem  so ;  for  it  has  allowed  the  sum  to 
be  doubled  since  the  establishment  of 
the  Jurist,  the  continued  issue  of  which, 
even  in  the  face  of  what  must  be  con- 
sidered as  an  absurd  competition  by  the 
Government,  has  proved  that  the  pro- 
fession is  able  and  willing  to  pay  for 
its  own  reports.  A-  Bf.  B. 
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THE  STATE  OF  ENGLISH  LAW  :  CODIFI- 
CATION. 

(From  the  Westminster  Review,  April,  1665.) 

1.  Speech  of  the  Lord  Chancellor  on  the  Re- 
vision of  the  Law. 

8.  Addreas  of  Sir  J.  P.  Wilde,  delivered  before 
the  National  Association  for  the  Promo- 
tion of  Social  Science. 

Nearly  half  a  century  has  passed  away  since 
Bentaam  wrote  his  celebrated  "  Papers  relative 
to  Codification,*' which,  though  in  some  respects 
crude  and  imperfect,  may  be  regarded  as  having 
pren  the  first  impetus  in  this  country  to  the 
modern  ideas  on  this  the  most  important  branch 
of  law  reform.    And  although  up  to  this  time 
but  little  of  tangible  result  has  been  obtained, 
yet  symptoms  are  not  wanting  that  tho  views 
propounded  by  Bentham,  and  enforced  and  de- 
Teloped  by  Sir  S.  Romiily,  J.  Austin,  and  H.  S. 
Maine,  are  gradually  forcing  themselves  upon 
the  attention  of  the  leading  lawyers  and  jurists. 
B»  seed  has  fallen  on  a  soil  not  altogether  bar- 
wa,  and  after  a  long  period  of  germination,  has 
st  length  given  signs  of  bursting  into  blossom. 
The  conviction  is  getting  more  and  more  univer- 
sal tint  something  must  be  done  to  rescue  the 
law  from  its  present  chaotic  condition,  and  to 
oeutro?  its  future  growth.    It  is  felt  to  be  a  re- 
preach  that  the  country  which  assumes  to  be 
the  leader  in  civilisation  can  point  to  nothing 
fcr  her  laws  but  some  1100  volumes  of  well  and 
ill  decided  eases,  supplemented  by  a  huge  pile 
of  partly  operative,  partly  repealed  statutes,  the 
whole  arranged  on  that  worst  of  all  possible 
•lane— a  chronological  one.    It  is  seen   that 
tegal  principles  and  legal  rules  which  are  daily 
snondated  by  counsel  at  the  bar  and  judges  on 
the  bench  must,  from  the  nature  of  the  case, 
sdmitof  being  expressed  in  intelligible  language, 
and  of  being  grouped  in  an  accessible  form.   On 
the  other  hand,  the  real  difficulties  to  be  over- 
come  m  recasting  the  law  are,  perhaps,  not  suf- 
ficiently appreciated  by  many  of  those  who  feel 
most  strongly  that  the  law  ought  not  to  remain 
in  its  present  shape.    It  is  not  uncommon  for 
these  who  have  had  no  practical  experience,who 
have  never  tried  theiT  hands  at  framing  a  rule  of 
lew,  to  suppose  that  the  task  is  a  simple  one, 
end  to  suspect  that  the  difficulties  are  created 
by  those  whose  interest  it  is  that  the  law  should 
eet  become  too  readily  coffno$cible.    Those  who 
"s" "  ~  as  would  do  well  to.  ponder  the  words  I 


of  tho  late  Mr.  Austin,  whose  competence  as  an 
authority  will  not  be  questioned.  Mr.  Austin 
("  Jurisprudence,"  vol.  ii,  p.  370,)  writes: 

"  Whoever  has  considered  the  difficulty  of 
making  a  good  statute  will  not  think  lightly  of 
the  difficulty  of  making  a  code.  To  conceive 
distinctly  the  general  purpose  of  a  statute ;  to 
conceive  distinctly  the  subordinate  provisions 
through  which  itu  general  purpose  must  be  ac- 
complished, and  to  express  that  general  purpose 
and  those  subordinate  provisions  in  perfectly 
adequate  and  not  ambiguous  language,  is  a 
business  of  extreme  delicacy  and  of  extreme 
difficulty,  though  it  is  frequently  tossed  by 
legislators  to  inferior  and  incompetent  work- 
men. I  will  venture  to  affirm  that  what  is  com- 
monly  called  the  technical  part  of  legislation  is 
incomparably  more  difficult  than  what  may  be 
styled  the  ethical.  In  other  words,  it  is  far 
easier  to  conceive  justly  what  would  be  useful 
law  than  so  to  construct  that  same  law  that  it 
may  accomplish  the  design  of  the  lawgiver." 

Such  is  the  opinion  of  one  of  the  acutest  of 
thinkers  and  most  ardent  of  law  reformers,  and 
there  can  be  little  doubt  that  every  practical 
draughtsman  will  add  his  testimony  on  the  same 
side.  Indeed,  it  is  probable  that  a  sense  of  the 
magnitude  and  difficulty  of  the  undertaking  has 
operated  fully  as  much  as  any  other  cause  to 
deter  our  lawyers  from  attempting  the  consoli- 
dation and  re-arrangement  of  our  statute  and 
case  law.  However,  there  are  signs — and  among 
them  none  more  noteworthy  than  the  remark- 
able addresses  which  form  the  subject  of  this 
paper-— that  the  attempt  will  be  made  and  at  no 
distant  period.  The  present,  therefore,  seems 
a  suitable  time  for  drawing  attention  to  the  sub- 
ject, and  for  giving  a  fair  consideration  to  the 
arguments  of  those  who  are  opposed  to  codifi- 
cation. For  it  is  the  fact  that  some  lawyers 
of  eminence  have  doubted  and  still  doubt  the 
possibility  of  success  in  this  work.  It  is  argued 
that  a  code  will  introduce  greater  evils  than 
those  it  cures ;  that  the  wisest  legislator  can 
foresee  only  a  small  part  of  the  combinations  to 
which  human  affairs  will  give  rise ;  and  that  the 
infirmities  of  language  will  not  allow  him  ade- 
quately to  provide  for  the  cases  he  does  foresee. 
Appeal  is  made,  in  confirmation,  to  the  actual 
working  of  existing  codes,  all  of  which,  it  is 
said,  are,  in  fact,  supplemented  by  a  mass  of 
comment  and  traditional  interpretation  far  ex- 
ceeding in  bulk  the  codes  themselves.  We 
shall  examine  in  due  course  the  value  of 
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arguments.  We  believe  it  will  be  found  that 
the  objections  raised  apply  rather  to  a  code  in 
the  form  in  which  it  is  commonly  proposed  that 
it  should  be  oast,  than  to  a  code  in  the  best 
form  in  which  it  is  possible  to  cast  it.  We 
think  the  error  of  most  codifiere  has  been  to 
rely  on  the  exclusive  use  of  tersely-worded  ab- 
stract propositions,  each  intended  by  force  of 
the  language  used  to  indicate  with  accuracy  its 
own  scope— to  strive  against  the  imputation  of 
repetition—to  be  sparing  of  illustration— to 
dispense  almost  entirely,  with  explanation,  and 
generally  to  render  their  productions  dry  and 
colorless  collections  of  formula,  rather  than 
clear  statements  of  principle  expounded  and  ex- 
plained by  comment  and  by  example. 

In  order  to  substantiate  our  position,  as  well 
as  to  convey  some  idea  of  the  real  work  which 
has  to  be  done  and  the  advantages  which  will 
result  from  its  accomplishment,  it  is  necessary 
to  exhibit  the  actual  state  of  our  law,  the  pro- 
cess by  which  it  has  been  developed  into  its 
present  shape,  and  the  mode  in  which  the  vast 
and  intricate  storehouses  of  legal  knowledge  are 
made  available-  We  shall  therefore,  in  the 
first  place,  offer  such  a  sketch  as  is  necessary 
to  the  comprehension  of  the  question  to  be  dis- 
cussed, avoiding  as  far  as  possible  the  use  of 
technical  language,  and  availing  ourselves 
freely  of  the  materials  which  the  Lord  Chancel- 
lor and  Sir  J.  P.  Wilde  have  provided. 

The  law  of  this  country  may  be  divided  into 
two  classes,  the  law  whioh  has  been  expressly 
enacted  by  the  Legislature,  called  the  written 
or  statute  law ;  and  the  law  whioh  has  grown 
up  without  express  legislative  sanction,  and 
whioh  is  sometimes  oalled  the  unwritten  law. 
The  latter  olasR  comprises  what  is  designated 
the  Common  Law,  And  also  a  body  of  law 
known  as  Equity  or  Chancery  Law,  of  compara- 
tively modern  origin,  and  intended  to  supple- 
ment and  correct  the  Common  Law.  The  origin 
of  the  Common  Law  is  thus  described  by  the 
Lord  Chancellor: 

11  Of  the  Common  Law,  much,  no  doubt,  con- 
sisted originally  of  customs  and  usages,  re- 
corded only  in  the  memories  of  men  ;  much  of 
rules  embodied  in  acts  of  the  Great  Council,  of 
which  no  record  now  exists  ;  .much  was  derived 
from  the  Civil  Law,  relics  of  the  old  Roman 
jurisprudence,  which  remained  so  long  through 
the  land ;  and  much  was  deduced  from  general 
maxims  and  principles  handed  down  from  one 
generation  of  lawyers  to  another.  Thus,  the 
sources  of  Common  Law  were  in  ancient  times 


of  the  most  indefinite  character,  and  the  power 
or  liberty  of  judicial  decision  was  equally  un- 
limited."—P.  5. 

In  the  reign  of  Edward  I.  the  practice  of  re- 
porting the  decisions  of  the  judges  began,  and 
thus  was  added  a  fresh  authority  which  might 
be  referred  to  as  evidence  of  what  the  Common 
Law  was.  Gradually  arose  the  habit  of  appeal- 
ing to  a  reported  decision  as  a  sufficient  ground 
for  deciding  a  parallel  case  in  like  manner,  and 
precedent  was  allowed  to  rule,  in  some  cases  to 
the  exclusion  of  justice. 

We  will  now  leave  the  Common  Law  and  di- 
rect our  attention  to  Equity  or  Chancery  Law. 
The  growth  of  Chancery  Law  is  a  striking  illus- 
tration of  the  means  to  which  recourse  is  had 
when  the  Legislature  neglects  its  obvious  func- 
tions. At  a  period  when  the  nation  had  out- 
grown the  old  Common  Law,  and  the  Judges  of 
the  Common  Law  Courts  were  too  narrow  or 
too  timid  to  assume  the  requisite  legislative 
powers,  the  Chancellors,  as  keepers  of  the 
King's  conscience,  undertook  to  supply  what 
was  wanting,  and  to  correct  what  was  amiss  out 
of  the  reserve  fund  of  Equity  supposed  to  re- 
side in  the  royal  breast.  It  was  in  the  nature 
of  things  that  the  establishment  of  this  right  of 
interference  should  introduce  uncertainty.  The 
effect  was  thus  described  two  centuries  and  a 
half  ago.  — (Selden's  "Table  Talk,"  Singer's 
edition,  p.  49.) 

"  Equity  in  law  is  the  same  as  the  spirit  is  in 
religion — what  every  one  pleases  to  make  it. 
Sometimes  they  go  according  to  the  conscience, 
sometimes  according  to  law,  sometimes  accord- 
ing to  the  Rule  of  Court.  Equity  is  a 
roguish  thing ;  for  law  we  have  a  measure,  know 
what  to  trust  to;  Equity  is  according  to  the 
conscience  of  him  that  is  Chancellor,  and  as 
that  is  larger  or  narrower,  so  is  Equity.  Tis  all 
one  as  if  they  should  make  the  standard  for 
the  measure  we  call  a  foot,  a  Chancellor's  foot ; 
what  an  uncertain  measure  would  this  be !  One 
Chancellor  has  a  long  foot,  another  a  short  foot, 
a  third  an  indifferent  foot ;  'tis  the  same  thing 
in  the  Chancellor's  conscience.*' 

So  defective,  however,  was  the  Common  Law, 
that  it  is  impossible  to  doubt  that  the  inter- 
ference of  the  Chancellors  has,  on  the  whole, 
been  salutary ;  and  the  authority  ot  Chanqery 
proceedings  having  long  been  fully  established, 
the  uncertainty  of  which  Selden  complained, 
has  ceased  to  exist  The  Courts  of  Common 
Law  did  not  adopt  the  Chancery  doctrines,  and 
the  only  mode  the  Chancellor  possessed  of  en- 
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forcing  his  decrees  was  to  imprison  those  who 
nftiaed  to  submit  to  them.  Thus  arose  the  re- 
markable anomaly  of  two  legal  systems,  in 
many  respects  antagonistic,  existing  side  by 
rile  in  the  same  country.  To  this  day  a  man 
may  win  his  cause  at  Westminster  and  lose  it 
at  Lincoln's  Inn.  To  this  day  a  person  with  an 
unquestionable  right  may  have  no  means  of 
averting  it  except  by  asking  the  Court  of 
Chancery  to  prevent  another  from  disputing  it. 
Truly  a  singular  spectacle  in  this  19th  century, 
a  Lord  Chancellor  restraining  a  subject,  under 
pain  of  imprisonment,  from  appealing  to  the 
ordinary  Courts  of  Justice ! 

To  complete  the  picture  of  our  legal  sys- 
tem, we  have  the  Statute  Law  or  Parlia- 
mentary legislation  commencing  with  the  20th 
Henry  HI.,  and  contained  in  some  forty-five 
thick  quarto  volumes.  "The  statutes  are 
printed  without  the  least  regard  to  order; 
there  is  no  system  or  arrangement.  They 
an  printed  just  as  they  have  been  passed,  chro- 
nologically. There  is  of  course  a  great  variety 
of  subjects,  and  enactments  on  the  same  sub- 
jects are  dispersed  and  scattered  over  an  im- 
mense extent  of  ground."  P.  22.  Many  of  the 
Statutes  were  temporary  in  their  nature,  or  have 
bean  wholly  or  partially  repealed,  some  by  ex- 
press enactment,  others  only  inferentially,  so 
that  it  is  often  a  work  of  difficulty  to  discover 
what  provisions  are  in  force  on  a  particular  sub- 
ject When  the  provisions  still  in  operation 
hare  been  ascertained,  there  remains  the  task  of 
interpretation,  which  requires  for  its  performance 
a  competent  knowledge  of  the  Common  and 
Chancery  Law,  and  also  of  the  particular  judicial 
decisions  on  the  constructions  of  the  clauses 
snder  consideration.  Every  decision  on  the 
construction  of  a  Statute  is  virtually  incorpo- 
rated with  the  Statute  to  whioh  it  refers,  and  in 
this  way  many  Statutes  have  become  so  loaded 
with  commentary  that  their  original  features 
ean  with  difficulty  be  recognised. 

Such  then  is  England's  code.  We  have  the 
la  scripta,  or  Statute  Law,  and  we  have  the 
1«  so*  aertpta,  consisting  of  a  body  of  rules 
aowfaere  stated  in  express  terms,  but  to  be  in- 
ferred from  the  many  thousand  decisions  con- 
tained in  the  reports.  There  can  be  no  doubt 
wherein  ties  the  most  palpable  defect  in  our 
legal  system.  It  is  that  our  laws  are  accessible 
vita  difficulty  even  to  the  trained  lawyer,  while 
to  the  public  they  are  almost  a  sealed  book. 
Vhea  a  case  is  laid  before  a  lawyer  for  his  ad- 
ri*  a*  has  no  authoritative  text  to  whioh  he 


can  refer  for  the  principle  which  is  to  guide  him. 
Beyond  the  maxims  with  which,  through  long 
experience,  his  mind  has  become  impregnated, 
he  can  rely  on  nothing  but  such  light  as  the  de- 
cided cases  may  afford.  Frequently  he  will 
have  to  wade  through  the  tedious  details  of 
twenty  or  thirty  cases  in  search  of  a  single  rule 
— oases,  be  it  remembered,  not  manufactured 
for  the  purpose  of  illustrating  legal  principles, 
not  reduoed  to  their  simplest  possible  forms, 
but  presented  with  all  the  complexities  with 
which  matters  of  actual  experience  are  com. 
monly  surrounded.  Not  unfrequently,  in  order 
that  the  precise  grounds  of  a  single  decision  may 
be  understood,  it  is  necessary  to  peruse  also  the 
oases  cited  in  the  judgment  or  referred  to  in  the 
argument.  Not  until  the  lawyer  has  gone 
through  the  laborious  process  of  comparing 
case  with  case,  eliminating  and  rejecting  what 
is  immaterial  from  each,  can  he  arrive  at  a  satis- 
factory conclusion.  But  his  labor  is  not  con- 
fined to  the  mere  examination  of  specified 
cases.  He  has,  as  a  necessary  preliminary,  to 
find  out  what  oases  are  worthy  of  being  consult- 
ed with  reference  to  the  subject  in  hand,  and 
must  satisfy  himself  that  every  case  of  import- 
ance has  been  included  in  his  examination. 
This  part  of  the  task  alone  would  be  well  nigh 
impossible  but  for  the  assistance  he  derives 
from  treatises— that  is,  from  the  labors  of  unau- 
thorized oodifiers.  And  valuable  though  the 
help  obtained  from  these  sources  is,  yet  no 
treatise  can  relieve  the  lawyer  from  the  neces- 
sity of  consulting  the  original  records.  The  dic- 
tum of  a  text-writer  has  no  authority  binding 
on  a  judge  ;  it  can  only  be  regarded  as  the 
opinion  of  the  author — an  opinion,  in  many  in- 
stances, entitled  to  high  respect,  but  still  an 
opinion  only.  Even  the  propositions  laid  down 
by  writers  accounted  of  almost  judicial  authority 
require  to  be  explained  and  limited  by  reference 
to  the  cases  from  whioh  they  have  been  ex- 
tracted before  they  can  be  acted  on  with  confi- 
dence. A  text-book  is,  therefore,  little  more 
than  an  elaborate  index  to  the  oases,  accom- 
panied by  suggestions,  often  of  the  greatest 
value,  as  to  the  rules  and  principles  which  the 
cases  may  be  made  to  yield  up. 

The  difficulty  of  discovering  the  law  whioh  is 
felt  by  the  experienced  lawyer,  nay,  even  by  the 
judge  on  the  bench,  weighs  with  tenfold  force 
upon  the  student.  To  him  the  area  of  the  law  is 
indeed  a  "tangled  thicket,"  requiring  the  appli- 
cation of  unceasing  energy  and  untiring  indus- 
try before  it  can  become  in  any  sense  a  "  dis- 
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triot  set  out  in  order."  After  he  has  mastered  a  I 
few  elementary  treatises,  sufficient  to  put  him 
in  possession  of  the  technical  terms,  and  of  a 
certain  number  of  rules  of  every -day  application, 
he  can  do  little  beyond  watching  the  coarse  of 
business  in  the  chambers  of  a  practitioner,  and 
reading  the  fresh  decisions  as  they  make  their 
appearance.  These  he  has  to  arrange  and  classify 
for  himself  as  best  he  can,  trusting  to  time  and 
experience  to  weld  together  into  a  harmonious 
whole  the  accumulated  fragments.  Can  it  be 
wondered  that  with  these  drawbacks  many 
should  abandon  in  despair  the  attempt  to  grasp 
the  law  aB  a  science,  and  should  content  them- 
selves with  committing  to  memory  isolated 
precepts,  and  with  mastering  the  petty  details 
of  every- day  practice  ? 

In  short,  the  process  of  discovering  and  ac- 
quiring the  law  is  one  which  involves  a  wasteful 
expenditure  of  time  and  labor— wasteful  because 
admitting  of  enormous  reduction.    That  which 
should  be  settled  and  proclaimed  by  authority 
once  for  all.  has  to  be  worked  out  by  hundreds 
of  individuals  each  for  himself.    Bid  we  possess 
a  systematized  body  of  law,  we  should  have 
more  earnest  students*  more  skilful  lawyers, 
and  better  and  cheaper  justice.    That  the  acqui- 
sition of  the  law  can  ever  be  an  easy  task,  or  its 
administration  otherwise  than  burdensome,  it 
were  folly  to  expect ;  but  there  can  be  no  rea- 
son why  an  effort  should  not  be  made  to  aid  the 
praotitioner  and  to  ease  the  suitor.    The  two 
results  fro  hand  in  hand ;  whatever  tends  to  sim- 
plify the  law  and   to    render  it    oognoscible 
and  easy  of  access,  tends  also  to  diminish  the 
heavy  fees  and  vexatious  delays,  and  the  occa- 
sional miscarriages  which  are  now  so  justly  com- 
plained of. 

[The  Reviewer,  after  commenting  upon  the 
conflicting  systems  of  Common  Law  and 
Chancery  Law,  and  the  cumbrous  laws  regulat- 
ing transfers  and  mortgages  in  England,  pro- 
ceeds :— ] 

We  have  given  evidence,  we  trust  of  a  suffi- 
ciently cogent  character,  in  support  of  the  view 
that  inaccessibility  is  the  master-vice  of  our 
legal  system.  It  remains  to  be  added  that  the 
mischief  is  multiplying  at  an  alarming  rate,  and 
bids  fair  at  no  distant  date  to  expand  into  truly 
formidable  dimensions.  The  Case  Law  is  stated 
by  the  Lord  Chancellor  already  to  occupy  be- 
tween 1100  and  1200  volumes,  and  is  growing 
with  constantly  increasing  rapidity. 

''  At  this  time  there  are  at  least  forty  or  fifty 
distinct  sets  of  reports  pouring  their  streams 


into  the  immense  reservoir  of  law,  and  creating 
what  can  hardly  be  described,  but  may  be  de- 
nominated a  great  chaos  of  judicial  legislation*'* 
—P.  8. 

Sir  J.  P.  Wilde  also  bears  testimony  to  th* 
vast  increase  ot  reported  eases  in  modem 
times  :— 

"  I  do  not  stop  to  inquire  into  causes,  but  the 
fact  is  that  the  present  century  has  added  more 
decided  cases  to  the  law  then  are  to  be  found  in 
the  records  of  the  five  preceding  centuries  put 
together.  This  vast  agglomeration  breeds  not 
only  confusion  in  those  who  are  bound  by  the. 
law,  but  inconsistency  in  those  who  administer 
it.  No  power  of  assimilation  can  keep  pace 
with  such  production,  and  the  tribunals,  occu- 
pied to  the  full  with  the  business  before  them,* 
have  little  time  to  master  the  results  of  contem- 
porary decisions." 

A  second  defect  in  the  law  as  it  is,  though  m 
our  view  one  of  which  the  extent  is  somewhat 
overrated,  is  want  of  certainty.    The  system  of 
preoedent,  which  on  the  whole  tends  to  fix.  the 
law  even  down  to  minute  details,  works  in  some 
instanoes  in  the  contrary  direction,  and  insteadi 
of  removing  doubt,  introduces  it.     The  result 
is  brought  about  through  the  agency  of  vicious 
precedents.     Judges  are   not    infallible,  and 
though  actuated  by  the  purest  intentions,  they 
sometimes  decide  wrongly.    Such  decisions  are 
nevertheless  available  for  citation,  like  all  other 
precedents.     Now,  when  an  erroneous  deoisioni 
in  the  past  comes  to  be  pressed  upon  a  judge. 
in  the  present,  one  of  two  things  must  happen 
—either  the  preoedent  must  be  followed,  or  it 
must  be  disregarded.   The  traditions  of  the  pro* 
fession  point  in  one  direction,  while  the  instinct 
of  justice  exercises  its  influence  in  the  opposite. 
The  result  is  oftentimes  a  compromise.  The  de- 
cision is  in  effect  disregarded,  but  its  authority 
is  saved  by  recourse  being  had  to  seme  shadowy 
and  fictitious  distinction.     This  practice  was 
recently  satirised  by  a  living  judge,  who,  on  a 
case  which  we  will  call  "  Brown  v.  Robinson" 
being  cited  in  the  argument,  informed  the  bar 
that  he  should  not  feel  himself  bound  by  that 
case  unless  a  suit  were  before  him  in  which  the 
facts  were  precisely  similar;   "  indeed,"  added 
his  lordship,  "  unless  the  plaintiff's  name  were 
Brown,  and  the  defendant's  Robinson." 

In  this  way  an  erroneous  judgment,  though 
outwardly  treated  with  respect,  may  get  under- 
mined with  distinctions  which  render  it  prac- 
tically inoperative,  and  at  this  crisis  it  oommonly 
happens  that  some  judge,  bolder  than  the  Mat, 
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deals  a  death-blow  to  the  tottering  structure  by 
declaring  that u  thai  eaee  has  long  sinee  been 
overruled.**  A  striking  instance  of  an  import- 
ant modification  of  the  law  by  a  single  decision 
occurred  quite  recently.  Five  years  ago  it  was 
onrversnOy  believed  among  lawyers  that*  if  A 
lent  B  a  snm  of  money  to  be  employed  by  him 
in  business,  A's  remuneration  for  the  loan  being 
a  certain  share  of  the  profits,  that  agreement 
rendered  A  liable  to  the  creditors  of  the  business 
to  the  last  farthing  of  his  property  ;  m  other 
words,  that  in  favor  of  creditors,  participation 
in  profits  was  a  criterion  of  partnership.  Such 
was  the  distinct  tenor  of  a  long  series  of  oases, 
"  because,"  as  it  was  sagely  said, "  the  assets  are 
the  source  to  which  the  creditors  look  for  pay- 
ment ;  and  therefore,  he  who  shares  the  profits 
must  also  share  the  losses."  However,  the 
House  of  Lords,  by  a  recent  judgment,  has  gone 
far  towards  demolishing  the  old  doctrine,  and 
substituting  the  reasonable  principle  that  part- 
nership or  no  partnership  is  simply  a  matter 
of  agreement  between  the  parties,  that  creditors 
have  no  concern  with  the  question,  except  so  far 
as  they  have  been  induced  to  believe  that  a 
partnership  really  subsisted,  and  that  parti- 
cipation in  the  profits  is  only  to  be  regarded 
w  prima /acu  evidence  of  a  contract  of  part- 
nership. Here  we  have  an  example  of 
a  sudden  and  unexpected  ohacge  of  the  law. 
More  commonly,  however,  the  elimination  of  a 
well-rooted  bnt  vicious  precedent  is  eflected  by 
slow  degrees,  and  while  the  process  is  going  on 
the  point  of  law  under  treatment  is  necessarily 
to  some  extent  in  a  state  of  uncertainty. 

It  is,  then,  impossible  to  deny  that  on  many 
points  there  is  a  conflict  of  authority,  and  also 
that  there  is  danger  in  trusting  too  implicitly  to 
decisions  of  which  the  propriety  may  appear 
doubtful.  Still,  on  the  whole,  it  cannot  be  said 
that  the  uncertainty  due  to  these  causes  is  prac- 
tically felt  to  any  great  extent.  The  able  and 
experienced  lawyer  who  is  willing  to  devote  the 
necessary  time  and  labor  to  the  consideration  of 
the  points  submitted  to  him,  can,  generally 
rpeaJring,  arrive  at  a  trustworthy  conclusion. 
The  cases  are  comparatively  rare  in  which  he 
will  find  it  difficult  or  impossible  to  decide  with 
confidence  on  the  relative  values  of  competing 
authorities. 

How,  then,  it  may  be  asked,  is  it  that  the 
"  glorious  uncertainty  of  the  law"  has  passed 
into  a  proverb  ?  The  answer  is  not  difficult  In 
eve-half  of  the  oases  in  which  the  phrase  is  used 
theTneenfng  is  simply  the  glorious  difficulty  of 


proving  a  disputed  fact,  and  in  the  other  half  the 
impression  as  often  as  not  has  reference  to  the 
large  discretion  which  is  necessarily  entrusted 
to  juries.  How,  for  instance,  would  it  be  pos- 
sible to  lay  down  a  body  of  rules  which  should 
be  applicable  without  fail  to  the  measure  of 
damage  in  any  instance  ?  Manifestly  a  discretion 
must  be  reposed  in  the  jury,  and  their  verdict 
must  often  be  a  matter  of  uncertainty.  Nor 
should  it  be  forgotten  that  points  of  real  doubt 
and  difficulty  must  frequently  present  them- 
selves, and  that  such  cases  are  precisely  the  ones 
which  are  litigated.  It  would  therefore  be  unfair 
to  judge  the  law,  as  is  often  done,  solely  by  the 
litigated  cases,  without  taking  into  account  the 
overwhelming  majority  of  cases  in  which  its 
work  is  done  effectually,  though  in  silence  and 
secrecy.  Much,  then,  of  the  uncertainty  of  the 
law  is  in  the  nature  of  things  inevitable.  It  is 
found  under  every  legal  system,  and  will  re- 
main even  though  our  code  were  as  perfect  as 
human  ingenuity  could  make  it.  On  the  other 
hand,  there  can  be  no  reason  why  snoh  of  the 
uncertainty  as  is  due  to  the  conflict  of  authority 
should  be  permitted  to  remain.  The  suppression 
of  erroneous  precedents  is  plainly  a  desideratum, 
and  oan  be  attained  only  by  means  of  such  a 
survey  of  the  entire  field  as,  for  other  and  more 
important  ends,  we  desire  to  see  undertaken. 

We  have  endeavored  to  depict  the  principal 
inconveniences  to  which  our  legal  system  gives 
rise ;  it  remains  to  consider  whether  a  remedy 
oan  be  found.  Is  it  possible  to  recast  the  exist- 
ing law  in  a  more  intelligible,  more  certain,  and 
more  accessible  form,  without  sacrificing  any- 
thing that  is  valuable  in  the  present  system  1 
We  do  not  hesitate  to  answer  this  question  in 
the  affirmative.  The  rules  of  law  exist,  though 
they  are  only  to  be  discovered  by  a  process  of 
comparison  and  inference.  It  must  therefore  be 
possible  to  extract  them  from  the  mass  in  which 
they  lie  imbedded,  and  to  arrange  them  system- 
atically. In  the  words  of  Mr.  Austin,  "  Juris- 
prudence," vol.  ii.  p.  877, — 

"  Rules  of  judiciary  law  are  not  decided  oases, 
but  the  general  grounds  or  principles  (or  the  ra- 
tlones  decidendi)  whereon  the  cases  are  decided. 
Now,  by  the  practical  admission  of  those  who 
apply  these  grounds  or  principles,  they  may  be 
codified  or  turned  into  statute  laws.  For  what 
is  that  process  of  induction  by  which  the  prin- 
ciple is  gathered  before  it  is  applied,  but  this 
very  process  of  codifying  such  principles,  per- 
formed on  a  particular  occasion,  and  performed 
on  a  small  scale  ?  If  it  be  possible  to  extract 
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from  a  case  or  from  a  few  cases  the  ratio  deci- 
dendi, or  general  principle  of  decision,  it  is  pos- 
sible to  extract  from  all  decided  oases  their  re- 
spective grounds  of  decision,  and  to  turn  them 
into  a  body  of  law  abstract  in  its  form  and  there- 
fore compact  and  accessible.  Assuming  that 
judiciary  law  is  really  law,  it  clearly  may  be 
codified." 

"  Hot  so/'  reply  the  opponents  of  codification  j 
"  it  is  impossible  to  frame  rules  which  shall  with 
certainty  catch  just  all  the  cases  which  the  legis- 
lature intends  to  include  and  no  more.  Lan- 
guage is  not  sufficiently  definite  for  the  purpose, 
and  rules  which  seem  perfectly  plain  and  satis- 
factory to  the  draughtsman  (who,  of  course, 
knows  his  own  meaning),  will  be  found  open  to 
numerous  doubts  and  susceptible  of  a  variety  of 
interpretations  when  they  come  to  be  tested  be- 
fore the  judges."  Now  we  are  perfectly  willing 
to  admit  that,  so  long  as  a  code  consists  only  of 
general  rules,  formidable  difficulties  of  inter- 
pretation will  assuredly  present  themselves,  but 
we  contend  that  this  objection  may  be  effectu- 
ally surmounted  by  the  simple  expedient  of  ap- 
pending to  the  rules  a  sufficient  sample  of  the 
special  instances  which  suggest  them.  Rules 
so  illustrated  carry  their  own  interpretation  ;  the 
illustrative  cases  are,  in  fact,  precedents,  and  the 
rules  no  more  than  a  statement  of  that  which 
the  cases  involve.  No  greater  difficulty  could 
therefore  be  felt  in  applying  the  rules  than  in 
applying  the  precedents,  as  at  present,  apart 
from  the  rules.  Indeed,  we  have  positive  proof 
of  the  case  with  which  illustrated  rules  are  ap- 
plied. For  what  are  the  dicta  of  eminent 
judges  and  text-writers  but  illustrated  rules? 
Many  of  these  dicta  have  the  authority  of  settled 
law,  and  no  serious  difficulties  are  found  to  arise 
in  the  process  of  interpreting  them.  Why  ? 
Simply  because  such  dicta  are  always  viewed 
with  reference  to  the  cases  which  gave  birth  to 
them.  Manifestly  the  same  result  would  follow 
if  the  rules  were  laid  down  by  an  authority 
higher  than  either  judge  or  text-writer— pro- 
vided, that  is,  the  rules  were  still  united  to  the 
illustrative  cases,  and  interpreted  by  reference 
to  them.  But,  it  is  argued,  granted  that  by 
means  of  the  free  use  of  illustration  the  legis- 
lator can  include  all  the  oases  he  has  in  his 
mind,  how  is  he  to  frame  his  rules  so  that  they 
may  be  applicable  to  unforeseen  combinations  of 
facts  ?  So  long  as  a  rule  of  law  exists  only  by 
implication  in  a  series  of  decided  cases,  it  pos- 
sesses more  or  less  of  an  undefined  or  elastic 
character,  and  in  applying  such  a  rule  to  new 
cases  a  judge  has  present  in  his  mind  the  prin- 
ciple of  expediency  by  which  the  rule  is  justified, 
and  thus  a  safeguard  is  provided  against  a  too 
rigid  adherence  to  the  rule  in  cases  which  might 
fall  within  it  if  it  were  reduced  into  set  terms. 
However  carefully  the  codifier  may  frame  his 
abstract  propositions,  there  is  perpetual  danger 
thathi8  words,  legitimately  interpreted,  will 
extend  to  cases  which,  if  they  had  originally 
fallen  within  his  contemplation,  he  would  cer- 
tainly have  excluded.  In  the  words  of  an  able 
writer,  ("  The  Jurist,"  New  Series,  vol.  IX, 
part  ii,  p.  341)— 

"  We  defy  the  ablest  extractor  of  principles 


to  codify  any  single  branch  or  subject  of  judici- 
ary law  in  suoh  a  manner  as  to  anticipate  aud 
provide  for  future  cases  with  a  tithe  of  the 
completeness  and  certainty  with  which  they  are 
anticipated  and  provided  for  by  the  uncodified 
precedents ;  and  this  for  the  reasons  already 
given— that  the  precedents  are  not  bound  in  the 
fetters  of  set  terms,  and  that  their  full  import 
and  application  are  inexhaustible  and  unknown 
even  to  those  who  make  them,  and  can  only  be 
brought  out  step  by  step  as  new  oases  arise." 

(Ibid,  Page  340.)     "  The  history  of  every 

head  of  judiciary  law  is,  that  first  a  case  arises  in 
which  a  general  principle  is  established  and  ap- 
plied; then  cases  arise  whioh  determine  the  limit- 
ations and  exceptions.  A  principle  caught  by  a 
codifier  in  the  first  stage  of  its  development  would 
be  enacted  in  all  the  generality  of  a  neat  rule, 
without  qualification  or  exception,and  capable  of 
none  save  by  very  rough  nursing  in  the  courts. " 

This  argument  is  certainly  plausible,  and 
has  appeared  to  many  conclusive.  We  con- 
ceive the  answer  to  be  that  no  code  should 
attempt  to  provide  for  unforeseen  cases  by 
means  of  detailed  rules.  It  is  perfectly  obvi- 
ous that  any  suoh  attempt  must  be  unsuccess- 
ful. It  would,  no  doubt,  be  practicable  to  in- 
clude all  possible  cases  in  a  set  of  highly 
general  principles  or  maxims,  but  such  maxims 
would  be  valueless  from  their  vagueness.  In 
order  that  the  rules  of  law  may  be  useful,  they 
must  enter  into  considerable  minuteness  of  de- 
tail ;  and,  as  a  necessary  result,  much  must  be 
left  unprovided  for,  because  unforeseen.  But, 
it  will  be  asked,  if  the  code  does  not  provide 
rules  which  will  take  in  unforeseen  cases,  how 
are  such  cases  to  be  decided  ?  We  reply,  in 
the  same  wav  as  they  are  now  decided,  namely, 
by  an  appeal  to  considerations  of  equity  and 
expediency.  At  present  every  judge  holds  him- 
self justified  in  resorting  to  these  fundamental 
principles  so  long  as  his  decisions  are  not  incon- 
sistent with  the  general  spirit  or  the  details  of 
the  settled  law,  and  we  are  unable  to  see  that 
this  liberty  would  be  in  any  degree  interfered 
with  by  a  new  arrangement  of  a  settled  law  on 
a  different  plan.  So  long  as  the  spirit  of  the 
law  as  shown  by  the  illustrative  cases  is  taken 
as  the  guide  to  interpretation,  there  can  be  no 
danger  that  a  code  will  give  rise  to  narrow  and 
hurtful  decisions.  It  may  be  urged  that  in  ad- 
dition to  the  mere  decisions  our  books  oontain 
the  reasonings  of  the  judges,  and  that  the  study 
of  these  is  of  material  assistance  towards  grasp- 
ing the  true  snirit  of  the  law.  To  this  we 
fully  assent,  and  we  would  therefore  add  to  the 
code  wherever  needful  and  practicable,  the  rea- 
sons by  which  the  rules  are  justified.  We  can- 
not but  think  that  this  element  would  be  found 
of  great  value,  both  as  affording  an  indication 
of  the  limits  of  the  various  rules,  aud  as  guiding 
to  the  decision  of  unforeseen  questions.  The 
maxim,  cessante  ratione  leg**  cessat  ipsa  lex, 
would  be  applicable  then  as  now,  and  the  judges 
would  still  retain  the  liberty  they  now  enjoy  of 
resorting  to  first  principles  when  occasion  re- 
quired. 

We  think,  then,  it  is  clear  that  the  sacrifice  of 
the  power  of  development^— so  far,  that  is,  as 
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derelopment  consists  in  the  application  of  old 
principles  to  new  instances — is  not  a  necessary 
consequence  of  a  re-arrangement  of  the  law  in 
the  form  of  a  code.  We  are  aware  that  there  is 
motherland  of  so-called  development— namely, 
that  which  consists  in  the  aotnal  alteration  of 
established  rules.  To  this  species  of  develop- 
ment a  code  would,  no  doubt,  prove  a  serious 
obstacle.  This  we  are  far  from  regarding  as  a 
mischief.  On  the  contrary,  we  count  it  one  of 
the  least  advantages  of  a  code  that  it  proclaims 
the  law  as  it  is,  be  it  good  or  be  it  bad,  throwing 
the  responsibility,  where  it  ought  to  fall,  on  the 
Legislature.  Among  less  advanced  communi- 
ties Fiction  and  Equity  may  be  the  appropriate 
modes  of  counteracting  hurtfal  laws.  In  this 
country  their  day  is  well-nigh  over,  and  for  the 
ratore,  direct  legislation  may  be  looked  to  as 
the  only  source  of  improvement* 

To  recapitulate  :  A  good  code  should,  in  our 
view,  comprise  three  elements — rules,  illustra- 
tive cases,  and  comments  or  reasons ;  the  rules 
•erring  to  formulate  the  law  and  to  give  it 
expression  in  concise  terms ;  the  cases  and 
comments  serving  to  explain  the  rules  and  to 
fecnre  to  the  law  the  attribute  of  elasticity. 
We  would  incorporate  into  our  code  such  of 
the  reported  cases  as  appeared  to  be  of  valoe 
as  precedents— not,  indeed,  in  their  present 
ihape,  but  stripped  of  all  unnecessary  com- 
plexities and  trimmed  into  manageable  di- 
mensions. We  would  add  such  further  oases  as 
might  suggest  themselves  and  as  were  calcu- 
lated to  throw  light  on  the  text.  We  would  ex- 
hibit the  reasons  of  the  various  rule*,  their 
origin  and  inter-dependence,  wherever  such  a 
coarse  seemed  necessary  for  enabling  their 
meaning  and  spirit  to  be  fully  grasped  ;  and  for 
this  purpose  we  would  avail  ourselves  of  the  la- 
bors of  our  judges  and  our  text-writers.  In  short, 
oar  code  should  be  modelled  after  the  fashion 
of  the  best  treatises,  equalling  them  in  point 
of  clearness  and  logical  arrangement,  and  far 
nnpesaing  them  in  authority  and  in  complete- 
ness. The  plan  of  codification  here  suggested 
coincides  substantially  with  that  proposed  by 
Sir  J.  P.  Wilde,  as  we  understand  him.  He  is  in 
faror  of  an  authorised  text,  illustrated  by  the 
whole  of  the  cases,  arguments  and  judgments  in 
oar  books,  except  such  as  may  be  authoritatively 
condemned.  Kow,  while  thoroughly  agreeing 
with  this  scheme  in  its  essential  features,  we 
cannot  but  think  that  far  better,  and  far  more 
concise  illustrations  could  be  given  than  those 
contained  in  the  reports.  As  a  general  rule,  the 
pith  of  a  reported  case — all  that  is  really  valu- 
able in  point  of  illustration  of  legal  principles- 
can  be  set  down  in  one-tenth  part  of  the  space 
that  the  report  occupies.  To  retain,  then,  the 
main  bulk  of  our  cases  would  be,  as  we  con- 
care,  to  maintain  one  of  the  most  prominent 
and  rapkily  growing  evils  of  the  present  system. 

The  idea  of  an  illustrated  text  is  not  a  new 
ooe.  It  was  first  brought  prominently  forward 
bj the  framera  of  the  Indian  Penal  Code. . . • 
There  is  one  argument  against  immediate  codi- 
fication which  we  have  not  yet  mentioned,  but 
which  calls  for  notice  as  it  has  apparently  re- 
«Ted  the  sanction  of  no  less  an  authority  than 


the  Lord  Chancellor.  It  is  this  :  that  codifica- 
tion cannot  be  successful  until  the  body  of  the 
law  has  been  purged  of  the  grave  inconsistencies 
by  which  it  is  now  disfigured.  On  this  ground 
Lord  Westbury  advocates  for  the  present  no 
more  than  the  weeding  of  the  statutes  and 
oases,  and  the  re-arrangement  of  the  purified 
material,  without  alteration  in  point  of  expres- 
sion, according  to  the  subjects — that  is,  the 
formation  of  a  digest  . .  .We  do  not  dispute  the 
utility  of  Lord  Westbury's  plan,  but  we  are  un- 
willing that  the  work  of  codification  should  be 
postponed,  as  it  appears  to  us,  unnecessarily. 
We  consider  that  a  preliminary  digest  would  be 
a  good  thing,  but  a  preliminary  code  a  better, 
and  for  this  reason,  that  a  code  tells  us  what  the 
law  is,  and  in  the  shortest  form  compatible  with 
clearness,  while  a  digest  still  leaves  the  law  to 
be  inferred,  and  still  leaves  the  mass  of  material 
bulky,  complex,  and,  save  to  the  initiated,  in- 
comprehensible. The  example  of  text-writers 
proves  conclusively  that  a  digest  is  not  essential 
as  an  intermediate  step,  since  all  the  best  text- 
writers  attempt,  and  many  of  them  with  marked 
success,  to  discover  and  arrange  the  rules  and 
principles  involved  in  the  decided  cases. 

That  which  has  been  done  successfully  by 
text-writers,  we  desire  with  Sir  J.  P.  Wilde  to 
see  attempted  on  a  large  scale  and  by  authority, 
and  we  concur  with  him  in  thinking  that  the 
work  may  be  accomplished  piecemeal.  It  would 
be  necessary  to  repeal  nothing  expressly,  though 
of  course  some  existing  precedents  would  be 
rendered  nugatory  by  the  adoption  of  others  in- 
consistent with  them.  On  the  completion  of 
any  section,  it  would  be  sufficient  to  enact  that 
its  provisions  should  be  conclusive  as  to  all 
matters  falling  within  their  scope,  leaving  all 
matters  not  falling  within  the  provisions  of  the 
completed  sections  to  be  decided  in  the  same 
way  as  they  are  decided  »t  present.  Step  bv 
step  every  branch  of  the  law  could  be  added, 
except  such —constitutional  law,  for  example — 
as  it  might  be  considered  inexpedient  to  meddle 
with.  When  all  the  sections  were  completed, 
we  should  have  an  authority  sufficient  for  all 
ordinary  purposes.  The  first  question  for  the 
lawyer  would  be,  Can  the  point  under  considera- 
tion be  solved  bv  an  appeal  to  the  code  ?  If,  as 
would  occasionally  happen,  the  provisions  of  the 
code  proved  insufficient,  then,  and  then  only, 
should  recourse  be  allowed  to  other  authority. 
In  this  way  the  law  would  be  rendered  easy  of 
access,  while  an  efficient  safeguard  would  be 
provided  againRt  the  consequences  of  unavoid- 
able imperfection  or  intentional  omission. 

It  forms  no  part  of  our  present  purpose  to 
enter  into  a  minute  discussion  of  the  precise  ma- 
chinery by  which  the  work  of  codification  may 
be  carried  on.  It  is  sufficient  to  state  that  it 
would  certainly  be  necessary  to  secure  the  ex- 
clusive servioes  of  six  or  eight  highly  skilled, 
and  of  course  highly-paid,  men  to  prepare  the 
necessary  measures  for  Parliament.  To  such  a 
body  might  fitly  be  assigned  the  permanent  duty 
of  a  general  superintendence  of  the  form  of  our 
legislation,  and  of  a  periodical  revision  of  the 
fresh  oases,  so  as  to  keep  the  code  on  a  level 
with  the  later  developments.    , 
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LAW  REPORTING  IN  ENGLAND. 
(From  Fraser's  Magazine.) 

At  the  numerous  and  influential  meeting  of 
the  bar  oonvened  by  the  Attorney -General  on 
the  2nd.  December,  1864,  a  large  majority  affirm- 
ed Mr.  Daniel's  resolution—*  That  the  present 
system  of  preparing,  editing,  and  publishing  the 
reports  of  judicial  decisions  in  this  country  re- 
quires amendment ;'  and  a  committee  of  gentle- 
men, fairly  representing  the  different  grades  and 
interests  of  the  profession,  was  appointed  to 
consider  and  report  to  a  future  meeting  the  best 
means  of  improving  the  system. 

Pending  the  labors  of  that  oommittee,  it  may 
not  be  out  of  place  to  lay  before  our  readers 
some  observations  upon  the  subject  of  the  pre- 
sent system  of  law  reporting,  and  the  objections 
which  are  urged  against  it — a  subject  which  does 
not  concern  the  bar  alone,  but  is  one  in  which 
the  community  at  large  have,  though  they  may 
not  take,  a  deep  interest ;  is  also  one  on  which 
those  who  are  not  lawyers  by  profession  are,  in 
many  instances,  without  very  definite  ideas,  or 
very  accurate  information.  In  the  first  place 
let  us  explain  what  Law  Reports  are.  Law  Re- 
ports are  a  collection  of  permanent  records  of  the 
material  facts,  proceedings,  arguments  of  coun- 
sel, and  judicial  decisions  of  Courts  of  justice,  in 
cases  brought  before  those  Courts  for  decision, 
purporting  to  be  made  by  persons  present  at  the 
argument  and  determination  of  the  cases.  (The 
necessarily  ephemeral  and  incomplete  accounts 
of  the  proceedings  of  the  Courts  which  appear 
in  the  daily  newspapers  do  not  deserve  the  name 
of  reports,  and,  as  a  rule,  cannot  be  referred  to 
as  such  by  counsel*  Thus,  for  instance,  in  the 
Alexandra  case,  counsel  were  not  permitted  by 
the  Court  of  Exchequer  to  read  from  a  report 
of  a  case  in  the  Times.)  The  judicial 
decisions  thus  recorded  are  applications,  by  the 
Courts,  of  the  law  to  the  facts  of  the  cases  re- 
ported. In  theory,  though  not  always,  it  is  to 
be  feared,  in  practice,  they  are  enunciations  by 
the  judges  of  the  law  which  already  exists,  not 
of  a  law  then  first  promulgated  ;  the  judges 
being  bound  jus  dicere  not  jus  dare.  The  re- 
ports, then,  are  chronicles  of  determinations  of 
points  of  law,  not  of  points  of  fact.  It  may  be 
added  that  a  great  majority  of  the  reports  are 
records  of  the  decisions  of  full  Courts,  not  of  in- 
dividual judges  of  the  Courts. . .  .The  reporters 
in  the  different  Courts  below  generally  follow 
oases  appealed  into  the  Courts  of  Appeal,  and 


inolude  the  decisions  of  those  Courts  upon  them 
in  their  reports ;  some  reporters  thus  following 
a  case  no  further  than  into  the  first  Court  of  Ap- 
peal ;  others  tracing  it  to  its  ultimate  late  before 
the  House  of  Lords,  if  thither  it  goes.  Reports 
of  the  decisions  of  the  House  of  Lords  in  ap- 
peal oases  are  also  published  in  a  series  by 
themselves,  as  are  those  of  decisions  of  the  Ju- 
dicial Committee  of  the  Privy  Council,  in  oases 
in  which  an  appeal  lies  to  that  body. 

Thus  far,  then,  we  have  seen  that  Law  Re- 
ports are  embodiments,  in  a  permanent  form,  of 
the  material  facts,  proceedings,  arguments  of 
counsel,  and  judicial  opinions  of  our  Courts  upon 
the  law  applicable  to  the  facts,  in  cases  heard 
and  determined  in  the  Courts  of  original  and 
appellate  jurisdiction  in  this  country.  When 
we  have  said  that  the  decisions  of  the  Superior 
Courts,  and  the  Courts  of  high  jurisdiction  only 
are  iu  practice  reported — that  no  one,  for  in- 
stance, now  puts  into  print  the  decrees  of  a 
County  Court  judge— we  have  said  enough  to 
indicate  the  extreme  importance  of  the  subject 
matter  with  which  the  Reports  are  concerned. 
In  them  will  be  found  the  muniments  of  the 
rights  and  the  measure  of  the  obligations  of  all 
classes  of  the  oommnnity. 

(After  describing  the  process  of  reporting  the 
writer  proceeds  to  remark :) 

Thus,  then,  are  the  Law  Reports  prepared  and 
edited  by  private  individuals,  wholly  indepen- 
dent of  State  or  judioial  control.  And  as  they 
are  prepared  and  edited,  so  are  they  also  pub 
lished  by  private  enterprise.  The  irregular  re- 
ports are  regular  in  their  irregularity,  some  of 
them  appearing  in  weekly,  others  in  monthly 
parts:  the  regular  reports  are  so  far  irregular  in 
their  regularity  that  they  appear  in  parts  at  fit- 
ful and  uncertain  intervals,  as  it  suits  the  con- 
venience of  their  authors  to  issue  them. 

There  are  many  who  deprecate  a  system  of 
jurisprudence  in  which  *  case  law '  finds  a  recog- 
nized place.  They  sigh  for  a  code  to  whose 
prooustean  sections  they  may  refer  every  com- 
plicated knot  in  human  affairs  for  so- 
lution. Failing  this,  they  would  disentangle 
every  such  knot  by  an  appeal  to  first  principles 
only,  not  also  by  researches  into  the  manner 
in  which  deft  fingers  have  before  untwisted 
similar  strands.  We  shrewdly  suspect  the  ma- 
jority of  such  objectors  are  not  gifted  with  that 
faculty  so  useful  to  the  working  lawyer,  a 
memory  for  oases,  and  that  their  want  ef  this 
fiwulty  has  much  to  do  with  the  vehtjmenee 
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with  which  they  disparage  it.  Be  this  as  it 
may,  it  is  certain  that  the  law  of  England  is, 
and  will  long  continue  to  be,  based  on  a  respect 
for  precedent,  that  is,  previous  decisions.  For 
instance,  the  works  of  eminent  writers  on  the 
law  are  often  referred  to  in  argument,  as  throw- 
ing light  upon  the  subject  before  the  Court ;  but 
the  opinion  of  any  such  writer  is  as  dust  in  the 
balrnce  against  the  weight  which  the  Court  will 
attribute  to  the  decision  of  a  Court  of  co-ordinate 
jurisdiction,  provided  it  is  unreversed  and  can 
be  appealed  from.  In  the  language  of  Chief 
Baron  Pollock, '  the  rule  is  this :  that  when- 
ever there  in  a  decision  of  a  Court  of  concurrent 
jurisdiction,  the  other  Courts  will  adopt  that  as 
the  basis  of  their  decision,  provided  it  can  be 
appealed  from.  If  it  cannot  be  appealed  from, 
then  they  will  exercise  their  own  judgment' 

Such  being  the  respect  paid  by  our  law  to  au- 
thority, one  of  the  chief  matters  into  which  our 
Courts  inquire,  in  all  questions  of  law  which 
come  before  them,  is  whether  or  not  the  point 
at  issue  has  been  before  decided  in  a  manner 
which  is  binding  upon  the  Court  where  it  is  now 
mooted.  If  it  has,  the  point  is  said  to  be  con- 
eluded  by  authority,  and  the  Court  gives  judg- 
ment accordingly. 

The  labors,  then,  of  the  law  reporter  not  only 
furnish  the  chief  staple  of  forensic  argument, 
bat  upon  them  mainly  hinges  all  judicial  deter- 
mination. Whence  it  is  obvious  that  it  is  of  the 
highest  importance  to  the  community  at  large 
that  the  law  reports  should  be  accurate  and  au- 
thentic; also,  that  they  should  be  published 
with  all  possible  expedition.  The  present  system 
of  reporting  is  charged  with  a  failure  to  secure 
these  desirable  results.  Accuracy  and  authenti- 
city, it  is  said,  are  rendered  impossible  both  by 
the  number  of  reports  of  the  same  cases  and 
the  method  by  which  they  are  produced.  Judges 
are  enabled  to  disclaim  having  used  the  expres- 
sions attributed  to  them,  and  no  one  can  predi- 
cate whether  they  will  follow  this,  that,  or  any 
version. 

Those  who  thus  condemn  the  present  system 
have  a  panacea  to  suggest  for  all  its  alleged 
mischiefs.  The  State,  say  they,  is  bound  to 
take  the  duty  of  law-reporting  upon  herself. 
Let,  therefore,  a  staff  of  barristers  be  appointed 
for  each  Court,  as  its  official  reporters,  with  fixed 
salaries,  paid  by  the  country  j  and  let  them  give 
up  private  practice  at  the  bar,  devoting  them- 
selves entirely  to  their  official  duties.  Let  there 
be  some  revision  of  the  reports  which   they 


draw  up,  before  publication,  whether  by  the 
judges  of  the  Court  or  a  permanent  board,  to  be 
appointed  as  editors.  Let  the  judges  revise  all 
judgments  which  are  to  go  forth  under  the  sanc- 
tion of  their  names ;  and  let  them  deliver  none 
but  written  judgments  in  all  cases,  as  is  now 
the  practioe  of  the  judges  of  the  Roman,  rota, 
and  of  our  own  judges  in  India.  Let  the  Courts 
allow  only  the  official  reports  to  be  cited  as  au- 
thoritative and  authentic  Let  a  complete  re- 
port of  each  decision  be  published,  written,  at 
most,  three  months  after  the  Court  pronounces 
it,  and  a  short  abstraot  of  it  be  issued  by  the  re- 
porters at  an  even  earlier  period.  Let,  lastly, 
the  price  of  the  Reports  be  such  as  to  bring 
them  within  the  reach  of  the  most  moderate 
means. 

Many,  on  the  other  hand,  take  exception  to 
these  proposals.  In  their  opinion,  the  system 
now  prevailing  best  secures  faithful  and  impar- 
tial reports.  Nescit  vox  missa  reverti,  as  now 
ottered  by  the  judges  in  the  ears  of  indepen- 
dent chroniclers ;  if  revocable  after  utterance, 
would  it  not  cultivate  an  animus  revertendi  t 
Again  some,  at  all  events,  of  a  multitude  of  in- 
dependent chroniclers  must  chronicle  aright : 
all  of  a  paucity  of  official  chroniclers  may  often 
chronicle  wrongly.  Indolence,  distaste,  and 
carelessness  are  ever  plants  of  rapid  growth  in 
an  official  bosom ;  and  oan  such  plants  put  forth 
healthful  printed  leaves  9 

For  our  own  part,  we  doubt  whether  the 
discrepancy  of  the  reports  as  at  present  com- 
piled, inter  se,  is  not  much  exaggerated.  That 
they  necessarily  vary  greatly  in  precision  and 
completeness  must  be  admitted.  The  ad- 
vantages of  a  single  authentic  version,  prepared 
by  gentlemen  in  whom  the  profession — and 
therefore  the  public — could  feel  confidence, 
would  be  undeniably  great.  "We  doubt,  however, 
whether  reporters  ought  not  to  remain,  as  at 
present,  independent  of  the  control  of  judges ; 
and  we  should  assuredly  hesitate  long  before 
approving  their  conversion  into  mere  officials, 
debarred  from  that  private  practice  which  is  not 
only  their  best  teacW,  but  their  strong  incen- 
tive to  excellence.  (Reporters  have  often  been 
elevated  to,  and  proved  distinguished  ornaments 
of  th  ■  Bench.  We  may  instance  the  names  of 
Jervis,  Cress  well,  Alderson,  amongst  the  past : 
of  Crompton  and  Blackburn  amongst  present 
Judges.  Also,  Sir  C.  H.  Scotland,  Chief  Justice 
of  Madras.)  Again,  it  appears  to  us  that  the 
business  of  the  Courts  could  scarcely  be  carried 
on,  were  judges  required  to  put  their  judgments 
into  writing  in  all  cases  ;  and  that  in  very  many 
cases  written  judgments  are  not  called  for. 

In  conclusion,  let  us  point  out  what  appear 
to  us  to  be  two  great  and  crying  evils  in  the 
present  system.  The  first  and  foremost  is  the 
indiscriminate  publication,  now  permitted,  ot 
each  and  every  case  that  is  decided.  The  other 
evil  is  the  undue  haste  with  which  some,  and 
the  undue  delay  with  which  others  of  the  Re- 
ports record  the  decisions  of  the  Courts. 
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LAW  JOURNAL  REPORTS. 

•  COURT  OF  EEVIEW--JUDGMENTS. 

Mobtrjal,  May  31, 1665. 
Present;  Badgley,  Berthelot,  and  Monk,  J  J. 
Champagne  vs.  Lavallb,  and  Trigg  et 
al.,  contesting.— Badglby,  J.— This  was  an 
appeal  from  a  judgment  of  the  Superior  Court 
which  maintained  the  opposition  of  Trigg,  a 
hypothecary  creditor^  The  real  estate  of  plain- 
tiff's hushand  being  sold  after  a  separation  de 
biens  had  been  obtained  by  her,  she  was  col- 
located, for  the  amount  established  in  her  favor 
in  the  report  of  the  praticten,  on  the  proceeds 
in  preference  to  Trigg,  a  hypothecary  creditor, 
who  contested  her  claim.  The  contestation 
was  maintained  by  the  Court.  The  Court  of 
Review  were  of  opinion  that  this  judgment  must 
be  confirmed,  as  there  was  nothing  to  entitle 
the  plaintiffs  claim  to  priority  before  that  of 
Trigg. 

Amiot  et  vir  vs.  Marthibau.— Badglby,  J. 
— The  plaintiffs  in  this  case  sued  on  a  con- 
tract made  at  Torcheres,  the  action  being 
brought  to  recover  $112,  the  balance  of  moneys 
which  they  had  advanced  to  the  defendant  to 
purchase  grain.  The  latter  wished  to  file  a 
declinatory  exception,  alleging  that  the  sum- 
mons was  wrongly  issued  here,  because  the 
contract  was  made  in  the  district  of  Richelieu. 
But  this  exception,  owing  to  irregularities,  was 
not  in  the  record  at  all*  This  ground  was  also 
irregularly  taken  in  the  plea  to  the  merit*,  and 
of  course  could  not  stand  there  ;  but  in  fact  the 
objection  could  not  hold,  because  the  whole 
cause  of  action  was  in  this  district,  the  contract 
was  made  at  Yercheres,  and  flie  unemployed 
money  sought  to  be  recovered  back  was  handed 
to  the  defendant  there  by  the  plaintiff.  There 
was  another  objection,  that  the  judgment  was 
null  because  there  were  no  motifs.  But  the 
judgment  was  sufficiently  motiv*  because  it 
adopted  a  full  and  circumstantial  report  of  M. 
Labadie,  to  whom  the  matters  in  contest  be: 
tween  the  parties  and  the  establishment  of  the 
balance  between  them  had  been  referred.  The 
judgment  must  be  confirmed. 

Monk,  J.,  said  he  had  a  good  deal  of  diffi- 
culty in  concurring  in  the  judgment.    First,  as 


*  Many  of  the  reports  inserted  here  are  intended 
principally  for  present  perusal,  and  not  for  future  re- 
erence,  being  merely  notes  of  the  judgments  taken 

in  Court,  condensed  into  the  smallest  possible  space. 

The  reports  we  may  add,  havo  all  been  submitted  to 

the  Judges  for  correction. 


8 


to  the  form,  it  was  true  that  there  was  no  decli- 
natory exception  produced  regularly,  but  in  the 
difense  en  droit,  the  issue  was  clearly  raised — 
that  the  contract  did  not  arise  in  the  district  of 
Montreal,  but  in  the  district  of  Richelieu.  The 
plaintiff  instead  ef  moving  to  dismiss  this  plea 
as  irregular,  joined  issue  and  alleged  that  the 
contract  did  arise  in  the  district  of  Montreal. 
When  one  party  tendered  an  issue,  and  the 
other  joined  issue,  it  became  a  question 
whether  the  Court  would  not  recognize  it. 
Again,  on  looking  into  the  evidence,  his  Honor 
found  that  the  main  portion  of  the  evidence 
turned  upon  that  question— -whether  the  contract 
arose  in  the  district  of  Montreal  or  in  the 
district  of  Richelieu.  It  was  after  great  hesi- 
tation that  his  Honor  felt  justified  in  saving 
that  no  declinatory  exception  had  been 
produced.  It  would  be  the  duty  of  the  Court, 
if  it  found  that  the  cause  of  action  arose  in  the 
district  of  Richelieu,  to  say  that  it  had  no  juris- 
diction. The  Court  was,  therefore,  brought  di- 
rectly to  the  question  of  the  contract.  His 
Honor,  after  reviewing  the  details  of  the 
contract,' came  to  the  conclusion  that  defendant 
was  rightly  sued  in  this  district.— Judgment 
confirmed. 

Duguat  vs.  Sbnbcal.— Badglby,  J.— The 
defendant,  Senecal,  made  his  promissory  note 
in  favor  of  Joubert.  The  note  was  not  paid  at 
maturity,  and  Joubert  did  not  protest  it,  but 
some  time  after  the  note  became  due,  he  pur- 
chased from  Duguay,  the  plaintuXoertain  effects, 
and  endorsed  this  overdue  note  to  plaintiff  in 
part  payment.  The  note  not  being  paid,  the 
plaintiff  sued  the  defendant  (the  maker,)  for 
the  amount.  The  plea  was,  freedom  from  lia- 
bility owing  to  want  of  protest.  Now  there 
was  nothing  to  prevent  the  payee  of  a 
note  from  transferring  it  after  it  became 
due.  The  only  difference  was  that  the 
maker  would  have  a  right  to  plead  against  the 
endorsee  all  the  equities  that  might  have 
arisen  in  the  meantime  between  himself  and 
the  payee.  'The  judgment  of  the  Court  be- 
low, which  was  in  favor  of  plaintiff,  must  be 
confirmed. 

Hall  vs.  Brigham.— Badgley,  J.,  said  the 
record  in  this  case  had  become  considerably 
complicated,  but  the  Court  was  disposed  to  con- 
firm the  judgment  as  far  as  it  went  now.  It 
was  merely  for  the  purpose  of  enabling  an  ex- 
pertise to  take  place. 

Monk,  J.,  said  the  objection  to  this  judgment 
was  that  in  a  case  of  ejectment,  there  was  no 
such  thing  as  an  expertise  to  determine  the  rights 
of  the  parties.  This  was  laying  down  a  general 
principle  which  was  scarcely  sound.  Every  rule 
of  law  had  its  exceptions,  and  the  one  above 
cited  in  no  wise  bound  the  Court.  It  would 
manifestly  interfere  sometimes  with  proceed- 
ings before  the  Court.  The  Court  did  not  feel 
disposed  to  disturb  the  judgment,  though  a 
careful  analysis  of  it  wonld  be  curious  and 
might  be  edifying.— Judgment  confirmed. 

Fletcher  vs.  Pbrillard.— Badgley,  J.— 
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After  the  death  of  his  first  wife,  with  whom 
Bedard  was  commun  sn  Meat,  he  made  a  dona- 
tion of  a  oonquit  of  the  community,  with  oner- 
ous eonditions  attached.  It  appeared  that 
several  children  survived  from  the  first  mar- 
riage, so  that  Bedard  had  only  a  right  to  half 
the  conqutt.  He  gave  it  as  having  a  right  to 
the  whole.  The  donation  was  made  in  consider- 
ation of  the  snm  of  3,000  livres,  and  certain  ali- 
mentary charges  to  be  paid  during  the  life  of 
Bedard  himself  and  of  his  second  wife..  Twelve 
hundred  livres  were  paid  at  the  time  of  the  pass- 
ing of  the  deed.  Only  1800  remained  to  be 
paid.  The  action  was  brought  for  the  re- 
covery of  the  balance.  The  defendant  pleaded 
that  the  plaintiff  was  never  the  proprietor  of  the 
whole  lot,  and  that  being  entitled  to  only  one- 
half,  he  could  be  entitled  to  only  half  the  con- 
sideration money.  This  would  be  1,500  livres, 
of  which  1,200  were  actually  paid  to  him,  as 
shown  by  the  deed.  The  defendant,  the  donee, 
alleging  subsequent  payment  to  the  donor  of 
other  300  livres,  and,  moreover,  the  want  of 
property  in  the  donor  except  for  half,  pleaded 
that  of  the  other  half,  being  the  property  of  the 
children,  he  had  purchased  out  the  rights  of  all 
except  two  of  them.  He  contended,  therefore, 
that  the  plaintiff's  claim  should  be  reduced  to 
half,  and  that  he,  the  defendant,  had  already 
paid  more  than  the  half.  The  Court  thought 
that  the  circumstances  of  the  action  were  clearly 
proved,  and  that  Bedard  had  not  only  received 
more  than  his  share,  but  that  he  had  no  right  to 
transfer  any  part  of  the  1,500  livres  considera- 
tion money  to  the  plaintiff.  The  judgment  dis- 
missing the  action  (at  Vaudreuil)  would  there- 
fore be  confirmed. 

Orabtraud  €t  al.  vs.  Joly  and  Whitlock, 
T.  8.,  and  Dsuardivs  et  a/.,  intervening.  Badg- 
liy,  J. — This  contestation  arose  out  of  the  con- 
struction of  a  church.  The  plaintiffs,  by  saisie- 
arrH,  attached  a  quantity  of  planks  and  boards, 
£c,  at  the  mills  of  the  tiers-sassi,  Whitlock, 
The  defendant  was  the  contractor  for  the  erec- 
tion of  the  church.  The  intervening  parties 
were  hid  sureties  for  the  construction  of  the 
building.  The  defendant  was  to  furnish  all  the 
materials,  and  the  Syndio  had  simply  to  pay  the 
price  as  stipulated  in  the  contract.  But  the 
sureties  stipulated  that  the  price  to  be  paid  by 
the  Syndio  was  to  be  paid  to  them,  and  that  all 
the  materials  on  the  premises  should  be  held  for 
them.  Consequently  they  not  only  controlled 
the  price,  but  everything  that  was  put  upon  the 
premises.  The  defendant  caused  part  of  the 
timber  to  be  put  on  the  premises,  and  this  was 
not  in  controversy  at  all.  The  rest  of  fhe  tim- 
ber was  taken  to  Whitlock's  sawmill,  where  it 
was  laid  down.  It  was  certain  that  this  timber 
was  never  upon  the  church  premises,  and  never 
came  into  the  possession  of  the  sureties  at  all. 
This  timber  was  seised.  The  question  then  was, 
had  the  sureties  acquired  this  sawed  timber,  and 
was  it  ia  their  possession  9  The  proof  was  clear 
that  the  defendant  purchased  the  timber  from 
one  MeCabe,  and  transferred  it  to  Whitlock. 
Moreover  that  he  was  sued  by  Whitlock  him- 
self, and  confessed  Judgment  to  Whitlock  for 


the  amount  demanded.  Whilst  this  timber  was 
in  Whitlook's  hands  the  seizure  was  made.  An 
hour  after,  the  defendant  and  one  of  the  inter- 
vening parties  arrived  for  the  purpose  of  securing 
the  timber.  Whitlock  refused  to  give  it  up. 
There  was  a  form  of  delivery  from  defendant  to 
the  intervening  party,  but  the  wood  remained  in 
the  possession  or  Whitlock,  the  tiers-saisi.  The 
defendant  and  the  intervening  party  stood  upon 
the  top  of  a  hill  overlooking  the  timber,  and 
the  former  said  to  the  latter,  I  give  it  to  you. 
But  this  was  no  delivery,  nor  was  the  wood 
taken  out  of  the  hands  of  the  Hers  saisi.  The 
judgment,  in  oonsequenoe,  must  be  confirmed. 

Moskill  vs.  Hbath.— Badqlby,  J.— This 
was  a  petitory  action.  The  defendant  asked  for 
the  revision  of  ajudgment  maintaining  plaintiff's 
demurrer  to  the  defendant's  plea,  and  dismissing 
the  plea  with  costs.  The  plaintiff  brought  a 
petitory  action  to  recover  possession  of  the 
northeast  half  of  lot  27,  in  the  fifth  range  of  the 
township  of  Stoke,  founding  his  action  upon  a 
deed  f.om  the  Secretary-Treasurer  of  the  Muni- 
cipal Council  of  the  County  of  Biohmond, 
dated  17th  September,  1861.  The  land  in  ques- 
tion, 100  acres,  with  some  other  lots,  equal  to 
300  acres  in  all,  was  sold  for  taxes  on  the  6th 
February  ,1860,  and  purchased  by  plaintiff  for  the 
small  snm  of  $9.30.  The  defendant  pleaded  that 


he  had  acquired  the  property  from  the  British 

tan  Land  Company  by  location  ticket  on 

the  10th  of  April,  1868,  for  $200,  of  which  $50 


was  paid  cash.  The  British  American  Land 
Company  were  then,  and  had  been  for  more 
than  ten  years,  the  proprietors  in  possession  of 
the  land,  and  the  plaintiff  never  had  possession 
of  it.  That  the  sale  of  the  land  for  taxes  in 
February,  1860,  was  illegal,  no  taxes  having 
been  due ;  the  Land  Company  having  paid  all 
the  taxes  to  the  Secretary  of  the  Municipal 
Council  of  Windsor  and  8toke,  and  the  proceed- 
ings of  sale  to  plaintiff  were  null.  Further, 
that  the  plaintiff's  deed  was  exeouted  before  the 
time  allowed  by  law,  inasmuch  as  it  was  granted 
before  the  expiration  of  two  years  from  the 
date  of  sale  for  taxes,  contrary  to  the  provisions 
of  the  Statute.  To  this  plea  the  plaintiff  de- 
murred on  the  following  grounds  :— First,  that 
the  validity  of  the  deed  of  the  Secretary-Trea- 
surer, upon  which  che  action  was  founded,  could 
not  be  legally  tested  in  the  present  suit  in  which 
neither  the  Corporation  of  the  County  of  Rich- 
mond, nor  of  the  Township  of  Windsor  and 
Stoke  are  parties.  Second,  that  by  the  Common 
and  Statute  Law  of  the  Province  the  plaintiff 
could  not  be  dispossessed  of  the  lot  of  land  in 
question,  nor  could  his  title  thereto  be  annulled, 
till  after  the  judgment  of  a  competent  tribunal 
(pronounced  against  the  Municipality,  the  Sec- 
retary-Treasurer of  which  received  or  was  en- 
titled, to  the  purchase  money),  ordering  such 
Municipality  to  repay  the  sum,  either  with  or 
without  damages,  or  declaring  the  same  null  and 
void.  Third,  that  no  such  action  was  ever  in- 
stituted, or  was  alleged  to  have  been  instituted 
against  the  said  Municipality.  This  demurrer 
was  maintained  in  the  Court  below.  -The  da- 
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fendant  contended  that  it  was  erroneous  on  the 
following  grounds :— -First,  because  the  subsec- 
tion of  the  statute  cited  above  bad  no  applica- 
tion to  the  present  cape.  It  simply  de6ned  the 
mode  of  proceeding  which  would  be  adopted  by 
a  person  whose  property  had  been  illegally  sold 
for  taxes,  where  the  purchaser  had  got  actual 
possession  and  the  owner  had  been  dispossessed. 
The  choice  of  actions  did  not  rest  with  the  de- 
fendant. He  clearly  had  a  right  to  defend  him- 
self, to  dispute  the  title  of  the  plaintiff,  and  to 
show  that  ne,  defendant,  held  the  land  under  a 
good  title.  Second,  because  on  its  face  the 
plaintiff's  deed  was  null,  and  the  defendant  had 
a  right  to  plead  such  nullity.  Third,  because 
the  defendant's  plea  was  a  legal  and  valid  de- 
fence to  the  plaintiff's  action,  and  defendant  had 
a  right  to  show  that  the  deed  granted  by  the 
Secretary -Treasurer  was  null.  His  Honor 
thought  the  judgment  should  be  reversed.  The 
Secretary -Treasurer  had  a  right  to  transfer  only 
the  expectancy  of  the  land  after  the  two  years 
had  elapsed.  Con.  Stat.  L.  0.,  Chap.  24,  Sec.  61, 
Subsection  6,  enacted  that  the  owner  mipht  re- 
deem within  two  years,  on  paying  the  pnce  and 
20  per  cent  more.  Judgment  reversed  and  proof 
ordered. 

Monk,  J.,  said  the  demurrer  was  quite  unten- 
able. If  the  parties  had  gone  to  enquite,  and 
the  defendant  proved  his  plea,  there  would  be 
no  difficulty  as  to  the  fate  of  the  action.  The 
Court  should  have  ordered  proof. 

MOLLEUR,  fils  V8.  FaVREAU.—  BaDGLBY,  J.— 

In  this  case,  which  was  in  ejectment  upon  a 
verbal  lease,  the  Court  was  of  opinion  that  the 
motif  of  the  judgment  could  not  be  sustained. 
The  motif  was  that  the  plaintiff  had  made  no 
legal  proof  of  a  mise  en  demeure.  The  question 
was  as  to  occupation  of  a  farm  under  a  verbal 
agreement,  and  whether  at  the  expiration  of  the 
year  the  defendant  had  sufficient  notice  to  leave 
and  quit  the  property.  The  judgment  was 
groindedupon  the  mob/ that  there  was  no  mise 
en  demeure.  Now,  the  Court  of  Review  was  of 
opinion  that  the  notice  was  sufficient.  It  was 
proved  that  a  verbal  notice  was  given,  and  that 
tact  was  admitted  by  the  defendant. — The 
judgment  must  be  reversed. 

Dubobd  dit  Lafontaihb  vs.  Codtu.— Badg- 
ley,  J.— This  was  an  action  on  a  promissory 
note  by  the  payee  against  the  maker.  Defen- 
dant pleaded  that  the  note  was  got  from  him  by 
surprise  and  fraud ;  and  he  tried  to  throw  the 
liability  on  a  brother-in-law  of  the  plaintiff.  It 
appeared  manifest  that  plaintiff  was  too  well 
acquainted  with  his  relative's  credit  to  have 
anything  to  do  with  him,  and  therefore  he 
would  only  have  to  do  with  defendant. — The 
judgment  of  the  Court  below  must  be  confirmed 
with  costs. 

Giard  vs.  Giabd.— Badolky,  J.— The  only 
question  in  this  case  was  with  reference  to  a 
promissory  note,  and  whether  that  was  the 
same  as  the  note  mentioned  in  the  proceedings. 
The  judgment  of  the  Court  below  must  be  con- 
firmed. 


Cordhbb  vs.  Mitchell. 

Plaintiff  leaned  a  house,  with  a  elause  prohibiting 


lease,  daring  its  entire  term,  were  equivalent  to  a  oon- 
sent  in  writing. 

Badglby,  J.— This  was  an  action  to  reailiate  a 
lease  for  three  years  from  plaintiff  to  defendant. 
Mr  Toggey  acted  as  agent  for  the  leasing  of 
plaintiff's  house,  and  held  a  power  of  attorney  to 
transact  all  business  with  respect  to  the  house. 
Defendant  leased  the  house  under  a  notarial 
lease  which  prohibited  sub-letting,  unless  with 
the  written  consent  of  the  proprietor.  Defen- 
dant on  giving  notice  was  to  have  the  privilege 
of  keepirg  the  house  for  two  years  more.  On 
the  3rd  February,  1863.  the  defendant  sub-let 
the  houf  e  to  Dr.  David  for  the  remaining  term 
of  two  years,  taking  security  for  the  rent,  and 
paying  Mr.  Tuggey  $10  as  his  commission  for 
obtaining  a  sub-tenant.  The  agreement  was 
between  Messrs.  Mitchell  and  David.  All  that 
Mr.  Tuggey  had  to  do  with  it  was  putting  an 
advertisement  in  the  papers  and  receiving  his 
f  10.  Dr.  David  entered  into  and  continued  in 
possession  for  two  years.  In  February,  1865, 
the  defendant  gave  plaintiff  notice  of  his  inten- 
tion to  continue  the  lease  for  two  yeirsmore. 
This  alarmed  the  plaintiff,  who  did  not  wish  to 
allow  a  professional  man  to  oontinue  in  the 
house,  and  the  present  proceedings  were  insti- 
tuted to  have  the  lease  resiliated.  During  the 
two  years  that  Dr.  David  remained  in  the  house 
Mr.  Tuggey,  as  the  plaintiff's  agent,  received 
the  rent  from  him,  the  receipts  being  worded, 
"  on  account  of  Mr.  Mitchell.'1  The  plaintiff 
was  aware  of  this  fact,  and  certain  letters  from 
him  were  produced  in  connection  with  the  fact. 
Being  brought  up  as  a  witness,  he  admitted  that 
he  was  aware  of  the  fact  that  the  house  was  oc- 
cupied by  Dr.  David  in  1863,  and  that  he  ex- 
pressed neither  approval  nor  disapproval,  not 
winning  to  cause  any  trouble.  The  Court  below 
resiliated  the  lease  on  the  ground  that  there  was 
no  sufficient  evidence  that  the  plaintiff  acquiesced 
either  directly  or  indirectly  in  the  sub4ease.  The 
majority  of  the  Court  of  Review  were  of  opinion 
there  was  acquiescence  on  the  part  of  the  plain- 
tiff, hence  the  judgment  must  be  reversed. 

Monk,  J.,  had  come  to  the  conclusion  that 
the  judgment  should  be  reversed,  with  very  great 
hesitation.  Here  was  a  gentleman  who  leased 
a  first-class  house,  and  took  the  precaution  to 
insert  a  clause  (not  necessarily  connected  with 
the  lease,)  that  the  house  should  not  be  sublet 
without  his  express  consent  in  writing.  It  waa 
a  principle  of  law  that  in  oases  of  this  descrip- 
tion the  lease  must  be  adhered  to.  But  plain- 
tiff had  an  agent  who  transacted  all  his  busi- 
ness. This  agent  had  a  general  authority,  and 
although  it  might  be  said  that  for  the  purpose 
of  granting  a  consent  there  should  be  an  ex- 
press authority  to  the  agent,  yet  it  was  per- 
fectly plain  that  the  plaintiff  knew  what  was 
going  on.  Instead  of  giving  a  semi-acquies- 
cence, he  should  have  told  his  agent  at  once, 
there  is  a  clause  in  the  lease  wbioh  forbids  sub- 
letting without  my  express  consent,  and  I  will 
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not  consent  He  did  not  do  this.  Two  years  went 
by,  and  on  the  3rd  February  an  action  was 
brought.  Taking  all  the  circumstance*  together, 
the  Court  must  consider  them  as  equivalent  to 
so  express  consent,  aid  that  this  express  con- 
sent was  equivalent  to  one  in  writing 

Mr.  Justice  Berthelot,  who  rendered  the  judg- 
ment in  the  Court  below,  dissented. — Judgment 
reversed. 

Langelibr  vs.  MoCorkxll.— Badglby,  J.— 
This  was  an  action  for  a  part  of  the  purchase 
money  of  a  piece  of  laud.  The  defendant  pleaded 
that  he  was  not  liable  The  judgment  must  be 
revised  by  dismissing  the  action,  recourse  re- 
served to  plaintiff 

Brattdbt  vs.  McCjrkill  and  Ethibb,  inter- 
vening party — 

HM— When  s  demand*  in  intervention  ha*  been  al- 
lowed by  the  Court,  it  most  be  served  on  the  proper 
parties  and  return  made  within  three  days,  otherwise 
it  becomes  null  ipm/acto.    C.  8.  L.  C.  cap.  83,  see.  71. 

Badglby,  J.— This  was  a  proceeding  upon  an 
intervention.  No  intervention  was  filed  at  the 
time  the  application  was  made.  A  motion  was 
made  to  enable  Bthier  to  file  an  intervention. 
The  motion  was  received.  Three  days  expiied, 
and  no  retnrn  was  fyled  according  to  the  Statute. 
No  notice  was  given  to  the  other  parties,  and, 
by  law,  the  expiration  of  the  three  days  render- 
ed the  intervention  ipso  facto  null  and  void.  The 
intervening  party  after  that  made  application  to 
be  allowed  to  fyle  his  moyens  of  intervention. 
The  judgment  granted  further  delay,  and  it  was 
upon  the  judgment  on  this  motion  that  the  re- 
vision had  been  applied  for.  The  Statute  seemed 
to  be  clear  enough  upon  this  point.  The  law 
raid  that  a  demand  in  intervention  being  fyled, 
a  party  may  move  for  its  allowance.  After  it 
has  been  allowed  by  the  Court  on  motion,  if  it 
is  not  served  on  the  proper  parties  and  return  of 
service  made  within  three  days,  then  the  de- 
mand in  intervention  becomes  null  ipso  facto. 
This  objection  was  fatal ;  hence  the  judgment 
must  be  overruled. 


SUPERIOR    COURT.— JUDGMENTS. 


Montreal,  May  31,  1865. 


Badglby,  J. 


Lockhbad  vs.  Grant.— In  this  case  a  re- 
hearing had  been  ordered.  Owing  to  some 
misunderstanding  apparently,  a  notice  had  been 
fyled  for  revision  of  the  judgment  Now  there 
was  no  judgment  to  revise,  as  it  had  not  been 
recorded,  owing  to  an  error  on  a  point  of  fact. 
The  action  was  on  a  farm  lease  for  six  years, 
with  power  to  cancel  it  at  any  time  after  six 
months'  notice,  when  the  landlord  was  to  take 
at  a  valuation  the  drawn  manure  in  excess  of 
usual  quantity  left  by  outgoing  tenants.  The 
notice  was  given  by  the  defendant,  the  landlord, 
and  the  plaintiff  sued  to  recover  the  value  of 
the  manure  in  excess.  The  Court  now  rendered 
judgment  in  plaintiff's  favor  for  £78. 

Miller  et  al.  vs.  Duttoh,  and  Dctton,  Peti- 
tioner.— The  plaintiffs  arrested  the  defendant 


under  a  capias,  on  account  of  his  intention  to 
leave  the  Province,  and  because  he  was  Raid  to 
be  disposing  of  and  making  away  with  his 
effect*.  The  petitioner  denied  the  allegations 
of  the  plaiutiff,  and  came  up  in  the  usual  way 
with  an  application  fjr  quashing  the  writ.  Some 
testimony  had  been  adduced  as  to  his  intention 
to  leave  the  Province,  and  dispose  of  his  effects. 
There  were  contradictions  in  this  testimony. 
One  of  the  witnesses  said  she  went  to  defendant's 
house,  and  there  saw  that  his  carpets,  furniture, 
Ac,  had  been  taken  away.  The  plaintiff  wished 
to  produce  evidence  in  rebuttal  of  this  fact,  but 
bad  been  prevented  by  a  ruling  at  enqutU.  The 
motion  for  revising  this  decision  mus*  be  granted, 
and  the  decision  reversed,  because  the  evidence 
in  rebuttal  should  have  been  allowed. 

Berthelot,  J. 

Ireland  vs.  Maumb  and  Dcjchrsnay,  Tiers 
Saisi.— Judgment  dismissing  the  contestation 
of  the  declaration  of  the  garnishee,  with  costs 
against  plaintiff,  the  contesting  party. 

Tabs  vs.  Lancashire  Fire  and  Lips  Insur- 
ance Co.— Judgment  entered  upon  defendant's 
motion,  on  the  verdict  of  the  Jury,  and  action 
dismissed. 

Ex  parte  Peltier,  for  certiorari.— Writ  al- 
lowed. 

Ex  parts  Morin,  for  certiorari. — Writ  allowed. 

Gillespie  vs.  8pragg.— A  motion  was  made 
in  this  case,  that  the  contestation  of  the  colloca- 
tion of  Mr.  Dorwin  by  Mr.  Lavioount,  be  reject- 
ed from  the  record,  the  intervention  fyled  by 
Mr.  Lavicount  having  been  previously  rejected. 
Motion  granted  and  judgment  of  distribution 
confirmed. 

Monk,  J. 

Quinn  vs  Edson. — This  was  an  aotion  for  rent. 
Thinking  his  rights  jeopardized,  the  plaintiff 
took  out  a  8aisie~arrStt  on  the  ground  that  the 
plaintiff  was  secreting  his  estate,  debts  and 
effects.  The  foundation  for  this  belief  was  that 
the  defendant  had  advertised  his  moveable  pro- 
perty for  sale.  Defendant  answered,  true,  but 
that  shows  no  fraud.  He  said  that  he  was  in 
community  with  the  members  of  his  family,  and 
an  inventory  was  taken.  It  was  true  that  this 
inventory  was  taken  at  a  rather  suspicious  time, 
but  the  Court  had  nothing  to  do  with  that.  It 
might  have  suited  his  convenience  to  take  the 
inventory  at  that  time.  It  was  also  a  little 
singular  that  the  defendant  did  not  advertise 
the  sale  at  Longue  Pointe.  where  the  plaiutiff,  a 
credito :,  was  supposed  to  have  lived*  But  these 
two  circumstances  were  not  sufficient  to  justify 
the  Court  in  saying  that  anything  had  been 
proved  to  sustain  the  plaintiff's  allegations,  and 
the  saisie-airtt  must  be  quashed,  with  costs. 

Wraog  vs.  Ritchie — This  wa*  an  action  for 
the  recovery  of  rent.  The  defence  was  that  the 
house  had  been  leased  by  the  defer daut  to  be 
used  as  a  house  of  prostitution  ;  that  plaintiff 
was  aware  of  this  ;  and  therefore  he  could  not 
in  law  recover.  The  defense  endeavored  to 
prove    plaintiff's   knowledge    by    establishing 
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that  he  had  visited  the  premises ;  that  the  de- 
fendants wife  told  him  it  was  necessary  to  have 
twelve  bedrooms,  and  that  this  mnst  have  made 
plaintiff  aware  of  the  real  state  of  the  ease.  Bat 
he  replied  that  he  supposed  the  house  was  to  be 
used  as  a  hotel.  There  was  nothing  to  show 
positively  that  plaintiff  was  aware  of  the  use  to 
which  the  premises  were  to  be  applied,  and 
whatever  surmises  might  exist,  they  could  not 
be  entertained  by  the  Court.  Judgment  would 
go  for  1390,  nine  months'  rent. 

Obowlry  vs.  Dickinson.— This  was  an  action 
brought  by  the  plaintiff,  Crowley,  against  the 
defendant,  a  forwarder,  to  recover  the  sum  of 
$2,200,  for  the  use  of  certain  barges,  and  also  for 
damages  to  the  same.  The  statement  of  the 
plaintiff  included  a  number  of  allegations  in- 
specting the  barges  and  the  various  accidents 
which  befel  them.  On  the  18th  of  June,  1863, 
the  defendant  acting  by  Ross,  his  agent,  leased 
from  the  plaintiff  a  b  irge  lying  in  the  canal 
basin,  at  the  rate  of  $3  per  day.  The  plaintiff 
said  that  subsequently  the  barge  was  run  upon 
the  rooks  at  the  Chute,  near  Chatham,  on  the 
Ottawa  River.  The  barge,  which  at  the  time 
was  loaded  with  wood,  was  much  injured,  and 
the  defendant  sent  her  to  Lachine,  where  she 
was  abandoned.  In  the  Spring  she  was  un- 
loaded, and  abandoned  again.  On  the  16th  of 
August,  1863,  the  defendant  hired  another  barge, 
the  Mope,  at  $6  per  day.  She  also  met  with  an 
accident  while  running  the  rapids,  and  sank.  It 
was  contended  on  the  part  of  the  defendant 
that  there  was  no  want  of  care  ;  that  the  barges 
were  old  and  unfit  for  the  service.  The  evi- 
dence was  conflicting  to  a  degree  rarely  pa- 
rallelled, and  the  Court  found  great  difficulty 
in  coming  to  a  decision.  Taking  all  the  circum- 
stances into  consideration,  it  would  award  £50 
to  plaintiff. 

Wbkham  vb.  The  Banque  du  Pbuplb.— His 
Honor  was  about  to  give  judgment  in  the 
above  case,  when  Hon.  Mr.  Dorion,  of  counsel 
for  the  defendants,  rose  and  said  that  they  had 
come  upon  the  traces  of  the  man  who  presented 
the  cheque.  The  defendants  had  been  informed 
the  previous  day  that  he  had  been  seen  in 
town.  He  therefore  suggested  that  the  judg- 
ment should  be  postponed  in  the  expectation  of 
procuring  further  evidence. 

Mr.  A.  Robertson,  on  behalf  of  the  plaintiff, 
Apposed  the  granting  of  any  delay. 

His  Honor  said  that  the  application  being  op- 
posed, the  Court  must  proceed  to  render  judg- 
ment 

The  aotion  was  brought  to  recover  about 
$1,500,  the  amount  of  a  cheque  which  the 
plaintiff  had  drawn  upon  the  People's  Bank, 
and  which  that  Institution  had  refused  to  pay 
on  the  ground  that  there  were  no  funds  to  meet 
the  same.  The  case  was  a  verv  singular  one. 
In  November  last,  the  plaintiff  had  a  deposit  at 
the  Bank  of  over  $1,500.  Nearly  the  whole  of 
the  amount  was  drawn  one  on  a  cheque  purport- 
ing to  be  signed  by  the  plaintiff  and  endorsed 
by  Mr.  Simpson  (his  associate.)  At  this  time, 
the  plaintiff  had  deposits  with  four   different 


Banks,  and  on  the  same  day  all  these  deposits, 
within  a  small  fraction  of  their  respective 
amounts,  were  drawn  out  by  similar  checks 
purporting  to  be  signed  bv  the  plaintiff  and  Mr. 
Simpson  The  plaintiff  denied  that  the  signa- 
ture was  genuine,  and  the  present  action  was 
brought  to  test  the  matter.  The  singularity  of 
the  case  was  that  it  was  almost  impossible  for 
any  man  to  say  that  the  signatures  were  not 
genuine.  The  imitation  was  so  perfect  with 
respect  to  Mr.  Wenham's,  that  his  Honor  could 
not  see  any  difference  at  all  except  that  the  writ- 
ing of  the  forged  one  was  a  little  stronger.  Mr. 
Wenham  and  Mr.  Simpson  had  been  examined, 
and  they  both  swore  positively  that  they  never 
signed  the  cheques.  It  was  a  very  singular  cir- 
cumstance that  the  man  who  drew  the  four 
checks  must  have  had  a  very  intimate  know- 
ledge of  the  state  of  Mr.  Wenham's  account 
with  four  different  banks,  because  he  drew 
within  a  trifle  of  the  amount  at  each  bank.  It 
could  not  have  been  done  by  any  person  in  the 
employ  of  any  one  of  the  banks,  for  he  could 
not  have  ascertained  the  state  of  the  plaintiff's 
account  with  the  other  three.  The  Court  had 
to  fall  back  upon  the  supposition  that  it  must 
have  been  done  by  some  one  who  had  access  to 
Mr.  Wenham's  bank  books.  The  case  alto- 
gether was  exceedingly  strange,  and  might  be 
susceptible  of  a  great  deal  of  curious  specula- 
tion. But  the  Court  would  not  enter  into  any 
speculations  on  the  subject.  It  would  simply 
pronounce  that  the  signature  of  the  cheque  paid 
was  a  forgery,  and  the  defendants  would  be  con- 
demned to  pay  the  amount  now  demanded  by 
the  plaintiff 

Dkvaltamibr  vs.  MoCrbady  et  al. 

D.  used  insulting  and  exasperating  language  to  MeC.  t 
and  attempted  to  pull  him  from  the  waggon  in  which 
he  was  seated.  MeC.,  having  then  committed  a  vio- 
lent assault  on  I),  held,  that  the  provocation  did  not 
justify  the  violence,  and  $100  damages  awarded. 

This  was  an  action  of  damages  against  Coun- 
cillors MoCready  and  Homier  tor  violent  assault 
on  the  plaintiff,  the  gardener  of  Tiger  Square. 
It  appeared  that  on  15th  August,  1863, Mr. Homier 
was  overtaken  in  Notre  Dame  street  by  Mr. 
McCready,  who  asked  him  to  take  a  drive. 
They  arrived  at  one  of  the  gates  of  Viger 
Square,  where  the  plaintiff  came  out  of  the 
garden  and  politely  welcomed  them.  Mr. 
Homier  introduced  Mr.  McCready  as  one  of  the 
City  Fathers.  Some  remarks  were  made  as  to 
flowers,  when  Mr.  McCready  said  rather  dis- 
paragingly that  the  plaintiff  had  nothing  but 
sunflowers  in  his  garden,  and  that  he,  Mr.  Mc- 
Cready, had  better  himself  at  home*  The 
gardener  thereupon  became  very  much  exas- 
perated— in  fact,  almost  furious.  There  was 
nothing  in  the  conduct  of  Mr.  MoCready  to 
justify. the  gardener's  furious  language,  how- 
ever his  professional  pride  might  have  been 
hurt.  Mr.  Homier  endeavored  to  pacify  them, 
but  in  vain.  The  plaintiff  took  Mr.  McCready 
by  the  collar.  It  is  not  very  clear  what  Mr. 
McCready  was  doing  at  the  time.  He  seemed 
to  have  been  in  rather  a  passive  state.  The 
plaintiff  challenged  him  to  fight,  and  seized  him 
by  the  collar  to  drag  him  out  of  the  carriage  for 
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this  purpose.  So  far  it  was  perfectly  dear  that 
the  plaintiff  was  the  assailant.  Now,  however, 
Mr.  McCready  becoming  exasperated  seised  his 
whip  and  struck  the  plaintiff  with  the  butt,  in- 
flicting severe  injuries.  He  then  drove  off. 
The  wounds,  though  extremely  serious,  were 
not  dangerous,  and  the  plaintiff  recovered,  fie 
proceeded  to  have  Messrs.  McCready  and 
Homier  arrested  and  indicted.  The  Grand  Jury 
threw  out  the  bill  against  Mr.  Homier.  Mr.  Mc- 
Cready was  indicted,  but  acquitted  by  the  Petit 
Jury.  Subsequently  to  the  criminal  proceedings 
the  plaintiff  brought  the  present  action  for 
damages  against  hoth.  Now  Mr.  Homier 
seemed  to  have  acted  very  properly  throughout 
the  whole  affair.  It  was  impossible  to  attach 
the  slightest  blame  to  him.  The  action  against 
Mr.  Homier  was  perfectly  unjustifiable  and 
would  therefore  be  dismissed.  With  respect  to 
Mr.  McCready,  the  Court  could  easily  under- 
stand that  the  language  of  the  plaintiff 
must  have  been  exasperating,  and  if  Mr. 
McCready  had  struok  the  plaintiff  with 
the  lash  of  his  whip  merely,  there  might 
have  been  nothing  to  say.  But  he  retristed  the 
assault  in  an  unjustifiable  and  violent  manner. 
He  exceeded  the  measure  of  resistance  wbioh 
the  occasion  called  for,  and  the  Court  must 
therefore  award  the  plaintiff  some  damages. 
Under  the  circumstances,  it  was  impossible  to 
award  leas  than  $100  damages,  with  costs  as  of 
an  action  of  the  lowest  olass  in  the  Superior 
Court.       

CIRCUIT  COURT. 


Maillot  vs.  Dbsilbts. 

An  action  of  damages  for  injurious  language.  The 
parties,  shoemakers,  had  been  m  the  habit  of  abasing 
each  other.    Ten  dollars  only  awarded. 

BadGLKY,  J.— 

This  was  an  action  for  $200  damages  brought 
by  a  shoemaker  against  a  brother  shoemaker, 
for  injurious  language.  It  appeared  that  Mail- 
let  had  employed  the  defendant  for  nine  or  ten 
years  back.  On  one  occasion,  the  26th  Febru- 
ary, 1864,  the  defendant  took  some  work  to  the 
plaintiff's  store  on  Jacques  Cartier  Square.  The 
plaintiff  refused  to  receive  it,  saying  it  was  not 
properly  done.  The  defendant  said  he  would 
do  it  over  again.  One  word  led  to  another,  and 
the  defendant  called  Maiilet  a  thief.  It  appeared 
that  this  was  the  sort  of  language  ordinarily 
used  between  them.  They  always  called  each 
other  voleur.  It  was  all  leather  and  abuse 
between  them.  But  on  this  occasion  there  was 
unfortunately  a  witness  present  who  was  the 
busybody  who  made  all  the  mischief.  This 
man  said  to  plaintiff,  "  You  are  not  going  to  let 
him  use  you  thus  ?"  The  plaintiff  set  out  these 
facta  in  "his  declaration,  stating  that  he  had 
always  borne  an  honest  and  irreproachable  repu- 
tation, and  stood  high  in  the  esteem  of  all  who 
knew  him.  The  defendant  made  answer  that 
they  were  in  the  habit  of  joking  with  each  other 
while  regulating  their  accounts.  That  on  the 
occasion  referred  to,  the  plaintiff  refused  to  pay 
him  for  25  pairs  of  shoes.    Defendant,  laughing, 


answered:  "Vest  bien,  M.  MaiUei,  vous  ne 
routes  pas  me  payer ;  et  bUn  /  vous  ne  pouvez 
pas /aire  vos  Paques  avee  ces  25  paires  de  ckaus- 
•ures;  ear  en  me  faisant  perdre  tout  cet  ouvrage 
et  mon  cuir,  ce  ri est  pas  Men."  The  defendant 
farther  asserted  that  then  the  plaintiff,  in  a  furi- 
ous tone,  replied,  "  Detilets,  tcoute;  tty  a  long 
temps  que  tu  devrais  le  savoir,  mats  e'est  moi 
qui  te  Vapprends.  Saehe  que  tons  ceux  quientrent 
chez  toi  pour  y  apprendre  le  metier  de  cordon- 
nier  finissent  toujour 8  par  itre  des  sacres  voleurs 
comme  tu  en  esun  towntme."  Thus  had  they 
amused  themselves  tor  ten  years  back  But  the 
only  question  for  the  Court  now  was,  Did  Desi- 
lets  apply  the  term  thief  to  plaintiff1?  There 
was  no  doubt  that  he  did.  Had  he  any  provo- 
cation ?  There  was  no  doubt  that  he  had.  But 
all  the  witnesses  concurred  in  saying  that  Maiilet 
never  sank  in  their  estimation  on  this  account. 
Under  these  circumstances  judgment  would  go 
for  plaintiff  for  only  flO  damages. 


COURT    OF    QUEEN'S    BENCH— APPEAL 
BIDE— JUDGMENTS. 

Pbbsbnt  :  Chief  Justice  Duval ;  Justices 
Aylwin,  Meredith,  Drummond  and  Monde- 
let 

Montreal,  June  6th,  1865. 
Hon.  Junes  Lafontainb,  (Defendant  in  the 
Court  below),  Appellant ;  and  Cussov.  (Plaintiff 
below),  Respondent.— 

An  action  for  the  price  of  a  carriage  sold  and  de- 
livered.—A  question  of  evidence  only. 

Duval,  Ch,  J.— 

This  is  an  action  brought  by  a  carriage  maker 
of  Montreal,  against  the  defendant,  a  Judge 
residing  in  Ottawa,  for  the  sum  of  £80,  the 
price  of  a  covered  four-wheeled  carriage,  sold 
and  delivered  to  him  in  June,  1860.  At  the  time 
the  carriage  was  sold  at  the  plaintiff's  place  of 
business  in  Montreal,  the  last  coat  of  varnish 
had  not  been  put  on,  and  it  was  argued  that  this 
should  be  done,  and  then  the  carriage  was  to  be 
shipped  to  Ottawa.  The  plea  was  that  the  car- 
riage which  was  delivered  to  the  defendant  had 
been  made  in  an  unworkmanlike  manner ;  that 
the  painting,  varnishing  and  the  stuffing  were 
so  inferior,  and  had  been  done  in  such  a  slo 
venlv  manner,  that  it  is  was  quite  impossible  for 
the  defendant  to  accept  the  carriage,  which  he 
accordingly  sent  back  to  Montreal,  where  it  was 
put  into  one  of  Dickinson's  sheds.  This  is 
altogether  a  question  of  evidence.  No  question 
of  law  comes  up.  The  Court  has,  therefore, 
only  to  determine  whether  the  carriage  deliver- 
ed to  defendant  was  the  carriage  which  he  pur- 
chased, or  whether  it  was  another  carriage. 
The  judges  are  all  decidedly  of  opinion  that  it 
was  the  same  carriage.  The  defendant  saw  this 
carriage  in  the  shop  of  the  carriage-maker  when 
it  was  almost  completed.  It  had  to  get  another 
coat  of  varnish  and  the  wheels  had  to  be  put 
on.  As  delendant  wished  to  see  how  it  would 
look  with  the  wheels  on,  the  oarriage-makertold 
him  he  had  sold  one  precisely  similar  to  a  carter 
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in  Montreal  oalled  St.  John,  and  that  he  might 
examine  that,  and,  if  he  liked  it,  have  his  own 
finished  off  precisely  similarly.  Defendant  went 
down  to  see  this  carriage,  and,  in  fact,  rude  in 
it  twice,  and  was  quite  satisfied  with  it.  Now, 
it  is  proved  that,  if  anything,  the  carriage  de- 
livered to  defendant  was,  in  painting  and  var- 
nishing, superior  to  that  sold  St.  John,  with 
which  to  defendant  was  satisfied.  What  is  the 
objection  now  made  ?  It  is  that  it  was  not  such 
a  carriage  as  should  be  delivered  to  a  person  in 
the  position  of  the  defendant.  Now,  if  the  de- 
fendant had  made  his  bargain  without  seeing 
the  carriage,  he  might  have  some  grounds  for 
making  this  objection.  But  having  seen  the 
carriage,  and  having  thought  proper  to  take  it 
at  a  price  (£80)  which  the  witnesses  said  was  a 
price  less  than  that  charged  St.  John,  the  de- 
fendant with  pleine  connaissance  made  the  pur- 
chase. It  appeared  to  have  been  first  suggested 
to  him  by  Mr.  Aumond  ot  Ottawa,  who,  after 
examining  the  carriage,  said  that  it  would  never 
do  for  a  Judge.  It  may  be  that  the  defendant 
should  have  purchased  a  superior  one,  but  that 
is  entirely  a  matter  of  taste.  The  judgment  of 
Mr.  Justice  Monk,  in  the  Superior  Court,  main- 
taining the  plaintiff's  action,  must  be  confirmed. 

Drummokd,  J.,  concurring,  said:  I  have 
muoh  respect  for  the  opinion  of  Mr.  Aumond, 
and  cannot  but  allow  it  much  weight  But  the 
evidence  on  the  other  side  is  too  strong.  Be- 
sides the  defendant  should  have  sent  back  the 
carriage  at  once,  instead  of  allowing  it  to  re- 
main in  a  place  where  it  received  great  injury. 
Eighty  pounds  was  a  low  price  for  which  to  ex- 
pect to  get  a  first-class  carriage,  though  it  does 
seem  rather  singular  that  an  £80  carriage  should 
be  stuffed  with  hay. 

Judgment  confirmed  unanimously. 

R.  £  G.  Laflamme,  for  Appellant ;  Leblano  A 
Oassidy,  for  Respondent 

Mahonby  (Defendant  in  Court  below).  Ap- 
pellant ;  and  Howlbt  et  ah  (Plaintiffs  below), 
Respondents.— Duval,  Ch.  J. — This  was  an 
hypothecary  action  upon  an  obligation  for  £150 
brought  by  Bridget  Howley,  widow  of  Michael 
Howley,  and  tutrix  to  her  minor  children.  Want 
of  consideration  had  been  set  up.  The  wido* 
was  the  only  witness  examined  in  the  case.  Her 
admissions  or  statements,  it  was  contended  by 
the  defendant,  proved  that  the  original  consider- 
ation money  was  only  £40,  instead  of  £150,  as 
alleged  in  the  deed.  It  was  evident  that  the 
widow  could  not  by  parol  testimony  destroy  the 
obligation  to  the  prejudice  of  the  interests  of 
the  minors.  The  evidence  of  the  widow,  more- 
over, was  not  conclusive.  She  spoke  only  of 
what  took  place  subsequent  to,  and  not  of  what 
occurred  at  the  time  of  the  obligation.  It  was 
a  question  how  far  the  widow,  tutrix,  could  bind 
her  minors.  Her  deposition  was  no  more  than 
the  deposition  of  an  ordinary  witness.  If  not 
conclusive  it  would  not  bind  the  minors.  The 
tutrix  binds  her  minors  for  the  affairs  of  her  ad- 
ministration, but  the  widow,  plaintiff  in  this 
case,  by  no  means  spoke  in  that  conclusive 
manner  which  would  justify  the  Court  in  rever- 
sing the  judgment  of  the  Court  below,  which 
held  t oat  the  admissions  of  the  widow  (as  to  the 


original  consideration  being  only  £40),  could 
not  avail  in  law  against  the  children.— Judg- 
mi  nt  confirmed  unanimously. 

R.  <fc  G.  Laflamme  for  appellant ;  B.  Devlin 
for  respondents. 

Fleck  (Plaintiff  in  the  Court  belowj  Appel- 
lant ;  and  Brown  (intervening  party  below 
Respondent.— Duval,  Ch.  J.— This  was  an  ap 
peal  from  a  judgment  of  the  Superior  Court 
quashing  a  seizure,  corporeally  made  by  the 
Sheriff,  of  a  quantity  ot  railroad  iron,  in  the 
hands  of  a  third  party,  under  an  ordinary  writ 
of  saisie-arrit  after  judgment.  Respondent, 
who  claimed  to  be  the  owner  of  the  iron,  inter- 
vened, and  moved,  inasmuch  as  a  corporeal 
seizure  of  the  iron  in  the  hands  of  the  third  party 
was  illegal  (the  exigency  of  the  writ  being  ful- 
filled by  the  service  of  the  writ  on  sucL  third 
party),  that  the  seizure  be  quashed.  Appellant 
answered  that  according  to  the  Sheriff's  return, 
the  iron  was  seized  in  the  possession  of  the 
defendants,  and  until  that  return  was  got  rid  of, 
the  Court  was  without  evidence  that  the  iron 
was  seized  in  the  hands  of  a  third  party.  His 
Honor  said  the  Sheriffs  proceedings  were  extra- 
ordinary, but  the  intervening  party  had  been 
premature.  At  the  time  he  made  his  motion 
there  was  no  issue  joined.  The  Court  had  no 
evidence  to  show  that  the  property  really  be- 
longed to  Mr.  Brown.  The  judgment  must 
thereiore  be  reversed.— Judgment  reversed 
unanimously. 

Cross  &  Lunn  for  Appellant;  8.  Bethnne, 
Q.  ft,  for  Respondent. 

Babre  (cne  of  the  defendants  in  the  Court 
below),  Appellant;  and  Dumumo  (Plaintiff  in 
the  Court  below),  Respondent.— The  appellant 
in  this  case  was  the  endorser  of  a  note,  and  the 
appeal  was  from  a  judgment  of  the  Circuit 
Court  condemning  him,  jointly  and  severally 
with  the  maker  of  the  note,  to  pay  respondent 
$142,  amount  of  the  note.  The  plea  of  the  en- 
dorser was  that  part  had  been  paid,  and  the 
balance  was  tendered  with  this  plea. 

Duval,  Ch.  J.,  dissenting,  thought  the  judg* 
ment  should  be  reversed.  It  was  purely  a  ques- 
tion of  evidence,  and  he  thought  the  weight  of 
evidence  was  in  favor  of  the  appellant. 

Drummond,  J.,  also  dissenting,  said  the  ques- 
tion of  imputation  of  payments  also  came  up. 
The  money  paid  by  the  defendant  should  have 
been  imputed  on  the  most  onerous  debt,  viz., 
the  note  in  question,  instead  of  on  certain  other 
notes  held  by  the  payee.  The  judgment  should 
be  reversed  on  this  ground  apart  from  the  evi- 
dence. 

Meredith,  J.,  held  the  law  to  be  this :  — 
WTiere  the  debtor  does  not  indicate  how  the 
payments  are  to  be  applied,  the  creditor  may 
impute  them  on  whichever  debt  he  prefers. 
Besides,  the  defendant  had  failed  to  produce 
certain  evidence  which  he  had  an  opportunity 
of  doing.  He  thought  the  preponderance  of 
evidence  in  favor  of  the  judgment.  Moreover, 
upon  doubtful  questions  of  fact,  when  according 
to  his  view,  the  evidence  was  evenly,  or  very 
nearly  evenly  balanced,  he  was  disposed  to  re- 
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rerw.    Judgment  confirmed.    Duval,   C.   J„ 
tod  Drummond,  J.,  dissenting. 

Perkins  &  Stephens  for  Appellant ;  Leblanc 
A  Ca&sidy  for  Bespondent. 

Bbough  (plaintiff  contesting  opposition  in 
Coart  below).  Appellant;  and  McDonkll 
(opposant  below),  Respondent.— Duval,  0. 
J.— This  was  an  opposition  on  the  part  of 
Respondent,  claiming  the  moveables  seized  in 
the  cause.  The  bailiff  had  made  an  improper 
return,  that  the  money  had  been  paid,  whereas 
no  money  had  been  paid.  The  contestation  of 
the  opposition  (which  opposition  was  founded 
upon  a  fraudulent  confession  of  judgment  given 
by  one  brother  to  another)  mnst  be  maintained. 
--Judgment  reversed  unanimously. 

Ay len  &  Perkins  for  Appellant ;  J.  Delisle  for 
Bespondent. 

Cotjtal  (defendant  in  the  Court  below).  Ap- 
pellant; and  Bonkkau  (plaintiff  in  the  Court 
below),  Respondent 

Excessive  damages  for  seduction  reduced.     £100 
eaiy  allowed,  plaintiff  to  pay  costs  in  appeal. 
Drummohd,  J.— 

This  was  an  action  en  declaration  de  pat&rnite, 
instituted  by  Suzanne  Bonnean  on  the  9th  April, 
Id®.  The  plaintiff  was  a  minor  at  the  time 
the  action  was  instituted,  but  having  attained 
her  majority  while  the  action  was  pending,  the 
instance  was  taken  up  in  her  name.  The  plain- 
tiff set  up  that  she  was  chaste  and  was  gene- 
rally esteemed  up  to  the  time  her  fault  became 
known.  That  defendant,  for  two  years  before 
the  yielded,  visited  the  plaintiff  as  a  lover,  and 
continually  promised  her  marriage.  On  the 
16th  Aprfi,  1861,  a  child  was  born.  Plaintiff 
claimed  $8,000  damages.  The  Court  below 
awarded  $2,000  damages,— f60  per  annum  till 
the  child  should  attain  the  age  of  7,  and  $120 
per  annum  from  7  to  14,  with  interest.  His 
Honor  had  been  much  surprised  at  the  amount 
awarded.  The  affair  which  led  to  the  action 
tes  unfortunately  not  very  uncommon  in  the 
country,  and  though  the  plaintiffs  family  was 
3b  doubt  highly  respectable,  yet  his  Honor  could 
not  but  regard  the  damages  as  excessive  for  per- 
sona in  their  position  in  life.  The  sum  was  quite 
a  fortune  in  the  country,  the  £30  per  annum 
allowed  to  the  child  from  7  to  14  being  almost 
sufficient  to  support  a  large  family.  The  child, 
however,  had  died  since  the  judgment  of  the 
Court  below,  and  the  Court  would  not  disturb 
this  part  of  the  judgment.  But  the  amount  of 
damages  would  be  reduced  to  £100,  and  the 
plaintiff  would  be  condemned  to  pay  the  costs 
ia  the  Court  of  Appeal. 

iTLWijr.  J. — The  declaration  of  the  Respond- 
ed shews  that  this  unfortunate  girl  had  indulged 
ia  her  illicit  intercourse  as  long  as  she  could 
without  producing  the  natural  results.  With 
Fiefa  UberUnage,  I  should  have  been  of  opinion 
to  award  her  no  damages,  leaving  vice  to  be  its 
gwb  reward.  The  condemnation  of  costs,  how- 
em,  would  be  a  reward  on  the  side  of  the 
debauched  young  man,  the  Appellant,  unless 
k  were  repressed  by  a  mnlct.  I  hope  that  such 
aortatant  verdicts  will  be  checked  by  the 
rertrsai,  omni  voce,  of  this  extravagant  judg- 


ment of  the  Superior  Court  It  is  a  sad  thing 
that  with  our  legislation,  erring  females  have 
power  to  imprison  their  debtors,  upon  action  of 
breach  of  promise  of  marriage  or  seduction, 
while  honest  women  are  left  to  get  their 
damages  as  best  they  can,  and  the  honest  wife 
is  left  without  redress  against  a  rascally  hus- 
band. It  is  a  scandal  to  our  legislation.— 
Judgment  modified,  damages  $400,  with  costs 
of  Court  of  Appeal  against  Respondent. 

Doutre  <fc  Dontre  tor  Appellant ;  Mag.  Lane- 
tot  for  Respondent. 

Lacroix  (plaintiff  in  the  Court  below),  Ap- 
pellant; and  Moreau  (defendant  en  garantie 
below),  Respondent— Aylwi*,  J.— In  this  case 
I  dissent  'rom  the  judgment  about  to  be  rendered 
by  the  Court.  I  shall  only  say  I  am  of  opinion 
that  the  judgment  of  the  Superior  Court  is 
wrong,  and  that  the  pleas  of  the  Appellant 
should  be  maintained ;  that  the  fraud  set  up  is 
sufficient  to  annul  the  dteret  pleaded  by  the 
Respondent;  and  that  the  pleas  of  prescription, 
and  the  pleas  ofimpenses  et  ameliorations  of  the 
Respondent  are  sufficiently  answered  again  by 
the  fraud  proved  by  the  Appellant. 

MoNDBL-gT,  J.— This  was  a  petitory  action 
claiming  a  lot  of  land  occupied  by  defendant. 
The  controversy  was  as  to  the  sufficiency  of  the 
special  answers  fyled  by  the  Appellant  rejected 
in  part  by  the  Court  below.  His  Honor  was  of 
opinion  that  the  judgment  should  be  confirmed. 

Judgment  confirmed,  Mr.  Justice  Aylwin 
dissenting. 

K.  Barnard  for  Appellant ;  Leblanc  <fc  Cassidy 
for  Respondent 

Watson  (plaintiff  in  the  Court  below),  Apoel 
lant) ;  and  Spinelli  (defendant  and  plaintiff  en 
garantie  in  Court  below),  Respondent;  and 
Fullum  (defendant  en  garantie),  Respondent 

F.  wished  to  buy  a  small  strip  of  land,  of  little  value 
to  any  one  but  himself,  and  offered  £15  for  it  The 
price  askea  by  W.  was  £20,  which  P.  refused  to  pay. 
Afterwards  F.  cold  this  land  to  8.,  who  built  on  it  A 
petitory  action  being  brought,  it  was  held  that  F.  must 
pay  the  £20  asked  for  the  land,  and  costs  of  both 
oourts. 

Drummond,  J.,  paid  the  Court  would  have 
shrunk  from  the  decision  to  which  it  had  come 
in  this  case  if  it  had  not  found  precedents  to 
justify  it  It  was  one  of  the  cases  where  sum- 
mum  jus  would  be  summa  injuria.  The  circum- 
stances were  these.  The  Corporation  had  ac- 
quired a]  lot  of  land  for  the  purpose  of  opening 
Craig  street  and  having  taken  as  much  as  they 
required,  the  remainder  (a  small  strip  only  six 
feet  wide  at  one  end  and  terminating  in  a  point 
at  the  other  end)  was  sold,  and  Watson  became 
the  purchaser.  It  was  about  the  possession  of 
this  strip  of  land  that  the  difficulty  ocourred. 
This  stnp  of  land  could  be  of  no  use  to  any  one 
but  Fullum,  whose  land  it  adjoined.  The  pur- 
chaser, "Watson,  being  absent  from  the  city, 
Fullum  went  to  his  brother  and  offered  him 
£15  for  the  strip  of  land.  Watson  declined  to 
sell  at  that  price,  but  said  he  would  sell  for  £20 
or  £25.  Fullum  would  not  accept  this  offer; 
but  some  time  afterwards,  probably  relying  on 
Watson's  absence,  and  thinking  he  would  oust 
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him  from  this  strip  of  land,  he  sold  land  to  Spi- 
nelli,  giving  him  a  front  covering  Watson's  strip. 
"When  Watson  returned  he  instituted  the  present 
petitory  action  against  Spinel  li,  who  in  turn  sued 
Fallnm  en  garantie.  The  judgment  of  the  Snpe- 
rior  Court  ordered  the  defendant  en  garantie  to 
pay  £20  for  the  land,  which  then  would  become 
his.  The  Court  ot  Appeals  did  not  agree  with 
the  reasons  of  this  judgment,  though  they  con- 
sidered the  dispositif  good.  It  would  do  no  one 
any  good  to  order  the  demolition  of  the  build- 
ings, and,  therefore,  the  Court  thought  proper  to 
exercise  a  rather  unusual  power  in  dealing  with 
the  case,  so  as  not  to  interfere  uselessly  with  the 
interests  of  the  parties.  The  Respondent,  Ful- 
lum,  would  have  to  pay  £20,  with  costs  in  both 
Courts. — Judgment  reformed.  Justices  Duval 
and  Aylwin  dissenting  as  to  costs. 

Day  <fc  Day  for  -Appellant;  T.  S.  Judah  for 
Respondent. 

McFaul  (defendant  below),  Appellant;  and 
McFatjl  (plaintiff  below),  Respondent.— -Drum- 
mowd,  J. — This  was  an  extraordinary  case. 
The  parties  had  made  an  amicable  settlement 
some  years  ago,  while  their  counsel  were  still 
proceeding  with  the  case  in  Court.  The  appeal 
was  from  a  judgment  of  the  Circnit  Court  at 
Aylmer,  on  a  motion  for  the  appointment  of  a 
surveyor  to  determine  the  line  do  novo.  The 
judgment  was  based  upon  the  fact  ihat  since 
the  institution  of  the  action,  a  homage  had  been 
made  between  the  properties.— Judgment  con- 
firmed unanimously. 

J.  Column  for  Appellant ;  Aylen  &  Perkins 
for  Respondent. 

Quintin  (plaintiff).  Appellant ;  and  Buttkr- 
fibld  (defendant),  Respondent  — Duval,  C.  J. 
— The  judgment  in  this  case  mu.st  be  con  tinned. 
Defendant  had  reason  to  fear  that  be  might  be 
troubled  in  his  possession  of  a  property  sold 
him  by  one  Lafreniere,  a  mortgage  being  held 
on  the  property  by  a  man  named  Beauregard, 
and  therefore  he  had  a  right  to  withhold  pay- 
ment of  part  of  the  purchase  money  which 
Quintin  claimed  an  the  ces$io?iaire  of  Lafreniere, 
though  Butterfield  had  accepted  notice  of  the 
transfer.  Lafreniere  could  not  confer  on  plain- 
tiff any  rights  against  the  defendant  which  he, 
Lafreniere,  did  not  possess. 

Judgment  confirmed  unanimously. 

Dontre  &  Doutre  for  Appellant;  Leblanc, 
Castidy  &  Leblano  for  Respondent. 

Duplessts  (defendant  below),  Appellant ;  and 
Dufaux  (plaintiff  below),  Respondent — This 
was  a  case  arising  out  of  the  sale  of  a  quantity 
of  brick,  and  the  only  point  was  a  question  of 
evidence  as  to  whether  one  Pelloquin  acted  as 
agent  of  the  plaintiff  in  the  sale,  or  whether  he 
was  the  proprietor.— -  Judgment  reversed,  Duval 
and  Meredith,  JJ.,  dissenting. 

Lepage  &  Jette  for  Appellant;  D.  Girouard 
for  Respondent. 

Bowk.br  and  FEm— Duval,  C  J.,  said  as 
this  was  a  case  of  importance,  in  which  the 
Court  was  called  upon,  for  the  fir*t  time,  to  put 
an  interpretation  upon  a  part  of  the  Promissory 


Note  Aet,  it  would  have  to  stand  over  to  next 
term. 

Foley  (defendant  below),  Appellant;  and 
Godfrey  (plaintiff  below),  Respondent— Du- 
val, C.  J.— This  was  a  hypothecary  action,  and 
judgment  was  obtained  ex  parte  by  the  plaintiff. 
There  were  two  objections  raised  to  the  judg- 
ment by  defendant.  First,  that  the  certificate 
of  registration  was  not  upon  the  copy  of  the 
deed,  but  waa  a  distinct  and  separate  paper. 
The  Court  did  not  think  it  necessary  that  it 
should  be  upon  the  deed.  Second,  that  the 
interrogatories  bad  not  been  properly  drawn. 
The  Court  thought  they  were  sufficient,— 
Judgment  confirmed  unanimously. 

A.  &  W  Robertson  for  Appellant ;  C.  Bedwell 
for  Respondent. 

Buntin  (defendant  below),  Appellant;  and 
Hibbard  (plaintiff  below),  Respondent. 

Held,— That,  under  the  circumstances  stated,  the 
defendant  used  due  diligence  in  tendering  back  the 
goods  found  not  to  correspond  to  sample. 

This  was  an  action  to  recover  the  balance  dae 
on  the  price  of  a  quantity  of  rags  sold  by  the 
plaintiff  to  the  defendant.  On  the  16th  May. 
1863,  the  Appellant  purchased  from  Respondent 
86  bales  of  cotton  and  linen  rag«  at  5J  cents  per 
pound,  deliverable  in  Montreal,  and  payable 
|1200  in  cash  when  part  of  the  bales  were  deliv- 
ered, and  the  balance  at  a  subsequent  date. 
The  sale  was  according  to  two  samples  of  rags 
deposited  with  defendant.  At  the  time  of  the 
delivery,  the  defendant  was  at  his  pap^  m:!l*  at. 
Valleyfield,  and  the  reception  of  the  n^uao  *u» 
conducted  by  one  of  his  clerks.  Fourteen  of  the 
bales  were  found  to  be  damaged  by  salt  water, 
and  an  nnderstanding  was  come  to  between 
defendant's  bookkeeper  and  the  plaintiff  that 
these  14  bales  should  be  shipped  to  Valleyfield 
with  the  rest,  and  the  damage  by  water  be  sub- 
sequently adjusted  by  the  clerks  who  had  seen 
them.  When  the  bales  arrived  at  the  mills  and 
were  opened,  the  defendant  pronounced  them 
inferior  to  the  samples,  and  he  ordered  his  furo- 
inan  not  to  use  them,  but  to  keep  them  till  he 
(defendant)  brought  up  the  samples  and  com- 
pared them  with  the  contents  of  the  bales. 
The  $  1200  was  paid  by  defendant's  bookkeeper 
before  defendant's  return  to  Montreal.  Alter 
his  return,  he  complained  verbally  to  the  plain- 
tiff that  the  quality  of  the  rags  was  not  accord- 
ing to  sample,  and  they  spoke  of  an  arbitration 
to  determine  both  the  quality  of  the  rags  and 
the  amount  of  damage.  The  survey  not  bein£ 
carried  out,  the  defeudaut  tendered  back  the  86 
bales,  and  demanded  the  $1200  which  had  been 
paid.  The  plaintiff  took  out  an  action  for  the 
balance,  and  the  judgment  of  the  Court  below 
was  rendered  in  his  favor. 

Mondelet,  J.,  dissenting,  thought  the  judg- 
ment should  be  confirmed. 

Meredith,  J.,  also  dissenting,  thought  it  was 
proved  conclusively  that  the  rags  srld  by  the 
plaintiff  were  not  of  so  good  a  quality  as  the 
sample,  but  the  defendant  should  not  have 
neglected  to  examine  the  bales  at  the  Grand 
Trunk  station.  When  they  arrived  at  Valley  - 
field,  he  said  at  once  they  were  not  of  the  same 
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quality,  bat  his  samples  were  at  Montreal,  so 
that  he  could  not  compare  them.  When  he 
arrived  in  Montreal  he  should  have  notified 
plaintiff  at  once  that  the  rags  were  not  of  the 
same  quality.  This  was  the  more  necessary 
because  the  rags  had  been  removed  after  a  part 
of  the  sum  had  been  paid  on  account.  The  law 
of  the  case  was  clear.  If  the  appellant  wished 
to  return  the  rag?,  he  should  have  returned 
them  without  delay.  In  his  opinion  the  appel- 
lant had  not  used  doe  diligence.  The  price  of 
rags  in  the  meantime  went  down  to  the  extent 
of  ten  per  cent.  The  judgment,  he  thought, 
vhnald  be  confirmed. 

Duval,  C.  J.,  said  it  was  a  question  of  respon- 
sibility, and  not  one  of  good  or  bad  faith, 
because  both  parties  were  in  good  faith.  But  it 
▼as  a  sale  according  to  sample.  The  rags  were 
wet  and  inferior,  and  therefore  the  vendee  bad  a 
right  to  reject  them.  The  only  question  was  this, 
did  the  vendee  use  due  diligence  iu  notifying 
plaintiff?  His  honor  thought  he  did.  The 
delay  took  place  by  the  consent  of  the  parties, 
who  were  proposing  an  arbitration.  The  obser- 
vance of  the  Queen's  Birth-Day  also  interfered. 
Judgment  reversed,  Meredith,  J.  and  Mondeiet, 
J.  dissenting. 

S.  Bethune,  Q.  C,  for  Appellant;  A.  A  W. 
Robertson,  for  Respondent. 

Lavoib  (defendant  below),  Appellant ;  and 
Gagnoj,  (plaintiff  below)  Kespondent.  — The 
question  in  this  case  was  whether  an  amount  of 
768  livres,  amount  of  a  transfer  dated  some 
twelve  years  back,  had  been  included  in  an 
obligation  subsequently  given,  and  which  had 
been  paid.  The  decibion  of  this  question  de- 
pended upon  the  further  question  —  whether 
there  was  a  commencement  de  prenve  par  icrit, 
so  as  to  render  parol  evidence  admissible.  The 
Court  below,  although  admitting  that  there 
were  strong  grounds  for  believing  that  the 
money  had  been  paid,  was  yet  of  opinion,  that 
there  was  no  commencement  d*  preuvepar  tcrtf, 
and,  rejecting  the  parol  testimony  of  payment, 
condemned  the  defendant  to  pay  the  amount. 

Meredith,  J.,  said  there  was  a  commence- 
ment de  preuvepar  icrit  in  the  receipt  signed 
by  the  plaintiff  himself,  and  that  the  parol 
evidence  based  on  that  receipt,  in  the  opinion 
of  the  Court,  fully  established  the  pretensions 
of  the  appellant. 
Judgment  reversed,  Mondeiet,  J.,  dissenting. 
D.  Girouard  for  Appellant ;  A.  <fc  W.  Robert- 
son for  respondent  [In  another  case  between 
the  same  parties  judgment  also  reversed  ] 

Palloh  (defendant  below),  Appellant;  and 
Smith,  (plaintiff  below),  Respondent.  —  The 
action  was  brought  in  the  Court  below  for  $100, 
the  price  of  a  combined  Mowing  and  Reaping 
Machine.  The  plea  was  that  the  machine  was 
only  taken  on  trial,  to  be  kept  only  in  case  it 
should  prove  a  perfeet  instrument  in  every  res- 
pect, and  that  on  trial  the  machine  was  found 
ansuitable.  Defendant  notified  plaintiff  accord- 
ingly, and  called  upon  him  to  take  away  the 
machine*  The  Circuit  Court  gave  judgment  in 
favor  of  plaintiff. 

Mondelet,  J.,  and  Meredith,  J.,  dissenting, 
were  of  opinion  that  the  Judgment  should  be 


confirmed.  The  reaping  machines  made  by 
plaintiff  were  proved  to  be  made  on  good  prin- 
ciples. It  was  the  duty  of  the  defendant  to  give 
the  machine  a  fair  trial,  and  he  refused  to  allow 
this  to  be  doue.  All  new  machinery  required 
a  little  time  to  settle  into  good  working  order. 

Dbummond,  J.,  said  it  required  no  scientific 
knowledge  to  see  how  a  mowing  machine  work- 
ed. It  appeared  that  this  machine  cut  only  a 
third  of  the  hay.  His  honor  thought  the  evi- 
dence was  strongly  in  favor  of  the  pretensions 
of  the  defendant.  These  machines  were  always 
sold  with  a  guarantee.  The  action  should  have 
been  dismissed. 

Duval,  C.  J.,  said  our  rule  of  law  w/is  more 
favorable  to  the  purchaser  under  such  circum- 
stances. We  had  a  garantie  de  droit  as  well  as 
a  garantie  conventionneh  And  accordingly, 
every  workman  must  guarantee  his  work,  unless 
the  purchaser  takes  all  the  responsibility  upon 
himself.  The  defendant,  who  was  an  extensive 
farmer,  gave  the  machine  repeated  trials.  Why 
did  not  the  plaintiff  point  out  where  the  defect 
was?— Judgment  reversed,  Meredith,  J.,  and 
Mondeiet,  J.,  dissenting. 

Peikins  &  Stephens  for  Appellant;  M. 
Doherty  for  Respondent. 

Massub  (defendaut  below),  and  Davserbau 
etal.  (plaintiffs  below),  Respondents.— Aylwiic, 
J.  dissenting. — The  action  on  the  part  of  the 
Respondent  was  condictio  indebiti,  and  claimed 
the  repetition  of  the  sum  ot  $540  unjurfly  taken 
by  the  Appellant  and  improperly  paid  by  the 
Respondents,  that  is  to  sav  $193  on  the  2nd  July, 

1856,  $9(5  in  Julv,  1856,  $U6  on  the  5th  July, 

1857,  $136  on  the  9th  March,  1859.  By  two 
obligations  before  Notaries,  the  Respondents 
were  indebted  to  Mr.  Aime  Massue,  the  father  of 
the  Appellant,  in  the  sum  of  £800,  payable 
with  interest  at  the  rate  of  6  per  cent.  It  is 
alleged  that  the  Appellant  was  not  authorized 
by  Aim6  Lafontaine,  tne  father,  to  receive  or 
take  anything  beyond  the  legal  interest  of  6  per 
cent.  Respondents  pretended  the  sum  of  $540 
was  excessive  interest  beyond  the  6  per  cent., 
as  if  it  had  been  taken  by  the  father ;  whereas 
in  truth  it  was  pocketed  by  the  Appellant  for  his 
own  benefit  and  without  the  knowledge  of  the 
other.  The  son  acting  throughout  the  whole 
transactions  as  attorney,  he  received  in  his 
own  name  the  whole  of  the  money,  both  princi- 
pal and  interest,  together  with  the  $540,  the 
excessive  interest. 

The  defendant  pleaded  an  exception  by  which 
he  alleges,  "que  e'est  au  defendeur  en  sa 
qualite  oe  procureur  du  (lit  Aime  Massue  que  las 
dites  obligations  out  ete  payees  ainsi  que  lea 
interels  sur  ioelles,  mais  qu'  il  est  faux  que  le 
Defendeur  se  soit  jamais  fait  payer  en  6a  qualite 
de  procureur  du  dit  Aime  Massue  auoune  somme 
de  deniers  excedant  l'int6r«t  a  raison  de  6  per 
cent,  par  an  sur  le  montant  des  dites  obliga- 
tions." 

This  plea  is  bad  npon  the  face  of  it  Firstly, 
it  amounts  to  no  more  than  the  general  issue, 
but  besides  it  only  states  what  the  Respondents 
have  stated  in  their  declaration.  Both  the 
plaintiff  and  the  defendant  consent  in  stating 
u  qu'il  est  faux  que  le  Defendeur  se  soit  jamais  fait 
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payer  en  sa  quality  de  prooureur  da  dit  Aime 
Massue  aucune  somme  ue  deniers  excedant  i'in- 
teret  a  raison  de  6  par  cent,  par  an  sur  le  montant 
des   dites   obligations.1'     The   allegation  was 
that  the  Appellant  falsely  pretending  to  be  the 
attorney,  received  from  them,  not  for  Aim6 
Massue,  but  for  himself  the  Appellant,  a  sum  of 
money  that  was  not  due  to  him.    That  Appel- 
lant has  not  admitted  the  receipt  of  any  money 
at  all  for  himself,  and  has  therefore  not  justified 
the  taking.     Examined  upon  oath,  the  Appel- 
lant has  admitted  that  the  sum  of  £96  over  and 
above  the  legal  interest  then  due  and  exigible 
on  the  amount  referred  to  in  the  said  declaration 
was  received  by  him.    The  Appellant  has  said 
upon  his  oath :  "  Et  en  sus  des  interets  cidessns, 
je  recus  des  demandeurs  en  l'annee  1857,  une 
somrae  de  £43.  et  en  I'annfce  1858  une  somme 
de  £24,  lesquelles  dites  deux  sommes  me  furenc 
ainsi  payees  par  les  demandeurs  a  moi  person- 
ellement,  en  consideration  des  nouveaux  d61ais 
que  j 'accord  ais  aux  demandeurs  pour  le  oaie- 
ment  des  dites  obligations,  et  aussi  de  m'inaem- 
niser  de  mon  trouble,  frais  de  voyage  et  depens." 
He  has  attempted  an  excuse  by  an  "  arrange- 
ment aveo  les  demandeurs,  ay  ant  ete  entendu 
entre  ces  derniers  et  moi  que  si  je  pouvais  ren- 
oontrer  soit  par  billet  on  autrement  les  engage- 
ments que  j'avais  contractus,  ils  les,  demandeurs, 
me  paieraient  cette  somme  pour  m'indemniser 
du  percentage  que  j'avais  moi-mdme  a  payer.'* 
But  this  attempt  not  being  alleged  it  is  not  to 
be  noticed,  and  therefore  it  is  not  proved.    The 
Respondents  properly  speaking  ought  to  have 
objected  to  the  statements  made  by  the  Appel- 
lant, and  there  would  have  been  nothing  at  all 
put  upon  the  reoord ;  but  although  it  has  been 
taken  in  the  deposition  it  must  be  rejected.   To 
render  a  judgment  in  favour  of  the  Appellant, 
it  must  be  assigned  as  a  reason  that  the  arrange- 
ment has  been  proved.   But  there  is  no  allega- 
tion to  admit  such  proof;  hence  there  being  no 
allegation,  and  no  proof  of  what  ought  to  have 
been  justified,  the  declaration  is  fully  proved. 
The  judgment  contains  a  correct  statement  of 
the  tacts.    It  is  as  follows :  The  Court  having 
heard  the  parties  by  their  counsel  upon  the 
merits  of  this  cause,  examined  the  proceedings 
and  proof   of  reoord,  and  having  deliberated 
thereon,  considering  that   the  said    plaintiffs 
have  proved    and    established  that  the  said 
defendant  did  exact  and  receive  from  the  Baid 
plaintiffs,  while  acting  for  and  on  behalf  of  the 
said  Aime   Massue,    the  father  of    the  said 
defendant,  in  transacting  the  business  of  his 
said  fatLer  in  relation  to  the  obligations  referred 
to  in  the  declaration,  the  sum  of  £96  over  «nd 
above  the  legal  interest  then  due  and  exigible 
on  the  amount  referred  to  in  the  said  declara- 
tion, and  for  which  the  said  plaintiffs  received 
no  value  whatever,  or  any  consideration  given ; 
and  considering  that  the  said  defendant  applied 
the  said  sum  of  £96  to  his  own  use,  and  which 
is  admitted  by  the  said  defendant  in  his  deposi- 
tion as  witness  in  this  cause,  the  Court  doth 
condemn  the   said  defendant  to  pay  to  the 
said  plaintiffs  the  sum  of  £96,  with  interest 
from  the  12th  of  August,  1862.    It  might  have 
been  added  as  a  considirant  that  the  defendant 


having  denied  the  fact  of  payment,  and  not 
having  pleaded  in  avoidance,  no  evidence  ad- 
duced by  him  was  admissible  as   not  being 
alleged,  and  that  having  admitted  the  fact,  he 
became  liable  to  repetition  by  eondieUo  indebiti. 
The  Appellant  swears :  "  J'ai  percu  des  deman- 
deurs en  sus  des  interftts  payes  a  mon  pere,  nne 
somme  totale  de  £96.  Pour  oe  qui  m'a  ete  paye 
personellement,  o'est-a-dire  pour  la  dite  somme 
de  £96,  je  n'ai  pas  donne  de  recu  aux  demand- 
eurs."   This  case  is  precisely  such  as  is  stated 
in  the  Dictionnaire  du  Digest©  of  Thevenot- 
Dessaulles,  Vol.  1,  p.  103,  No.  427,  Condition  de 
la  chose  non  due.  "  Celui  qui  preiend  avoir  pay 6 
indument  doit  prouver  qn'il  ne  devait  pas."  Leg. 
25  ff.    De  probatiouibus  et  praesumptionibus. 
"  Car  la  presomption  est  oontre.    Ibidem,  "  lore 
du  moins  que  le  defendeur  oonvient  avoir  recu. 
Mais  si,  au  contraire,  le  defendeur  avait  com- 
mence par  denier  qu'il  eut  recu,  et  que  le  demand  - 
enr  eut  prouve  le  fait  du  paiment,  alors  se  serait 
au  dfcfendeur  a  prouver  que  ce  qui  ltd  a  et6  paye, 
lui  et6  reellement  du.    "  Peretenim  absnrdum 
est,  eum  qui,  ab  initio  negavit  pecuniam  suscep- 
pitise,  postquam  fuerit  convictus  earn  accepisse, 
probationem  non  debiti  ab  adveraario  exigere.'" 
As  to  the  fact  that  there  has  been  no  excessive 
interest  over  6  per  cent.  I  hold  that  it  does  not 
touch  the  case  at  all,  and  that  it  has  no  applica- 
tion to  the  case  of  Nye  &  Malo.    I  am  therefore 
of  opinion  to  confirm  the  judgment,  and  must 
therefore  dissent. 

Drummond,   J.,  also   dissented,  concurring 
with  Mr.  Justice  Ay  1  win 

Mondelkt,  J.,  was  ot  opinion  that  the  judg- 
ment should  be  reversed. 

Meredith,  J.— Thought  it  was  only  neces- 
sary to  look  at  the  declaration  to  see  that 
the  question  of  usury  was  the  only  question 
intended  to  be  raised,  and  in  point  of  fact  it 
was  the  onlv  question  discussed  before  the 
Court  at  the  argument.  It  was  the  point  raised 
by  the  pleadings.  In  the  plea,  the  defendant 
admitted  having  received  the  capital  of  the  two 
obligations  and  legal  interest,  but  denied  that 
he  had  received  anything  more  than  legal 
interest.  The  parties  themselves  understood 
the  case  in  this  way,  as  was  evident  from  their 
own  statements.  Defendant  said  he  charged 
the  extra  amount  as  his  commission.  It  was 
unnecessary  for  him  to  speak  of  usury,  because 
plaintiff  had  made  that  the  basis  of  his  action. 
VThere  the  plaintiff  alleges  a  fact,  the  defendant 
is  not  bound  to  repeat  it.  Having  made  it  ap- 
parent beyond  the  possibility  of  a  doubt  that 
usury  was  the  basis  of  the  action,  the  real  ques- 
tion was,  whether  this  interest  having  been  ex- 
acted under  a  contract  passed  after  the  16th  Vic, 
Cap.  80,  it  could  be  recovered  back.  His  honor 
reviewed  the  legislation  on  the  subject.  The 
usury  laws  having  been  abolished,  the  amount 
was  not  recoverable.  The*  judgment  must  bo 
reversed. 

Duval,  C.  J.,  said  the  only  witness  plaintiff 
had  was  the  agent,  and  he  denied  the  fact  that 
more  than  6  per  cent  was  charged.  He  said 
he  devoted  considerable  time  to  the  business, 
and  the  extra  amount  paid  was  to  remunerate 
him  for  his  trouble.    It  could  not  be  interest 
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because  the  money  did  not  belong  to  the  agent, 
bat  to  his  father.  The  plaintiff,  therefore,  found 
himself  not  only  without  evidence,  bat  with 
evidence  that  disproved  the  allegations  in  his 
declaration.  If  this  young  man  charged  five 
per  cent,  commission  instead  of  two  or  three, 
tbe  Court  had  nothing  to  do  with  that.  Persons 
exacted  more  for  their  time  or  the  use  of  their 
money  according  to  the  demand.  The  judgment 
mnst  be  reversed,  and  tbe  action  dismissed. 

Dorion  A  Dorion  for  -Appellant;  C.  Archam- 
bault  for  Respondent 

June  7, 1865. 

Lkgendre  et  al.  (defendants  below),  Appel- 
lants ;  and  Fatttkux  (plaintiff),  Respondent.— 
This  was  an  action  brought  to  recover  the  sum 
of  $866,  amount  of  a  promissory  note.  The 
defendants  pleaded  that  some  hours  before  the 
institution  of  the  action,  the  plaintiff  offered  to 
take  $200  in  cash,  and  notes  for  tbe  balance ; 
that  defendant  offered  this  amount,  but  that 
then  plaintiff  wished  to  charge  interest  at  the 
rate  of  twenty  per  cent,  on  the  notes  accepted. 
Defendant  refused  to  pay  any  interest  at  all, 
bnt  after  plaintiff  had  instituted  his  action  he 
offered  interest  at  the  rate  of  six  per  cent.  This 
offer  was  rejected,  and  judgment  having  been 
rendered  in  plaintiff's  favor  in  the  Court  below, 
tbe  defendants  appealed. 

Meredith,  J.,  dissenting,  thought  the  judg- 
ment should  be  confirmed.  Though  nothing 
appeared  to  have  been  said  about  interest,  yet  it 
must  be  presumed  that  the  plaintiff  intended  to 
charge  six  per  cent.  It  con  Id  not  be  presumed 
that  a  trader,  dealing  with  a  view  to  profit,  in- 
tended to  give  up  the  interest  which  the  law 
allowed  him.  If  there  had  been  a  tender  of  six 
per  cent,  in  time,  it  would  have  been  all  right, 
bat  the  tender  was  not  made  till  costs  had  been 
incurred. 

Mokdblbt,  J.,  also  dissented. 

Duval,  C.  J.,  thought  it  was  quite  clear  that 
the  understanding  was  there  should  be  no  inter- 
est charged.  He  thought  the  plaintiff's  conduct 
in  charging  interest  was  a  violation  of  that 
understanding. 

Dbuhmoed,  J.,  concurred  in  the  opinion  that 
tbe  convention  between  the  parties,  as  proved, 
contained  not  a  word  about  interest. 

Judgment  reversed,  Meredith,  J.,  and  Monde- 
let,  J ,  dissenting. 

D.  D.  Bondy  for  Appellant ;  R.  <fc  G.  Laflamme 
for  Respondent. 

Gregory  (defendant  below),  Appellant;  and 
I  belaud  (piaintiff  below),  Respondent ;  and  the 
same  party,  Appellant,  and  the  Boston  A  Sand- 
wich Glass  Company,  Respondent  Duval, 
G.  J.— The  first  of  these  oases  turned  upon  the 
sufficiency  of  the  affidavit  for  capias,  and  the 
second  as  to  whether  the  debt  was  contracted  in 
a  foreign  country.  As  to  the  sufficiency  of  the 
affidavit,  the  words  wanting  in  one  part  were 
supplied  in  another,  where  the  same  allegation 
was  repeated.  As  to  the  place  where  the  con- 
tract was  entered  into,  the  Court  was  of  opinion 
that  it  was  in  Montreal.  As  to  the  grounds 
which  the  plaintiff  had  for  making  the  affidavit, 


there  could  be  no  doubt  that  the  facts  fully  jus- 
tified him  in  doing  so.  The  defendant  had  pre- 
viously run  away  from  the  Province.  Not  only 
was  he  insolvent,  and  without  means  of  paying 
his  debts,  but  he  carried  off'  $400  belonging  to 
his  partner  in  Montreal,  which  sum  be  applied 
to  the  purchase  of  a  grocery  business  in  New 
York. 

Dbummovd,  J.,  had  been  inclined  to  dissent 
on  the  ground  of  insufficiency  of  the  affidavit, 
and  probably  would  have  done  so,  had  it  not 
been  so  clear  a  case  of  fraud  on  the  part  of 
Appellant. 

Judgment  confirmed  in  both  cases  unani- 
mous] v. 

Leblano  A  Cassidy  for  Appellant.  J.  L. 
Morris  for  Respondent. 

Monbtte  (defendant  below),  Appellant ;  and 
Phahbuf  (plaintiff  below),  Respondent— This 
was  an  appeal  from  a  judgment  condemning 
defendant  to  pay  $237,  due  on  a  note.  The 
defendant  contended  that  the  note  had  been 
altered  in  two  places— dew*  cents  having  been 
substituted  for  cent,  and  the  words  d  douze  par 
cent,  having  been  added. 

Meredith,  J.,  dissented  in  part.  He  awed 
with  the  majority  of  the  Court  in  thinking  ihat 
the  words  d  douze  par  cent,  had  been  added. 

Druhmokd,  J.,  said  it  was  quite  evident  the 
words  &  douze  par  cent,  had  been  added  after 
the  words  avec  inUrit,  and  he  considered  that 
there  was  positive  proof  that  the  words  had  been 
added  after  the  note  was  made.  The  pretext  of 
the  plaintiff  that  he  did  not  do  business  on  a 
Sunday  was  absurd,  it  being  the  custom  in  the 
country  parishes  after  mass  to  settle  accounts, 
Ac.,  and  his  scruples  of  conscience  did  not 
prevent  him  from  altering  the  note. 

Judgment  reversed,  Meredith,  J.,  and  Monde- 
let,  J.,  dissenting. 

Dorion  A  Dorion  f»r  Appellant;  Doutre  A 
Doutre  for  Respondent. 

Hanowbr  (plaintiff  below),  Appellant ;  and 
Wilkib  (defendant  below),  Respondent. 

Held,— That  there  is  nothing  incompatible  between 
the  allegation  of  a  verbal  lease  and  a  oount  for  use  and 
occupation 

This  was  an  action  for  rent  under  a  verbal 
lease,  with  a  count  added  for  use  and  occupa- 
tion. The  action  was  dismissed  in  the  Court 
below,  on  the  ground  that  the  plaintiff  had  not 
proved  the  verbal  lease,  and  that  the  count  for 
use  and  occupation  could  not  avail  him. 

Mobdelbt,  J.,  dissenting,  was  of  opinion  that 
judgment  should  be  confirmed. 

Drummond,  J.,  thought  the  form  of  action  for 
use  and  occupation  one  of  the  most  useful  we 
had,  and  he  accepted  it  accordingly.  There  was 
nothing  incompatible  between  the  allegation  of 
a  verbal  lease  and  the  oount  for  use  and  occupa- 
tion.   The  latter  ought  to  follow  the  former. 

Judgment  reversed,  Mondelet,  J  ,  dissenting, 
and  judgment  given  in  favor  of  plaintiff  for  $70, 
balance  of  rent. 

James  Armstrong  for  Appellant ;  Johnson  A 
Piohe  for  Respondent. 

QuBEir  vs.  Ellicb.— Peremptory  exception 
rejected. 
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COUBT  OF  REVIEW, 

Jane  22nd,  1865. 

Present ;— Badgley,  Bbrthelot  and  Mokk, 
JJ. 

Attorney-General,  pro  Regind,  and  the  Grand 
Trunk  Railroad  Company. 

Held,— That  the  Court  hna  a  discretionary  power  to 
give  preoedence  to  any  particular  case,  notwithstanding 
27-28  Victoria,  Chapter  39, Section  29  says:  "the  case 
shall  be  heard  in  its  order  on  the  first  day  in  term  on 
which  it  oan  be  heard." 

H.  Stuart,  Q.C.,  for  Attorney-General;  T.  W. 
Ritchie  for  Grand  Trunk. 

[The  same  decision  was  given  on  the, same 
day  in  Cairns  vs.  Hall.] 


THE  COLENSO  APPEAL  CASE. 


The  following  is  a  letter  of  the  Chancellor  of 
the  Diocese  as  to  the  effect  of  the  judgment  of 
the  Privy  Council  in  the  Colen30  case  on  the 
Metropolitan's  powers. — 

Montreal,  6th  June,  1865. 

My  Lofd,— My  attention  having  been  drawn 
to  a  letter,  purporting  to  emanate  from  "A 
Canadian  Churchman,"  which  is  published  in 
the  last  number  of  the  Echo  and  Protestant 
Episcopal  Recorder,  copied  from  the  London 
Record,  I  take  the  liberty  to  offer  the  following 
remarks  in  answer  thereto: 

As  a  matter  of  fact,  it  is  not  true  that  the  late 
judgment  of  the  Privy  Council,  in  the  case  of  the 
bishops  of  Capetown  and  Natal,  either  deprived 
you  of  the  title  and  office  of  Metropolitan  or  de- 
clared your  appointment  as  Bishop  of  Montreal 
illegal  and  invalid,  nor  is  there  anything  in  the 
remarks  of  the  Judicial  Committee  who  pronoun- 
ced that  judgment  to  justify  such  a  statement 

The  opinion  expressed  by  their  Lordships  on 
the  occasion  in  question  was — that  although 
her  Majesty,  "  as  legal  head  of  the  Church,  has  a 
*'  right  to  command  the  consecration  of  a  bishop, 
«'  yet  that  the  Crown  has  no  power  to  assign  him 
"  any  diocese;"  and  that  "no  metropolitan  or 
"  bishop,  in  any  colony  having  legislative  insti- 
"  tutions,  can,  by  virtue  of  the  Crown's  Letters 
"  Patent  alone,  exercise  any  coercive  jurisdic- 
"  tion,  unless  such  action  on  the  part  of  the 
"  Crown  be  confirmed  by  a  colonial  statute." 

With  this  statement  of  the  law,  as  enunciated 
by  the  Judicial  Committee  of  the  Privy  Council 
on  the  occasion  under  review,  it  will  not  be 
inconvenient  to  indicate  the  precise  facts  con- 
nected with  your  Lordship's  appointment  as 
Bishop  of  Montreal,  and  the  action  of  our 
Provincial  Legislature  in  connection  therewith. 

On  the  14th  of  July,  1650  (being  in  the  14th 


year  of  her  Majesty's  reign),  by  Royal  Letters 
Patent,  under  the  Great  Seal  of  the  United 
Kingdom,  the  then  Diocese  of  Quebec  was 
declared  to  be  divided  into  two  diocese*, 
whereof  the  Diocese  of  Montreal  (according  to 
certain  limits  therein  defined,)  was  declared  to 
be  one,  and  your  Lordship  was  named  and 
appointed  to  be  bishop  of  such  diocese,  and  the 
Lord  Archbishop  of  Canterbury  wac  commanded 
to  ordain  and  consecrate  yon  accordingly. 

The  ordination  and  consecration  having  been 
duly  solemnized,  your  Lordship  was  duly  in- 
ducted and  instituted  as  Bishop  of  the  Diocese 
of  Montreal  in  the  month  of  September,  1850. 

In  the  following  year  the  Provincial  Legisla- 
ture, by  the  Act  14th  and  15th  "Victoria,  Chapter 
171,  in  which  the  Letters  Patent  of  the  14th  of 
July,  1850,  are  expressly  referred  to,  enacted 
that  there  should  be  a  separate  Church  Society 
for  the  Diocese  of  Montreal,  as  constituted  by 
these  Letters  Patent,  and  that  such  Society 
should  be  composed  of  "  the  Lord  Bishop  of  the 
Diocese  of  Montreal "  (namely,  your  Lordship,) 
and  the  several  other  persons  indicated  in  the 
act;  and  that  the  said  Bishop  of  Montreal  and 
his  successors  should  be  ''  a  corporation  sole,** 
and  "  be  deemed  to  have  been  so  from  the  time 
when  the  Letters  Patent  aforesaid  took  effect." 
And  in  the  act  (Chapter  176)  of  the  same  period, 
the  Letters  Patent,  and  the  division  of  dioceaea 
thereby  created,  are  again  expressly  alluded  to, 
and  the  status  of  the  then  Bishop  of  Montreal 
fully  recognized,— and  in  other  subsequent  acts 
of  our  Legislature  tie  legal  existence  of  the  Dio- 
cese of  Montreal  and  of  the  Bishop  of  Montreal 
is  clearly  admitted. 

Whatever  doubt,  then,  may  exist  in  the  mind 
of  any  captious  person  as  to  the  strictly  legal 
right  of  the  Crown  in  the  first  instance  to  erect 
the  Diocese  of  Montreal,  and  to  appoint  your 
Lordship  to  be  its  bishop,  there  can  be  no  room 
for  doubt  as  to  the  action  of  the  Crown  in  this 
respect  having  been  confirmed  by  the  Canadian 
Legislature  in  the  most  ample  form  that  could 
be  desired. 

In  the  judgment  under  consideration  it  is  also 
conceded  that  "  pastoral  or  spiritual  authority  *  * 
is  "  incidental  to  the  office  of  bishop,"  and  that 
the  Crown  may  also  legally  appoint  a  metropoli- 
tan, with  right  of  pre-eminence  and  precedence, 
although  anything  like  power  of  coercive  juris- 
diction is  denied  to  him  in  a  colony  such  as  this*. 
Being  thus  appointed,  your  Lordship,  in  ordain, 
ing  and  consecrating  the  bishops  of  Ontario  and 
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Quebec,  under  the  special  delegation  to  that  end 
from  her  Majesty,  cannot  therefore  he  held  by 
resson  of  anything  contained  in  the  judgment  in 
question,  to  have  transgressed  tbe  authority 
idmiUedly  vested  in  yon  in  your  pastoral  or 
spiritual  office  of  Bishop  and  Metropolitan. 

Before  bringing  these  remarks  to  a  close,  it 
may  not  be  improper  to  remind  yonr  Lordbhip 
that  ic  a  letter  addressed  to  yon  by  Sir  Robert 
P  lillimore,  Doctor  of  Civil  Law,  and  the  Queen's 
Advocate  (whose  opinion  ought  to  be  pre- 
eminent in  snch  matter*),  after  the  rendering  of 
the  Cotanso  judgment,  and  which  I  had  the  pri- 
vilege of  perusing,  that  distinguished  juriscon- 
sult unhesitatingly  endorsed  the  opinions  of  Mr. 
Cameron  and  my  self,  on  the  validity  of  Provincial 
Sjnod  proceedings, — and  further  stated  that,  in 
his  opinion,  the  Canadian  bishoprics  stood  wholly 
maifected  by  the  judgment  which  "  A  Canadian 
Churchman  "  has  erroneously  thought  to  have 
produced  the  sadly  chaotic  results  he  so  tri- 
umphantly proclaims. 

I  have  the  honor  to  be, 
My  Lord, 
Your  most  obed't  servant, 
Stbachah  Bethune,  Q.C. 


OBITUARY. 


The  Hon.  J.  S.  McCord,  one  of  the  Justices  of 
the  Superior  Court  for  Lower  Canada,  died  at 
Montreal  early  on  the  morning  of  June  28th, 
1*5.  The  Montreal  Gazette  gives  the  following 
-otiee  of  his  life:— 

Ha  was  born  near  Dublin  on  the  18th  day  of 
Jane,  1801.  His  father  came  here  in  18C6  on 
Vasiness,  and  settled  in  this  country.  Judge 
McCord  was  sent  to  school  to  the  Rev.  Dr.  Wil- 
kie.  ax  Quebec,  where  he  was  a  schoolfellow  of 
the  Hon.  Edward  Black  and  the  late  A.  C.  Bu- 
chanan, Q  C.f  two  of  the  most  eminent  of  Lower 
Canadian  lawyers.  He  afterwards  was  for  some 
time  a  student  at  the  Seminary  of  St.  Sulpice 
a  this  city,  where  he  gained  a  perfect  mastery 
<d  French.  He  studied  law  in  the  office  first  of 
the  late  Chief  Justice  Roiland,  and  subsequently 
3  that  of  the  late  Mr.  Justice  Gale,  and  was 
cjEcd  to  the  Bar  in  1822  or  '23.  He  continued 
t"  practice  his  profession  until  the  outbreak  of 
^rebellion  in  1837,  when  he  entered  the  volun- 
teer service,  raising  a  cavalry  corps  and  becom- 
i£f  commandant  of  a  brigade  of  cavalry,  and  for 
*  tig*  aba  of  the  wnole  militia  force  in  Montreal, 


On  the  reorganization  of  the  Courts  by  the  Spe- 
cial Council,  he  became  a  District  Judge  and 
Judge  of  the  Court  of  Requests,  and  subse- 
quently Judge  of  the  Circuit  Court.  Later,  on 
the  reorganization  of  the  Judiciary  in  1857,  he 
became  a  Judge  of  the  Superior  Court.  He  has 
thus  been  on  the  Bench  for  23  or  24  years,  and 
in  that  time  has  done  judicial  duty  in  every  por- 
tion of  the  ol<J  District  of  Montreal,  embracing 
about  half  the  population  of  Lower  Canada. 
Although  not  standing  foremost  among  the  jur- 
ists who  have  won  celebrity  among  the  members 
of  our  Bench  and  Bar,  he  has  yet  proved  an 
eminently  useful  and  pain  taking  jadge,  whose 
decisions  have  uniformly  stood  the  test  of  appeal 
more  successfully  than  those  of  most  other  men 
upon  the  Bench.  Few  or  none  of  them  have 
indeed  been  altogether  set  aside.  He  was  not 
cor  tent  to  be  a  jurist  simply,  or  devote  himself 
exclusively  to  that  jealous  mistress,  the  Law. 
Besides  his  soldiering  fur  several  years,  he  was 
for  years  a  zealous  student  of  natural  history, 
and  one  of  the  founders  of  the  Montreal  Natural 
History  Society.  He  was  an  ardent  lover  of 
horticulture  too,  and  alike  in  the  choice  of  a  site 
for  his  residence  at  Temple  Grove,  and  in  the 
laying  out  and  culture  of  his  grounds,  showed 
his  love  for  the  beautiful  in  Nature  and  the  art 
which,  by  culture,  so  enhances  her  beauties. 
He  was  also  a  promoter  of  some  of  our  best 
charities,  and  was  for  years  a  director  of  the 
Montreal  General  Hospital.  He  was  an  ardent 
Free  Mason,  several  times  Master  of  St.  Paul's 
Lodge,  and  attained  all  or  nearly  all  the  digni- 
ties a  tamable  in  Canada  under  the  Grand  Lodge 
of  England.  But  the  work  into  which  he  threw 
most  of  his  heart  and  soul  during  his  later 
years— next  after  his  judicial  duties,  if  not 
equally  even  with  them— was  the  promotion  of 
the  interests  of  the  religious  community  to 
which  he  belonged.  A  zealous,  true-hearted 
member  of  the  English  Church,  he  was  also  a 
warm  friend  and  admirer  ot  the  present  Bishop 
of  this  diocese,  and  an  ardent  fellow-laborer 
with  him  in  everything  which  could  promote 
the  interests  or  welfare  of  the  Church.  He  was 
successively  Yice-Chancellor  and  Chancellor  of 
the  University  of  Bishop's  College,  Lennoxville, 
which  office  be  held  at  the  time  of  his  death. 
He  was  the  active  promoter  of  the  establishment 
there  of  the  Grammar  School,  now  such  an  emi- 
nently successful  feature  of  the  institution.  In 
the  Church  Society  he  took  a  most  active  part 
with  the  late  Mr.  Yoffatt  and  others  in  the 
work,  more  especially  of  the  Central  Board  ane 
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Lay  Committee,  of  which  he  was  for  several 
years  Chairman.    He  was  also  one  who  labored 
most  zealously  in  patting  the  funds  for  widows 
and  orphans  of  deceased  clergymen  on  a  satis- 
factory basis,  and  to  promote  the  formation  of  a 
snstentation  fund  for  the  partial  endowment  of 
the  clergy  of  the  diocese.    He  performed  a  great 
deal  of  patient  drudgery  in  making  up  a  sche- 
dule or  cadastre  of  the  properties  belonging  to 
the  several  parishes  and  missions  in  the  diocese 
in  order  to  show  where  and  what  more  was 
needed  to  be  done,  and  investigated  the  titles, 
and  set  those  which  were  imperfect  right.    He 
was  a  leading  member  oi  both  the  Diocesan  and 
Provincial   Synods,  where  he   will  be   much 
missed.    The  last  public  business  he  transacted 
was  to  rise  off  his  sick  bed,  against  the  remon- 
strances of  his  family,  to  appear  in  his  place  in 
the  Diocesan  Synod  to  see  some  business  carried 
through  which  he  deemed  of  importance.   When 
remonstrated  with  about  his  imprudence,  he  re- 
plied :  "  What  matter  ?    It  is  duty ;  and  sooner 
or  later  I  must  die  in  harness.'1    His  last  judi- 
cial business  was  undertaken  in  the  same  self- 
sacrificing  spirit.     Owing  to  the  illness   and 
overtasking  of  several  of  the  judges,  the  Beau- 
harnois  Circuit  had  been  on  several  occasions 
neglected,  and  the  matter  was  brought  up  in 
Parliament  by  the  representatives  of  that  dis- 
trict.   When  urged  by  the  Attorney -General  to 
take  the  duty  there  for  one  term,  and  the  diffi- 
culties of  the  Government  pointed  out  to  him, — 
the  blame,  in  fact,  cast  upon  them  by  Parlia- 
ment for  neglect,— he  replied  :  "I  will  go  if  it 
kills  me."    He  held  the  last  term  there,  and 
returned  home  ill.    It  will  be  thus  seen  how 
continuous   and   multifarious    have   been   his 
labors  for  the  public — in  how  many  places  his 
presence  and  counsel  and  assistance  will   be 
missed.    But  not  alone  in  the  public  places  he 
was  wont  to  labor  in  will  he  be  missed.    Gifted 
with  refined  tastes,  fond  of  pictures,  statuary 
aud  books,  as  well  as  flowers,  of  a  most  happy 
and  genial  disposition,  affable  and  courteous  in 
his  manners,  he  made  himself  beloved  in  private 
and  social  life,  and  leaves  behind  him  almost 
numberless  friends  in  different  parts  of  the  coun- 
try, who  will  read  of  his  departure  hence  with 
heartfelt  and  unqualified  regret    He  was  mar- 
ried in  1832  to  Miss  Ross  (daughter  of  the  late 
David  Boas,  Q.C.),  who  survives  him,  and  by 
whom  he  leaves  a  family  of  three  sons  and  two 
daughters.    The  funeral  ceremonies  took  place 
on  the  1st  of  July. 


CALLS    TO    THE    BAR— DISTRICT   OP 
MONTKEAL-SIffCE  JAN.  1,  1865. 

2nd  January,  1865.— NapoMon  Legendre, 
Adolphe  Kadeau,  Magloire  Desjardins,  Charles 
Auguste  La  Rue. 

6th  February,  1865.— Trigque  Letendrc,  Louis 
Renaud. 

3rd  April,  1865.— Honore  Mercier,  Joseph  A 
McLaughlin. 

1st  May,  1865.— F.  X.  Desplaincs. 

5th  June,  1865.— J.  A.  Simard,  H.  A.  Tur- 
geon,  Louis  H.  Collard,  W.  R.  Kenney,  F.  E. 
Oilman,  J.  C.  Gagnon,  J.  Napoleon  Mongeau, 
Pierre  P.  Daunais. 

L.  W.  Sicotte,  Secretary. 


Appointments,  Changes,  <tc— T.  K.  Ram- 
say; Esq.,  Q  C,  to  be  Crown  Prosecutor  for  the 
District  of  Montreal,  in  the  room  of  F.  Gr.  John- 
son, Esq.,  promoted  to  the  Bench.  F.  G.  John- 
son, Esq.,  to  be  Assistant  Judge  of  the  Superior 
Court  Mr.  Justice  Smith,  of  the  Superior 
Court,  has  obtained  eight  months1  leave  of 
absence,  dating  from  1st  July,  1865. 


Singular  Charge.— The  Times'  Paris  corres- 
pondent, May  13th,  cites  a  passage  from  the 
charge  of  Judge  Metzinger,  at  a  recent  trial,  be- 
fore the  Assize  Court  of  Paris,  of  a  man  who 
attempted  to  murder  a  married  woman  with 
whom  he  had  had  a  liaison :  "  What  is  this  man 
who  is  exposed  to  (face  it  (the  guillotine)  1 
Ton  have  witnessed  his  attitude  during  the 
trial  T  You  wished  to  draw  something  from 
him  T  I  have  sounded  him  in  every  sense,  but 
there  was  no  response.  I  have  found  in  him 
only  weakness,  cowardice  and  fear,— and  this 
desolating  spectacle  has  doubtless  inspired  you. 
as  it  has  me,  with  disgust  and  contempt." 
"These  words,"  adds  the  Gazette  des  Tribu- 
naux,  the  special  organ  of  the  law  courts, 
"  exorcised  great  influence  on  the  decision  of  the 
jury,  who,  after  a  quarter  of  an  hour's  delibera- 
tion, brought  in  a  verdict  of  gailty.*' 


CnANGB  of  Surname.— Since  tne  celebrarod 
Jones-Herbert  case,  the  change  of  surname  l>y 
mere  publication  of  an  intention  to  do  bo,  fee  ins 
oommon.  Can  any  of  your  readers  inform  me 
whether  this  act  does  or  does  not  legally  change 
the  name  of  children  living  at  the  time  when 
their  father  indulged  his  innocent  fancy  by  giv- 
ing himself  a  new  name  ?  It  strikes  me  they 
retain  the  one  to  which  they  were  born. — 
Cambrian.— Notes  and  Queries. 
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THE  BAR  OP  LOWER  CANADA  AND 
THE  BAR  OF  ENGLAND. 

In  patting  together  a  few  rather  des- 
ultory notes  respecting  the  bar  of  Lower 
Canada,  "with  some  comparisons  between 
it  and  the  bar  of  England,  I  do  not  pro- 
feet  to  do  more  than  touch  lightly  upon 
topics*  to  develop  which  would  compel 
me  to  exoeed  the  bounds  of  a  brief  paper. 
I  propose  to  advert  in  the  first  place  to 
the  numerical  strength  of  the  profession, 
its  emoluments  and  the  difficulty  of  suo- 
eess.  I  shall  make  a  few  observations 
upon  the  judicial  system,  and  lastly  on 
the  relations  of  the  bar  with  the  bench 
sad  the  public. 

We  have  no  statistics  of  the  number 
of  advocates  in  Lower  Canada  in  the 
present  year,  bat  it  probably  falls  little 
short  of  600.  According  to  the  census 
ef  185 1,  the  number  of  advocates  was  re- 
turned at  273,  86  of  whom  were  in  Mon- 
treal and  80  in  Quebec.  The  notaries 
in  the  same  year  numbered  538,  of  whom 
35  were  in  Montreal  and  50  in  Quebec. 
The  number  cf  legal  persons,  exclusive 
of  notaries,  in  Upper  Canada,  is  consid- 
erably greater.  In  1851,  the  number  of 
barristers  and  attorneys  was  set  down  at 
302,  83  of  whom  were  in  Toronto,  31  in 
Kingston,  22  in  Hamilton,  10  in  Ottawa 
and  7  in  London.  According  to  the 
census  of  1861,  the  number  of  advocates 
had  increased  to  489,  of  whom  163  were 
resident  in  Montreal,  125  in  Quebec,  21 
in  Three  Rivers,  and  9  in  Sherbrooke. 
The  notaries  in  1861  numbered  571,  of 
whom  73  were  in  Montreal  and  59  in 
Quebec  The  business  of  serving  writs, 
levying  executions,  &c,  was  performed 
by  393  bailiffs.  In  Upper  Canada,  the 
Bomber  of  barristers,  attorneys,  &c,  had 
increased  in  1861  to  632,  there  being  169 
k  Toronto,  20  in  Ottawa,  12  in  London, 
27  in  Kingston,  and  44  in  Hamilton. 

In  England,  the  profession  in  1855 
wnUined  4,035  members,  (barristers.) 
Is  1810,  the  number  was  only  880  ;  in 
1821,  820;  in  1830,  1,129  ;  in  1840  it 
hd  increased  to  1,535,  and  in  1850  to 
3,268.   To  these  must  be  added  13,2 £6 


solicitors,  attorneys  and  writers  to  the  sig- 
yet.  They  are  assisted  by  1,436  officers 
of  courts  of  justice,  16,626  law  clerks,  of 
whom  9,270  are  under  25  years  of  age, 
and  1,087  law  stationers.  The  superior 
or  local  judges  number  85.  Of  the  4,035 
barristers,  5C0  are  occupying  public  em- 
ployments that  debar  them  from  practice; 
about  300  are  resident  in  Ireland  and 
the  colonies,  leaving  about  3,235  as  the 
number  to  whom  the  profession  is  open. 
*  If  we  set  down  the  number  of  legal 
persons,  including  judges*  advocates  and 
attorneys,  and  notaries,  in  all  Canada  at 
2,000  in  the  present  year,  we  have  almost 
as  great  a  numerical  strength  in  propor- 
tion to  our  population  of  2,800,000,  as 
the  English  lawyers,  numbering  in  1855 
18,422  persons,  to  the  23,000,000  popula- 
tion of  England,  while  the  vastly  greater 
importance  of  the  cases  in  England  causes 
the  scale  of  business  to  preponderate 
against  us. 

1  prooeed  to  say  a  few  words  respect- 
ing the  difficulty  of  attaining  suocess  at 
the  bar,  and  the  emoluments  whioh  await 
success.  There  being  much  less  diffi- 
culty in  obtaining  remunerative  business 
as  an  attorney  or  sotioitor  than  as  a  bar- 
rister in  England,  it  is  not  uncommon  for 
the  lawyer  to  pave  the  way  to  practice 
at  the  bar  by  serving  for  a  year  or  two 
as  an  attorney.  The  difficulty  of  attain- 
ing  even  moderate  practice  is  so  great 
that  it  is  estimated  that  not  more  than 
500  barristers  in  England  live  and  pros- 
per by  the  profession.  The  difficulty 
has  been  expatiated  upon  by  many 
writers.  The  following  is  an  extract 
from  Byerley  Thompson,  (Choice  of  a 
Profession,  p.  121.) 

44  When  turning  to  the  consideration  of 
the  moral  qualities  required  for  the  bar,  it 
is  but  right  earnestly,  even,  solemnly,  to 
charge  my  reader  to  consult  deeply  before 
he  launches  on  the  sea  of  trial  that  the  first 
years  of  the  life  of  a  junior  barrister  present. 
It  has  been  described  as  eating  "  sawdust 
without  butter."  Indeed  no  trial  in  any 
other  profession  can  equal  it.  It  is  made  up 
of  solitude,  want  of  occupation  and  disap- 
pointment. Five  junior  barristers  out  of  ten, 
whom  fortune  has  not  endowed  with  suffi- 
cient income  to  marry,  reside  either  in 
chambers  in  their  inns,  or  are  the  tenants  of 
lodgings,  and  the  habitues  of  clubs.  The 
junior's  life  will  vary  from  term  to  circuit, 
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from  circuit  to  sessions,  and  from  sessions  to 
circuit,  in  one  unsuccessful  round  for  years, 
and  he  ought,  before  he  take  this  course,  to 
answer  well  these  questions :  Can  you  live 
alone  ?  Can  you  keep  away  from  temptation 
in  the  midst  of  forced  idleness,  or  can  you 
create  occupation  for  yourself?  Can  you 
live  for  years  without  the  daily  sol&oe  of 
household  affections?  Can  you  bear  up 
against  trial  and  sorrow  without  aid  or  sym- 
pathy ?  Can  you  sit  patiently  for  years  in 
court  or  chambers,  and  see  younger  men 
passing  you  ?  Can  you  bear  to  sef  inferior 
men  succeed,  when  you,  a  man  of  talent, 
have  never  been  afforded  an  opportunity  ? 
Can  you  go  on  believing,  until  you  are  grey- 
headed, *  that  there  is  a  good  time  coming, 
wait  a  little  longer  ? '  Can  you  do  all  this 
without  becoming  intemperate,  bitter, 
poured*,  or  misanthropical?  If  you  can  do 
nil  this,  you  may  safely  go  to  the  bar,  for 
with  such  qualities  you  might  conquer  an 
empire." 

It  may  be  curious  to  compare  the  fore- 
going with  the  remarks  of  Oliver  Wendell 
Holmes  on  the  prospects  of  the  medical 
studeiit,  in  the  course*  of  an  address 
before  the  Boylston  Medical  Society  of 
Harvard  University  ;— 

"  Some  plain  truths  have  been  recently 
laid  before  the  student  as  to  the  time  during 
which  he  must,  in  most  cases,  be  content  to 
live  on  his  future  expectations.  If  fifteen 
years,  as  it  has  been  said,  are  required  to 
obtain  a  good  city  practice,  of  course,  where 
no  accidental  aid  or  peculiar  good  fortune 
conspires  with  the  requisite  industry  and 
ability,  a  long  and  dreary  blank  separates 
many  of  you  from  the  object  of  your  ambi- 
tion. What  becomes  of  medical  men  dur- 
iag  this  long  period  ?  The  answer  is  not  a 
Hattering  one.  Many  of  them  lose  their  im- 
pulse and  ambition,  shrink  in  all  their  intel- 
lectual dimensions,  become  atrophied  and 
indurated,  so  that  at  the  period  when  they 
have  attained  success,  the  sunshine  comes 
too  late  for  their  development  into  their 
natural  proportions.  Many  are  worn  out 
with  long  waiting,  and  seek  for  some  other 
pursuit  where  their  faculties  may  be  called 
into  active  service.  A  few  only,  like  the 
steady  oak,  add  a  new  and  wider  ring  to 
t'aeir  mental  growth  with  every  year  that 
creeps  torpidly  by  them." 

Both  of  these  pictures  are  possibly 
highly  colored,  and  of  course  are  not  ap- 
plicable to  our  small  cities,  where  the 
avenue  to  practice  is  comparatively  easy, 
though  the  emoluments  awaiting  success 
are  proportionably  small.    In  England, 


on  the  other  hand,  the  wealth   and  the 
grandeur  of  the  honors  that  generally 
attend  success,  are  calculated  to  attract 
and  dazzle.    To  take  one  or  two  in- 
stances. The  emoluments  of  Lord  Eldon, 
during  the  six   years  he  was  attorney- 
general,  varied  from  £10,000  to  £12,000 
per  annum.    The  office  of  attorney-gen- 
eral is  now  understood  to  be"  worth  £12,- 
000  a  year,  independent  of  private  prac- 
tice.   Sir  William  Follett,  after   a  few 
years'  practice,  is  said  to  have  left  <£200,- 
000  behind  him.    During  the  railway  ex- 
citement in  England,  it  is  stated  that  the 
leader  of  the  Parliamentary  bar  received 
2,000  guineas  for  making  a  single  speech. 
Then  there  are   the  legal   appointments 
with  high  salaries  attached ; — the  lord 
chancellor,  the  lords-justices,  master  of 
the  rolls,  three    vice-chancellors,    and 
twelve  masters  in  chancery,  fifteen  com- 
mon law  judges,    ecclesiastical  judges, 
&c.    "  Such  a  glittering  array  (War- 
ren's Law  Studies,)  of  substantial  honors 
and  distinctions,  while  dazzling  the  as- 
piring eye  which    contemplates    them, 
cannot  fail  in  the  case  of  a  thoughtful 
observer,  to  suggest  the  certainty  that 
they   cannot  be  obtained  without    the 
greatest  difficulty.    The  best  and  most 
highly  trained  intellects  in  the  kingdom 
are,  with  their  utmost  energies,    con- 
stantly competing  for  them  ;  and  numer- 
ous as  are  the  prizes,  they  must  ever 
bear  a  small  proportion  to  the  constantly 
increasing  number  of  candidates." 

In  Lower  Canada  the  grandeur  of  the  . 
legal  prizes  is  far  from  dazzling,  and 
theirnumber  is  easily  summed  up.  It  is 
true  that  a  considerable  number  of  ap- 
pointments are  filled  up  by  members  of  the 
bar,  but  the  salaries  attached  are  moder- 
ate. Thus  there  are  two  chief-justices,. 
(Court  of  Queen's  Bench  and  Superior 
Court,)  at  $5000  each ;  four  puisne 
judges  of  the  Court  of  Queen's  Bench  at 
84000,  and  seventeen  puisne*  judges  of  the 
Superior  Court  at  from  84000  per  annum 
downward;  a  judge  of  the  Vice-Admir- 
alty Court;  Prothonotarles,  Sheriffs, 
Clerks  of  the  Crown,  Crown  prosecutors, 
&c.  It  would  be  difficult  and  perhaps 
uninteresting,  to  form  any  accurate  esti- 
mate of  the  incomes  derived  by  Canadian 
advocates  from  their  practice,  but  it  may, 
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I  think,  be  safely  assumed  that  while 
much  larger  incomes  have  been,  and  are, 
occasionally  realized,  yet  $5000  per  an- 
num is  a  high  figure  for  a  first  clas*  advo- 
cate,— a  figure  attained  by  few,  while  the 
much  larger  number  making  half  that  sum 
steadily,  will  be  tolerably  hard  worked* 

But  leaving  this  unedifying  topic,  let 
us  glance  for  a  moment  at  the  judicial 
system  in  England  and  Canada.  The 
bar  of  England  is  almost  entirely  concen- 
trated in  London.  The  fifteen  judges 
who  sit  at  Westminster,  administer  justice 
at  every  assize  town  in  England.  This 
differs  very  materially  from  the  system 
in  France,  where  there  are  local  bars  all 
over  the  country,  and  twenty  or  thirty 
Imperial  Courts,  each  supremo  over  a 
certain  number  of  departments,  subject 
only  to  the  Cour  de  Cassation,  which 
can  review  the  judgments  of  every  court 
in  the  Empire.  It  necessarily  follows 
that  the  bar  of  France  is  scattered  oyer 
the  country.  One  of  the  effects  of  this 
is  a  more  equal  distribution  of  employ- 
ment. For  an  English  barrister  of  note 
may  be  engaged  in  every  important  case 
in  a  number  of  the  Circuits ;  but  this 
cannot  occur  in  France  where  twenty  or 
thirty  Imperial  Courts  are  sitting  at  one 
and  the  same  time.  In  Lower  Canada, 
since  the  decentralization  measures  were 
carried  out,  our  system  bears  a  greater 
resemblance  to  the  French.  The  appeal 
side  of  the  Court  of  Queen's  Bench,  it  is 
true,  sits  only  at  Montreal  and  Quebec, 
bat  the  terms  for  the  dispatch  of  Crown 
business  and  the  terms  of  the  Superior 
Court  are  held  all  over  the  country,  so 
that  advocates,  more  or  less  numerous, 
are  established  at  Sherbrooke,  St.  Hya- 
rinthe,  Three  Rivers,  Sorel,  and  else- 
where, thus  attempting  to  satisfy  the 
popular  demand  that  justice  shall  be 
brought  to  every  man's  door.  Next,  as 
to  the  relations  of  the  bar  to  the  bench. 
Our  judges  are  almost  invariably,  as  in 
England,  selected  from  tbe  practising 
advocates,  and  when  the  appointment  is 
enoe  made,  there  is  very  little  subsequent 
promotion.  In  England  there  is  still 
kss  promotion  from  one  court  to  another. 
The  barristers  promoted  to  the  Bench 
generally  remain  in  the  same  court  as 
kng  as  they  continue  on  the  Bench.    In 


Franoe,  on  the  contrary,  the  judges  are 
far  more  numerous,  and  form  in  a  great, 
degree  a  distinct  class,  being  promoted 
from  the  less  to  the  more  important  posi- 
tions. The  official  advocates,  moreover, 
form  a  compact  class,  ministere  publique. 
In  England  the  same  counsel  prosecute 
one  day  and  defend  the  next ;  the  at- 
torney-general holds  his  brief  from  the 
Crown  as  from  a  private  client ;  but  the 
French  procureur  or  amcat  general  sits 
on  the  Bench  with  the  judges,  and  is  re- 
munerated by  tbe  government,  which  so 
to  speak,  is  his  only  client.  In  Canada, 
the  attorney-general  and  solicitor  general 
are  political  personages  in  receipt  of  a 
salary,  but  still  they  generally  continue 
(by  means  of  a  partner,)  their  private 
practice  at  the  bar,  and  our  Crown  pro- 
secutors are  generally  at  liberty  to  prac- 
tice as  private  advocates  in  the  Civil 
Courts  where  not  retained  by  tbe  Crown. 

Lastly,  as  to  the  relation  of  advocate 
to  client.  In  this  country,  there  being 
no  distinction  between  the  classes  of  bar- 
rister  and  attorney,  the  same  person  who 
originally  receives  instructions  from  th«- 
client,  generally  conducts  tbe  case  to  its 
final  issue.  Even  if  it  be  appealed  to 
the  Privy  Council,  there  is  nothing  to 
prevent  the  Canadian  advocate  from  ap- 
pearing before  the  court  >f  final  resort. 
This  sy.-tem  which  bears  more  resem- 
blance to  the  French  than  to  the  English 
custom,  probably  gives  the  advocate  a 
warmer  and  more  constant  interest  in  the 
success  of  his  client's  cause,  than  is  felt 
by  the  English  barrister  of  established 
reputation,  receiving  his  brief  from  an 
attorney.  It  also  gives  tbe  barrister  a 
more  practical  and  intimate  knowledge 
of  the  details  of  procedure.  On  the 
other  band,  it  may  be  urged  that  it  is 
not  good  for  the  advocate  to  be  in  im- 
mediate contact  with  the  hopes  ami 
fears,  likings  and  dislikes  of  his  client?. 
Moreover,  some  of  the  qualities  of  an 
orator,  ease  and  grace  of  gesture,  strength 
and  tone  of  voice,  are  not  alwavs  found 
united  with  the  patience  and  legal  acu- 
men necessary  to  the  attorney  in  sifting 
a  case,  and  so  forth.  Having,  however, 
already  exceeded  my  prescribed  limit*, 
I  shall  not  attempt  to  enter  here  upon 
the  discussion  of  this  subject.      X.E  B. 
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REMARKABLE  TRIALS  IN  LOWER 
CANADA. 

No.  2.  The  St.  Jebomb  Murder  of  1858. 

The  village  of  St.  Jerome,  on  the  night 
of  the  18th  January,  1858,  was  the  scene 
of  a  most  atrocious  and  dastardly  mur- 
der. The  victim,  Catherine  Provost, 
was  the  wife  of  Antoine  Desforges,  an 
inhabitant  of  the  place,  and' a  man  bear- 
ing a  tolerably  fair  character.  About 
midnight,  the  persons  in  the  house  of 
Antoine  Desforges  aroused  the  neighbors 
with  the  intelligence  that  Catherine  was 
dying.  The  first  that  arrived  on  the 
spot,  Rosalie  Baron,  found  life  already 
extinct.  Catherine,  a  woman  somewhat 
past  the  middle  age,  had  not  been  in 
very  good  health.  She  was  becoming 
feeble  and  sickly,  but  still  continued  to 
toil  uncomplainingly  at  the  duties  of  her 
household.  Her  life,  however,  did  not 
ebb  fast  enough  to  satisfy  the  inhuman 
desires  of  those  around  her,  and  her  fee- 
ble health  became  the  very  means  of 
covering  up  a  plot  for  cruelly  putting 
her  to  death.  Suspicion,  however,  was 
awakened,  and  naturally  fell  upon  the 
persons  who  were  in  the  house  at  the 
time.  These  were  Jean  Baptiste  Des- 
forges, the  brother  of  Catherine's  hus- 
band, and  a  female,  named  Marie  Anne 
Crispin,  generally  known  as  the  widow 
Belisle.  Antoine  Desforges,  the  husband 
of  deceased,  was  absent  on  that  night, 
but  he  also  was  held  to  answer  the 
charge  of  murder. 

The  trial  began  at  Montreal  on  Fri- 
day, the  16th  April,  1858,  before  the  late 
Chief  Justice  Lafontaine  and  Mr.  Justice 
Ayiwin.  Mr.  Monk,  Q.C.,  apj.  eared  for 
the  Crown.  The  defence  was  conducted 
by  Mr.  Smyth  on  behalf  of  the  two 
brothers  Desforges,  and  by  Messrs. 
Smyth  and  Cassidy  jointly  on  behalf  of 
the  female  prisoner. 

The  indictment  contained  three  counts : 
— 1st.  Charging  the  Widow  Belisle  with 
the  murder  of  Catherine  Provost,  charg- 
ing J.  B.  Desforges  with  assisting  in  the 
same  murder,  and  charging  Antoine  Des- 
forges with  being  an  accessory  before  the 
fact 

2nd.  Charging  the  Widow  Belisle  and 
Antoine  Desforges  with  the  murder,  and 


J.'B.  Desforges  with  being  an  accessory 
before  the  fact. 

3rd.  Charging  J.  B.  Desforges  with 
murder,  and  Widow  Belisle  and  Antoine 
as  accessories  before  the  faot. 

The  first  witness  called  was  a  neigh- 
bour, named  Rosalie  Baron,  who  resided 
in  a  house  belonging  to  Antoine  Des- 
forges, situated  at  a  distance  of  only 
thirty  feet  in  the  rear  of  Antoine's  resi- 
dence. At  half-past  five  in  the  after- 
noon of  the  18th,  this  woman,  Rosalie 
Baron,  went  to  Antoine's  house  to  assist 
his  wife  in  washing.  The  following  is 
her  account  of  the  events  of  the  evening 
and  night : — 

"A  little  after  I  arrived,  Antoine  Des- 
forges said  to  me,  '  My  wife  was^  very  much 
disturbed  all  night,  but  she  has  been  well 
since  morning.'  On  this,  I  remarked  to  the 
deceased,  4I  think  you  are  better  to-day, 
but  not  altogether  well; '  and  she  answered, 
4 1  assure  you,  I  am  not  yet  better.'  Shortly 
afterwards,  -about  a  quarter  to  seven  the 
same  evening,  I  returned  to  my  own  house. 
Jean  Bte.  Desforges  came  over  to  my  resi- 
dence to  play  cards.  About  half-past  nine, 
I  went  over  to  the  house  of  Antoine  Des- 
forges, and  saw  his  wife  Catherine  in  com- 
pany with  Widow  Belisle,  sitting  near  the 
tire.  Catherine  said  to  me,  'You  should 
not  have  come  out  in  the  cold  with- 
out covering.,  Widow  Belisle  remarked, 
'Some  people  don't  know  the  effects  of 
cold.'  Shortly  afterwards,  I  went  home, 
and  saw  Jean  Baptiste  Desforges  in  my 
house.  I  told  him  I  had  seen  Widow  Bel- 
isle with  his  sister-in-law.  The  evening 
before  this,  Sunday  evening,  Jean  Baptiste, 
when  he  came  from  prayers,  seeing  his  bro- 
ther's wife  lying  in  bed,  said,  '  How  much 
like  a  corpse  she  looks.'  About  a  week  pre- 
vious to  this,  he  told  me  that  his  brother 
Antoine  was  about  to  go  to  Chatham^  and 
that  he,  Jean  Baptiste,  was  to  remain  at 
home  with  his,  Antoine's,  wife ;  but,  at  the 
same  time,  he  remarked  that  he  would  not 
do  so  for  any  amount,  because,  as  she  was 
sickly,  she  might  die  suddenly,  and  he 
might  be  suspected  of  having  caused  her 
death.  On  leaving  my  house,  on  the  17th, 
(Sunday,)  Jean  Baptiste  remarked  to  me, 
'Catherine  has  not  two  months  to  live — 
perhaps  not  a  fortnight,  for  this  day  she  has 
done  her  last  cleaning.'  I  am  myself  aware, 
that  deceased  often  complained  of  disease 
of  the  stomach.  At  midnight,  on  the  18th, 
Jean  Baptiste  came  to  inform  me  that  Cathe- 
rine was  dying.  I  went  out  with  him ;  and 
when  we  arrived  at  the  house,  she  was  lying 
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with  one  aim  on  her  stomach.  The  Widow 
Beliale  was  present.  Catherine  was  already 
dead  and  cold.  I  remember  asking  Widow 
Beliale  whether  Catherine  died  in  pain.  She 
replied,  that  she  placed  her  left  hand  on  her 
stomach,  and  exclaimed,  'O  my  God,  I 
am  suffocating.'  Widow  Belisle  slept  with 
the  deceased,  and  had  given  her  a  cup  of 
ginger  tea  before  going  to  bed.  The  next 
morning,  Antoine,  who  had  been  absent, 
came  to  the  house  about  half-past  eight. 
He  remarked,  as  he  came  out  of  the  room, 
after  looking  at  his  wife,  '  If  I  had  staid  at 
home,  my  wife  would  not  be  dead.1  Widow 
Beliale  answered,  *  Is  it  not  true  that  you 
asked  me  to  come  and  stay  with  your  wife  ? 
He  replied  in  an  angry  manner,  '  No.1  He 
seemed  much  grieved.  Widow  Belisle  again 
said  to  hirn^  '  Did  you  not  tell  me  to  come 
and  sleep  with  your  wife  ? '  He  then  said, 
AIf  I  did,  I  don't  remember.'  Doctors 
Prevoat,  Larocque  and  Desjardins  made  an 
examination  of  the  body." 

The  next  witness  examined  was  a  mid- 
wife of  St.  Jerome,  named  Adelaide  For- 
tier.  Her  statement  would  appear  to 
show  that  Widow  Belisle  did  not  bear  a 
favorable  character  in  the  neighbor- 
hood.   She  said ; — 

"  About  half-past  twelve  in  the  night  of 
the  18th,  Jean  feaptiste  Desforges  came  to 
my  house,  and  asked  me  to  come  and  see 
his  brother's  wife,  who  was  dead.  I  in- 
quired whether  sue  died  alone.  He  an- 
swered, '  No,  Widow  Belisle  was  there.'  I 
then  refused  to  have  anything  to  do  with 
the  body  till  the  doctors  should  arrive ;  be- 
cause I  did  not  like  to  hear  that  she  had 
died  while  Mrs.  Belisle  was  present." 

So  far,  the  evidence  of  the  prisoners' 
guilt  does  not  appear  very  conclusive. 
The  circumstances  were  not  irreconcil- 
able with  the  supposition  that  Catherine 
Desforges  had  died  a  natural  death,  and 
the  medical  examination  made  at  the 
time  waa  slight  and  insufficient.  Strong 
suspicions  of  violence  or  death  by  poison, 
however,  existed  among  the  people  of  the 
village.  An  enquiry  was  held  by  Mr. 
Scott,  J.P.,  and  the  two  brothers  Des- 
forges with  Widow  Belisle,  were  arrested 
on  the  charge  of  murder.  We  now  come 
to  certain  statements  or  disclosures  made 
by  -the  female  prisoner.  These  were 
sworn  to  by  one  Laurent  Beauchamp  as 
follows : — 

44  While  the  female  prisoner  was  in  jail, 
I  transacted  her  business.  I  told  her  that 
aha  coold  not  be  bailed  out  till  the  doctors 


had  examined  the  stomach  of  deceased. 
Her  reply  was,  '  They  cannot  find  any  poi- 
son, for  there  is  none.'  At  the  same  time, 
she  said  to  me,  '  I  will  tell  you  how  the 
matter  happened,  and  then  you  will  know 
all  about  it."  But  I  did  not  listen  to  her, 
and  went  home.  About  a  fortnight  after- 
wards, she  resumed  the  subject,  and  told  me 
that  Catherine  did  not  die  naturally,  but 
that  she,  Mrs.  Belisle,  was  clear  from  the 
crime  of  causing  her  death.  She  then  in- 
formed me  that  she  had  not  committed  the 
deed,  but  that  she  was  sleeping  by  the  side 
of  deceased,  when  another  person  (whose 
name  the  witness  was  not  allowed  to  state) 
put  a  pillow  over  Catherine's  mouth,  and 
sat  on  it  for  some  time.  After  this  person 
got  off  the  pillow,  deceased  gasped  a  couple 
of  times,  and  expired.  Widow  Belisle  then 
went  out  and  roused  the  neighbors." 

The  trial  was  resumed  on  the  17th  of 
April,  when  J.  B.  Belisle,  son  of  the  fe- 
male prisoner,  made  the  following  state- 
ment : — 

"  On  the  17th  of  January,  I  was  at  the 
house  of  my  mother,  at  St  Jerome.  Saw 
there  J.  B.  Desforges.  He  said  he  was  go- 
ing, about  sunset,  to  do  some  little  jobs  for 
his  brother,  who  was  absent  My  mother 
also  informed  me  that  she  would  sleep  at 
Antoine's  house  that  night  My  father  died 
in  1856.  Before  he  died,  there  were  diffi- 
culties between  him  and  my  mother,  on  ac- 
count of  Antoine  Desforges,  who  frequently 
visited  at  the  house.  My  mother  has  men- 
tioned to  me  that  it  was  not  she  that  caused 
the  death  of  Antoine's  wife  but  another 
person  (not  allowed  to  be  named  in  Court, 
but  evidently  meaning  J.  B.  Desforges.) 
This  person,  she  said,  put  a  pillow  over 
Catherine's,  mouth,  and  sat  upon  it  My 
mother  said,  that  while  this  person  was  sit- 
ting upon  the  pillow,  she  felt  the  limbs  of 
deceased  stiffen.  My  mother  further  told 
me,  that  when  she  became  aware  of  what 
was  going  on,  she  started  up  in  the  bed, 
and  said  to  the  other  person,  '  O  my  God  I 
what  are  you  doing  there  ? '  The  other  re- 
plied, '  If  you  don't  shut  up,  I  will  do  the 
same  to  you.'  My  mother  then  got  out  of 
bed,  and  told  the  other  to  light  a  candle. 
Catherine  then  gasped  twice,  and  expired." 

Another  son  of  Widow  Belisle,  Isidore 
Legault,  deposed  that  he  had  received 
the  same  account  from  his  mother,  dux? 
ing  a  visit  which  he  made  to  her  in  jail  j 
and  that  she  had  uot  disclosed  the  facts 
sooner  because  she  waa  in  danger  of  her 
life.  These  disclosures  confirmed  thf 
suspicions  already  excited  and  revealed 
the  cause  of  death.  There  waa  alao  some 
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evidence  respecting  the  husband's  com- 
plicity. Francois  Caron,  who  lived  about 
seven  miles  from  St.  Jerome,  stated  that 
Antoine  came  to  his  house  about  half- 
past  six  in  the  evening  of  the  17th  and 
stayed  there  that  night  (the  night  of  the 
murder).  In  the  course  of  some  conver- 
sation, he  remarked,  "  I  am  married  to  a 
woman  older  than  myself;  but  she  is  of- 
ten sick,  and  I  have  the  prospect  of  be- 
ing a  widower  soon,  and  then  I  shall 
marry  a  younger  woman."  Another 
witness,  Antoine  Beauchamp,  deposed  to 
the  fact  that  Antoine  Desforges  frequent- 
ly visited  the  female  prisoner  at  her 
house.  A  few  days  before  the  death  of 
Catherine,  Widow  Belisle  said  to  witness, 
"  do  you  think  if  Mad.  Desforges  was  to 
die  this  week  that  Antoine  would  go  to 
my  daughter's  wedding.'*  The  next 
witness,  Francois  Villeneuve,  stated  he 
had  heard  Antoine  say  if  his  wife  was 
dead  he  would  easily  get  another. 

The  trial  was  again  resumed  on  Mon- 
day, 19th  April,  when  the  medical  testi- 
mony was  laid  before  the  jury.  Dr.  Pro- 
vost, one  of  the  medical  men  who  exam- 
ined the  body,  stated  that  he  found  the 
left  lung  filled  with  blood — much  more 
so  than  if  the  death  had -been  natural. 
The  right  lung  was  congested  and  stuck 
to  the  side  of  the  chest.  The  heart  con- 
tained black-blood.  The  liver  was  con- 
gested. The  stomach  contained  calculi, 
and  the  Dootor  was  not  sure  whether 
death  had  been  caused  by  these  calculi 
or  by  suffocation. 

Dr.  Graik,  of  Montreal,  had  examined 
the  stomach.  He  found  it  smaller  and 
redder  than  usual,  but  it  contained  no 
poison.  He  examined  the  body  after  it 
had  been  exhumed.  The  heart  and  liver 
were  in  a  healthy  condition.  The  brain 
was  too  much  decomposed  to  be  exam- 
ined. He  saw  nothing  to  indicate  posi- 
tively the  cause  of  death.  Congestion  of 
the  lungs  might;  be  attributed  to  asphixia, 
but  in  that  case  the  eyes  would  be  found 
open,  and  not  shut,  as  some  of  the  wit- 
nesses said  those  of  deceased  were,  fie 
observed  nothing  which  was  irreconcil- 
able with  the  hypothesis  that  death  had 
been  caused  by  asphixia,  but  he  did  not 
consider  that  the  examination  made  by 
Dr.  Provost  was  sufficient  to  ascertain 


the  cause  of  death  with  certainty. 

Dr.  Jones  was  of  opinion,  from  what  he 
had  heard,  that  death  was  caused  by 
asphixia.  This  would  produce  engorga- 
tion  of  the  brain,  heart  and  lungs.  But 
it  was  difficult  to  tell  the  cause  with  cer- 
tainty. 

On  the  fourth  day  of  the  trial,  Mr. 
Smyth  addressed  the  jury  for  the  defenoe. 
He  appeared  to  rely  mainly  upon  the 
fad  that  the  medical  examination  did 
not  determine,  witli  any  certainty,  what 
had  been  the  cause  of  death .  He  fur- 
ther commented  upon  the  good  charac- 
ter borne  by  the  prisoners.  In  support 
of  the  latter  j/oint  several  witnesses  were 
called. 

We  regret  that  we  do  not  find  any 
record  of  the  charge  of  Mr.  Justice 
Ayiwin,  which  is  said  to  have  oooapied 
three  and  a  half  hours  in  delivery,  and 
which  was  no  doubt  characterized  by 
the  customary  energy  and  ability  of  that 
eminent  Judge.  The  jury,  after  a  de- 
liberation of  two  hours,  acquitted  An- 
toine Desforges,  and  found  the  other 
two  guilty,  Jean  Baptiste,  however,  be- 
ing recommended  to  mercy.  On  the  fol- 
lowing day  he  and  Widow  Belisle  were 
sentenced  to  be  hanged  on  the  25th  June 
— a  sentence  which,  notwithstanding  a 
general  impression  that  it  would  be  com- 
muted,  was  carried  out  before  the  Mon- 
treal Jail  in  the  presence  of  a  vast  mul- 
titude. 

In  reading  the  records  of  this  trial,  one 
cannot  help  being  struck  with  the  weak- 
ness of  the  evidence  on  which  the  con- 
viction was  obtained,  apart  from  the  dis- 
closures made  by  the  woman,  apparently 
for  the  purpose  of  throwing  the  whole 
guilt  upon  her  companion.  The  jury, 
however,  seem  to  have  put  little  faith  in 
her  story  as  to  her  own  share  in  the 
crime,  for  while  they  recommended  her 
companion  to  mercy,  a  verdict  of  guilty, 
pure  and  simple,  was  recorded  against 
her.  Whether  they  were  influenced  by 
the  "callous  and  stolid  expression  of 
countenance  "  reported  to  have  been  .pre- 
served by  her  during  the  four  days'  trial, 
we  have  no  means  of  determining.  All 
doubt,  however,  respecting  the  guilt  of 
the  unhappy  pair,  was  fortunately  re- 
moved by  their  own  confessions  before 
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execution.  It  was  formally  announced 
by  the  Rev.  M.  Villeneuve  that  the 
female  convict  had  confessed  her  share 
in  the  murder ;  that  she  had  held  the 
legs  of  the  unhappy  Catherine,  while  Jean 
Baptiste  sat  upon  the  pillow  which  cov- 
ered her  face.  The  other  convict  also 
confessed  his  guilt  in  the  presence  of  the 
R.  G.  Bishop,  and  both  convicts  re- 
peated the  confession  on  the  scaffold. 
The  motive  for  the  inhuman  deed  was 
astonishingly  weak.  Both  the  brothers 
Desforges  appeared  to  have  indulged  in 
an  illicit  intercourse  with  Mad.  Belisle, 
regardless  of  the  existence  of  their  vic- 
tim, who  would  appear  to  have  been  re- 
moved chiefly  on  account  of  her  presenoe 
having  become  distasteful. 

We  may  add  tnat  Antoine  Desforges 
was  detained  on  a  charge  of  poisoning, 
but,  during  the  next  term,  (Oct.  9th)  Mr. 
Monk,  Q.  C,  entered  a  nolle  prosequi, 
stating  that  there  was  not  sufficient  evi- 
dence to  sustain  the  charge. 

NOTICE  OF  JUDGMENTS. 

Among  the  chronio  grievances  of  the 
members  of  the  bar,  there  is  perhaps 
none  which  is  so  frequently  subject  of 
complaint  as  the  irregular  system  of  ren- 
dering judgments  which  now  prevails. 
There  are  few  lawyers  who  are  not  will- 
ing to  make  considerable  sacrifice  of  or- 
dinary engagements  for  the  purpose  of 
being  present  in  Court  while  judgments 
are  bein£  pronounced.  Apart  from  their 
natural  interest  in  the  decision  of  their 
own  cases,  they  are  aware  that  listening 
to  the  words  of  living  judges  is  about 
the  best  teaching  they  can  have,  and 
more  valuable  to  them  in  practice 
than  treble  the  time  spent  in  study. 
There  are  features  of  the  oral  judg- 
ment which  cannot  be  conveyed  to 
the  mind  of  the  reader  by  the  most  faith- 
ful report*  The1  very  tones  and  ges- 
tures of  the  judge  are  at  times  full  of 
meaning,  and  modify  his  spoken  words. 
But  advocates  cannot  attend  Court  every 
morning  during  term  on  a  bare  possibi- 
lity of  judgments  being  rendered,  and 
thus  they  often  miss  the  very  day  they 
desire  to  be  present.  In  the  Superior 
Coart  some  approach  to  regularity  has 
been  made  by  allotting  the  last  juridical 


day  of  the  month  to  judgments.  This  is 
good  so  far  as  it  goes,  though  open  to 
the  objection  that  there  are  generally  too 
many  judgments  to  be  given  on  one 
morning,  and  the  judges  who  come  in 
last  are  likely  to  find  the  auditory  thin- 
ned and  fatigued  by  a  sitting  of  two  or 
more  hours.  The  fixing  of  two  days, 
say  the  last  of  the  one  month  and  the 
ninth  of  the  following  month,  would  do 
away  with  this  objection,  and,  moreover, 
enable  important  oases,  not  decided  on 
the  last  of  the  month,  to  be  disposed  of 
without  too  long  a  delay. 

But  though  one  day  has  been  set 
apart  in  the  Superior  Court,  uncertainty 
is  not  thus  avoided.  Important  final 
judgments  are  frequently  given  by  a 
single  judge  on  any  day  in  term  without 
previous  notice  of  time  or  place.  In  a 
quiet  nook,  rapidly  and  undisturbed  by 
the  too  intrusive  presence  of  the  bar,  the 
decisions  are  muttered  over  in  a  most 
unsatisfactory  manner,  the  reasons  of  the 
judgment  being  sometimes  very  imper- 
fectly stated. 

We  have  been  referring  chiefly  to 
Montreal  in  the  foregoing  remarks,  but 
the  same  system,  or  want  of  system,  we 
understand  prevails  at  Quebec.  No  day 
is  fixed  for  the  rendering  of  judgments 
in  Appeal,  and  it  has  happened  that 
members  of  the  Montreal  bar  attending 
the  Court  at  Quebec  for  the  purpose  of 
hearing  the  decision  of  a  case  in  whioh 
they  were  concerned,  were  obliged  to 
leave  without  attaining  their  object,  in 
consequence  of  the  postponement  of  judg- 
ments from  day  to  day.  We  can  easily 
understand  that  it  may  occasionally  be 
diffioult  to  give  a  lengthened  notice  of 
judgment  days,  but  can  see.  no  difficulty 
in  giving  some  notice  however  short.  The 
notice,  too,  should  not  be  merely  verbal, 
but  in  writing  and  posted  in  some  con- 
spicuous place. 


VAGARIES  OF  JURIES. 

The  behaviour  of  some  of  our  petit  juries 
verges  at  times  upon  the  ludicrous,  and 
docs  not  a  little  to  bring  the  institution  of 
trial  by  jury  into  contempt.  Their  prone- 
ness  to  acquit  in  the  face  of  the  most  con- 
vincing proof  has  often  been  the  subject  of 
remark;  but  a  case  occurred  at  the  last 
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term  of  the  Queen's  Bench  which  presents  a 
jury  in  a  new  aspect  In  the  case  of  West, 
tried  for  larceny  on  the  26th  September,  the 
jury,  after  rather  a  lengthened  absence, 
came  into  Court  stating  that  they  found 
the  prisoner  guilty  of  petty  larceny,  and  re- 
Commended  him  to  mercy.  Now  neither 
the  counsel  for  the  prisoner,  nor  the  pro- 
secutor for  the  Crown,  nor  yet  the  Court, 
had  made  the  slightest  allusion  in  the 
coarse  of  the  trial  to  such  a  charge  as  petty 
larceny.  Tet  some  crotchety  individual  on 
the  jury,  eager  to  display  the  result  of 
some  private  legal  researches  of  his  own, 
and  unconsciously  exemplifying  the  truth 
of  the  maxim  about  a  little  knowledge,  had 
actually  persuaded  his  fellow  jurors  to 
adopt  a  verdict  in  which  an  attempt  was 
made  to  draw  a  distinction  which  the 
learned  judge  presiding  assured  the  jury 
had  long  ceased  to  exist. 

TflE  SEPTEMBER  APPEAL  TERM. 

Hie  last  term  of  the  Court  of  Appeals  at 
Montreal  was  chiefly  memorable  for  the 
unanimity  which  prevailed,not  only  between 
the  individual  members  ef  the  Appeal 
Court,  but  also  between  that  Court  and  the 
Courts  below.  Out  of  nineteen  cases  de- 
cided, the  judgment  of  the  Court  below 
was  confirmed  unanimously  in  sixteen,  and 
the  appeals  dismissed !  In  only  three  cases 
was  judgment  reversed,  and  in  only  one  of 
these  cases  was  there  any  dissent.  This, 
we  believe,  almost  unprecedented  unanimity 
is  no  doubt  accounted  for  to  some  extent 
by  the  fact  that  in  consequence  of  only  four 
judges  being  present,  the  more  important 
cases,  fifteen  in  number,  were  retained  en 
dSlibSri.  Nevertheless,  the  statement  re- 
corded above  is  rather  surprising,  and, 
assuming  that  the  appeals  dismissed  were 
all  unfounded,  would  seem  to  indicate  a  be- 
lief on  the  part  of  some  members  of  the  bar 
that  in  appealing  even  bad  cases  there  is 
some  chance  of  success. 


CORRESPONDENCE. 
DfiLIBERfi. 

Me.  Editor— One  of  the  great  defects 
In  the  practical  administration  of  justice 
in  our  Courts,  which  must  have  attracted 
the  attention  of  other  practitioners,  and 
perhaps  of  the  public,  is  the  system  of 
diltbire.  | 

It  is  the  practice  of  the  Judges  in  our  j 
courts  to  take  almost  every  cause,  even  [ 


the  most  trifling,  at  deliheri,  as  it  is 
called,  and  the  records,  after  argument, 
are  said  to  go  en  delibere,  which  means 
into  the  Judges'  green  bags,  a  sort  of 
legal  purgatory,  out  of  which  they  emerge 
often  after  montfy  of  deliberation.  I  take 
it  that  this  practice,  as  a  system,  is  bad ; 
that  in  most  cases,  treated  thus,  no  legal 
difficulty  has  arisen ;  then  why  deliber- 
ate 7  That  delays  are  dangerous  and  in* 
juriousto  both  suitors  and  the  profession, 
must  be  admitted ;  and  unless  it  oan  be 
shown  that  a  delibM  is  neoessary  in 
every  cause,  to  enable  the  Judge  to  make 
a  safe  declaration  of  the  law,  let  some 
remedy  be  found.  Our  whole  system,  I 
think,  may  be  said  to  be  cumbrous  and 
tedious ;  and,  no  doubt,  an  unfitness  for 
promptitude  of  decision  in  our  judicial 
minds  is  one  of  the  results  of  such  sys- 
tem, together  with  this  bad  habit.  Any 
one  of  us  who  has  had  the  opportunity 
of  attending,  in  England,  the  Nisi  Print 
and  other  Courts,  must  have  been  struck 
with  the  dexterity  and  despatch  with 
which  business  is  conduoted. 

The  Judges  and  Bar  are  ready  men. 
Judges  do  not  hesitate  to  declare  the  law 
on  the  spot ;  and  Counsel  must  be  pre- 
pared to  dispute  the  point,  or  submit. 
No  doubt  their  system  and  practice  make 
the  ready  men.  With  us,  when  we  fcave 
a  "jury  trial/'  I  admit  that  both  Judges 
and  Counsel  always  show  preparation. 
I  wish  all  causes  of  importance,  where 
facts  had  to'  be  appreciated,  could,  with 
us,  be  taken  before  a  jury,  and  abolish 
that  torturing  of  evidence  called  Enqueter 
an  immoral  practice,  where  all  the  true 
features  which  constitute  evidence  or 
truth,  are  kept  from  the  view  of  the 
Judge  who  eventually  decides  the  cause. 
I  do  not  make  these  remarks  without 
suggesting  some  relief.  Let  the  Bench 
and  the  Bar  combine,  with  a  desire  of 
doing  good,  and  a  regard  to  justice,  and 
endeavour  to  promote  the  despatch  of 
business.  Our  system  of  pleadings  is 
special  and  good  enough;  an  issue  is 
raised  prominently  in  each  case,  capable 
of  being  seen  and  appreciated  promptly. 
In  important  cases  where  new  points 
are  raised,  let  them  be  reserved  for  delib- 
eration. Let  the  Counsel  engaged  in 
finally  submitting   causes   for  decision, 
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throw  overboard  all  points  on  which  they 
do  not  rely,  and  not  argue  the  causes  a 
outrance,  as  even  some  of  our  veterans 
always  do — thus  consuming  the  valuable 
time  of  the  Court. 

Let  the  Judges  at  Enquete*  *it  in  Court 
and  take  notes  and  direct  the  evidence, 
and  moderate  the  length,  and  prevent 
repetition,  and  take  some  interest  in 
causes  at  this  important  stage,  which  ul- 
timately they  have  to  decide.  t  This  duty 
is  shirked  terribly  by  the  Bench,  with 
many  evil  consequences.  In  the  Courts 
of  Review  and  Appeal,  in  which  the 
Records  are  made  up  and  factum*  fyled 
and  in  possession  of  the  Judges  before 
the  arguments,  let  it  be  expected  that  the 
Judges  should  take  their  seats  on  the 
Bench,  having  made  themselves  familiar 
with  the  causes,  and  having  made  up 
their  minds  with  some  precision  as  to  the 
point  or  points  on  which  they  desire  the 
Counsel  engaged  to  apply  themselves; 
so  that  Counsel  may  be  directed  and  con- 
trolled by  the  Bench  in  the  argument, 
and  not  allowed  to  wander  over  well 
beaten  ground,  and  often  ouc  of  the 
record.  Counsel  for  the  defence  in  the 
English  Courts  of  Review  or  Appeal,  do 
not  often  speak,  unless  "  called  upon  " 
by  the  Court.  Why  should  it  be  allowed 
or  indulged  in  with  us?  This  would 
save  much  precious  time,  and,  no  doubt, 
help  to  promote  the  despatch  of  business. 
These  remarks,  though  necessarily  con- 
fined, re^ch  beyond  the  interest  of  the 
profession,  and  affect  the  public.  They 
may  be  thought  worthy  of  a  corner  in 
your  next  number.  Q. 

COLLECTION  OP  TAXES  FROAI  SALES 
OP  REAL  ESTATE. 

To  the  Editor  of  the  L.  0.  Law  Journal  : 

Sib, — Amon^  the  many  advantages 
that  may  result  from  the  publication  of 
your  periodical,  I  think  you  .will  readily 
recognize  the  importance  of  bringing  un- 
der the  notice  of  those  concerned  useful, 
practical  reforms  in  the  law.  Had  an 
equal  amount  of  attention  been  paid  to 
this  subject  as  has  been  done  to  pet  theo- 
ries regarding  the  organization  of  the  ju- 
dicature, I  venture  to  say  that  advan- 
tages of  almost  equal  practical  value 


would  have  been  attained  by  it,  If  Dr. 
Adam  Smith  was  right  in  finding  a  ben- 
efactor to  the  human  race  in  the  roan 
who  made  two  blades  of  grass  grow  where 
one  only  was  before  produced,  what 
thanks  will  he  not  earn  who  roots  out 
some  of  the  weeds  that  oboke  1be  healthy 
growth  of  our  institutions  1  I  hope* 
therefore,  to  see  the  profession  contri- 
bute, and  your  journal  give  a  place  to, 
practical  suggestions  of  this  kind.  M  any 
might  be  instanced  at  once.  I  will  be- 
gin with  one  of  no  great  prominence,  and 
yet  its  value  cannot  be  doubted,  viz. : 
the  mode  of  collecting  taxes  from  sales 
of  real  estate  when  sold  under  ordinary 
executions.  Public  dues  are  sufficiently 
onerous  without  having  such  burthen* 
greatly  augmented  by  enormously  dis- 
proporiioned  costs,  conferring  really  no 
great  benefit  on  the  profession,  and  yet 
telling  with  severity  on  the  proceeds  of 
property* 

For  the  recovery  of  taxes  there  ought 
to  be  a  summary,  efficacious  and  inex- 
pensive means,  but  no  encouragement 
should  be  given  to  their  continuing  a  per- 
sistent clog  to  the  security  afforded  by 
real  estate.  Few  immoveables  are  ad- 
judged by  the  Sheriff  to  whioh  some 
trifle  of  such  public  dues  does  not  attach. 
I  will  instance  a  claim  of  the  City  Cor- 
poration for  $2,  or  even  a  less  sum,  a 
privilege  on  real  estate.  The  costs  of  the 
necessary  opposition  for  getting  it  from 
the  Sheriff  would  be  in  all  $9.40,  besides 
one  per  cent  on  the  monies  when  paid. 
Multiply  this  by  the  number  of  proper- 
ties sold  in  the  district  during  the  year 
and  the  number  of  particular  taxes  that 
have  to  be  collected.  In  tbis  way  it  will 
be  found  to  amount  to  a  very  large  sum. 
Extend  it  over  Lower  Canada,  and  I 
doubt  not  it  will  be  shewn  that  the  sum 
thus  wasted  in  remunerating  unproduc- 
tive labour  would  go  a  vast  way  tpward* 
ameliorating  the  many  increased  exac- 
tions coming  to  be  a  charge  on  the 
poorest  of  the  community,  from  the  in- 
creased cost  of  legal  proceedings  in 
realizing  property.  The  remedy  is  of 
the  most  simple  character.  Let  it  be 
the  duty  of  every  City  Treasurer  and  of 
every  Secretary  Treasurer  of  a  Munici- 
pality, within  a  certain  time  before  the 
sale,  to  furnish  the  Sheriff  with   an  ao- 
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count  of  the  amount  of  such  dues  con- 
taining a  simple  notioe  that  the  same  re- 
mains unpaid,  and  that  the  Corporation  or 
Municipality  claims  the  sum.  The 
6heriff  would  return  all  such  demands 
with  his  proceedings.  They  would  be 
collocated  without  costs  or  other  formal- 
ity, and  be  liable  to  contestation,  the 
same  as  any  other  demand.  I  may  here- 
after furnish  you  with  further  instances. 

A. 


NOTICES  OF  HEW  PUBLICATIONS. 

Review  of  the  Insolvent  Act  op  1864. 
Translated  from  the  French.  By  Desh6 
Girouard,  B.C.L.  1865.  Montreal :  John 
Lovell. 
The  necessity  for  a  Bankruptcy  Law  had 
long  been  under  consideration.  It  was  dis- 
cussed by  the  Press,  by  Boards  of  Trade, 
and  by  the  Legislature.  Various  measures 
had  been  brought  forward,  but  none  were 
carried  through.  Mr.  Abbott,  Q.C.,  a  dis- 
tinguished member  of  the  Montreal  bar, 
while  filling  the  office  of  Solicitor-General 
for  Lower  Canada,  made  the  first  successful 
attempt  to  grapple  with  the  difficulty,  and 
introduced  a  bill  which  was  favorably  re- 
ceived by  the  House.  Notwithstanding  the 
opposition  of  those  who  questioned  the  ex- 
pediency of  a  bankrupt  act  at  all,  and  de- 
nounced such  legislation  as  an  unwarrantable 
interference  with  the  rights  of  creditors,  it 
is  now  matter  of  history  that  Mr.  Abbott's 
Bill,  with  some  alterations  and  modifications 
made  after  his  retirement  from  office,  finally 
became  law  in  1864. 

It  was  not  to  be  expected  that  a  law 
which  made  such  great  and  important 
changes  in  our  system  of  procedure  should 
at  once  work  smoothly.  Several  defects 
and  inconveniences,  and  still  more  clauses 
of  doubtful  meaning,  were  discovered  and 
complained  of.  Many  of  these  ambiguities 
were  subsequently  explained  in  an  able  com- 
mentary on  the  Act,  published  by  Mr. 
Abbott.  But  before  this  commentary  ap- 
peared, Mr.  Girouard,  already  favorably 
known  as  a  writer  on  legal  subjects,  com- 
menced a  series  of  annotations  on  the  Act, 
which  were  first  published  in  a  daily  news- 
paper, but  subsequently  appeared  in 
pamphlet  form.  He  has  since  published  an 
English  translation  which  is  now  before  us, 
and  we  shall  embrace  the  opportunity  to 
refer  briefly  to  some  of  the  points  which  he 
has  commented  upon. 

Mr.  Girouard  is  evidently  of  opinion  that 
the  Act  is  too  favorable  to  insolvents,  and 
proportionally  unsatisfactory  to  creditors, 


who,  as  he  remarks  on  Page  6,  "  do  not  find 
in  it  the  guarantee  which  was  promised,  or 
the  simple,  short,  clear  and  easily  under- 
stood dispositions  which  they  ought  to  un- 
derstand and  be  able  to  apply,  without  pos- 
sessing the  skill  of  its  author,  a  man  w*ll 
known  to  all  as  thoroughly  conversant  with 
the  practical  affairs  of  commerce  and  with 
the  laws  relating  thereto.91  Page  17,  the 
author  remarks  that  the  Act  makes  no  men- 
tion as  to  whether  the  creditors  are  suffi- 
ciently authorized  to  choose  a  secretary  pro 
tempore  at  their  meetings.  This  is  a  point 
which  we  think  could  occasion  little  diffi- 
culty, it  being  one  of  the  first  steps  at  all 
ordinary  meetings  to  appoint  a  chairman 
and  secretary.  Page  19,  Mr.  Girouard,  dif- 
fering from  Mr.  Abbott,  contends  that  ac- 
cording to  the  obvious  construction  of  the 
Act,  the  assignee  is  to  be  nominated  by  the 
majority  in  number  of  the  creditors,  and  not 
by  the  majority  in  number  and  in  value. 
We  fail  to  see  how  such  a  construction  can 
be  put  upon  the  clause.  In  fact,  the  very 
words  cited  by  Mr.  Girouard,  "  if  any  dis- 
pute arises  at  the  first  meeting  of  creditors 
a*  to  the  amount  which  any  one  of  the 
creditors  is  entitled  to  represent  in  the 
nomination  of  an  assignee,  <&.,"  shows  that 
value  is  one  of  the  elements  to  be  considered. 

P.  25,  the  author  condemns  the  use  of  the 
word  'neglect*  in  the  following  clause  of  the 
Act,  "but  no  neglect  or  irregularity  in  any  of 
the  proceedings  antecedent  to  the  appoint- 
ment of  an  assignee,  shall  vitiate  an  assign- 
ment, &c."  Mr.  Girouard  remarks  that  the 
use  of  the  word  neglect  in  this  connection 
is  immoral  in  law,  and  tantamount  to  the 
approval  of  fraud. 

On  P.  30,  the  commentator  raises  a  point 
which  would  seem  likely  to  occur,  though 
perhaps  very  rarely.  The  Act  says  that  any 
two  or  more  creditors  for  sums  exceeding  in 
the  aggregate  $500,  may  make  a  demand 
upon  the  debtor  requiring  him  to  make  an 
assignment.  Now  suppose  the  trader  has 
only  one  creditor,  a  case  which  Mr.  Girouard 
thinks  cannot  fail  to  present  itself  in  actual 
practice,  for  it  sometimes  happens  that  a 
trader  makes  all  his  purchases  and  transacts 
all  his  business  with  a  single  house.  If  the 
debtor  will  not  pay,  how  can  the  protection 
of  the  law  be  refused  to  this  single  creditor  f 
Besides,  it  may  happen  in  small  towns  that 
the  claims  of  the  two  largest  creditors  do 
not  together  amount  to  quite  $500.  Why 
in  such  case  preclude  them  from  demanding 
an  assignment  ? 

On  P.  70,  Mr.  Girouard  points  out  that 
there  are  no  instructions  in  the  Act  as  to 
how  the  assignee  is  to  deal  with  oppositions 
to  the  sale  of  real  estate.  The  assignee'! 
functions  resemble  those  of  a  sheriff,  bit  aj 
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to  the  claims  of  third  parties,  it  would  seem 
tint  ha  is  alio  to  be  a  judge.  A  little  further 
on  (P.  78)  the  author  cites  from  a  treatise 
by  Mr.  Edgar  of  Toronto,  a  passage  as  to 
the  duties  of  the  aestonee.  The  Act  imposes 
men  forth 


vpon  assignees,  men  for  the  most  part  des- 
titute of  legal  knowledge,  the  onerous  duty 
of  deciding  disputes  as  to  the  admissibility 
of  evidence,  Ac,  points  which  often  perplex 
tiie  most  experienced  Judges.    This  part  of 
the  besrimipt  system  we  cannot  help  regard- 
ing as  fcigUy  dangerous.  Assignees  possess 
the  most  extensive  powers.    They  may  be 
guilty  of  the  most  arbitrary  acts,  and  there 
»  hardly  amy  way  of  controlling  them,  and 
in  any  dispute  in  which  they  may  be  in- 
volved, t&ey  will  generally  have  the  privi- 
lege of  fighting  at  the  expense  of  the  estate. 
Pace  99,    Mr.    Girouard   considers   the 
euestkm  -whether  there  is  a  right  of  appeal 
from  a  Judge's  order.    Under  the  ordinary 
Statutory  law  an  appeal  lies  "from  any  judg- 
ment of  the  Superior  Court"    Is  a  Judge's 
order  under  the  Insolvent  Act  equivalent  to 
a  judgment  of  the  Superior  Court?   Since 
the  publication  of  Mr.  Girouard's  work,  this 
question  has  been  decided  in  the  affirmative 
by  the  Court  of  Review  in  the  case  of  John- 
ston *.  Kelly,  reported  in  the  present  num- 
ber. 

Mr.  Girouard  (P.  100)  finds  fault  with  the 
delays  granted  to  insolvents,  it  being  in 
their  power  to  extend  the  time  for  the  first 
meeting  of  their  creditors.  Even  the  most 
insignificant  notice  must  be  published  for 
two  weeks,  and  the  notice  to  fyle  claims  lor 


Page  120,  the  commentator  points  out 
that  there  is  no  punishment  provided  in 
ease  the  insolvent  covers  up  fraudulent 
tiansactions  by  making  away  with  his  books. 
P.  127,  the  opinion  is  expressed  that  the 
action  en  wtpirtOmm  de  eorp»  et  de  lima  does 
not  require  to  be  advertised  like  the  action 
en  ss/eVflton  decent,  and  that  this  unneces- 
sary publicity  will  prove  a  source  of  pain  to 
the  injured  wife. 

P.  129,  Mr.  Girouard  thinks  the  wife  may 
be  made  a  witness  against  her  husband 
under  the  following  clause,  "anj[  other  per- 
son who  is  believed  to  possess  information 
respecting  the  estate  or  effects  of  the  insol- 
vent, may  also  be  from  time  to  time  ex- 
amined before  the  Judge  upon  oath." 

finch  are  some  of  the  points  noticed  by 
Mr.  Girouard  in  the  course  of  his  commen- 
tary. His  conclusions  are  strongly  adverse 
to  the  new  law.      He  says  it  is  easy  to 


i  that  the  Insolvent  Act  is  incom 
piste  and  prejudicial  to  the  commerce  of  the 
country  in  general.  It  opens  new  doors  to 
tend,  and  safords  to  the  bankrupt  new 


means  of  deception.  Moreover,  Mr.  Girouard 
thinks  that  this,  like  every  other  bankrupt 
law,  will  injure  our  credit  abroad.  Canada 
cannot  placard  her  losses  and  failures  with- 
out creating  mistrust  in  the  mind  of  foreign 
exporters  and  manufacturers.  "Finally,"  he 
says,  "we  think  we  do  not  stretch  the  truth 
in  affirming  that  a  large  number  of  mer- 
chants would  be  satisfied  with  a  few  amend- 
ments and  simple  additions  to  the  existing 
laws,  for  the  sole  purpose  of  denning  and 
punishing  fraud  and  giving  to  the  ctuum  ds 
U*nt  its  proper  and  necessary  effects.  Let 
the  Legislature,  by  rigorous  enactments, 
endeavour  to  banish  fraud  ;  and  in  order  to 
do  so,  let  it  introduce  the  presumptions  of 
fraud  consecrated  by  the  code  of  the  com- 
mercial nations  of  Europe ;  let  it  require 
from  each  trader  the  keeping  of  regular 
books  of  account  and  authorize  the  seizure 
of  the  same,  let  it  strike  without  mercy  at 
Uparatiana  ds  biem  and  fraudulent  commer- 
cial partnerships— the  two  great  plagues  of 
our  trade  ;  let  it  force  the  morehonde  pubU- 
qu$  to  carry  on  business  under  her  own 
name  and  not  under  that  of  her  husband, 
Ac." 

To  a  considerable  extent  we  must  concur 
in  the  foregoing  remarks.  The  Insolvent 
Act  does  not  appear  to  have  fulfilled  the 
expectations  that  were  formed  of  it,  and  a 
growing  dissatisfaction  exists  in  the  mer- 
cantile community.  It  will  be  curious  here- 
after to  observe  what  dividends  have  been 
paid  by  estates  that  have  fallen  into  the 
hands  of  official  assignees.  Cases  have 
been  brought  under  our  notice  where  the 
insolvent  would  gladly  have  compounded 
for  3s.  fid.  or  more,  and  yet  no  dividend  has 
ever  been  declared  by  the  official  assignee. 
Some  of  the  defects  have  been  remedied  by 
the  Bill  passed  last  Session,  and  the 
expense  of  advertising  has  been  materially 
diminished.  Nevertheless  we  think  very 
important  amendments  must  yet  be  made, 
otherwise  the  day  can  not  be  far  distant 
when  the  expediency  of  entirely  abolishing 
the  Act  will  be  discussed  in  our  Boards  of 
Trade,  and  in  our  Legislature. 


ADMINISTRATION  OP  JUSTICE. 

This  is  the  title  of  an  anonymous  letter 
which  appeared  in  the  Minerve  on  the  21st 
September  last,  over  the  signature  "  Quel- 
que*  Avocoti  Gowragtux,"  As  this  com- 
munication attracted  considerable  attention 
at  the  time  of  its  appearance,  it  may  call 
for  a  passing  notice  in  a  journal  devoted  to 
legal  subjects,  however  the  propriety  of  pub 
lishing  such  letter  may  be  questioned.  The 
point  which  the  writer  of  the  letter  ap- 
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parently  labours  to  establish  is  that  through 
the  indolence  of  some  of  our  judges  and  the 
natural  infirmities  of  others,  the  business  of 
our  tribunals  has  been  seriously  impeded. 
He  points  to  the  docket  of  the  Montreal 
Court  of  Review,  on  which, in  less  than  a 
year,  the  cases  have  already  accumulated  to 
an  alarming  extent,  and  expatiates  upon  the 
disasters  which  are  thence  likely  to  result 
to  litigants.  The  correspondent  of  the 
Minerva  also  remarks  that  numerous  cases 
heard  by  the  Court  of  Appeals  have  been 
allowed  to  remain  en  deliberi  from  term  to 
term. 

Now  it  may  be  observed  that  the  judges 
referred  to  in  the  letter  have  been  among 
the  most  able  and  distinguished  members  of 
the  Bench,  and  it  is  the  fault  of  the  Legis- 
lature if  adequate  provision  has  not  been 
made  for  their  honourable  retirement  from 
the  fatigues  of  official  duty,  when  growing 
infirmities  and  declining  health  so  justly 
entitle  them  to  repose.  As  to  arrears  of 
business,  it  is  difficult  to  pronounce  any 
judgment  Human  nature  is  alas  but  too 
prone  to  procrastination,  and  the  occupants 
of  the  Bench  are  not  exempt  from  the  com- 
mon weakness.  We  have,  it  is  true,  oc- 
casional bright  examples  of  judges  making 
determined  efforts  to  sweep  away  arrears. 
The  last  Lord  Chancellor  was  able  to  state 
on  his  retirement  that  not  a  single  case  re- 
mained to  be  judged.  The  late  Mr.  Justice 
Story,  when  compelled  by  failing  health  to 
retire  from  the  Bench,  resolved  to  clear  the 
docket  of  his  Circuit  Court,  that  his  suc- 
cessor might  enter  on  his  duties  without 
any  arrear.  The  effort,  however,  in  the 
opinion  of  his  biographer,  cost  him  his 
life. 

That  the  increasing  work  of  this  District 
demands  more  assistance  can  now  hardly  be 
denied.  The  Court  of  Review  has  occasion- 
ed, and  will  continue  to  occasion,  a  large 
amount  of  extra  judicial  labour.    To  be 

*  thoroughly  efficient,  moreover,  there  should 
be  judges  enough  for  this  Court  to  allow 

'  three  to  sit  exclusive  of  the  judge  who  ren- 
dered the  decision,  the  revision  of  which  is 
demanded.  Some  attention  must  also  be 
paid  to  bankruptcy  proceedings.  (Jnder 
these  circumstances  we  heartily  concur  in 
the  recommendation  of  the  MineruPs  cor- 
respondent, that  at  least  two  extra  judges 

i  be  forthwith  appointed  to  be  resident  in 
this  city. 


LAW  JOURNAL  REPORTS. 

COURT  OF  QUEEN'S  BENCH— APPEAL 
SIDE— JUDGMENTS. 

(September  Term,  1865.) 

Montreal,  Sept.  8, 1865. 

Pbesxkt  :  Chief  Justice  Duvjj.  :  Justice*  Atlwik 
Dbumond  and  MondclSt.    (Mr.  Justice  Msrs- 
DiTd  sat  in  the  cases  reported  oelow,  hut  was 
unavoidably  absent  when  judgments  were  ren- 
dered.) 
Ddpont  tt  al.,  (defendants  en  garantie  in 
the  Court  below)  appellants ;   and  Grahoe 
(principal   plaintiff  in  the  Court  below)  re- 
spondent. 

fliLD— That  an  action  en  declaration  tfhypothequa 
is  a  real  action,  and  comes  under  the  class  or  tctions 
which  may  be  appealed  from  the  Circait  Coart, 
though  the  sum  demanded  be  less  than  $100.  C.  8.  L. 
C,  Cap.  77,  Sec  39. 

This  was  an  appeal  from  a  judgment  of  the 
Circuit  Court  of  Soulanges  County.  An  action 
en  declaration  d' hypothecate  was  brought  by  the 
respondent  against  O.  F.  Prieur  who  called  in 
the  defendants  as  his  gar  ants,  and  they  pleaded 
to  the  principal  action.  Tho  amount  claimed 
being  only  $ 77,  there  arose  in  the  first  place 
the  question  whether  there  was  any  right  of 
appeal.  The  defendants  contended  that  the 
case  should  be  put  on  the  r6le  of  appealable 
cases.  This  motion  was  rejected  by  the  Court, 
and  judgment  rendered  in  plaintiff's  favor  for 
$50  principal,  and  two  years'  interest,  along 
with  the  current  year.  From  this  decision  the 
defendants  instituted  the  present  appeal. 

Duval,  Ch.  J.,  said  a  principle  of  law  of 

oat  moment  was  to  be  decided  in  this  case. 

he  action  being  for  less  than  $100  the  right 
of  appeal  was  denied.  The  answer  to  this  was 
that  there  was  a  hypoiheque,  and  it  was  pre- 
tended that  this  hypotheque  was  a  realty.  Mr. 
Justice  Meredith  and  himself  dissented  from 
the  judgment  on  the  ground  that  the  hypo- 
th&que  was  simply  an  accessory,  given  for  the 
security  of  tho  debt.  In  hiis  opinion  the  ac- 
cessory did  not  differ  from  the  principal.  In 
one  of  his  earlier  treaties,  Pothier  said  that  the 
hypothec  was  a  ju§  in  re,  but  subsequently, 
with  his  usual  accuracy,  he  corrected  this,  and 
laid  down  that  the  hypothec  was  merely  a  jm 
ad  rem.  Marcade*  was  of  the  same  opinion. 
The  majority  of  the  Court, 'however,  were  of 
opinion  that  the  hypothec  was  a  realty,  and 
therefore  maintained  the  appeal,  and  reversed 
the  judgment  of  the  Court  below. 

Mondelet,  J.,  pronounced  the  judgment  of 
the  Court  of  Appeals,  reversing  the  judgment 
of  the  lower  court,  the  principal  reason  being 
that  the  action  hypotheeaire  was  held  to  be  a 
reelection. 

Aylwot,  J.,  remarked  that  the  principle  on 
which  he  based  his  judgment  was  that  in  the 
event  of  there  being  a  delaisumcnt,  the  subse- 
quent proceeding  would  undoubtedly  be  a  real 
proceeding. 

Drummond,  J.— When  there  is  a  property 
in  question,  that  gives  character  to  the  action. 

Judgment  reversed,  Duval  C.  J.,  and  Mere- 
dith J.,  dissenting. 

Moreau,  Ouimet  and  Chanleau  for  A.pp#l 


Th< 
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iants ;  Doutre  and  Doutre  for  Respondent. 

Grand  Trunk  Railway,  (opposants  in  the 
Court  below),  Appellants ;  and  Eastern 
Townships  Bank,  (plaintiffs  contesting  in 
the  Court  below),  Respondents. 

Hsld- That  ia  Canada  the  rolling  stock  of  the 
Grand  Trunk  and  other  Railways  forms  part  of  the 
realty,  and  is  not  liable  to  seisare  and  isle  under 
execution. 

This  was  an  appeal  from  a  Judgment  of  the 
Superior  Court,  Montreal,  dismissing  an  op- 

Cition  fvled  bj  the  appellants  under  the  fol- 
ing  circumstances :— The  Eastern  Town- 
ships Bank  sued  the  Grand  Trunk  Company 
on  a  promissory  note  for  92,568,  dated  1st  Feb., 
1862.  and  obtained  judgment,  1st  Dec,  1862. 
In  January,  1863,  execution  de  bout*  issued, 
and  a  locomotive  was  seized.  To  prevent  the 
sale  of  this  locomotive  the  Grand  Trunk  Com- 
pany fyled  an  opposition  afin  <Ta*nuUr,  recit- 
ing the  provisions  of  the  25th  Vic,  cap.  56, 
and  claiming  the  benefit  of  the  Act.  The  pro- 
visions of  this  Act  appropriate  towards  pay- 
ment of  the  debts  due  by  the  Grand  Trunk, 
•ther  than  bond  debts  or  notarial  mortgages, 
"  all  monies  to  be  received  by  the  Company 
from  the  Province  and  from  the  Imperial  Go- 
vernment for  postal  services,  and  for  the  con- 
veyance of  troops  or  military  stores  and  muni- 
tions of  war.*'  The  opposition  alleged  that 
this  Act  had  been  duly  accepted  and  consented 
to  by  the  necessary  number  of  the  bond  and 
shareholders  of  the  Company,  at  a  meeting 
held  in  the  London  Tavern  on  the  8th  August, 
1862;  that  the  opposants  had  not  received 
from  the  Province  tne  monies  earned  by  them 
for  postal  services,  and  the  amount  was  in  dis- 
pute between  them  and  the  Canadian  Govern- 
ment ;  that  the  debt  claimed  by  plaintiff  was  a 
debt  due  them  before  and  at  the  time'  of  the  pass- 
ing oi  the  Act.  For  the  payment  of  this  debt,  the 
opposants  said  the  Bank  had  no  other  right  than 
to  receive  their  dividend  of  the  monies  or 
bonds  authorized  to  be  issued  and  appropriated 
under  the  Act,  and  to  the  balance  in  4th  pre- 
ference stock,  under  the  24th  section  of  the 
Act.  The  opposants  further  alleged  that  the 
rolling  stock  formed  part  of  the  road,  and  was 
not  liab'e  to  seizure ;  that  the  earnings  of  the 
Company  were  the  only  assets  available  to  the 
creditors— first  deducting  working  expenses — 
bat  that  plaintiffs  and  other  creditors  were  ex- 
cluded by  the  Act  from  sharing  in  such  ba- 
lance of  earnings.  The  rolling  stock  was  al- 
leged to  be  necessary  for  the  working  of  the 
road,  and  mortgaged  in  favour  of  the  Jst  and 
2nd  preference  bondholders  to  an  amount  ex- 
ceeding £8,000,000  stg.,  and  also  in  favour 
of  the  Province.  Even  If  the  rolling  stock 
were  liable  to  seizure,  it  could  not  be  sold  un- 
less by  consent  of  the  privileged  creditors,  to 
whom  the  proceeds  of  sale  must  go.  The  Com- 
pany prayed  mcU  of  their  offer  to  pay  in  money, 
bonds  and  4th  preference  stock,  with  reserve 
to  take  other  conclusions  as  soon  as  the  amount 
due  by  the  Province  was  finally  adjusted  and 
paid.  The  Bank  made  answer  to  this  by  deny- 
ing that  the  Arrangements  Act  had  ever  been 
carried  into  effect,  the  consent  of  the  required 
three-iourtb*  majority  not  having  been  obtain- 


ed. As  to  the  rolling  stock  being  pledged  to 
other  creditors,  the  plaintiffs  said  that  these 
creditors  were  not  before  the  Court,  and  the 
question  of  their  rights  could  only  be  raised 
by  themselves.  The  opposition  having  been 
dismissed  in  the  Court  below,  the  Grand  Trunk 
Company  appealed. 

Drummond,  J.,  after  reviewing  the  plead- 
ings, observed  that  the  first  point— a*  to  the 
required  number  of  the  creditors  having  as- 
sented to  the  Act — was  the  point  mainly  in- 
sisted upon  at  the  argument.  The  other  ground, 
as  to  tne  rolling  stock  forming  part  of  the 
realty  of  the  road,  was  barely  touched  upon. 
This,  however,  was  the  great  point,  and  it  was 
upon  this  that  the  decision  of  the  Court  would 
rest.  As  to  the  first  question,  he  believed  the 
Company  had  done  something  to  comply  with 
the  Act,  but  what  had  been  done  was  done  in 
the  very  unprofessional— he  might  almost  say 
slovenly — manner,  characteristic  of  the  style 
in  which  the  business  of  the  Company  had 
been  conducted.    The  professional  gentlemen 


upon 

to  apply  the  great  principle,  that  in  Cineda 
the  rolling  stock  of  Railways  formed  part  of 
the  road,  and  was  not  liable  to  seizure.  It  was 
true  also  that  this  property  was  mortgaged  in 
favor  of  other  creditors,  and  even  if  it  could  be 
seized  and  sold,  the  proceeds  must  go  to  them. 
But  the  Court  did  not  consider  the  question  of 
the  property  being  mortgaged  at  alL  They 
held  that  the  property  was  tmmeubU  far  des- 
tination and  could  not  be  sold  off  piecemeal. 
The  law  did  not  allow  it,  and  the  law  was  in 
this  instance  perfectly  in  accordance  with  rea- 
son, with  justice,  and  with  sound  policy.  The 
locomotive  seised  in  this  case  was  part  of  the 
realty  of  the  Grand  Trunk  Company,  and  could 
no  more  be  seised  separately  than  the  vats  in 
a  brewery,  or  the  burr  stones  in  a  mill. 

Aylwin,  J. ,  while  concurring  in  the  judg- 
ment, was  of  opinion  that  the  Court  below  was 
right  as  to  the  first  point,  the  certificate  of  the 
creditors'  consent,  produced  by  the  Company* 
being  in  his  opinion  wholly  insufficient,  and 
absolutely  null  and  void. 

Duval,  C.  J.  —The  judgment  is  based  upon 
the  ground  that  the  locomotive  forms  part  of 
the  realty.  The  Court  gives  no  opinion  as  to 
whether  the  Company  has  complied  with  the 
requirements  of  tne  law.  His  honor  believed 
the  locomotives  formed  a  part  of  the  road  just 
as  much  as  the  wheel  formed  part  of  the  coach. 
The  fact  of  an  article  admitting  of  being  re- 
moved was  no  argument  against  this.  The 
keys  of  a  house,  for  example,  might  easily  be 
taken  away,  and  yet  belonged  to  the  house. 
As  to  the  consent  of  the  creditors,  there  appear- 
ed to  be  some  negligence  or  clerical  blunder  in 
the  papers.  Matters  of  this  kind,  however, 
were  too  important  to  admit  of  clerical  blunders. 
But  fortunately  for  the  Company,  the  Court 
pronounced  no  opinion  on  this  question. 

The  Chief  Justice  then  observed  that  Mr. 
Justice  Meredith  had  requested  him  to  state 
that  he  did  express  an  opinion  that  there  was 
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ample  proof  in  the  record  of  the  requirements  I 
of  the  Arrangements  Act  having-  been  fulfilled, 
•ad  that  he  bad  prepared  a  written  judgment 
to  this  effect. 

Mondelet,  J.,  observed  that  the  Court  was 
not  called  upon  to  decide  whether  the  Com- 
pany had  obtained  the  required  consent. 

BfeUlfMOHD,  J.,  added  that  he  did  not  wish 
it  to  be  understood  from  his  previous  remarks 
that  he  pronounced  an  opinion  that  the  Com- 
pany had  not  complied  with  the  Act. 

Judgment  reversed  unanimously,  and  oppo- 
sition of  Grand  Trunk  maintained. 

Cartier  and  Pominville  for  Appellants ;  A.  & 
W.  Robertson  for  Respondent. 

Sinclair,  et  al.t  (plaintiffs  in  the  Court 
below),  appellants,  and  Henderson  et  al.t 
(defendants  in  the  Court  below),  respondents. 

Hsxn— That  the  giving  of  a  promissory  note  by  an 
Insolvent  to  one  or  his  creditors,  for  the  purpose  of 
mincing  him  to  sign  a  deed  of  composition,  is  a  fraud 
■ton  the  other  creditor*,  and  such  note  cannot  be 
aade  the  groundof  an  action  against  the  insolvent. 

In  this  case  the  question  arose  whether  a 
note  given  by  an  insolvent  to  one  of  his  credit- 
ors, for  the  nurpose  of  obtaining  bis  signature 
to  a  deed  of  composition,  can  serve  as  ground 
for  an  action.  In  June,  1861,  the  defendants 
became  insolvent.  A  deed  of  composition  was 
drawn  up,  in  which  they  bound  themselves  to 
pay  their  creditors  7s.  6d.  in  the  £,  by  three 
instalments  in  six,  twelve,  and  eighteen  months, 
for  which  instalments  they  gave  their  promis- 
sory notes,  endorsed  by  Hon.  L  Renaud.  One 
of  the  creditors,  Mr.  John  Sinclair,  refused  to 
sign  the  deed  of  composition.  His  claim  was 
$1,123.76,  and  it  was  not  till  the  defendants 
had  given  him  a  note  for  2s.  6d.  in  the  £  extra 
thai  he  agreed  to  sign.  This  note  was  for 
$140.50,  payable  in  two  years.  When  the 
note  came  due,  it  was  protested  for  non-pay- 
ment, and  subsequently  endorsed  over  to  Sin* 
clair  A  Jack,  (the  first  named  being  a  son  ot 
Mr  John  Sinclair)  for  $75  consideration.  It 
was  on  this  note  that  the  present  action  was 
based.  The  defendants  pleaded  that  by  the 
deed  of  composition,  dated  2nd  July,  1661,  Mr. 
John  Sinclair  agreed  to  take  7s.  6d.  in  the  £, 
which  composition  had  been  paid.  The  note 
bore  date  13th  June,  1861,  a  date  antecedent 
to  the  date  of  the  composition.  The  plaintiffs 
answered  that  the  deed  was  not  dated  till  com- 
pleted, but  that  Mr.  Sinclair  signed  before  the 
note  was  given,  and  that  he  did  so  only  on  the 
the  express  assurance  that  he  was  to  be  paid  the 
2s.  6d.  in  addition  to  the  amount  of  the  com- 
position. The  Court  below  sustained  the  plea, 
and  dismissed  the  action. 

Duval,  Ch.  J.,  said  that  by  all  laws  the  tran- 
saction in  question  was  considered  a  fraud  upon 
the  creditors,  giving  rise  to  no  action  what- 
ever. The  English  authorities  put  it  upon  the 
broad  ground  of  beingva  fraudulent  act.  ,It  had 
been  stated  that  previous  to  the  Code  Napo- 
leon this  was  not  the  law  in  France.  This  was 
not  correct.  The  Court  entirely  concurred  in 
the  judgment  of  the  Court  below.— Judgment 
confirmed  unanimously. 

John  Popham  for  Appellants ;  Leblanc,  Cat* 
sidy  and  Leblanc  for  Respondent*. 


Corporation  of  thc  Parish  of  St.  Li- 
boire,  (plaintiffs  in  the  Court  below,)  ap 
lants,  and  Grand  Trunk  Company,  (d 
dant  In  the  Court  below,)  respondents. 

Bbld— That  the  Grand  Trunk  Railway  Company 
are  not  bound  by  law  to  constniet  bridges  over  points 
where  f  their  track  crosses  Muiitdpaf  roads  opened 
after  the  completion  of  the  Railway. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court  at  St.  Hyacinths,  pronounced 
by  Mr.  Justice  Badgley,  dismissing  the  plain- 
tins' action.  The  question  was  whether  the 
Company  were  bound  to  construct  a  certain 
bridge.  The  railroad  crossed  a  parish  road, 
and  the  vToclt-vcrbal  ordering  the  opening  of 
the  road,  ordered  the  Company  to  make  a 
bridge  over  it  of  sufficient  height  to  allow  the 
cars  to  pass  underneath.  Tne  Corporation 
alleged  that  the  Grand  Trunk  had  constructed 
a  bndjre  which  terminated  on  private  lands,  so 
that  the  inhabitants  of  the  parish  could  not 
cross  the  bridge  without  trespassing  on  these) 
lands.  The  parish  accordingly  brought  an 
action  asking  that  the  Company  should  be 
ordered  to  make  another  bridge,  or  pay  $600, 
the  estimated  cost  of  construction 

The  defendants  excepted  on  several  grounds. 
They  said  they  must  be  put  c*  dement*,  by  an 
Inspector,  to  do  the  work,  and  that  the 
parish  could  not  claim  the  cost  before  the  work 
was  done.  Further,  that  they  could  not  bo 
called  on  by  law  to  do  such  work  ;  that  the 
it-verbal  was  null,  and  at  most  should  only 


lave  ordered  defendants  to  pay  their  share  of 
the  work  in  proportion  to  the  value  of  their 
property  in  the  parish.  Further,  that  they  had 
made  a  sufficient  bridge,  and  that  the  road  in 
question  had  been  opened  several  years  after 
the  track  was  laid. 

The  action  was  dismissed  on  the  ground  that 
the  bridge,  being  a  public  bridge,  should  not  bo 
made  at  the  sole  expense  of  the  Railway  Com- 
pany, but  should  be  contributed  to  by  all  pro- 
prietors in  the  Parish.  From  this  judgment  an 
appeal  was  taken  on  the  ground  that  the  Bail- 
way  Company  were  bound  to  make  bridges  over 
crossings,  and  that  they  had  acknowledged 
their  liability  by  making  one  which  was  insuf» 
ficient. 

Duval,  C.  J.— The  opinion  of  the  Court  is 
that  there  is  no  law  or  statute  which  imposes 
upon  the  Grand  Trunk  any  obligation  to  make 
a  oridge,  as  the  plaintiffs  pretend. 

Judgment  confirmed  unanimously. 

Dorion  oV  Dorion  tor  Appellants  ;  Cartier  dfc 
Pominville  for  Respondents. 

Christie,  (defendant  in  tbe  Court  below), 
appellant ;  and  Monastbssk,  (plaintiff  in  the 
Court  below),  respondent. 

Question  as  to  theexktanot  etfasstvitue>»  e*r*4< 
4$  postage  a  pUd  $t  #*  voiture.  orer  defendant's 
land.  Held,  that  the  servitude  existed,  and  that 
defendant  had  net  kopttte  passage  In  good  order. 

This  was  an  appeal  from  a  judgment  render- 
ed by  Mr.  Justice  Loranger  in  the  Superior 
Court  at  Montreal,  90th  April,  1864 .  Tbe  par- 
ties were  neighbors  in  the  parish  of  (fentrecesur, 
and  there  existed  on  their  properties  a  recipro- 
cal right  of  way  for  vehicles  and  for  persons  on 
loos  a     ane  ejousn  \sjcstfn>  eviysssewe,/  wan) 
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instituted  for  the  purpose  of  making  the  deien- 
dent  acknowledge  this  right  of  passage,  and 
maintain  taa  road  in  food  ardor,  the  plaintiff 
elaiaiing  moreover  £100  damages.  The  ser- 
vitude was  established  by  the  predecessors  of 
the  parties  to  the  action  by  notarial  deed. 
The  defendant  denied  that  there  was  any  right 
of  posse  go.  He  pleaded  that  no  title  had  been 
produced  by  plaintiff;  that  if  the  latter  had 
any  right  at  afi  it  was  a  simple  right  of  way, 
and  he,  deJendant,  had  never  opposed  this  right 
of  way.  The  Coart  declared  that  the  servitude 
1,  and  ordered  the  defendant  to  pay  f  10 


Dotal,  C.  J.,  said  the  evidence  was  very 
positive  in  favor  of  plaintiff  as  to  the  condition 
of  the  read.  It  was  in  very  bad  order.  The 
Coart  wee  also  of  opinion  that  plaintiff  pos- 
seesed  the  right  of  passage,  and  that  defendant 
was  bonnd  to  keep  the  road  in  order,  which  he 
had  neglected  to  do. 

Judgment  confirmed  unanimously. 

Doutre  eV  Doutre  for  Appellant ;  Scnecal, 
Byan  db  DeBellefouille  for  Bespondent. 

HORBISOH  et  *l.  (defendants  in  the  Court 
below),  appellants  ;  and  Ducharme  (plaintiff 
in  the  Court  below),  respondent. 

A  question  as  to  plmntiiTs  liability  for  deterlora- 
ttsasofnClmrch  constructed  by  him.  Held,  that  the 
defendants,  by  receiving  tee  work  over,  sad  exoner- 
ated the  platBtttTfromsir  liability,  except  the  liability 
which  t*  law  attached  to  bimMsrcbUeet  andusder- 
taser:  aadthatths  defendants  bed  felled  to  prors 
the  existence  of  ear  *b$  do  ssf  or  of  enMwtieflon  lor 
walebtbepisattfooaubsaeldllsbleaff  iosh  trcbl- 
tetter  undertaker. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court,  30th  April,  1864.  The  plaintiff 
claimed  £306  due  under  a  contract  The  de- 
fendants were  the  syndics  duly  elected  to 
superintend  the  construction  of  a  church  and 
sacristy  in  the  parish  of  St.  Gabriel  de  Bran- 
don, and  they  contracted  with  plaintiff,  29th 
March,  1856,  to  erect  certain  buildings  to  be 
completed  S&th  December,  1856.  The  price 
was  £1803.10,  payable  in  instalments.  When 
the  work  was  finished,  254b  August,  1858,  cz- 
ftrU  were  named  by  the  parties  to  examine  it, 
and  on  their  report,  the  church  and  sacristy 
were  accepted  end  taken  over,  and  the  contrac- 
tor absolved  from  farther  liability,  with  the  ex- 
ception of  the  guarantee  of  ten  years,  or  his 
liability  ss  architect  and  undertaker.  The 
syndics  afterwards,  however,  refused  to  meet 
the  instalments  ss  they  came  due,  alleging 
thai  they  had  subsequently  discovered  defects 
in  the  building,  that  there  were  various  cracks 
end  fissures  in  the  walls,  which  they  said  were 
caused  by  the  improper  construction  of  the 
foundation ;  that  there  were  Holes  in  the  belfry 
which  allowed  the  snow  and  rain  to  penetrate ; 
that  part  of  one  of  the  walls  of  the  sacristy  was 
on  the  point  of  foiling,  cVc.,  and  they  claimed 
£2,000  damages  as  a  set  off  to  plaintiff's  de- 
mand. The  pleas  of  defendant  were  dismissed 
in  the  Court  below  by  Mr.  Justice  Smith,  and 
jndnsaent  given  in  plaintiff's  favor.  The  de- 
Jendsnts  appealed. 

Duval,  C.  J.,  said  the  Court  was  of  opinion 
that  the  judgment  of  the  Court  below  was 
anile  rifhf.    Two  parsons  bad  made  a  careful 


examination  of  the  building,  and  were  of  opin- 
ion that  the  defects  complained  of  could  have 
been  remedied  at  first  for  a  few  dollars.  No  ob- 
jection was  made  by  defendants  till  a  long 
time  after.  The  contractor  had  done  his  worn 
properly,  and  fulfilled  the  contract. 

Judgment  confirmed  unanimously. 

Lafrenaye  and  Armstrong  for  Appellants i 
Boner  Boy,  Q.C.,  for  Bespondent. 

Martin  et  at.,  (defendants,  in  the  Court 
below),  appellants ;  and  MacFarlane,  (plain- 
tiff in  the  Court  below),  respondent. 

An  action  for  th*  amount  of  a  notegiven  In  excess 
of  tbe  snout  of  composition.  The  defendant* 
pleaded,  by  *xc$pUon  persawioirs,  that  the  note 
wai  siren  before  the  composition  notes  and  was  poet- 
dated  by  plaintiff ;  and  that  If  it  were  paid,  the  plain, 
tiff  would  receire  more  than  the  other  creditors.  Held, 
that  this  plea  was  no  answer  to  toe  action. 

This  was  an  appeal  from  a  judgment  ren- 
dered by  the  Superior  Court  at  Montreal  on  the 
31st  May  1864,  condemning  the  defendants  to 
pay  the  plaintiff  the  sum  of  #193.48,  amount  of 
a  note  bearing  date  1st  February  1863,  payable 
21  months  after  date.  The  defendants  pleaded 
specially  that  by  notarial  deed  dated  1st  Feb. 
ItJffig,  they  made  an  arrangement  with  their 
creditors,  including  the  plaintiff;  by  which  ther 
agreed  to  compound  for  ten  shillings  in  the  £. 
That  at  the  date  of  this  composition,  plaintiff 
was  in  possession  of  the  note  sued  on, 
which  he  had  postdated.  That  if  this 
note  were  paid  the  plaintiff  would  receive 
more  than  the  other  creditors,  and  equality  be- 
tween them  would  be  destroyed.  For  these 
reasons  the  defendants  prayed  for  the  dis- 
missal of  the  action. 

Judgment  was  rendered  by  Mr.  Justice  Smith 
condemning  the  defendants  to  pay  the  amount 
on  the  following  grounds  :  1st,  that  defendants 
had  failed  to  prove  that  the  note  sued  on  was 
given  to  plaintiff  before  the  execution  of  the 
deed  of  composition;  and  2nd  because  de- 
fendants had  not  seL  up  any  agreement  by 
plaintiff  to  take  the  note  with  the  fraudulent 
intention  of  inducing  the  other  creditors  to 
sign  the  deed  of  composition,  but  they  simply 
stated  that  plaintiff  thereby  received  more  than 
the  other  creditors,  which  was  no  answer  to 
the  action. 

Duval,  C.  J.f  said  the  peremptory  excep- 
tion was  no  answer  to  the  action.  There  was 
an  important  omission  to  allege  fraudulent  in- 
tent. On  this  principle,  they  held  the  judg- 
ment of  the  Superior  Court  to  be  correct. 

Judgment  confirmed  unanimously. 

C.  4b  F.  X.  Arehambault  for  Appellants  ;  S. 
Bethune,  Q  C,  for  Bespondent. 

Bove  (defendant  in  the  Court  below),  Ap- 
pellant ;  and  McDonald  et  al  (plaintiffs  in  the 
Court  below),  Respondents. 

Hkxd— That  the  endorser  of  a  promissory  note, 
tendering  the  smonnt  to  the  payee,  does  not  require, 
and  cannot  demand  any  special  subrogatlou,  besides 
tbe  surrender  of  the  note.  Farther,  that  the  endorser 
cannot  throw  upon  the  payee  refusing  tender  of  the 
smonnt,  the  liability  for  the  maker's  insolrency  un- 
less he  have  renewed  tbe  tender  injustice. 

This  was  an  appeal  from  a  judgment  of  the 

Superior  Court  at  St.  Johns,  in  tbe  district  of 

Iberville,  27th  Nov.,  1863,  condemning  the  de- 

I  fondant  to  nay  plainti&  the  sum  of  £100,  with. 
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interest  and  costs.  The  action  was  brought 
against  the  defendant  as  the  universal  legatee 
of  one  Tugault,  who  had  specially  endorsed  a 
note  for  £100,  dated  29th  May,  1854,  made  by 
Raphael  Chene*  and  Olivier  Hebert  in  favor  of 
the  plaintiffs,  payable  eight  months  after  date. 
The  defendant  pleaded  an  exception  pertmptoire 
that  Tngault,  fearing  the  insolvency  of  the 
makers  of  the  note,  tendered  to  plaintiffs  on  the 
25th  Aug.,  1856,  the  amount  then  due  on  said 
note  in  capital  and  interest,  on  condition  that 
plaintiffs  should  subrogate  him  in  all  their 
rights  with  respect  to  said  note,  and  at  the 
same  time  surrender  the  note ;  that  plaintiffs 
had  absolutely  refused  to  accede  to  this  de- 
mand ;  that  the  makers  of  the  note  were  sol- 
vent at  the  date  of  the  tender,  and  afterwards 
became  insolvent ;  and  thus  in  consequence  of 
plaintiffs'  refusal,  he,  Tugault,  had  lost  all  re- 
course against  the  makers  whose  insolvency 
had  become  complete.  The  prayer  of  the  plea 
demanded  the  dismissal  of  tho  action.  The 
answer  of  Edward  MacDonald,  one  of  the 
plaintiffs,  to  whom  the  tender  was  made,  was : 
"I  am  ready  to  receive  the  amonnt  of  this  note, 
but  I  am  not  willing  to  sign  any  document 
without  taking  advice."  The  judgment  of  the 
Court  below  maintained  the  plaintiffs'  action 
on  the  following  grounds  . — 1st,  That  defendant 
had  failed  to  prove  that  at  the  time  of  the  tender 
the  makers  of  the  note  were  solvent,  and  had 
subsequently  become  insolvent.  2nd,  It  was 
not  proved  that  plaintiffs  refused  to  accept  the 
tender.  3rd,  That  before  taking  advantage  of 
plaintiffs'  alleged  refusal,  Tugault  should  nave 
renewed  his  tender  en  justice,  which  he  had 
failed  to  do. 

Duval,  C.  J.,  considered  the  judgment  of  the 
Court  below  right.  As  to  the  subrogation  de- 
manded there  was  nothing  to  subrogate.  All 
the  plaintiff  had  to  say  was,  this  is  a  simple 
promissory  note,  pay  me  and  I  will  give  it  to 
you.  The  judgment  must  be  confirmed  with 
costs. 

Judgment  confirmed  unanimously. 

Belabger  and  Desnoyers  for  Appellant;  . 
Bethune,  Q.C.,  for  Respondents. 

Jane  Giffin,  (defendant  in  the  Court  be- 
low), Appellant;  and  Anathalie  Laurent, 
(plaintiff  in  the  Court  below),  Respondent. 

Question  of  evidence  only,  at  to  whether  defend- 
ant's eon  acted  for  himself,  or  as  agent  for  his 
mother. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court,  rendered  by  Mr.  Justice 
Loranger  on  the  30th  April  1864,  condemning 
the  appellant,  widow  of  Henry Duncan,  to  pay 
the  respondent,  widow  of  David  Laurent,  the 
sum  of  9863,  balance  of  account  for  goods  sold 
and  delivered.  The  plea  was  that  none  of  the 
dealings  referred  to  in  plaintiff's  account  had 
reference  to  any  business  carried  on  by  the 
defendant,  but  were  solely  about  the  business 
of  John  Duncan,,  her  sen,  who  had  no 
authority  to  deal  with  plaintiff  as  agent  of 
defendant.  The  plaintiff  answered  specially 
that  the  defendant's  son  acted  as  her  agent 
under  Notarial  .power  of  attorney,  and  bought 
and  received  the  goods  for  defendant's  benefit. 


This  pretension  was  sustained  by  the  Court 
below,  and  defendant  appealed. 

Duval,  C.  J.,  observed  that  it  was  entirely 
a  question  of  fact.  The  transactions  certainly 
commenced  between  the  deceased  Laurent  and 
the  husband  of  the  appellant.  There  could  be 
no  doubt  that  the  debt  was  first  contracted  by 
Duncan  deceased.  After  his  death  the  widow 
gave  a  power  of  attorney  to  hereon  to  continue 
the  business  commenced  in  the  name  of  her 
husband.  In  view  of  these  facts  alone  the 
widow  must  be  held  responsible  for  her 
husband's  debt.  But  there  was  a  fact  which 
threw  some  doubt  upon  the  subject.  In  the 
books  of  the  deceased,  the  name  of  young 
Duncan  was  found  as  the  debtor.  The  book- 
keeper, however,  explained  this  by  saying  thai 
Mr.  Laurent  never  saw  this  entry ;  it  was 
made  by  the  clerk  himself  without  receiving 
any  instructions  from  Mr.  Laurent.  Under  the 
circumstances  there  could  be  no  doubt  that  the) 
plaintiff  had  a  right  to  claim  the  amount  of  the 
account  from  the  widow.  The  judgment  must 
therefore  be  confirmed. 

Judgment  confirmed  unanimously. 

A.  &  W.  Robertson  tor  appellant;  S,  Bivard 
for  respondent,  and  E.  Barnard,  counsel. 

Doutre,  ci  qualitt,  (defendant  in  the  Court 
below),  appellant ;  and  Walsh,  (plaintiff  in 
the  Court  oelow),  respondent. 

The  respondent,  a  tenant,  asked  for  (he  reailiation 
of  a  lease  on  the  ground  that  the  house  was  damp  and 
and  not  habitable  on  account  of  water  in  the  cellar. 
Held,  that  this  was  not  good  ground  for  resUiatlng 
the  lease,  inasmuch  as  the  tenant  was  aware  that 
there  was  water  in  the  cellar  at  the  time  he  entered 
into  possession,  and  nine  months  snbseqoenUy  he 
gave  notice  that  he  would  keep  the  house  another 
jear. 

By  the  judgment  appealed  from,  rendered  in 
the  Circuit  Court,  at  Montreal,  on  the  29th 
April,  1865,  the  plaintiff  obtained  the  resilia- 
tion  of  a  lease  entered  into  with  defendant  on 
the  10th  May,  1864.  By  this  lease  the  plaintiff 
rented  from  the  defendant  for  one  year  from  1st 
May  1864,  with  right  to  continue  the  lease  for 
a  second  year  on  giving  three  months'  notice 
previous  to  the  expiration  of  the  first  year,  a  two 
story  stone  house  at  Cote  St.  Louis.  When 
the  plaintiff  entered  into  possession  of  the  pre* 
mises,  in  the  month  of  May  1864,  there  was  a 
small  quantity  of  water  in  the  cellar,  but  Mr. 
Daoust,  defendant's  brother-in-law,  who  had 
beeri  occupying  the  house,  having  informed  him 
that  this  would  soon  disappear,  plaintiff  did 
not  hesitate  to  'take  possession.  During  the 
following  autumn  the  water  again  appeared 
in  the  cellar  and  remained  several  days.  But 
the  plaintiff  believing  that  this  water  only  en- 
tered accidentally,  did  not  give  the  defendant 
the  required  notice  to  terminate  the  lease,  and 
the  absence  of  such  notice  caused  the  lease  to 
run  for  another  year.  On  the  16th  March  fol- 
lowing, the  water  entered  the  cellar  to  a  depth 
of  about  four  feet.  The  plaintiff  thinking  it 
would  disappear,  allowed  several  days  to 
elapse ;  but  finally,  seeing  it  remain,  on  the  88th 
March  he  protested  defendant,  calling  upon 
him  to  make  a  drain,  or  devise  some  other 
means  of  carrying  off  the  water.  The  defend- 
ant declining  to  accede  to  this  demand^  o,n,  ft* 
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17th  April,  1865,  the  plaintiff  brought  an  action 

to  resiliate  the  lease,  on  the  ground  that  the 
house  was  uninhabitable  by  reason  of  the 
water  and  dampness.  Defendant  pleaded  that 
the  plaintiff,  when  he  leased  the  house,  was 
aware  that  there  was  no  sewer  to  drain  the  cel- 
lar; that  there  was  water  in  the  cellar  in  the 
spring  of  1864,  and  also  in  the  following  autumn, 
yet  plaintiff  had  given  no  notice  to  terminate 
the  lease.  It  appeared,  moreover,  that  on  the 
6th  Feb.,  1866,  plaintiff  informed  defendant 
that  he  was  not  going  to  keep  the  house  another 
year.  Thereupon  defendant  entered  into  ne- 
gotiations with  other  parties,  and  was  about  to 
let  the  house  when  plaintiff  came  to  him  and 
said  be  had  changed  his  mind,  and  would  keep 
it.  The  lease  being  resiliated  by  a  judgment 
rendered  by  Mr.  Justice  Badgley,  the  defend- 
ant appealed. 

Duval,  C.  J.,  observed  that  the  evidence  of 
the  plaintiff  showed  that  he  had  first  declined 
to  continue  the  lease,  and  then  told  defendant 
he  had  changed  his  mind  and  would  keep  the 
house.  It  also  appeared  that  one  Troutbeck 
had  been  anxious  to  get  the  house,  and  would 
have  rented  it  had  not  the  plaintiff  retained 
possession.  It  was  also  proved  that  plaintiff, 
before  he  leased  the  house,  saw  the  water  in  the 
cellar,  and  was  informed  by  Mr.  Daoust  that 
there  was  no  drain  to  carry  it  off.  Under  these 
circumstances  the  plaintiff  was  not  entitled  to 
demand  the  resiliation  of  the  lease,  and  the 
judgment  must  be  reversed. 

Judgment  reversed  unanimously. 

Doutre  and  Doutre  for  Appellant ;  Leblanc, 
Cassidy  and  Leblanc  for  Respondent. 

Patrick  Kiehnan  (plaintiff  contesting  the 
opposition  of  Francis  Kiernan  in  the  Court  be- 
low). Appellant;  and  Francis  Kiernan  (de- 
fendant and  opposant  in  the  Court  below), 
Respondent.  * 

A  lot  of  land  was  donated  by  a  lather  to  a  son,  to 
provide  him  with  means  of  living,  with  the  con- 
dition thai  t-  was  not  to  be  alienated  or  hypothecated 
the  .donor's  lifetime.    Judgment  setting  aside 


a  seizure  of  ibis  land  by  the  father  confirmed,  but  on 
the  ground  that  his  claim  bad  been  natisfled. 

The  appellant  in  this  cause,  father  of  the  re- 
spondent, complained  of  a  judgment  of  the 
8uperior  Court,  rendered  by  Mr.  Justice  Smith, 
maintaining  an  opposition  to  the  sale  of  certain 
land  seized  by  the  appellant.     This  land  was 

Sivcn  to  the  respondent  by  the  appellant  by 
eed  of  donation  9th  May,  1843,  ••  to  procure 
him  the  means  of  obtaining  an  honest  living, 
and  that  the  said  respondent  should  not,  during 
the  lifetime  of  him,  the  said  appellant,  sell, 
alienate,  or  hypothecate  the  said  land  or  farm." 
In  1846,  the  father  and  son  had  a  lawsuit  re- 
specting work  done  for  each  other,  and  a  judg- 
ment was  obtained  25th  April,  1848,  in  favor  of 
the  present  appellant  for  £10  3s.  lid.  debt, 
and  £38  18s.  3d.  costs.  Execution  having 
issued,  a  return  of  nulla  bona  was  made.  At 
this  time  the  son  paid  his  father  £15  on  ac- 
count of  the  judgment ;  he  also  did  certain 
work  for  him,  and  leased  a  farm  for  which  be 
paid  a  rent  in  oats.  Respondent  contended 
that  the  judgment  was  wholly  extinguished 
and  compensated  by  adding  these  amounts  to- 1 
gether.    On  the  29th  ftor.,  1862,  fourteen  year*  I 


after, the  appellant,  under  an  execution  de  term, 
caused  the  land  to  be  seized  which  he  had 
donated  to  his  son  in  1843.  To  this  seizure 
respondent  fyled  an  opposition,  setting  forth 
the  above  facts,  and  also  attacking  the  seizors 
itself  on  the  ground  of  informalities.  The  op- 
position was  maintained  in  the  Court  below  on 
the  ground  that  the  property  was  insais  is  sable  f 
the  donation  being  made  on  the  condition  that 
the  donee  should  not  sell,  alienate  or  hypothe- 
cate it  during  the  donoT's  lifetime.  From  this 
judgment  the  plaintiff  appealed,  contending 
that  this  condition  in  the  deed  of  donation 
could  not  prevent  the  donor  himself  from  seiz- 
ing it  in  satisfaction  of  a  judgment. 

Duval,  C.  J.,  was  of  opinion  that  the  judg- 
ment must  be  confirmed,  on  the  plea  of  com- 
pensation. There  were  two  points ;  first,  that 
the  property  was  insaisissable.  When  the 
father  stipulated  that  the  land  was  not  to  be 
alienated,  he  stipulated  in  favor  of  himself. 
Second,  the  plea  of  compensation.  This  ap- 
peared to  be  sustained  by  the  evidence. 

Judgment  confirmed  unanimously. 

Dorion  and  Dorion  for  Appellant;  C  S.  Bur- 
roughs for  Respondent. 

OUELLETTE,  (defendant  in  the  Court  below), 
Appellant ;  and  Badeaux,  (defendant  in  the 
Court  below),  and  Fauteux  and  Macfaklane 
(intervening in  the  Court  below),  Respondents. 

An  action  for  salary,  the  employer  being  insolvent. 
Held,  that  a  tender  of  the  arrears  due,  together  with 
one  month's  salary  after  the  time  plaintiff  ceased 
to  be  employed,  was  sufficient,  though  he  was  en- 
paged  for  a  year,  of  which  four  months  bad  not  ex- 
pired. 

The  plaintiff  was  engaged  as  clerk  to  Mr.  P. 
B.  Badeaux,  for  one  year  from  1st  May,  I860. 
In  December,  1860,  Mr.  Badeaux  became  in- 
solvent, and  Messrs.  Fauteux  and  Macfarlane 
were  appointed  assignees  to  the  estate.  The 
plaintiff  left  the  service  of  the  insolvent  in  the 
beginning  of  December,  1860,  and  there  was 
then  due  to  him  the  sum  of  £8  4s.  8  1.  On  the 
31  st  December,  he  took  out  a  saisic-arrSt  before 
judgment,  against  the  effects  of  the  insolvent, 
tor  the  sum  of  £60  6s  4d.,  viz :  £8  4s.  8d.  ar- 
rears, and  the  four  months  next  ensuing  up  to 
the  end  of  the  year's  engagement.  The  as- 
signees intervened,  and  on  the  2nd  Jan.  1861 
tendered  to  plaintiff  the  £8  4s.  8d.  arrears, 
and  £10  8s.  4d,  for  one  month  after,  together 
with  the  costs  incurred.  This  tender  was  sub- 
sequently renewed  with  the  plea,  and  the 
money  deposited.  The  judgment  of  the  Court 
below,  rendered  Dy  Mr  Justice  Monk  3i  May 
1861,  held  the  tender  to  be  sufficient,  and  con- 
demned plaintiff  to  pay  ail  costs  incurred  after 
the  tender  was  made.  From  this  judgment  he 
appealed. 

Duval,  C.  J.,  remarked  that  this  was  an 
action  for  salary.  There  was  an  action  for 
salary,  and  there  was  also  an  action  en  domma- 
ges.  The  judgment  of  the  Superior  Court, 
giving  plaintiff  his  salary  up  to  the  time  he 
ceased  to  work,  was  correct.  Plaintiff  had  no 
right  to  ask  for  more. 

Judgment  confirmed  unanimously. 

Leblanc  &  Cassidy  for  appellant ;  Laflamme, 
Laflamme  &  Daly  for  respondents. 
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GiUard  (defendant  in  the  Court  below),  ap- 
pellant ;  and  HalI,  tt  al.t  [plaintiffs  in  the 
Court  below  ],  respondents. 

Deed  of  composition  set  aside  on  proof  that  the 
creditois  were  induced  to  si^n  by  fraudulent  repre- 
sentations. 

The  defendant  in  this  case  was  a  trader  doing 
business  at  Vercheres.  In  January  1862,  he 
asked  his  creditors  to  accept  a  composition  of 
5s.  in  the  £.  This  was  refused,  ana  he  finally 
offered  10s.  in  the  £,  which  was  accepted.  Sub- 
sequently, however,  some  of  the  creditors 
learned  that  the  sale  of  the  defendant's 
immoveable  property  was  simulated,  and 
also  that  certain  transfers  of  sums  due 
him  were  made  for  the  purpose  of  defrauding 
bis  creditors.  On  hearing  this,  the  plaintiffs, 
who  had  signed  the  deed  of  composition,  took 
out  a  saisie-arrtt  tor  the  remaining  10s.  in  the 
£,  which  had  not  been  paid.  Judgment  was 
rendered  by  Mr.  Justice  Loranger  on  the  30th 
April  1864,  maintaining  the  saisie-arrtt  on  the 
ground  that  the  defendant  had  obtained  the 
execution  of  the  deed  of  composition  by  fraud, 
and  therefore  he  could  not  derive  any  benefit 
from  it.  The  defendant  then  brought  the  pre- 
sent appeal. 

Duval,  C.  J.,  said  unhappily  there  was  no 
doubt  as  to  the  fraud  attempted  by  the  defen- 
dant. His  books  of  account  disappeared  and 
he  said  they  had  been  burned  by  his  son.  Now 
it  was  proved  that  these  books  had  not  been 
burned.  The  Superior  Court  was  perfectly  right 
in  declaring  that  the  composition  was  null. 

Judgment  confirmed  unanimously. 

Dorion  &  Dorion  for  appellant ;  M .  E.  Car- 
pentier  for  respondents,  and  E.  Barnard, 
Counsel. 

Taylor,  [opposant  iu  the  Court  below], 
appellant ;  and  Buchanan  et  al.,  [plaintiffs 
in  the  Court  below],  respondents. 

A  question  ts  to  titH  of  the  Portuguese  Jews  to 
certain  land  adjoining  that  formerly  a«ed  as  a  Jewish 
Cemetery,  claimed  as  funning  pan  of  the  McTsvltti 


This  was  an  appeal  from  a  judgment  dismiss- 
ing an  opposition  under  the  following  circum- 
stances. In  November  1861 ,  the  plaintiffs  issued 
an  execution  against  the  "Corporation  of  Por- 
tuguese Jews  of  Montreal,"  ana  seized  certain 
land  in  the  St.  Antoine  suburb.  This  land  was 
said  to  have  been  acquired  by  the  late  David 
David  Si  st  August,  1797,  being  part  of  that 
refit  by  him  to  be  used  as  a  Jewish  burying 
ground.  Some  days  before  the  sale,  the  pre- 
sent appellant  fyled  an  opposition  based  on 
two  grounds :  1st,  a  deed  of  sale  by  the  suc- 
cession McTavish  to  Messrs.  Fisher  and  Smith 
21st  December,  1848,  a  deed  dated  26th  Aug., 
1845,  granting  to  appellant  a  third  of  the 
McTavish  property,  and  a  partoge  of  this 
property  on  the  23rd  August,  1856 ;  2nd,  op- 
posant alleged  a  possession  for  thirty  years 
openly  and  publicly.  The  plaintiffs  replied 
that  defendants  had  possessed  the  property  for 
sixty-six  years.  Judgment  was  rendered  by 
Mr.  Justice  Berthelot  on  the  30th  June,  1863, 
dismissing  the  opposition  for  want  of  proof.  It 
was  from  this  judgment  that  the  opposant  ap- 
pealed. 


Duval,  C.  J.,  said  this  was  a  contestation 
between  the  appellant,  as  representing  the  es- 
tate McTavish,  and  the  respondents,  on  the 
part  of  persons  claiming  land  purchased  by 
the  late  Mr.  David  for  the  purpose  of  forming 
a  Jewish  Cemetery.  It  was  contended  by  the 
appellant  that  this  property  formed  part  of  the 
McTavish  estate.  The  Court  did  not  think 
that  it  formed  part  of  the  estate,  but  thai  it 
formed  part  of  this  Jewish  burying  ground.  It 
was  true  that  there  was  no  fence,  for  the  Jews, 
not  requiring  the  whole  ef  the  ground  as  a 
cemetery,  did  not  wish  to  go  to  the  expense  of 
renewing  the  fence.  But  the  posts  were  still 
visible,  and  the  fact  of  the  fence  having  dis- 
appeared, gave  the  appellant  no  title  to  pro- 
perty which  did  not  belong  to  him.  The  judg- 
ment must,  therefore,  be  confirmed. 

Judgment  confirmed  unanimously.) 

H.  Stuart,  Q.C.,  for  Appellant;  R-iBoy, 
Q.C.,  for  Respondents. 

Patoille,  [defendant  in  the  Court  below,] 
Appellant ;  and  Dbsmarais,  [plaintiff  in  the 
Court  below],  Respondent. 

HiLD-Thtt  the  fatber  of  a  minor  may  bring  an 
action  en  declaration  de  paUrnUs,  without  belef  ap- 
pointed tutor  ad  hoe  to  her. 

This  was  an  appeal  from  a  judgment  render- 
ed by  Mr.  Justice  Loranger  on  the  19th  Oct., 
1864.  The  plaintiff,  as  father  of  a  minor 
daughter,  brought  an  action  against  the  defend- 
ant, praying  that  the  latter  be  declared  father  ef 
the  child  to  which  plaintiff's  daughter  had 
given  birth,  with  claims  for  allowance  and  da- 
mages. The  Court  condemned  the  defendant 
to  pay  plaintiff  the  sum  of  £12  per  annum,  fer 
the  first  four  years ;  then  £18  per  annum  till 
8th  June,  1869,  when  the  mother  would  attain 
her  majority,  with  $10  /rets  dt  gestae.  From 
this  judgment  defendant  appealed  on  two 
grounds.  1st,  That  the  action  could  not  be 
brought  by  plaintiff  in  his  sole  quality  of  father 
of  the  minor.  He  should  be  named  tutor  ad 
hoe.  2nd,  That  there  was  no  proof  that  de- 
fendant was  the  father  of  the  child. 

Duval,  C.  J.,  said  the  Court  was  of  opinion 
that  the  judgment  must  be  confirmed.  The 
conduct  of  the  defendant  was  most  disgrace- 
ful. He  boasted  that  he  made  a  practice  of 
seducing  all  the  young  girls  that  he  came  in 
contact  with.  The  sum  awarded  was  very 
moderate,  and  the  Court  saw  no  reason  to  dis- 
turb the  judgment. 

Aylwin,  J.,  remarked  that  if  the  appellant 
had  any  character,  it  was  a  great  pity  he  ever 
thought  of  bringing  the  case  up  to  that  Court. 

Judgment  confirmed  unanimously. 

Leblanc,  Cassidy  and  Leblanc,  for  appellant ; 
Dorion  and  Dorion  for  respondent. 

Cordner  [plaintiff  in  the  Court  below], 
Appellant ;  and  Mitchell,  I  defendant  in  the 
Court  below],  respondent. 

Plaintiff  leased  a  house,  with  a  clause  prohibiting 
subletting  without  his  exprets  content  in  writing. 
Held,  that  the  verbal  consent  of  plaintiff's  agent  to  a 
sob-lease,  and  the  plaintiff's  scquiesoeuce  la  such  sub- 
lease during  its  entire  term,  was  equivalent  to  a  con- 
sent In  writing. 

This  was  an  action  to  resiliate  a  lease  on  the 
ground  that  defendant  had  infringed  a  clause 
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ofBeview  isrei 

Dotal,  C.  J.,  mid  that  in  this  cue  it  wai 
unite  evident  that  the  plaintiff  had  forgotten 
oat  there  was  a  clause  in  the  lease  airing  res- 


and  it  then  become  necessary  to  turn  ont  the 
respondent  if  he  could.  What  was  the  ground 
taken  t  That  there  was  a  clause  prohibiting 
subletting.  Respondent  had  sublet  to  Dr. 
David,  who  had  been  in  possession  of  the  build- 
ing for  two  years,  and  the  plaintiffs  agent,  Mr. 
Tuggey,  had  constantly  received  the  rent  from 
hha.  Plaintiff  was  perfectly  aware  of  this  fact 
and  never  made  the  slightest  objection.  De- 
fendaut  was  quite  right  in  asking  for  an  exten- 
sion eft  be  lease  if  he  wanted  it.— Judgment 


A.  4b  W.  lioberteon  for  appellant ;  8.  W. 
Donnas  far  respondent. 

Ritchie  et  al.,  [defendants  in  the  Court 
below],  appellants  ;  and  Wrago  [plaintiff  in 
the  Court  below],  respondent. 

Question  of  tvldence.  To  so  action  for  rent  defen- 
dant pleased  tbat  no  rent  could  be  recovered  lnaamacb 
ss  the  heuee  bad  been  leased  wtth  ptalntiir  t  consent 

that  there  was  no  proof  orthe  plea. 

For  the  judgment  of  the  Superior  Court  ren- 
dered by  Mr.  Justice  Monk  in  this  ci 
1  Lower  Canada  Law  Journal,  page  29 

Djuvajl,  Ch.  J.,  said  in  this  case  a  person 
pleaded  the  infamy  of  his  own  character.  He 
would  hesitate  before  he  allowed  such  a  plea. 
Fothier  said  it  was  no  answer  to  the  action. 
Bnt  the  Court  expressed  no  opinion  on  this, 
because  they  had  another  ground.  There  was 
no  proof  whatever  of  the  fact  alleged,  viz.  that 
plaintiff  knew  the  purpose  for  which  the  house 
was  leased.  On  the  other  hand,  there  was  the 
evidence  of  Mr.  Monk,  advocate,  in  whose  of- 
fice the  lease  was  made.  Mr.  Monk  stated  that 
the  female  defendant  represented  that  they  were 
going  to  keep  a  boarding  house.  The  parties 
snpeared  perfect  strangers  to  each  other,  and 
Mr.  Monk  considered  at  the  time  that  Mr. 
Wragg  had  got  a  first  rate  tenant.  This 
evidence  could  not  be  compared  with  that  of- 
fered by  the  defendants  coming  forward  with  a 
declaration  of  their  own  infamy.  The  judg- 
ment maintaining  plaintiff's  action  must  be 
connrmed. 

MoMrtELET,  J.,  wished  to  be  understood  as 
not  giving  any  opinion  as  to  the  reception  ot 
such  a  plea.  From  the  evidence,  it  was  suffi- 
ciently apparent  that  the  two  parties  did  not 
know  each  other.  His  honor  [did  not  wish  to 
say  that  in  any  case  he  would  refuse  to  credit 
the  evidence  of  such  a  woman  as  the  defendant, 
Mr  old  he  say  that  he  would  credit  it  It 
depend   altogether   upon  the  circum- 


a  Dotal,  C.  J.,  added  that  in  criminal  prac- 
tice it  was  usual  tocharge  the  jury  not  to  give 
*  verdict,  where  the  evidence  of  the  accom- 


plice was  not  corroborated.  He  referred  to  a 
case  in  Upper  Canada  where  the  dying  decla- 
ration of  a  woman  did  not  agree  witpTher  evi- 
dence at  a  trial.  Judgment  confirmed  unani- 
mously. 

Perkins  A  Stephens  for  respondent. 

Demebs,  [intervening  in  the  Court  below  1, 
appellant;  and  St.  Amour  et  al.,  L  opposants 
in  the  Court  below],  respondents. 

Held— That  sn  intervening  part?  tendering  to  an 
oppoaant  the  amount  claimed  br  his  opposition,  most 
also  tender  me  eoeta  incurred  bj  the  opposes*  in  sdts- 
tlect  action  in  another  district,  tnltitiited  for  the 
same  object  ss  that  for  which  the  opposition  was 

This  appeal  arose  in  the  following  manner. 
On  the  25th  Nov.,  1863,  certain  immoveable 
property  situated  in  Grand  He,  Beauharaois 
County,  was  seized  by  one  Parent,  in  satis- 
faction of  a  judgment  which  he  had  obtained 
against  one  Joseph  Amiot.  The  possessor  of 
this  property,  Amiot,  had  acquired  it  from  the 
heirs  St.  Amour,  [of  whom  the  respondents 
were  four  J  by  deed  of  sale  22nd  Jan.,  1856,  not 
registered.  The  part  of  the  purchase  money 
coming  to  the  respondents  not  being  paid  by 
Amiot  who  was  insolvent,  the  respondents,  by 
an  opposition  afiu  d*  distrain,  prayed  for  the 
rescision  of  the  sale,  unless  the  whole  were 
paid.  The  appellant,  who  bad  a  hypothecary 
claim  on  the  same  property,  intervened,  and 
tendered  opposants  the  amount  of  their  claim-r 
principal,  interest  and  costs  of  opposition,  with 
security  for  the  enatalments  not  yet  due.  The 
opposants  answered  that  the  tender  was  insuf- 
ficient, there  being  another  sum  of  $48  costs 
incurred  by  them  in  an  action  taken  out  against 
Amiot  at  Beauharnois  for  the  purpose  of 
setting  aside  the  sale,  which  sum  of  #48  had 
not  been  included  in  the  tender.  The  appellant 
answered  that  he  knew  nothing  about 
this  sum ;  it  was  not  mentioned  in  the  oppo- 
sition, and  the  tender  had  been  made  in  exact 
accordance  with  the  conclusions  of  the  oppo- 
sition. The  opposants  replied  that  ihe  action 
in  question  had  been  taken  put  after  the  op- 
position was  fyled  ;  that  they  had  a  perfect 
right  to  protect  themselves,  both  by  opposition 
and  resolutory  action.  The  pretensions  of  the 
opposants  were  maintained:  in  the  Superior 
Court  by  Mr.  Justice  Berthelot,  and  confirmed 
by  the  Court  of  Beview.  It  eras  from  these 
decisions  that  the  appellant  instituted  the 
present  appeal. 

Duval,  C.  J.,  rendered  the  judgment  of  the 
Court,  confirming  the  judgment  appealed  from 
Judgment  confirmed  unanimously. . 

D.  U  irouard  for  appellant ;  Doutre  dt  Doutro 
for  respondents. 

Sept.  9*h. 

Lamerb,  filsetal.  [defendants  in  the  Court 
below]  appellants ;  and  Hon.  J.  B.  Gtjevre- 
mont  l  plaintiff  in  the  Court  below]  respondent. 

Held-That  the  petitioners  inthe  case  of  a  contested 
election  are  Jointly,  not  sererallT,  liable  to  the  sit- 
ting member  for  their  half  of  the  Oommiuloner's 
feet  paid  by  the  sitting  member. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court,  Montreal,  condemning  the  da* 
fondants  to  pay  the  sum  of  $490  jointly  and 
severally .   This  was  the  amount  of  the  Hon* 
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Judge  Bruneau's  account  for  [services  as  Com- 
missioner, appointed  to  take  cognizance  of  the 
contested  election  of  plaintiff  as  Legislative 
Councillor  for  the  laurel  division.  The  plain- 
tiff had  paid  this  account  ano\taken  a  subroga- 
tion of  the  claim,  for  which  he  instituted  an 
action  against  the  defendants  and  obtained 
judgment.  The  defendants  raised  two  points. 
First,  that  the  Commission  being  jointly  issued 
at  the  instance  of  the  petitioners  and  the 
sitting  member,  each  of  the  parties  was  jointly 
and  severally  liable  to  the  Commissioner. 
Second,  that  the  sitting  member  having  paid 
the  amount  to  the  Commissioner,  he  had  only  a 
right  to  a  contribution  from  the  defendants 
[Lamere,  McNaughton  and  McCarthy]  peti- 
tioners, lor  one-half  of  the  amount  so  paid,  each 
of  the  defendants  being  bound  to  pay  him  but 
one-sixth  of  the  amount,  they,  in  tneir  relation 
to  plaintiff,  being  Joint,  and  not  joint  and 
several,  debtors. 

Duval,  C.  J.,  said  there  was  an  error  in  the 
judgment  of  the  Superior  Court.  It  condemned 
the  petitioners,  defendants,  to  pay  the  entire 
amount.  This  was  not  correct.  ITie  amount 
must  be  reduced  to  $165,  being  the  half  of 
$330,  amount  transferred,  and  the  condemnation* 
would  be  jointly,  but  not  solidairement.  Judg- 
ment reformed. 

Devlin  &  Kerr  for  appellants  ;  Lafrenaye  & 
Armstrong  for  respondent. 

Montreal,  Sept.  6th,  1865. 

Buntix,  appellant ;  and  Hibbard,  respon- 
dent. 

Held— That  an  apneal  may  tie  had  to  the  Judicial 
Committee  of  the  Privy  Council  when  the  amount  In- 
volved In  the  controversy  exceeds  £500  stg.,  though 
the  amount  ac  ually  demanded  in  the  declaration  be 
lers  than  £500. 

In  this  case  the  judgment  was  for  the  sum  of 
$1600,  balance  of  $s>800,  f  1200  having  been 

Eaid  on  account  before  action  brought.  [6ee  1 
i.  C.  Law  Journal  P.  34,  where  the  case  is  re- 
ported. ]  On  a  motion  made  by  respondent  for 
leave  to  appeal  to  tho  Privy  Council, 

Duval,  C.  J.,  said  the  judgment  of  the 
Court  of  Appeals  set  aside  the  contract,  and  the 
plaintiff  was  ordered  to  take  back  his  rags, 
which  had  been  sold  for  $2800.  It  was  quite 
evident,  therefore,  that  the  controversy  was  for 
a  sum  exceeding  £500  stg.  On  the  ground 
that  the  judgment  expressly  set  aside  the  con- 
tract, the  motion  for  leave  to  appeal  would  be 
granted. 

Avlwiw,  J.,  said  he  was  of  a  different 
opinion.  The  right  of  appeal  depended  on  the 
amount  of  the  demand.— Motion  granted. 

COURT  OP  QUEEN'S  BENCH. 

December  5th,  1664. 

Present  :  Duval,  Ch.  J.,  Aylwin,  Meredith, 
Mondolet,  and  Drummond,  J* 
Queen  ©.  Samuel  Perry. 

Held- That  the  evidence  requited  by  Cod  sol.  Stat. 
Can.,  Cap.  94,  Sec.  SO,  to  corroborate  the  evidence  of 
an  interested  witness,  cannot  be  based  upon  some-  y 
thing  stated  by  such  witness.  [ 

Mr.  Johnson,  q.C,  for  the  Crown,  stated 


that  the  prisoner  Perry  had  been  tried  on  a 
charge  of  forgery  of  a  promissory  note.  The 
indictment  contained  two  counts.  The  first 
charged  that  the  prisoner  forged,  and  the  sec- 
ond that  he  uttered.  The  name  charged  to 
have  been  forged  was  Henry  8mith.  Henry 
Smith  proved  so  far  as  he  couid  prove  it,  that 
the  signature  was  not  his.  The  prisoner  was 
undefended,  and  the  learned  Judge  who  pre* 
sided  at  the  trial  (Mr.  Justice  Drummond),  re- 
served the  question  for  the  full  Court  whether 
the  evidence  was  sufficient  to  justify  a  convic- 
tion. There  was  in  the  first  place  the  evidence 
of  Henry  Smith  himself,  who  swore  that  the 
signature  was  not  his.  The  onlycorroborative  evi- 
dence was  the  following :  Smith  deposed  that 
meeting  Perry,  he  told  him  the  signature  was 
forged.  Perry  replied "that  is  no  forgery.  I  saw 
you  sign  the  note  myself  one  evening  that  we 
were  at  the  Cosmopolitan  Hotel ;  a  man  named 
Deveau,  and  another  young  man  were  present 
at  the  time."  The  Crown  brought  up  Deveau, 
and  he  swore  that  he  had  never  seen  Smith 
sign  the  note.  Mr.  Johnson  observed  thai 
under  cap.  94,  Consol.  Stat.  Canada,  sec  26, 
no  person  is  to  be  deemed  an  incompetent  wit- 
ness in  support  of  the  prosecution  by  reason  of 
any  interest  which  such  person  may  nave  in  re- 
spect of  any  writing,  &c,  given  in  evidence, 
but  the  evidence  of  any  person  so  interested 
shall  in  no  case  be  deemed  sufficient  to  sustain 
a  conviction,  unless  the  same  is  supported  by 
other  legal  evidence. 

Mr.  Justice  Drummond  said  that  he  had  felt 
it  his  duty  to  reserve  this  point  for  the  fall 
Bench,  especially  as  the  prisoner  was  undefend- 
ed. The  question  was,  could  Henry  Smith, 
who  was  only  yuan-competent  as  a  witness, 
lay  the  substratum  of  the  corroborative  evi* 
donee  required  by  the  statute. 

The  Court  took  time  to  consider,  but  the  fol- 
lowing (March)  term,  they  unanimously  er- 
pressed  the  opinion  that  the  evidence  offered  in 
corroboration  was  wholly  insufficient,  Deveau 
merely  contradicting  something  which  the  in- 
terested witness  said  that  the  prisoner  had 
said. 


SUPERIOR  COURT— JUDGMENTS.  . 

Montbeal,  30th  June,  1865. 
BADGLEY,  J. 

Etjstache  BnufcET  dk  LETAKG,  et  at.  v. 
Venance  Brunet  dit  Letang,  et  al. 

KotaHal  Will  set  aside.—  Held,  that  a  will  made 
before  a  notary  and  two  witnesses  under  circum- 
stances which  rendered  it  improbable  that  the  testa- 
te w%*  In  tho  posresslon  of  his  faculties,  or  that  the 
will  was  dictated  by  hini,  cannot  be  maintained. 

This  was  an  action  brought  by  some  of  the 
children  of  Eustache  Brunet,  the  elder,  against 
the  other  children,  claiming  their  share  of  the 
succession  of  their  father.  The  defendants 
pleaded  that  they  were  in  possession  of  the  es- 
tate under  a  will  made  by  the  deceased  on  the 
27th  of  April,  1863,  at  St.  Joachim  de  la  Pointe 
Claire,  before  Valois,  Notary,  and  two  wit- 
nesses.   The  plaintiff  then  inscribed  en  fattz 
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•gains!  the  will,  so  that  the  object  of  the  action 
was  fat  reality  to  set  aside  this  will. 

TWcase  was  of  considerable  interest.  The 
testator  married  twice.  By  the  first  marriage 
he  had  two  children,  and  by  the  second  mar- 
riage Are  children,  who  were  all  living  at  the 
time  of  his  decease.  The  testator  was  up- 
wards of  seventy-five  years  of  age,  and  was 
goffering  from  throat  disease-  He  was  a  man 
who  never  spoke  much ;  in  fact,  some  of  the 
witnesses  stated  thai  he  never  spoke  except  in 
monosyllables,  and  his  taciturnity  was  not 
diminished  by  the  throat  disease  which  almost 
choked  him.  He  had.  however,  shown  ability 
in  making  money,  the  value  of  his  estate  being 
estimated  at  $60,000.  It  would  appear  that 
the  notary,  who  eventually  made  the  will,  ex- 
hibited a  particular  interest  in  the  testator's 
estate,  and  urged  him  upon  the  subject,  and 
frequently  asked  him  why  he  had  not  made  a 
will  and  settled  his  estate.  On  one  occasion, 
before  the  will  was  executed,  Venanoe,  one  of 
the  sons  of  the  second  marriage,  and  who  alone 
lired  with  his  father  and  mother,  the  second 
wife,  went  to  the  notary,  and  told  him  to  come 
down  and  make  his  father's  will.  The  notary 
went  to  the  house,  accompanied  by  two  wit- 
nesses, and  found  the  old  man  lying  in  such  a 
distressed  condition  of  body  that  it  was  im- 
possible to  make  the  will  at  that  time,  the  wit* 
nesses  themselves  objecting  to  it,  notwith- 
standing the  urgency  of  the  notary,  as  the 
testator  either  could  not  or  would  not  reply  to 
any  of  the  notary's  questions,  and  the  notary 
was  compelled  to  declare  that  he  could  not  do 
it  then.  Four  days  after,  he  was  again  ap- 
plied to  by  Venance,  and  going  back  with 
Venanee,  he  took  papers  with  him  and  again 
went  to  the  house  with  other  two  witnesses. 
The  notary  on  entering  the  sick  room,  (a  miser- 
able apartment  not  much  more  spacious  than 
the  dimensions  of  the  bed),  on  which  the  testa- 
tor was  lying-in  great  agony,  inquired  of  the 
dying  man  how  he  was.  To  this  question 
there  was  no  answer,  or,  if  there  were  any  an- 
swer at  all,  it  was  a  scarcely  articulate  ••  oui.*9 
Then  the  notary  informed  him  that  he  had  come 
there  for  the  purpose  of  drawing  his  will.  One 
of  the  witnesses  said  he  answered  "  oui  " 
again,  after  several  minutes  had  elapsed.  The 
notary  proceeding  to  arrange  sometpapers  which 
they  supposed  was  the  will,  asked  the  old  man 
how  he  wanted  to  dispose  of  his  estate.  He 
replied  (according  to  the  evidence,)  that  he 
gave  to  each  of  his  daughters  3,500  fores  emeien 
cows.  After  he  had  made  this  declaration, 
Theodore,  another  of  his  sons  by  the  second 
wife,  who,  with  Venance,  was  standing  at  the 
door  near  the  bed,  said,  "  Celina  (one  of  the 
daughters)  has  received  84001ivres  (£100)  al- 
ready ;  that  ought  to  be  deducted.*'  The  Notary 
then  asked  if  she  was  to  receive  3,500  livres  in 
addition,  and  the  old  man  is  said  to  have  an- 
swered no.  This  answer  was  certified  by  Bris- 
bois,  one  of  the  witnesses.  Other  questions 
were  then  put  and  answered.  He  is  said  to 
have  given  to  Venance  an  island  opposite 
Rotate  Claire ;  also  the  residence  and  emplace- 
ment that  he  owned,  indeed  the  chief  and  best 
part  of  the  estate.    Having  said  in  one  of  his 


answers  that  he  gave  it  to  his  son,  the  notary 
replied,  "  you  have  four  sons.  There  is  Eus- 
tache,  to  whom  you  have  given  nothing.  Do 
you  include  him  ?  "  The  old  man  seemed  con- 
fused, and  replied  that  he  did  not  know  him. 
But  one  of  the  witnesses  said  he  heard  the  old 
man  say  yes,  and  the  notary  said  he  heard  him 
say  to  give  it  to  Eustache  too.  The  mind  of  the 
dying  man  was  evidently  wandering,  and  he 
did  not  remember  how  many  sons  he  had. 
After  this,  there  was  a  discussion  with  refer- 
ence to  the  personal  estate,  and  Venance  and 
the  notary  are  reported  to  have  pacified  Theo- 
dore with  the  assurance  that  his  share  was 
safe.  Then  followed  the  question  among  those 
present  as  to  who  should  be  the  executor,  and 
it  was  agreed  that  Theodore  should  act  as 
such. 

There  was  a  good  deal  of  contradiction  in  the 
testimony,  and  much  of  it  extremely  unsatis- 
factory, shewing  strongly  of  suggestion  to  suit 
the  interests  of  the  parties  deriving  advantage 
from  the  will  to  the  exclusion  of  the  others. 
Another  peculiar  circumstance  was  that  the 
order  in  which  the  two  witnesses  swore  that  the 
bequests  were  made  differed  from  the  sequence 
in  the  will,  the  order  being  inverted  in  the  latter, 
intimating  that  the  will  must  have  been  pre- 
pared beforehand  by  the  notary  at  the  sugges- 
tion of  some  one  not  the  testator,  and  the  evi- 
dence shewing  that  the  marginal  notes  then 
written  were  actually  the  additions  made  bv 
tho  notary,  who,  as  the  witnesses  said,  at  each 
time,  wrote  a  little  on  the  paper.  Moreover, 
the  ink  with  which  the  marginal  notes  were 
written  was  not  the  ink  with  which  the  will 
was  written,  and  the  ink  of  the  notary's  signa- 
ture also  differed  from  the  ink  of  the  body  of 
the  will.  There  was  other  evidence  to  shew 
that  the  will  never  could  have  been  made  in 
the  house  in  the  manner  alleged.  None  of  the 
witnesses  went  so  far  as  to  state  that  such  was 
the  case.  The  notary  said  he  was  never  spoken 
to  by  Venance  about  it,  but  it  was  almost 
certain  that  he  carried  it  to  the  house  with 
him,  and  that  it  was  made  according  to 
the  instructions  of  Venance.  Taking  all 
the  circumstances  into  consideration,  [re- 
membering that  the  old  man  was  sinking  at 
the  very  door  of  death,  afflicted  with  a  disease 
that  rendered  it  almost  impossible  for  him  to 
articulate,  and  that  he  died  a  week  or  ten  days 
after,  the  conclusion  was  that  the  will  was  a 
fabrication,  that  the  inscription  en  faux  must 
be  maintained,  and  the  will  set  aside.  Inscrip- 
tion en  faux  maintained. 

Marie  Odile  Malo  e.  DEMONTiGNr. 

Separation  &e  corpt  et  de  Hens  granted  on  account  of 
cmeity  on  the  part  of  the  hnsbana. 

This  was  an  action  en  eiparation  de  corpt  at 
de  stasis,  brought  by  a  lady  who  had  reached  the 
age  of  fifty-three  or  fitty-four  when  she  married 
the  defendant  Soon  after  the  marriage,  the 
defendant  while  inebriated  frequently  commit- 
ted acts  of  violence  on  the  person  of  his  wife, 
so  that  she  was  at  length  lorced  to  leave  the 
house.  She  expected  to  inherit  some  property 
from  her  mother,  and  brought  the  present 
action  to  secure  it  from  her  husband.    The 
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riolence  proved   was    sufficient.      Separation 
granted. 

Kerry  et  al.  v.  Sewell  et  al,  and  Sewell 
et  aJ,  plaintiffs  en  garantie,  v.  SMITH  et  a/,  de- 
fendants en^aruittie.  2nd,  Lamplough  et  al, 
«.  the  same.  3rd,  Lyman  et  al,  e.  the 
same. 

Hsu>— That  when  the  article  sold  tarns  oat  to  bo 
something  entirely  different,  tho  eale  is  null,  though 
made  by  sample. 

These  three  cases  all  originated  in  one  tran- 
saction, and  in  each  case  there  was  a  demand* 
en  garantie  against  the  same  parties.  In  1864, 
Messrs.  Smith  &  McCulloch  had  a  consign- 
ment of  indigo,  which  they  so  called,  which 
they  sold  to  Messrs.  Sewell,  Wetenhall  A 
Reid .  The  latter,  either  personally  or  through 
brokers,  offered  this  article  to  various  parties. 
The  first  application  was  made  to  Messrs. 
Lyman,  Clare  &  Co.,  to  whom  they  offered  it 
at  forty  cents  a  pound.  At  that  time  Lyman 
&  Co.  did  not  want  indigo.  But  five  or  six 
days  after,  Messrs.  Sewell  &  Co.  returned  with 
a  sample  and  offered  it  at  thirty-five  cents  a 
pound.  Tempted  by  the  low  price,  Messrs. 
Lyman,  Clare  &  Co.  bought  four  or  five  par- 
cels. In  the  case  of  Messrs.  Lamplough  & 
Campbell  and  Messrs.  Kerry  A  Co.,  the  sales 
were  made  by  brokers.  The  sales  were  made 
by  sample,  but  there  was  no  examination  of 
the  samples  at  the  time  by  any  of  the  pur- 
chasers. The  bill  of  parcels  in  each  case 
specified  the  article  sold  to  be  indigo.  Five  or 
six  days  after  it  was  found  that  the  article  was 
not  indigo  at  all.  Though  made  up  for  sale 
exactly  Tike  the  real  article,  it  was  nothing 
more  than  common  clay  coloured  with  Prussian 
blue.  There  was  not  a  particle  of  indigo  in  the 
whole  composition.  As  soon  as  this  was  dis- 
covered the  purchasers  applied  to  Messrs. 
Sewell  &  Co.,  to  take  back  their  goods,  and 
on  their  refusal  to  do  so,  the  present  actions 
were  brought  against  them,  the  defendants  in 
turn  bringing  actions  en  garantie  against 
Messrs.  Smith  4%  McCulloch,  from  whom  they 
had  purchased. 

Now  it  was  very  true  that  where  goods  were 
sold  by  sample,  and  where  an  examination  of 
the  sample  was  made  sufficient  for  the  purpose 
of  enabling  the  purchaser  to  be  satisfied  that 
the  goods  agreed  with  the  sample,  the  pur- 
chaser would  be  held.  He  had  made  his  ex- 
amination and  could  not  reject  his  bargain. 
But  where  a  merchant  professes  to  sell  an  ar- 
ticle, it  must  be  the  article  itself.  It  may  be  a 
very  inferior  description  of  the  article,  but  it 
must  at  least  be  the  article  which  it  is  held  out 
to  be.  It  is  not  enough  that  it  is  a  mere  imita- 
tion. If  a  man  intends  to  buy  gold,  and  re- 
ceives pinchbeck  the  sale  is  ot  no  effect. 
Pothier  laid  this  principle  down  very  clearly. 
The  parties  were  entitled  to  recover  the 
amounts  which  they  had  paid  for  the  supposed 
indigo.  Judgment  for  plaintiffs  in  all  three 
cases.  The  actions  en  garantie  were  defective 
in  form,  and  must  be  amended  before  any 
judgment  could  be  given.  The  declaration 
en  garantie  set  out  the  original  sale  and  then 
the  words  of  the  declaration  in  the  principal 
action,  followed  by  a  prayer  for  judgment. 


This  was  not  enough.  There  must  be  a  sub- 
stantial allegation  mat  the  plaintiffs  en  garantie 
bought  this  article  from  defendants  en  garmntiet 
and  that  it  was  not  the  thing  it  was  represented 
to  be ;  that  they  had  sold  it  and  were  prosecuted 
to  take  it  back  or  return  the  price  received. 
Judgment  for  plaintiffs,  and  actions  en  garantie 
to  be  amended. 

MacBeait  v.  Dalrymple. 

Hsld— That  when  a  creditor  leaves  a  legacy  to  a 
debtor,  tbe  preemption  is  that  he  intends  the 
amount  of  the  bequest  to  be  paid  without  deduction 
of  the  debt. 

This  was  an  action  to  recover  a  legacy, 
brought  against  the  universal  legatee  of  the 
late  Mr.  William  Skakel.  The  plaintiff  had 
been  for  many  years  a  very  intimate  friend  of 
deceased,  and  some  years  before  the  latter 
died  he  advanced  urns  of  money  to  the  plain- 
tiff, amounting  t  £135.  There  was  no  diffi- 
culty as  to  this  amount.  It  was  advanced  by 
Mr.  Staples  for  the  purpose  of  assisting  the 
plaintiff  to  purchase  two  lots  of  the  McGiil 
College  property,  and  to  build  a  house  on  them. 
The  will  contained  the  following  among  other 
clauses  ■ 

"  I  will  and  bequeath  to  William  Mscbean 
the  sum  ot  £150,  he  being  my  particular 
friend  and  a  distant  relation,  to  be  unto  him 
once  paid." 

By  this  will  Macbean  was  also  elected  one 
of  the  executors. 

At  the  time  this  will  was  made,  Mr  Macbeaa 
had  received  from  the  deceased  £135.  Mr. 
Macbean  sued  for  £150,  the  amount  of  his 
legacy,  and  was  met  by  the  plea :  "  You  have 
already  received  £135;  we  tender  you  £15, 
the  amount  required  to  make  up  the  £150." 
Plaintiff  answered  that  he  was  entitled  to  tho 
£150,  besides  what  he  had  received,  which  in 
fact  was  not  loan  to  him,  but  gratuity. 

The  question  was,  whether  the  action  was 
maintainable  for  the  £  150  over  and  above  the 
£135.  Whether  the  deceased  was  justified  in 
giving  the  plaintiff  £150  was  not  the  question 
here,  out  whether  the  sum  bequeathed  in  the 


will  was  to  be  held  paid  or  to  pe  compensated 
to  the  extent  of  £  135  by  what  plaintiff  had  re- 
ceived. The  presumption  that  arises  when  a 
creditor  makes  a  bequest  to  a  debtor  is  differ- 
ent from  that  which  arises  when  a  debtor  leavee 
a  bequest  to  a  creditor.  In  the  latter  case  it 
may  be  presumed  that  the  legacy  is  intended 
to  discharge  the  debt.  In  the  former  case  it 
may  be  presumed  the  creditor  would  not  give 
the  money  with  one  hand  if  he  intended  to  de- 
mand it  back  with  the  other.  But  in  addition 
to  this  there*  was  extraneous  testimony  in  the 
shape  of  a  letter  written  by  deceased  to  the 
plaintiff,  which  showed  that  the  money  advanc- 
ed during  his  lifetime  was  intended  as  a  gift, 
tbe  two  persons  being  on  most  intimate  terms. 
No  receipts  had  been  taken  by  Mr.  Skakel  for 
the  £135.  The  defendant  was  not  an  heir  at 
law  of  him,  and  had  received  a  large  universal 
legacy.    Mr.  Skakel  died  a  bachelor. 

Under  all  the  circumstances  judgment  mast 
go  for  plaintiff  for  the  full  amount  of  £150. 

MacKay  c\ Austin  for  plaintiff;  Day^t  Day 
for  defendant. 
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FOAATKRAULT  v.  McNaUGHTON. 

Hxu»— That  It  it  aot  neeeeaery  tor  a  peraon,  whan 
staring  a  builder  the  balanoa  dao  him  under  a  ron- 
traet  to  reaenra  hit  rights  of  action  against  the  builder 
In  respect  to  defecu  In  the  building.  Bat  if  tuch 
itaaifa  be  made,  the  builder  cannot  on  thle  aoeonnt 
remee  to  accept  the  halanoe  tendered  him. 

This  wan  an  action  for  a  balance  due  nnder  a 
builder's  contract  Mrs.  Adams  entered  into  a 
contract  with  plaintiff  for  the  building  of  a 
house.  When  the  whole  thing  was  finished,  a 
certain  amount  was  found  to  be  due  to  plain- 
tiff. Mm.  Adams  tendered  him  the  money 
through  M.  Labedie,  her  notary,  but  with  re- 
serve of  her  rights  under  certain  protests  re- 
specting supposed  or  alleged  defects  in  the 
building.  Now  whether  she  had  made  this  re- 
serve or  not  was  a.  matter  of  very  little  conse- 
quence, as  she  could  always  exercise  the  right 
of  action  against  plaintiff  in  respect  to  those 
matters.  Plaintiff  declined  to  take  the  money 
nnder  this  reserve.  The  tender  was  made  in 
American  gold  pieces,  and  was  not  quite  so 
legal  as  it  might  have  been.  But  it  was  clear 
that  the  money  was  ready  for  him.  Under 
these  circumstances  judgment  would  go  for  the 
amount  tendered,  but  (as  he  had  refused  to  re- 
ceive this  money)  without  costs. 

Kelly  v.  McGee.— The  plaintiff  was  the 
owner  of  certain  lots  of  land  in  Chatham.  De- 
fendant wishing  to  purchase,  they  went  over 
the  land  together,  and    the    defendant   being 

Site  satisfied,  the  deed  was  drawn.  When 
» present  action  was  brought  for  the  recovery 
of  the  amount  of  the  purchase  money,  defend- 
ant pleaded  that  there  was  no  loghouse  upon 
the  land,  and  that  a  certain  deduction  should 
be  made  on  this  account.  Now  the  defendant 
must  have  been  perfectly  well  acquainted  with 
this  fact  from  the  tott.— Judgment  for  plain- 

Bll'sihart  e.  Boulk  ;  Hubert,  curator. 

Fns- Tuat  a  wife  amors*  de   bient  unit  be 
anthorinea  by  her  huebtnd  to  make  an  opposition  to 
a  ae>e ;  and  that  the  w1fe*t  admission  that  th 
authorised  win  invalidate  the  opposition. 

In  this  case  the  defendant's  property  being 
seised  under  a  writ  of  execution  on  a  judg- 
ment, defendant's  wife,  M.  A.  X.  ArchambauU, 
made  an  opposition  in  her  own  name  as  teparit 
it  biens  from  her  husband  and  authorized  by 
him.  Plaintiff  answered  that  she  never  was 
authorised  by  her  husband.  The  parties  went 
to  proof,  and  the  lady,  being  brought  up, 
swore  that  she  was  not  authorised,  and  that 
she  did  not  require  any  authority  from  her 
husband.  Unfortunately  she  had  thus  proved 
the  exception  herself.  Toe  difficulty  was  that 
upon  the  face  of  the  opposition,  the  husband 
appeared  to  have  come  in  and  authorised  her. 
Bat  it  was  her  own  opposition  and  she  said  she 
was  not  authorised .  Now  an  authorisation  was 
necessary ;  the  exception  would,  therefore,  be 
maintained,  and  the  opposition  dismissed  with 
costs.— Opposition  di$mu&ed. 

MONK,  J., 

scotte.  ixcumbbst  and  churchwardens 
Christ  Church  Cathedral. 
Haw—That  an  architect  is  responsible  for  defects 


not 


in  a  building  erected  by  him,  though  the  plans  were 
made  by  another  architect  before  he  assumed  charge. 

This  was  an  action  for  Architect's  commis- 
sion, Ac.  There  was  no  difficulty  as  to  the  3 
per  cent,  charged  on  the  bulk  of  the  outlay, 
Dut  there  were  other  items  in  the  account 
which  the  Church  authorities  disputed.  These 
sums,  however,  were  of  little  consequence,  in- 
asmuch as  the  plaintiff  was  liable  for  want 
of  skill.  It  was  true  he  built  the  Church  upon 
the  plans  of  another  architect,  hut  it  was  his 
duty,  as  the  work  went  on,  to  see  what  he  was 
about.  There  was  no  difficult v  as  to  his  liabil- 
ity. The  damages  occasioned  by  his  want  of 
skill  might  be  opposed  in  compensation,  and 
the  action  would,  therefore,  be  dismissed. 

Ex  parte  C.  GAREAU,  for  certiorari. 

Hsld— That  a  conviction  fir  dlttnrbing  the  public 
peace,  "in  premlaea  oaTMcUill  Street,*1  does  not  come 
under  the  at  state. 

This  was  an  application  on  the  part  of  the 
petitioner  to  quash  a  conviction  by  the  Re- 
corder for  disturbing  the  public  peace  **in 
premises  off  McGill  street,1*  by  using  icsulting 
language  towards  Michael  Ryan,  constable 
The  petitioner  represented  that  the  alleged 
offence,  which  he  denied  tn  toto,  was  not  com* 
mitted  in  the  public  street  at  all,  but  merely  a 
conversation  that  took  place  in  his  own  store. 
Ryan  had  entered  the  store  on  the  30th  March 
last,  and  requested  Mr.  Oareau  to  have  the  ice 
removed  from  the  side-walk,  as  his  neighbour 
was  getting  his  removed.  Mr.  Oareau  (who 
had  been  notified  in  the  morning  of  the  same 
day  by  another  policeman  to  remove  the  ice,  and 
who  thereupon  sent  his  boy  out  to  do  so) 
answered  that  it  was  already  commenced,  and 
the  boy  was  then  at  his  dinner.  The  police- 
man said  it  was  not  commenced.  Mr.  Gareau 
told  him  he  lied,  and  then  went  with  him  to  the 
door  to  point  out  where  the  job  had  been  begun. 
It  was  here  that  Ryan  said  he  was  insulted  by 
Mr.  Gareau,  but  the  book-keeper  and  another 

Serson  in  the  store,  who  were  within  a  short 
istance,  testified  that  they  did  not  hear  Mr. 
Gareau  make  use  of  any  insulting  language. 
The  Court  was  disposed  to  maintain  the  pre- 
tensions of  the  petitioner.  Premises  off  McGill 
Street,  simply  meant  a  house  on  McGill  Street, 
and  the  alleged  offence,  therefore,  did  not  como 
under  the  terms  of  the  statute.  The  conviction , 
too,  repeated  the  same  thing  "  in  premises  off 
McGill  Street."  The  conviction  was  there- 
fore bad,  and  must  be  quashed  with  costs. 

Masson  et  al.  v.  McGowan,  and  Peter 
McGowan,  opposant.— This  was  an  opposition 
to  the  seizure  of  real  estate.  The  plaintiffs  said 
the  opposant  had  previously  put  in  an  opposi- 
tion to  the  sale  of  the  moveable  property,  which 
opposition  was  based  on  a  deed  which  the  Court 
held  to  be  fraudulent.  The  same  deed  being 
made  the  basis  of  the  present  opposition,  the 
plaintiffs  pleaded  the  former  judgment  as  chose 
jugte.  The  Court  was  convinced  from  the 
evidence  that  the  deed  was  fraudulent,  and  the 
opposition  must  be  dismissed  with  costs. 

Rowand  v.  Hopkins.— A  question  between 
the  plaintiff  and  the  executor.  Plaintiff  must 
render  the  account  as  prayed  for. 
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BouviEB  v.  Brush  e*aJ.— This  wu  an  action 
to  set  aside  a  sheriff's  sale,  on  the  ground  that 
the  advertisements  were  not  regularly  made. 
The  Court  found  that  the  advertisements  had 
been  regularly  made  as  required,  and  the  action 
would,  therefore,  be  dismissed. 

Jodoin  v.  Fabrique  de  Varennes.— This 
was  an  action  against  the  Fabrique.  The  plea 
was  that  it  was  the  building  committee  on 
whom  the  responsibility  lay.  There  was  no 
difficulty  in  coming  to  the  conclusion  that  the 
building  committee  were  not  responsible.  The 
party  responsible  was  the  Fabrique.  Judg- 
ment for  plaintiff. 

Hunter  v.  Grant.— There  was  nothing  in 
this  case  to  shew  the  connection  between  the 
transfer  of  the  bailleur  defend*  and  the  account 
sued  upon.  Several  instalments  payable  under 
the  transfer  were  coming  due,  but  at  the  time 
the  action  was  brought  none  of  these  instal- 
ments were  due.  His  Honor  was  of  opinion 
that  the  action  must  be  dismissed  with  costs. 

Tarratt  etal.  v.  Barber  tt  al.,  and  Tar- 
ratt  tt  al.  v.  Foley. — Applications  were  made 
in  these  cases  for  a  commission  rogatoire  to  Eng- 
land. The  cases  had  been  inscribed  for  hearing. 
The  inscription  in  both  cases  was  premature, 
and  the  motion  to  discharge  inscription  must 
be  granted  in  both  cases. 

Serre  v.  Grand  Trunk  Co.— This  was  an 
action  for  damages.  The  plea  denied  that 
plaintiff  had  suffered  any  damage.  The  parties 
want  to  proof,  and  the  plaintiff  brought  up 
three  or  four  witnesses,  who  estimated  the 
damage  at  a  high  figure,  but  spoke  in  very 
vague  terms  of  the  nature  ot  the  damage.  When 
cross-examined  it  did  not  appear  that  they  had 
paid  much  attention  to  the  place,  but  simply 
looked  at  it  as  they  passed  in  the  cars.  The 
Court  was  of  opinion  that  there  was  no  damage 
proved.    Action  dismissed  with  costs. 

Nordheimer y.  Duplessis.— This  was  an 
action  en  revendication  of  a  piano.  The  defend- 
ant said  he  purchaaed  it  at  a  judicial  sale.  The 
fact  of  a  purchase  at  a  judicial  sale  was  clearly 
proved.    Action  dismissed  with  costs. 

COURT  OF  REVIEW. 

Montreal,  June '30, 1865. 
Present— Badgley,  Berthelot  and  Monk,  J. 
BADGLEY,  J. 

Hart  v.  Aue,  and  Hart,  tiers  saisi.—  A 
motion  had  been  made  by  the  defendants  to 
discharge  the  dttihlrt  in  this  case,  because  it 
was  not  indicated  in  the  motion  that  the  party 
appealing  had  been  aggrieved  by  the  judgment 
of  the  original  Court.  But  it  was  not  necessary 
for  the  party  to  tell  the  Court  that  he  was  ag- 
grieved. The  fact  that  he  considered  himself 
aggrieved  was  sufficiently  shewn  by  his  ask- 
ing for  revision  of  the  judgment. — Motion  re- 
jected with  costs. 

Johnston  tt  al.  v.  Kelly. 

Held— That  a  final  judgment  rendered  by  a  judge, 


diimlsiing  a  writ  of  attachment  under  the  Insolvent 
Act  of  1864,  Sec.  8,  Sub  Bee.  0.  Is  subject  to  review, 
under  ST  A  28  Vic.  C.  89,  8.  80. 

This  was  a  motion  to  discharge  an  inscrip- 
tion for  review  of  a  judgment  dismissing  a  writ 
of  attachment  under  the  Insolvent  Act,  on  the 
ground  that  there  was  no  appeal. 

Motion  rejected  with  costs. 

Corporation  Seminary  of  Nioolet  v. 
Parenteau  tt  al.  and  Roy,  creditor,  and 
Toukoeon  tt  al.  contestants.  This  was  a  case 
from  Sorel.  Judgment  was  rendered  upon  a 
distribution  of  moneys  under  an  execution,  and 
in  making  up  the  judgment,  the  prothonotarv 
had  taken  the  Registrar's  certificate,  by  which 
he  found  that  Soy  had  the  first  mortgage. 
Judgment  below  confirmed. 

Cairns  v.  Hall.— Action  in  ejectment  Plea 
that  there  was  tacit  reconduction.  No  proof  of 
plea.    Judgment  below  confirmed. 

Dupuis  v.  Bell.— Plaintiff  got  a  judgment 
against  defendant's  daughter,  and  in  the  seizure 
which  followed,  some  misunderstanding  oc- 
curred in  consequence  of  the  guardian  being 
English  and  not  able  to  speak  French,  and  the 
bailiff  being  French  and  unable  to  speak  Eng- 
lish. The  bai lift"  made  the  guardian  responsible 
for  the  entire  debt,  interest  and  costs.  Upon 
that  security  bond  judgment  was  rendered  in 
the  district  of  Iberville,  condemning  defendant. 
This  judgment  was  clearly  contrary  to  law  and 
must  be  reversed.    Security  bond  set  aside. 

Viau  v.  Jubenville.— In  this  case  there 
was  a  difficulty  about  a  balance.  A  stone 
building  was  to  be  put  upon  the  place  where 
there  had  been  a  wooden  one.  Toe  question 
came  up,  was  the  builder  bound  to  account  for 
the  stone  on  the  premises  ?  The  usage  appeared 
to  be  that  where  the  builder  is  not  paid  for 
taking  down  the  old  building,  he  has  a  right  to 
the  stone  ;  but  where  he  is  paid,  he  must  ac- 
count. In  this  case  he  was  paid  f  35  for  the 
taking  down  the  old  building.  Therefore,  this 
item  must  be  deducted. — Judgment  reformed. 

Atty.-Genebal,  and  Grand  Trunk  Co.— 

As  stated  at  the  time  of  the  argument,  the  Court 
did  not  think  it  would  be  right  to  dismiss  the 
action  on  the  demurrer,  and  therefore  the  judg- 
ment must  be  confirmed. 


CIRCUIT  COURT. 


MONK,  J. 

Scullion  v.  Perry  et  al.—  The  plaintiff, 
a  money  lender,  lent  a  sum  of  money  to  E.  B_ 
Perry,  tor  which  he  took  his  note.  Not  beinsr 
satisfied  with  the  name  of  Perry,  he  obtained* 
an  endorser.  The  note,  payable  two  months 
after  date,  not  being  paid  at  maturity,  was  pro- 
tested, and  the  present  action  brought  against 
the  maker  ana  endorser.  The  former  made 
default.  The  endorser,  Alport,  appeared  at»<l 
said :  I  never  endorsed  a  note  made  by  E .  B_ 
Perry.  I  endorsed  a  note  of  which  J.  B.  Perry- 
was  the  maker.  The  name  in  the  protest  wchs 
E.  B.  Perry.  The  peculiarity  of  the  case  was 
that  on  loping  at  the  name  of  the.  maker,  &x\ 
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the  note,  it  was  impossible  to  say  whether  it  was 
ETB.  or  J.  B.  He  was  sued  as  E.  B.  Perry 
tod  bad.  allowed  the  case  to  go  by  default.  The 
Court  might  assume,  therefore,  that  his  name 
was  E.B.  Perry*  and  assuming  this,  the  pro- 
test would  be  all  right.  The  judgment  would, 
therefore,  condemn  the  endorser,  because  he 
had  not  put  in  an  affidavit  under  the  statute. 

Doutilb  «.  Dbmpsey.— A  petition  was  pre- 
pared by  a  number  of  bailiffs,  and  the  defendant 
among  others  was  asked  to  sign  it,  and  paid  25 
cents  towards  expenses.  The  plaintiff  was  em- 
pjojid  to  present  the  petition,  and  now  a  large 
mil  was  rendered,  ana  an  attempt  made  to  fas- 
ten the  responsibility  for  the  whole  upon  the 
defendant.  This  was  carrying  the  matter  too 
far.  The  defendant  had  no  mere  to  do  with  it 
tsananjof  the  other*,  and  the  action  must  be 


HAMLET.  J. 

Kochon  v.  Gaspei,.— The  defendant  was  the 
tenant  and  occupant  of  a  hotel  near  the  market. 
ICed.  Sochon,  who  was  a  widow,  took  a  house 
in  the  neighbourhood  to  be  used  as  an  eating- 
beose.  This  interfered  with  defendant's  profits, 
end  he  thought  he  would  put  a  stop  to  it  by 
driving  her  away.  So  he  called  her  all  sorts 
of  names,  said  she  had  no  right  to  keep  an  eat- 
ing-house there,  and  insulted  and  annoyed  her 
in  every  possible  way.  Among  other  things, 
he  need  to  call  out  to  people  going  into  her 
honee,  that  she  was  a  bad  woman.  Now  this 
vu  not  to  be  allowed  under  any  circum- 
stances, but  more  particularly  when  there  was 
nothing  to  shew  that  there  was  any  truth  in 
the  charges.  $50  damages  would  be  awarded, 
with  coats  as  of  lowest  class  appealable  Circuit 
Court. 

tfCaurBiA  r.  Frmon.— This  case  all  turn- 
ed open  the  fact  of  a  reference  to  arbitrators. 
Them  was  a  general  consent  that  the  arbitra- 
tes should  settle  the  case  between  them.  The 
I  at  first  named  a  third,  and  they 
to  hear  the  parties,  dec.  In  the 
coarse  of  theix_prooeeding8  the  City  Inspector, 
Mr.  M cQuisten,  was  called  before  them  as  a 
witness,  and  it  was  upon  his  testimony  that  the 
ease  turned.  Notes  of  Mr.  McQuisten*s  evi- 
dence were  taken,  but  he  was  not  sworn  at  all. 
Wnen  the  arbitrators  fonnd  that  there  was  a 
difference  of  opinion,  Mr;  McQuisten  went 
vith  the  notes  oi  his  testimony,  and  swore  to 
them  Define  a  commissioner.  Now  this  being 
the  rnline  testimony  on  which  the  arbitrators 
ends  up  their  mind,  it  would  be  irregular  to 
beld  their  report,  made  under  such  circum- 
stances, to  be  valid.  The  Court  could  only 
eme  to  the  conclusion  that  the  report  must  be 
«t  aside.  The  parties  might  agree  as  to  whe- 
ther sew  arbitrators  should  be  appointed,  or  the 
*K  eass  chosen  to  do  the  work  over  again. 
&*ert  set  aside. 


SUPERIOR  COURT. 

Sept.  25, 1865. 

BQTfflELOT,  J.,- 
Cwovv.  Brega. 

i  afidavH  fat  capiat,  the  omission 


of 'tee  names  of  the  persons  from  whom  the  deponent 
obtained  bis  information  is  a  total  defect. 

The  defendant  in  this  case  moved  to  quash  a 
capias  on  the  following,  grounds :  1st  That  the 
place  where  the  debt  was  contracted  was  not . 
specified.  The  Court  was  not  disposed  to 
maintain  this  objection,  as  it  appeared  from  the 
facts  set.  out  that  the  debt  was  contracted  in 
Lower  Canada.  2nd.  It  was  objected  that  the 
names  of  the  persons  from  whom  the  plaintiff 
derived  his  information  that  defendant  was 
about  to  abscond,  were  not  stated  in  the  affida- 
vit. It  was  merely  statedthat  he  was  informed 
by  two  credible  persons.  This  was  a  fatal 
omission,  and  on  this  ground  the  capiat  must 
be  quashed  with  costs. 

COUST  OF  REVIEW. 

Sept.  30, 1865. 
Present:   Badgley,   J.,  Berthelot,  J.,  and 

Monk,  J. 

Humphries  v.  Corporation  of  Montreal. 

Hsld— That  the  Corporation  of  a  city  is  liable  in 
damages  for  an  acoiaent  which  occurred  In  conse- 
quence of  part  of  a  street  being  encumbered  with 
building  materials  to  more  than  half  Its  extent,  and 
not  protected  by  a  light  at  night. 

Badgley,  J. — This  was  an  application  for 
the  revision  of  a  judgment  of  the  Superior 
Court,  Montreal.  The  action  was  founded 
upon  injuries  sustained  by  the  plaintiff,  a  cab 
driver,  whose  vehicle  was  overturned  in  a  street 
of  the  city,  at  a  late  period  in  the  evening,  when 
there  was  no  negligence  on  his  part.  The  cir- 
cumstances were  as  follows :  A  house  was  being 
built  in  a  certain  street,  and  the  parties  building 
the  house  encumbered  the  street  not  only  to 
half,  but  to  even  more  than  half,  its  extent  with 
building  materials.  On  the  night  of  the  acci- 
dent the  plaintiff  was  driving  his  cab,  and 
drove  up  against  a  part  of  these  building  mate- 
rials, consisting  of  large  and  cumbrous  stones. 
The  cab  was  upset  ana  the  horso  much  injured. 
The  plaintiffs  collar  bone  was  broken,  his 
shoulder  dislocated,  and  he  suffered  much  in- 
convenience, pain  and  trouble  The  medical 
man  who  attended  him  states  that  at  the  pre- 
sent time,  months  after  the  accident ,  his  arm  is 
still  weak,  and  that  it  is  almost  im  possible  for 
him  to  use  his  fingers.  The  question  now 
arises,  was  the  Corporation  guilty  of  negligence? 
The  evidence  shewed  that  the  street  was  greatly 
encumbered  with  stone  and  building  materials. 
More  than  that,  a  little  further  down  and  within 
a  few  paces  of  the  spot,  a  large  quantity  of  fire- 
wood was  lying,  so  that  the  carter  was  obliged 
to  make  a  turn  before  reaching  the  place  of  the 
accident.  There  were  no  lights  in  the  street 
that  night,  and,  what  was  worse,  there  were  no 
lights  at  this  dangerous  spot  to  protect  passen- 
gers who  might  be  obliged  to  go  along  that 
way-  Not  only  this,  but  the  street  inspector 
was  sick,  and  the  person  employed  in  his  place 
had  gone  up  and  down  the  street  for  weeks 
previous,  without  having  done  anything  to 
guard  against  such  accident.  Under  these  cir- 
cumstances the  Court  must  confirm  the  judg- 
ment of  the  Superior  Court  which  awarded  the 
plaintiff  £100  damages.— Judgment  coqfirnud. 
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Bank  of  B.  N  A.  v.  Benoit.— Badgley,  J. 
—A  motion  was  made  in  this  case  by  plaintiff 
to  reject  the  motion  of  defendant  for  inscription, 
as  being  too  late.  On  looking  into  the  record 
the  Court  found  that  this  was  the  case.  Motion 
grnntid  with  costt. 

Cowan  r.  McCready.— Badgley  ,J. ,— This 
was  a  case  from  the  Circuit  Court,  Montreal. 
The  defendant,  who  was  building  a  house,  gave 
it  out  to  be  built  by  contract  to  two  individuals, 
from  the  foundation  to  the  roof.  The  roof  was 
to  be  covered  with  a  particular  material,  and 
this  roofing  was  done  by  plaintiff.  Finding, 
probably,  that  he  could  not  get  his  money  from 
the  contractor,  he  turned  round  upon  the  pro- 
prietor, defendant  in  this  action,  and  alleged 
that  the  roof  was  covered  at  his  request.  There 
was  no  doubt  that  the  roof  was  covered  by 
the  plaintiff,  but  the  testimony  of  Mr.  Brown, 
the  architect,  was  conclusive  to  the  fact  that 
Mr.  McCready  never  had  anything  to  do  with 
the  plaintiff,  and  would  have  nothing  to  do  with 
him  about  the  matter.  The  engagement  was 
between  the  plaintiff  and  Sheehan,  the  con- 
tractor. The  judgment  of  the  Superior  Court 
dismissing  the  plaintiff's  action  must  be  con- 
firmed.   Judgment  confirmed. 

Fabrique  of  Montreal  n.  Brault. 

Held— That  the  heirs-at-law  are  liable  each  for  his 
share  only  of  the  pew  rent  due  by,  and  the  charges  for 
interring  their  parents. 

Badgley,  J.— This  was  an  action  brought 
against  a  single  individual,  Joseph  A.  Brault, 
for  the  recovery  of  the  full  amount  of  pew  rent, 
for  the  pew  occupied  by  his  late  father  in  the 
Parish  Church,  and  also  for  the  full  amount  of 
the  Church  charges  for  the  burial  of  his  parents 
inside  the  church.  The  question  did  not  turn 
upon  the  largeness  of  the  amount,  but  upon  the 
defendant's  liability  for  the  whole.  If  the  defen- 
dant could  be  sued  at  all,  he  could  only  be  sued 
as  the  heir-at-law  of  the  person  who  owed  the 
rent.  Now  there  were  three  brothers,  heirs-at- 
law  ;  therefore  each  was  liable  for  a  third  only. 
Then  as  to  the  interment  charges.  The  defendant 
did  not  make  any  arrangement  with  the  Church 
authorities  for  the  interment  of  his  father  and 
mother :  he  was  not  present  at  his  father's  in- 
terment, but  assisted  at  that  of  his  mother,  and 
knew  where  it  would  take  place,  without 
making  an v  objection .  The  arrangement  made 
was  with  the  brother  of  defendant.  There  was 
a  privilege  in  favor  of  the  Church  charges, 
but  this  privilege  could  only  go  to  the  extent 
for  which  the  individual  was  liable ;  and,  there- 
fore, defendant  could  only  be  held  liable  for  one- 
third.  The  Church  had  not  established  the  ex- 
istence of  any  contract  with  defendant :  they 
sued  him  as  representative  of  the  estate.  Under 
these  circumstances,  the  judgment  would  be 
reformed  ;  and  the  judgment  would  only  go  for 
one-third  of  the  amount  claimed,  or  £36  in  all. 
Judgment  reformed. 

McGnnns  v.  Cartier  and  Cartier  op- 

posant. 

Hxlih- That  where  an  opposition  to  the  sale  of  land 
Is  eased  noon  title  under  a  deed  of  donation  manifest- 
ly fraudulent!  the  judgment  dismissing  such  op- 


position should  be  motto*  that  the  deed  of  donation 
was  fraudulent,  and  not  that  the  opposition  was  un- 
supported by  sufficient  proof. 

Badgley,  J.—This  was  an  application  for  re- 
vision of  a  judgment  from  the  District  of  Iber- 
ville. The  plaintiff  obtained  a  judgment  on  the 
4th  April,  1863,  against  the  defendant  on  certain 
mortgage  deeds  which  had  reference  to  some 
pioperty  at  St.  A  than  as  e,  belonging  to  the  de- 
fendant, running  back  to  1830,  which  were  es- 
tablished by  the  judgment,  but  the  amount  not 
being  fixed  by  the  judgment.-  Although  the 
right  of  the  plaintiff  was  then  settled,  the 
precise  amount  was  afterwards  established 
with  the  assistance  of  an  expertise.  It  was  for 
this  amount  so  found  to  be  due  by  defendant  to 
plaintiff,  that  the  latter  caused  to  issue  the  writ 
of  execution  by  which  the  lot  of  land,  the  prop- 
erty of  the  defendant  at  the  date  of  the  judg- 
ment, was  seized  by  the  Sheriff.  On  the  7th 
April,  1863,  only  three  days  after  the  rendering 
of  the  judgment,  the  defendant  made  an  act  of 
donation,  by  which  he  transferred  the  land 
seized  in  this  case  to  his  two  sons,  one  of 
whom  was  a  minor  and  the  other  of  age. 
The  consideration  of  the  donation  was  to  be 
the  support  of  the  father  and  mother  and  their 
two  daughters,  besides  the  payment  of  the 
mortgage  indebtedness  of  the  lot  of  land.  The 
children  donees  never  disturbed  the  father  in 
his  possession.  To  the  plaintiffs  seizure  of  the 
lot  of  land,  the  opposants  fyled  an  opposition, 
setting  out  title  under  the  deed  of  donation, 
which  was  dismissed.  The  only  difficulty  about 
the  case  was  the  ground  of  the  judgment  at 
Iberville.  The  ground  assigned  was,  that  be- 
cause the  opposants  had  not  made  sufficient 
Sroof  of  their  opposition,  it  must  be  dismissed, 
ow  this  was  not  the  question  :  the  question 
was  the  fraudulent  deed  of  donation*  The  judg- 
ment of  the  Court  of  Review  was  in  its  result 
the  same  and  confirmatory  of  the  "judgment 
rendered  at  Iberville,  but  it  was  upon  the  ground 
that  the  deed  was  fraudulent.  As  the  <partie* 
had  been  led  astray  by  the  motivS  Jof  the 
judgment  appealed  from,  no  costs  would  be 
allowed. — Motivi  of  judgment  corrected. 

Walton  v.Dodds. 

Hjbld—  That  where  land  sold  is  found  to  be  le«s 
than  the  alleged  extent,  the  consideration  money  will 
be  proportionahly  reduced.  9 .  That  where  no  ap- 
plication is  made  by  the  parties  of  payments,  the 
Court  will  apply  them  to  the  most  onerous  debt. 

Badgley,  J.— This  was  an  appeal  from  the 
district  of  St.  Francis.  The  action  was  brought 
by  plaintiff  against  the  defendant  to  recover  a 
piece  of  property.  The  plaintiff  agreed  to  sell 
to  defendant  a  piece  of  land  measuring  bo 
many  superficial  acres,  for  which  he  was  to  re- 
ceive a  certain  sum  of  money.  The  testimony 
was  complete  to  shew  that  instead  of  406  acres, 
there  were  only  335.  There  was  another  point. 
The  defendant  pleaded  compensation  by  ser- 
vices rendered,  goods  and  monies  paid,  iyling 
a  very  long  and  heavy  bill  of  particulars  in 
support  of  his  pretension.  The  only  question 
was  with  reference  to  three  sums  of  money 
covered  by  the  plea  of  compensation.  The 
plaintiff  was  brought  up  and  questioned  re- 
specting these  payments,  which  were  admitted 
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to  have  been  made  to  him.  It  appeared  that 
the  parties  had  made  no  application  oi  the 
payments,  therefore  it  was  the  duty  of  the 
Court  to  make  the  application  to  the  most 
onerous  debt.  This  was  the  mortgage  for  the 
unpaid  purchase]  money.  The  judgment  of 
the  Court  would,  therefore,  be  reformed ;  $80 
to  be  deducted  from  the  amount  of  the  judg- 
ment, which  had  properly  reduced  the  consider- 
ation money  by  a  proportionate  reduction  of  the 
price  for  the  short  extent  of  the  land  sold. 

Smith  v.  Noad. 

Hicd— That  is  sa  sction  of  ejectment,  where  no  rent 
Is  due,  the  costs  will  be  taxed  according  to  the 
amount  of  the  annual  rent. 

Badgley,  J.— This  was  an  appeal  from  the 
district  of  Richelieu.  The  plaintiff  entered 
into  a  notarial  lease  with  defendant  at  the  rate 
of  £34  a  year.  At  the  expiration  of  the  year, 
the  defendant  continued  in  possession  of  the 
premises.  An  action  in  ejectment  haying  been 
brought  against  him,  he  pleaded  that  in 
January  or  February  last,  a  bargain  was  en- 
tered into  between  him  and  plaintiff,  by  which 
he  was  to  continue  in  the  house  at  a  rent  of 
£40.  It  appeared  that  though  there  had  been 
some  conversation  on  the  subject  there  had 
been  no  bargain.  Admitting  then  that  defend- 
ant had  held  over  wrongfully,  there  arose  a 
question  of  costs:  The  judgment  condemned 
the  defendant  to  pay  the  costs  of  suit,  and  the 
costs  had  been  taxed  according  to  the  amount 
of  the  annual  rent.  The  defendant  contended 
that  he  should  only  have  been  condemned  to 
pay  costs  of  an  action  of  the  lowest  class  Circuit 
Court,  because  the  Act  in  amendment  of  the 
Lessor  and  Lessees'  Act  says  the  costs  are  to  be 
taxed  according  to  the  amount  of  the  judgment, 
and  if  the  defendant  had  owed  a  montb/s  rent 
in  the  present  case,  he  would  only  have  had  to 
pay  costs  as  of  the  lowest  class,  Circuit  Court. 

The  Court  considered  that  the  judgment  was 
correct,  the  costs  being  according  to  the  amount 
of  the  rent.— Judgment  confirmed,  with  costs 
as  in  an  action  for  £34. 

Johnson  etal  ,v.  Lord  Aylmer. 

Hxld— That  the  executor*  only,  and  not  the  usu- 
fructuary under  the  will,  can  take  proceedings  to  sup- 
port the  rights  of  the  estate.  2.  where  a  property, 
■apposed  to  contain  minerals,  wai  sold  with  a  stipula- 
tion that  the  purchaser  wai  to  cause  it  to  he  explored, 
sat  without  say  time  for  such  exploration  being  fixed ; 
held  that  the  purchaser  may  await  the  result  or  the 
exploration  of  an  adjoining  lot.  It  being,  proyed  by 
scientific  testimony  that  tie  working  of  the  latter 
would  Indicate  what  success  was  to  be  anticipated  in 
the  lot  sold. 

Badguet,  J.— This  was  an  appeal  under  the 
following  circumstances :— Geo.  Johnson  was 
the  owner  of  a  lot  of  land  at  Ascot,  and  becoming 
Tory  much  excited  about  the  reports  of  mineral 
deposits,  he  endeavoured  to  make  a  very  large 
fortune  at  once  without  any  difficulty.  The 
owner  of  the  adjoining  property  was  a  company 
estabnshed  in  England,  and  carrying  on  mining 
operations  to  a  considerable  extent  upon  it, 
with  Lord  Aylmer  as  their  agent.  Mr.  John- 
son, supposing  that  his  land  contained  mineral 


termed  by  the  parties  a  lease.    This  deed  made 
oyer  to  Lord  Aylmer  all  the  profits  to  be  de- 
rived from  the  mines  and  minerals,  whether 
silver,  gold  or  copper,  that  might  be  found  on 
this  land ;  and  the  sole  consideration  was  that 
Mr.    Johnson  should  receive  out  of  the  net 
profits  a  royalty  of  one-tenth.    There  was  a 
stipulation  in   the   deed  that  the  purchaser 
should  proceed  to  the  examination  of  the  ground 
to  ascertain  whether  there  were  any  mines  or 
not ;  but  there  was  no  time  fixed  within  which 
this  was  to  be  done.    The  defendant  caused  a 
series  of  explorations  to  be  made,  extending 
over  some  months,  but  in  October,  Mr.  John- 
son finding  that  he  had  not  made  the  great  for 
tune  he  expected,  determined  in  his  own  mind 
that  the  bargain  was  not  binding  at  all,  and 
asserting  that  the  mine  had  been  abandoned,  he 
entered  into  a  contract  with  a  notary  at  Sher- 
brooke,  with  whom  he  bargained  for  the  transfer 
of  all  his  rights,  not  only  in  the  lot  of  land  itself, 
but  also  in  the  mines  and  minerals,the  right  over 
which  he  had  conveyed  to  the  defendant.  This 
notary   undertook  to  institute  an  immediate 
action  against  the  defendant  to  rescind   the 
agreement  made  between  Johnson  and  the  de- 
fendant.   He  was  to  pay  92,000  at  once  to 
Johnson,  and  the  balance  of  the  $4,000  at  a 
subsequent  period.    This  consideration  money 
was  the  consideration  for  the  whole.     Shortly 
after,  within  a  week  or  two,  Mr.  Johnson  died. 
By  his  will  he  gave  his  widow  the  usufruct  and 
enjoyment  of  all  his  estate,  and  he  ffave  to 
his  son  the  whole  of  the  property  that  he  died 
possessed  of.    The  present  action  was  now 
brought  by  the  widow  and  the  universal  legates 
in  their  respective  testamentary  qualities.  But 
they  were  not  the  representatives  of  the  estate. 
The  usufructuary  had  no  right  to  bring  an  ac- 
tion of  this  description  to  set  aside  a  lease  or 
sale.    Executors  were  appointed  under  the  will, 
to  whom  administration  was  intrusted  by  the  tes- 
tator beyond  the  year  and  day,  and  until  the 
final  accomplishment  of  the  will.    The  execu- 
tors ought  to  be  parties  to  this  action  in  some 
way  or  other.    The  estate  was  in  their  bands, 
and  not  in  the  hands  of  the  usurfuctuary.    As 
the  representatives  of  the  estate  till  the  final 
fulfilment  of  the  will,  it  was  for  the  executors 
to  take  such  proceedings  as  might  be  necessary 
to  support  the  rights  of  the  estate  against  the 
defendant.     But  beyond  all  this,  as  already 
stated,  there  was  no  limitation  in  the  lease  of 
the  time  within  which  the  mines  were  to  be 
worked.     Proceedings  had  been  adopted  to  ex- 
plore the  adjoining  property,  and  it  had  been 
proved  by  scientific  men  that  the  work  on  the 
adjoining  lot  would  shew  whether  there  were 
mineral  deposits  on  the  defendant's  lot  or  not ; 
and  that  it  would  be  useless  to  lay  out  money 
upon  the  latter  till  it  was  seen  how  the  other 
lot  was  worked,  there  being  only  two  veins  that 
need  be  looked  for,  and  which  appeared  to  run 
from  the  one  to  the  other  lot  of  land,  diagonally 
across  both.    This  testimony  of  scientific  men 
was  met  on  the  other  side  by  that  of  self-con- 
stituted miners,  one  of  whom  had  been  a  shoe- 
maker,  another  a  small  bookseller  at  Sher- 


deposits,  sold  it  to  Lord  Aylmer  for  a  period  of    brooke  aHd  g0  on.    Under  these  circumstances 
SB  years.    The  Court  called  this  a  sale,  though  |  wwv  "' 
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the  plaintift's  action  was  purely  speculative, 
and  the  judgment  of  the  Court  of  original  juris- 
diction could  not  be  maintained.  J%dgmti& 
reversed. 
Fuller  v.  Oaakd  Trunk  Compahy, 
Hscb— That  a  servant  has  no  action  of  dassaacs 
asmiiwt  his  employer  for  any  injury  he  may  sustain 
through  the  negligence  of  his  fellow  seirants. 

Badgley,  J.-This  was  a  case  from  theuisirict 
of  St.  Francis,  which  came  up  for  revision  under 
the  following  circumstances  ;— The  plaintiff  for 
a  long  period  had  been  an  engine  driver  in  the 
employ  of  the  Grand  Trunk  Company.    He 
drove  a  freight  train  between  Montreal  and 
Portland,  and  went  over  the  road  constantly  up  J 
to  the  very  day  of  the  accident.    He  was  over  i 
the  road  the  very  day  before  and  saw  nothing 
to  complain  of;  but  on  the  following  day  when , 
he  got  to  a  certain  part  of  the  road,  the  engine  t 
andone  of  the  freight  cars  fell  over  the  embank- 
ment,  and  the  plaintiff  was  very  Bench  bruised. 
He  now  brought  an  action  for  damages.    There ' 
was  no  evidence  to  show  any  negligence  on  the 
part  of  the  Grand  Trunk  Company.    There 
was  nothing  to  show  that  they  had  ever  been 
called  upon  to  make  the  road  vood,  or  to  take 
any  precautions  respecting  it ;  the  plaintiff  him- 
self not  having  made  any  representation  re- 
specting any  defectiveness  in  therosjd,  though 
he  went  over  the  road  daily.    When  taken  to 
Richmond  after  the  accident,  and  asked  by  the 
Superintendent  if  the  read  was  in  bad  order, 
he  said  he  did  not  think  it  was.    The  case  in- 
volved a  principle— as  to  the  ririrt  of  action  of 
a  servant  against  his  master.    B  had  been  said 
that  we  were  to  be  governed  wholly  by  the 
French  law  in  this  case.    Now  railways  are  of 
recent  introduction,  and  had  no  existenoe-at  the 
time  we  derived  our  legislation  from  France. 
It  might  be  assumed  that  the  principles  adopted 
in   England   where  the  railway  system  was 
greatly  elaborated,  and  the  principles i  which 
prevailed  in  the  United  States,  where  the  sys- 
tem was  also  much  complicated,  and  which  prin- 
ciples, moreover,  are  much  the  same ias  these  of 
the  common  law  as  it  now  exists  in  France,  are 
the  sure  principles  for  our  guidance  at  the 
present  time.    The  plaintiff  5t  tins  case  was 
the  servant  of  the  Company.    He  undertook  oy 
the  fact  of  his  engagement  in  their  service  to 

guarantee  himself  from  all  the  consequences  of 
is  engagement.  The  road  belonged  to  the 
Company,  but  it  was  in  evidence  that  there  were 
persons  of  competent  skill  who  had  charge  of 
the  road,  and  any  application  to  them  wenM 
have  been  attended  to.  They  were  equally 
servants  with  the  plaintiff,  and  if  there  was  any- 
thing wrong,  the  blame  must  been  the  servants, 
because  they  were  in  charge  of  the  road.  The 
leadinff  case  in  England  was  Pnestjy  e.  Far- 
reUre&rted  in  SMeeson  &  Welsby^hejudg- 
ment  went  upon  the  principle  that  the  plaintiff 
was  in  the  performance  of  his  duty  as  a  servant. 
Lord  Abinger  said  it  was  admitted  there  was 
no  precedent  of  a  servant  bringing  an  action 
against  his  master  for  carelessness  of  a fellow 
servant,  and,  therefore,  theCourt  was  at  liberty 
to  look  to  the  consequences  of  estabhshmg  such 
liability.    Instances  were  given,  such  as  that 


the  owner  of  a  carriage  would  be  responsible  to 
his  coachman  for  the  harness-maker, -Ac  ,wmeh 
showed  the  absurdity  of  such  argument.  The 
next  case  was  Hutchinson  v.  York  and  New- 
castle and  Berwick  HE.,  5  Exchequer  Reports, 
where  several  servants  being  employed  by  the 
same  master,  an  injury  to  one  occurred  through 
the  negligence  of  the-others,  and  the  same  prin- 
ciple was  followed.  See  also  Barwell  v.  Cor- 
poration of  Boston,  4  Metcalfs  Rep.  ,and  Waller 
v.  South  Eastern  B.R.,  vol.  9,  New  Series  of 
the  Jurist.  Following  the  doctrine  established 
in  these  cases,  the  judgment  dismissing  the 
plaintiff's  action  must  be  confirmed. 

Tessier  v.  Bienjonistti. 

HsLD-That  a  deed  of  donation  of  redeem**  will 
rot  he  considered  fraudulent  because  the  doner  hnia 
ehlrograpbarj  creditor,  who  obtained  Judgmemsgnnist 
him  etenteen  months  after  the  donation,  winch  was 
made  for  good  consideration;  and  the  eeisure  sad 
eale  *T  thelsed  donated  in  the  doaes^s  possession  St 
the  instance  of  the  oMrogmpaaryeredttor  wiU  beeet 
aside. 

BAD6LlfT,  J.— The  eircntttencesrfthss  esse 
were  as  follows :— On  the  20*h  January,  J86M, 
*ne  Legautt  made  an  *cU  of  donation  before 
notaries  by  which  he  conveyed  to  the  plaintiff 
certain  real  estate  in  Soulanges,  for  the  con- 
sideration mentioned  In  the  deed.  Tessier  at 
once  entered  into  possession  of  this  land  under 
the  deed  of  donation.  While  the  land  was  into 
possess  ion  Bienjonetti,  a  chirographary  creditor 
of  Legautt,  obtained  judgment  against  the  lat- 
ter in  1862,  more  than  eighteen  months*fter  the 
date  of  the  deed  of  donation,  smdduTtag  she  time 
the  plaintiff  was  the  proprietor  and  holder  of 
the  land.  Being  only  a  chirographary  debt, 
there  could  have  been  no  real  hypothecary 
claim  upon  the  property  by  virtue  >of  it.  In 
due  time  execution  was  issued  against  the 
lands  and  tenements  of  Legault  by  ittenjonetti, 
and  this  lot  of  land  was  seised  in  the  plaintiffs 

lossession,  as  being  the  property  of  Lagault. 
Jow  it  was  generally  known,  and  known  by 
the  defendant  also,  that  this  land  did  notbelong 
to  Legault,  but  that  the  plaintiff  was  its  re- 
puted proprietor,  and  in  actual  possession  of  it 
as  such.  There  could  be  no  doubt  that  Bienjo- 
netti was  aware  that  the  actual [possession  of 
the  property  was  in  the  plainthf,  try  virtue  *of 
the  deed  of  donation.    It  would  anpejtr  that  by 


fi 


some  mistake  or  other  the  plaintiff  was  too  late 
to  make  his  opposition  to  the  sale,  and  Hie  at- 
tended at  the  McttU  The  object  of  his  attend- 
ance must  have  been  to  seoure  the  property 
from  being  sold  for  less  than  lie  had  paid  for 
it.  It  was  adjudged  for  £93  to  JBienjonetti. 
Steps  were  taken  by  Tessier  to  psevent-any  title 
from  being  given.  No  money  had  been  rpeid 
by  Bienjonetti  except  the  costs  of  the  woosod- 
ings.  The  Court  saw  n*  difficulty  in  the  cane. 
The  property  did  not  belong  to  the  defendant, 
and  Bienjonetii  was  not  even  a  mortgagee.  At 
the  time  the  property  was  sold  he  had  nought 
or  claim  whatever  against  the  land  itself ,  or 
against  its  then  owner.  It  had  been  said  that 
the  sale  or  donation  was  fraudulent,  but  this 
was  net  true,  for  Bienjonetti  was  only  acfairo- 
gmplOT:or«diler>«ndthe  property  was  only 
worth  about  £300,  which  was  -more  C 
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ored  by  Toaster's  wwtgago  qw  the  hurt, 

by  pie  cpsttng  inortgusjos»    Tmn 

en  the  face  orthe  record  to  show  that  there  was 

any  fraud  is  the  matter.    The  judgment  would 

be 


SUPERIOR  COURT. 


Montreal,  30t>  Sept.,  1866. 
MONK,  J., 

Wkhaw  9.  Gilmour  el  el.— Thie  wee  ea 
action  for  a  balance  of  account  The  defend- 
snt  had  produced  an  account  between  Mr. 
Wishaw  and  Gihnooi  db  Co.,  by  which  account 
it  appeared  that  coneiderablo  sums  of  money 
had  been  paid  from  time  to  time  by  Mr.  Gil- 
mour to  the  plaintiff.  Theee  payments  were 
no  doubt  made  during  the  existence  of  the  old 
firm.  A  balance  remained  of  £525,  which 
plaintiff  contended  that  he  wee  entitled  to  re- 
ceive .  Defendants  alleged  that  across  the  face 
of  the  account  there  wee  an  entry,  lt$ettUdin 
/all,  A.  Hewrd."  Plaintiff  declared  that  there 
was  no  date  to  this,  but  Mr.  Howard  had  been 
brought  up  and  swore  positively  to  the  time. 
The  plaintiff's  action  must  therefore  be  dismiss- 
ed wmi  costs. 

Watts  ccetrs.PnrsovirEAULT.-This  was  an 
action  against  the  defendant  for  injury  done  to 
the  property  of  plaintiffs  by  defendants  tenants 
throwing  out  all  kinds  of  filth  on  their  property. 
The  contradiction  of  testimony  was  such  that 
it  was  utterly  impossible  to  determine  whether 
the  dirty  water  was  thrown  from  the  Cosmo- 
politan Hotel  or  from  the  defendant's  place. 
The  defendant,  however,  had  stepped  m  and 
relieved  the  Court  from  all  anxiety  on  this 
head  by  acknowledging  his  responsibility.  He 
had  bricked  up  his  windows,  and  thus  rendered 
the  repetition  of  the  offence  utterly  impossible. 
He  had  done  more ;  he  had  acknowledged  Mb 
responsibility  for  the  ceiling,  and  the  injury 
inside  the  house.  He  had  even  gone  further. 
When  this  action  was  taken  oat,  the  tenant 
made  the  repairs,  and  the  defendant  had 
acknowledged  the  justice  of  the  account  and 
had  paid  it.  The  whole  case  was  thus  covered. 
The  defendant  having  obtained  leave  to  plead 
after  default  entered  against  him,  and  paid 
all  costs  up  to  that  time,  the  action  Bhould  have 
been  Stopped  at  once.  Instead  of  that  the  plain- 
tiffs had  gone  on.  The  action  must,  therefore, 
be  dismissed  with  costs. 

Camtth  o.Vignbau.— The  plaintiff  had  taken 
out  a  tmhu-iirrit  against  the  captain  of  a  boat. 
It  wae  not  the  captain  of  the  boat  at  all,  it  was 
the  owner.  The  whole  proceeding  was  full  of 
irregularities,  *ad  the  exception  &  tajbrstemust 
be  maintained,  and  the  anew  mrrit  set  aside. 

Foulm  a  a*,  e.  MoGuiac— The  defendant 
becoming'  embarrassed,  the  plaintiff,  one  of  his 
creditors,  urged  him  to  make  a  settlement,  and 
they  agreed  that  50  cents  on  the  dollar  was  to 
be  the  amount  of  the  composition.  The  plain- 
tiff showed  himself  very  active,  sent  for  the 
creditors  ;  .got  them  into  his  office ;  the  defend- 
ant was  directed  towithdraw,  and  the  result  of 
theinterview  wee  thatihe  creditors  agreed  to 


'  accept  the  composition.  Now  the  plaintiff 
1  brought  his  action  far  the  whole  amount,  sav- 
ing that  he  never  intended  to  take  60  cants, 
because  he  had  ether  security  which  he  bad  no 
Intention  of  abandoning.  Tne  Court  saw  noth- 
ing in  the  evidence  to  sustain  plaintiff's  pre- 
tensions, and  the  action  must  be  dismissed. 

Dednam  e.  Wood.— An  action  en  $ ipnrntnm 
it  corps.  The  facts  were  not  of  a  character  to 
admit  of  much  discussion.  The  prayer  of  the 
declaration  must  be  granted. 

Safhasl  *.  McDoxald. 

Hsuft-Thatft  is  net  aseswaiytoallowthseeumaiy 
deters  wtte  respect  to  service  of  declaration  at  the 
protnoaoterf  *s  office,  under  C.  8.  L.  C,  €.  88,  Sec  M. 

This  was  a  case  in  which  a  castes  issued, 
directed  to  the  Sheriff,  and  to  him  alone.  The 
Sheriff  was  directed  to  take  the  body  of  the  do 
fondant,  and  he  did  so.  The  defendant  was 
arrested  on  the  90th  April  under  this  capias, 
and  on  the  7th  June,  in  vacation,  service  of  the 
declaration  was  made  at  the  prothonotary's 
office  by  a  bailiff  who  returned  the  certificate  of 
service  to  the  Sheriff,  and  the  Sheriff  returned 
the  whole  of  the  proceedings  to  this  Court 
Upon  this  the  defendant  fyled  an  exception  4  U 
farms  in  which  he  says,  in  the  first  piece,  that 
there  was  no  legal  service  of  the  declaration  at 
the  prothonotary's  office,  and  not  only  was  the 
proceeding  defective  in  that  particular,  but  the 
writ  wee  returned  into  Court  three  or  four  days 
after  the  declaration  was  left  at  the  prothono- 
tary's office.  As  to  the  first  point,  the  service 
by  a  bailiff  was  a  perfectly  good  service.  On 
the  second  point,  it  was  contended  by  the  do* 
fondant  that  ten  days  must  elapse  between  the 
time  the  declaration  ia  left  at  the  prothonotary's 
office  and  the  return  of  the  writ-  Now  the  law 
specified  no  delay  between  the  leaving  of  the 
declaration  and  the  return  of  the  writ.  It  mere- 
ly said,  "  service  of  the  declaration  may  be 
made  on  the  defendant  either  personally  or  by 
being  left  at  the  office  of  the  prethonotarv  or 
clerk  of  the  Court,  at  any  time  within  three 
days  next  after  the  service  of  such  writ,  if  the 
same  have  issued  in  term,  or  within  eight  days 
next  after  such  service  if  the  writ  has  issued  rn 
vacation."  C.S.  L.  C.,P.721.  The  exception 
&  U  forme  must  be  cKemissed. 

ciEcurr  court. 

Montreal,  30th  Sept.,  1866. 
BADGLEY,  J. 
Brahadi  o.  Bergeron  el  aL 

Held—  That  the  wraal  delays  for  ordinary  services 
matt  be  allowed  between  service  of  copy  of  declara- 
tion at  the  pto-lioaotary's  office,  and  return  of  the 
writ  in  oases  of  attachment  under  C.  SJ*  0.,  Gap. 
88,  Sec  57. 

In  this  case  an  attachment  was  issued,  and 
on  the  4th  May  three  copies  were  deposited  at 
the  prothonotary's  office  for  the  three  defend- 
ants. Now  the  writ  was  returned  on  the  8th 
May,  so  that  there  were  only  four  days  be- 
tween the  service  and  the  return.  This  service 
was  by  virtue  of  the  statute  which  allows  ser- 
vice of  the  declaration  to  be  made  at  the  office 
of  the  prothonotary  within  three  days  after  ser- 
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vice  of  writ  in  term,  and  eight  days  in  vacation. 
The  defendants  objected  to  the  service  on  the 

STonnd  that  they  were  entitled  to  the  five  days* 
elav  between  service  and  return  prescribed  by 
another  clause  of  the  statute.  Plaintiff  urged 
that  the  leaving  of  a  copy  at  the  prothonotary's 
office  might  be  done  at  any  time  before  the  re- 
turn of  the  action,  within  the  three  and  eight 
days  respectively.  The  Court  was  of  opinion 
that  there  was  no  difficulty  about  the  case.  The 
language  of  the  law  termed  this  leaving  of  the 
copy  of  the  declaration  a  service,  and  being  a 
service  there  must  be  the  same  delay  allowed 
as  prescribed  by  the  107th  clause  for  services 
in  general.  The  time  of  service  must,  there- 
fore, be  held  to  be  short,  and  the  exception  d  la 
forme  maintained.  (See  Godfrey  v.  Kitchener, 
and  Ward  v.  Cousine  cited  as  precedents.  But 
see  also  a  ruling  by  Mr.  Justice  Monk,  in 
Raphael  e.  McDonald,  same  day,  holding  that 
the  usual  delays  are  not  necessary  with  respect 
to  service  of  declaration.) 

RODIERt.TAIT. 

Held— That  a  right  ot  mitoyennet*  coanot  he  estab- 
lished by  mere  verbal  evidence,  when  ihere  is  no  title 
and  the  marks  on  the  will  do  not  Indicate  any  such 
right. 

This  was  an  action  for  the  value  of  a  mur 
mitogen.  The  plaintiff  had  acquired  certain 
property  on  St.  Paul  Street,  the  back  of  which 
abutted  on  the  property  ef  the  defendant,  by  a 
high  stone  wall  made  to  separate  the  properties. 
The  defendant  had  built  against  this  wall  and 
made  holes  in  it  The  plaintiff  said,  this  is  not 
a  mitogen  wall ;  if  you  want  it  to  be  a  mitogen 
wall,  I  am  ready  to  consent  on  the  price  being 
paid  me.  Now  it  was  true  that  division  walls 
were  by  presumption  mitogen.  The  right  of 
mkopennet€,  however,  could  only  be  establish- 
ed by  title,  or  by  such  marks  upon  the  wall 
itself  as  would  show  its  mitogemnetS,  Now 
there  was  no  title  produced,  and  the  preten- 
sions of  the  defendant  rested  upon  verbal  testi- 
mony alone,  whilst  it  was  proved  that  the  wall 
was  built  in  such  a  way  that  the  coping  turned 
down  into  plaintiff's  lot.  There  being  no  title 
or  marks  the  plaintiff's  action  must  be  main- 
tained* 


CROWN  OASES. 

COURT  OF  QUEEN'S  BENCH- 
CROWN  SIDE. 

Montreal,  95th  Sept.,  1865. 

Queen  v.  Daoust. 

new  trial  for  felony. 

Ramsay,  for  the  Crown,  moved  that  the 
Court  do  proceed  with  this  case,  which  had 
been  held  over  from  the  preceding  term,  under 
the  following  circumstances  i— Two  indictments 
for  forgery  had  been  found  against  Mr.  Daoust, 
and  a  conviction  obtained  on  the  first.  At  the 
trial  on  the  second  indictment,  new  and  im- 
portant evidence  was  adduced  which  satisfied 
the  jury  that  the  prisoner  had  been  authorized 
to  sign  the  name  of  the  prosecutor,  and  he  was 
acquitted.  An  application  was  then  made  for 
a  new  trial  on  the  first  indictment,  that  the 


new  evidence  might  be  presented.  Mr.  Justice 
Mondelet  granted  this  motion,  being  of  opinion 
that  the  prisoner  should  have  an  opportunity  of 
proving  his  innocence,  and  he  was  held  in  the 
sum  of  $1,000  to  appear  for  trial  next  term. 

Aylwin,  J.,  said  that  the  Court  would  not 
proceed  to  hear  this  case.  The  order  given  by 
the  Court  last  term  was  so  novel  and  ex- 
traordinary, that  he  could  not  take  on  himself 
the  responsibility  of  proceeding.  He  would, 
therefore,  reserve  the  point  for  the  opinion  of 
the  &vb  judges  of  the  Court  of  Queen's  Bench, 
and  in  the  meantime  the  prisoner  was  admitted 
to  bail  in  £500  for  his  appearance  at  the  next 
term  of  the  Court  of  Queen's  Bench,  in  appeal, 
and  on  the  first  day  of  next  term  of  Queen's 
Bench,  Crown  side. 

Queen  v.  Foreman. 

Oct.  4, 1865. 

Held— That  a  defect  each  as  the  omission  of  the 
word  'Company'  in  an  indictment  for  embezzling  funds 
belonging  to  the  Grand  Trunk  Railway  Company  of 
Canada,  comes  under  the  class  of  formal  defects 
which  are  cured  by  verdict. 

Judge  Aylwin  being  about  to  pronounce  sen- 
tence upon  the  prisoner  Foreman,  convicted  on 
an  indictment  for  embezzling  monies  belonging 
to  the  "  Grand  Trunk  Railway  of  Canada,'^ 

Clarke,  for  the  prisoner,  moved  for  arrest 
of  judgment  on  the  ground  that  there  was  no 
such  body  incorporated  as  the  Grand  Trunk 
Railway  of  Canada,  and  contended  that  the 
prisoner  could  not  be  sentenced  for  embezzling 
money  belonging  to  a  Corporation  which  had 
no  existence 

Ramsay,  for  the  Crown,  said  the  omission 
of  the  word  '  Company,'  even  if  fatal,  was  a 
formal  defect,  which  was  cured  by  verdict. 
Besides  the  prisoner  had  really  suffered  no 
wrong,  for  if  the  omission  had  been  objected  to 
earlier,  the  Court  could  have  ordered  the  error 
to  be  corrected. 

Aylwin,  J.,  said  the  objection  had  been 
made  too  late.  If  it  had  been  raised  before,  the 
Court  would  have  taken  notice  of  it ;  but  the 
prisoner  had  been  convicted  of  having  embez- 
zled monies  the  property  of  the  Grand  Trunk 
Railway  of  Canada. 

Sentence  was  then  pronounced,  condemning 
the  prisoner  to  three  years'  imprisonment  in 
the  Provincial  Penitentiary. 

(See  Consol.  Stat.  Can.  Cap.  99,  Sec.  84,  as 
to  formal  defects  which  are  cured  after  verdict. ) 

Oct.  4,  1865. 

Queen  v.  Hog  an  et  al. 

Held— That  on  the  trial  of  a  misdemeanour,  the 
Crown  has  the  same  right  to  order  a  Juror  to  stand 
aside,  without  showing  cause  until  the  panel  is  ex* 
hansted,  as  Li  a  felony. 

Ramsay  for  the  Crown  having  ordered  a 
juror  to  stand  aside ; 

Devlin  for  the  prisoners  objected,  saying 
that  as  in  a  misdemeanour  the  defence  had  no 
peremptory  challenge  the  Crown  could  not  ex- 
ercise any. 

Ramsay  said  the  Crown  never  had  any  pe- 
remptory challenge.  It  could  only  challenge 
for  cause,  with  this  privilege,  that  it  was  not 
compelled  to  show  its  cause,  until  it  appeared 
that  without  such  jurors  the  trial  could  not 
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proceed.  There  was  not,  therefore,  any  dis- 
tinction  to  be  drawn  between  felonies  and  mis- 
demeanours. 

Mokdelet,  J.  overruled  the  objection. 

Oct.  7,  1865. 

Joseph  Messier,  for  Habeas  Corpus. 

Held— That  wben  a  commitment  ii  illegal  on  its 
free,  the  Uourt  will  not  wait  till  tbe  committing 
megtetrate  has  been  notified  to  prodao*  the  papers, 
bat  will  order  a  writ  of  habeas  carpus  to  iseoe  instanter. 

Mossier,  the  petitioner,  had  been  committed 
by  a  magistrate  of  St.  Hilaire,  for  threats. 

Chapleau,  for  the  prisoner,  applied  for  a 
writ  of  habeas  corpus,  on  the  ground  that  the 
warrant  of  commitment  was  manifestly  illegal, 
it  being  nowhere  therein  stated  that  tho  depos- 
itions had  been  taken  on  oath. 

Ramsay,  for  the  Crown,  said  the  papers  were 
not  before  tbe  Court.  The  committing  magis- 
trate should  have  been  notified  to  produce  them. 
This  notice  was  rendered  necessary  by  the 
terms  of  the  Statute,  (C.S.C.  Cap.  102,  Sec.  63.) 

Mondelet,  J.y  after  taking  communication 
of  the  copy  of  the  warrant  of  commitment, 
ordered  the  writ  to  issue  instanter. 


OBITUARY  NOTICES. 

HON.  MR.  JUSTICE  MORIN. 

The  death  of  Augustin  Norbcrt  Morin,  a 
judge  of  the  Court  of  Queen's  Bench  and 
one  of  the  Commissioners  for  the  codifica- 
tion of  tho  laws,  occurred  at  St.  Adele, 
county  of  Terrebonne,  on  the  27  th  July  last, 
in  the  63rd  year  of  his  age. 

Born  at  St.  Michel,  in  1803,  Mr.  Morin 
was  educated  at  the  Quebec  Seminary.  He 
studied  law  under  the  late  Hon.  D.  B.  Viger, 
and  was  admitted  to  the  bar  of  Montreal  in 
1828.  In  1830  he  entered  Parliament,  and 
from  the  first  his  abilities  excited  the  atten- 
tion of  the  leaders  of  the  different  parties. 
In  1834  he  was  deputed  by  his  party  to 
carry  to  Great  Britain  their  petitions  as  to 
tite  state  of  tbe  Province,  to  have  them  pre- 
sented through  Mr.  Viger,  and  to  support 
that  gentSeman  in  the  representations  he  was 
to  lay  before  the  British  Government  of  the 
condition  and  grievances  of  which  the  Colon- 
ists complained.  This  task  he  appears  to 
have  fulfilled  satisfactorily,  and  in  such  a 
manner  as  to  earn  the  thanks  of  those  who 
had  entrusted  him  with  the  charge.  In 
1842,  after  the  Union  of  the  Provinces,  he 
filled  the  office  of  Commissioner  of  Crown 
Lands  in  the  Lafontaine-Baldwin  adminis- 
tration, for  more  than  a  year.  At  the  elec- 
tion of  1844,  he  had  gained  so  thoroughly 
the  confidence  of  his  countrymen  that  he 
was  elected  by  two  constituencies — Sague- 
nay  and  Bellechasse— the  latter  being  the 
one  which  he  selected.  In  1848  he  was 
again  returned  for  the  same  County,  and  on 
the  assembling  of  Parliament  was  elected 


Speaker,  an  office  which  he  held  till  1851, 
when  he  formed  an  administration  in  con- 
junction with  Mr.  Hincks,  taking  the  post 
of  Provincial  Secretary,  and  representing 
the  County  of  Terrebonne.  In  1858  he  re- 
sumed his  former  office  of  Commissioner  of 
Crown  Lands,  which  ho  held  till  his  ap- 
pointment in  1855  as  a  Judge  of  the  Supe- 
rior Court  of  Lower  Canada.  In  1859  he  was 
appointed  one  of  those  to  whom  the  task  of 
codifying  the  Civil  Law  was  entrusted.  In 
the  "Lite  of  Metcalfe,"  Kay  thus  describes 
Mr.  Morin,  and  though  not  in  all  points  cor- 
rect, the  description  shews  the  light  in 
which  he  was  viewed  by  strangers : — 

"Mr.  Morin  is  a  French  Canadian,  commis- 
sioner of  Crown  lands.  Ho  had  been  thrown 
in  early  life,  by  the  troubles  of  his  country,  into 
the  stormy  sea  of  politics ;  but  I  believe  had 
followed  the  law  as  a  profession.  His  character, 
as  described  to  Metcalfe,  would  have  fitted  well 
the  hero  of  a  romance.  With  administrative 
abilities  of  the  highest  class,  vast  powers  of 
application,  and  au  extreme  love  of  order,  he 
united  a  rare  conscientiousness  and  a  noble  self- 
devotion,  which  in  old  times  would  have  carried 
him  cheerfully  to  the  stake.  His  patriotism 
was  of  the  purest  water.  He  was  utterly 
without  selfishness  and  guile.  And  he  was  of 
so  sensitive  a  nature,  and  so  confiding  a  dis- 
position, that  it  was  said  of  him,  he  was  as 
tender-hearted  as  a  woman,  and  as  simple  as  a 
child.  But  for  these — the  infirmities  only  of 
noble  minds— ho  might  have  been  a  great 
statesman. 

J.  B.  C.  de  LORIMIER. 

Nous  regrettons  d'avoir  &  enregistrer  la 
mort  de  Jean  Baptiste  Chamilly  de  Lori- 
mier,  Ecr.,  avocat,  arrivee  sous  de  bienpeni- 
bles  circonstances. 

Ce  respectable  citoyen  etait  parti  de  cbez 
lui,  rue  St.  Vincent,  mercredi  soir,  vers  81 
heures,  pour  aller  faire  une  courte  promen- 
ade de  10  minutes,  commc  il  en  avait  l'habi- 
tude.  II  ne  revint  pas  &  la  maison,  ct  sa 
famiile  inquiete  commenca  ft  faire  des  per- 
quisitions ;  la  police  se  mit  egalement  aux 
recherches,  car  on  avait  lieu  do  soupconner 
qu'il  avait  ele  victime  d'un  meurtrer  Enfin 
dimanche  matin,  il  fut  trouve  dans  le  canal 
Lachine,  pres  du  pont  Wellington.  A  une 
enquGte,  qui  eut  lieu  lundi  matin,  le  jury  a 
rendu  un  verdict  de  "noy6  accidentelle- 
ment." 

M.  de  Lorimier  6tait  frere  de  Chevalier  de 
Lorimier,  le  martyr  politique  de  87-38,  et 
avait  pris  lui-mGnie  une  part  active  dans  ces 
evenements.  II  comptait  un  grand  nombre 
d'amis,  et  certes,  le  concours  empresse*  de 
plusieurs  de  nos  premiers  citoyens  qui  as^is- 
taient  hier  &  ses  funlrailles  temoignait 
hautement  du  degre  d'estime  dont  il  jouis- 
sait  parmi  ses  compatriotes. — VOrdTt\  26tA 
July,  1865. 
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CYRILLE  BOUCHER. 

This  gentleman  died  very  suddenly  on 
the  morning  of  the  9th  of  October  last.  He 
was  a  member  of  the  Montreal  bar,  but  was 
chiefly  known  as  a  literateur,  having  been  a 
contributor  to  VOr&re  of  Montreal,  and  at 
the  time  of  his  death  he  wrote  for  VEcho 
du  Cabinet  de  Lecture  Paroiuiale,  and  other 
papers. 

CYRILLE  ARCHAMBAULT. 
It  is  with  deep  regret  that  we  record  the 
death  of  Mr.  C.  Archambault,  who  was  one  of 
those  who  lost  their  lives  by  the  boiler  ex- 
plosion on  the  steamer  St.  John,  near  New 
York,  on  the  29th  October.  Mr.  Archam- 
bault had  attained  a  high  standing  at  the 
bar.  Cut  off  by  a  painful  death  in  the  full 
vigour  of  manhood,  his  untimely  end  ex- 
cited the  profound  sympathy  and  regret  of 
the  whole  community. 


Appointments,  Changes,  &c.— On  the 
12th  August  last  the  following  appoint- 
ments were  gazetted : — 

"  J.  T.  Taschereau,  Esq.,  Q.  C,  to  bo  a 
Puisne"  Judge  of  the  Superior  Court  for 
Lower  Canada,  to  take  precedence  next  af- 
ter the  Hon.  F.  G.  Johnson.  J.  U.  Beaudry, 
Esq.  Advocate,  to  be  a  Commissioner  for 
Codifying  the  Laws  of  Lower  Canada  in 
Civil  matters,  in  the  room  of  the  Hon.  A.  N. 
Morin,  deceased.  The  Hon.  L.  S.  Morin, 
Advocate,  to  be  a  Secretary  to  the  Com- 
mission for  codifying  the  Laws  of  Lower 
Canada  in  Civil  matters,  in  the  room  of 
J.  U.  Beaudry,  Esq.,  appointed  a  Commis- 
sioner for  that  purpose. 


COMMISSIONS  TO  THE  BAR,  DISTRICT 
OF  MONTREAL,  FROM  1st  JULY,  1865. 

8rd  July,  1865. 

James  M.  G.  Roney,  J.  Bte.  Sicotte,  Ben- 
oni,  A  Longprt,  Alexis  A.  Laferriere,  Pierre 
S.  Lippe. 

7th  August,  1865. 

Arthur  McMahon. 

4th  September,  1865. 

Andre  B.  Chas.  Ouimet,  Achille  David, 
Arthur  Dansereau,  Chs.  Chamilly  de  Lori- 
mier,  Richard  S.  Lawlor,Chs.  L.  Champagne. 
2nd  October,  1865. 

Arthur  E.  Valois,  Jos.  O.  Turgeon,  Andrew 
Leamy,  Louis  N.  Demera. 


MISCELLANY. 

Lucus  A  non  lucendo. — Mr.  Roebuck,  j 
M.  P.,  appears,  like  some  elsewhere,  to  have 
gotten  the  dignity  of  Q.  C,  "  learned  in  the 
law,"  though  his  counsel  fees  hare  been 
infinite&simally  small,  and  his  briefs  in  num- 
bers, or  rather  number,  easy  to  count.  He 
recently  sought  to  be  again  returned  for 
Sheffield,  and  Mr.  Foster,  a  lawyer,  spoke 
against  him  (Mr.  R.  present)  to  the  electors. 
Among  other  things,  according  to  the  Timet 
report,  Mr.  Foster  said : 

11  Mr.  Roebuck  went  the  Northern  Circuit 
He  wears  a  silk  gown.   (The  Chairman.— \*Tio 

give  it  to  him  ?)  Now,  in  the  great  Northern 
ircnit  I  have  found  in  many  towns  clients 
who  have  trusted  me ;  but  during  the  whole 
course  of  my  experience  never  but  on  one  oc- 
casion did  I  see  Mr.  Roebuck  in  any  case 
whatever.  (Laughter.)  He  got  his  silk  gown, 
but  was  that  reward  given  to  him  because  of  his 
merits  on  the  circuit  T  No :  it  was  given  to 
him  because  you  gave  to  him  that  position 
without  which  he  was  nothing,  and  with  which 
he  got  his  silk  gown.    (Cheers.) 

Drtjmmond  County. — A  correspondent 
writing  to  the  Montreal  Gazette,  from  Drum- 
mondville,  under  date  8th  Aug.,  1865,  com- 

Elains  of  the  non-attendance  of  a  Judge  to 
old  the  Circuit  Court  in  the  county  of 
Drummond.  Since  the  establishment  of  the 
Court,  only  thirteen  terms  had  been  held 
out  of  twenty-one,  and  even  when  the  Judge 
happened  to  be  present,  the  business  of  the 
Court  was  not  ready  to  be  proceeded  with 
on  account  of  the  uncertainty  that  always 
attended  his  presence.  Three  separate 
times,  a  whole  year  had  elapsed  without  a 
term  being  held. 

The  Death  Penalty. —The  Zurich  Com- 
mission, which  was  appointed  for  the  pur- 
pose of  drawing  up  a  new  penal  Code,  has 
decided  by  nine  votes  to  two  against  the 
retention  of  capital  punishment. 

Bank  of  Montreal  e.  Reynoldb  and 
Sprowl. — This  was  an  action  by  the  Bank 
against  Mr.  Reynolds,  Sheriff  of  Ontario 
County,  the  maker,  and  Sprowl,  the  endors- 
er, for  (800,  amount  of  a  promissory  note, 
which  the  Bank  had  discounted  for  Rey- 
nolds. The  defendant  pleaded  usury ;  that 
the  note  was  made  payable  at  Toronto,  al- 
though, discounted  at  Whitby,  to  enable  the 
Bank  to  receive  T  per  cent  in  addition  to 
the  7  per  cent  allowed  by  law,  the  £  per 
cent  being  the  percentage  allowed  by  law 
on  a  00  days'  note  payable  at  any  other 
bank  than  the  one  discounting  the  note. 
The  verdict  of  the  jury  was  in  favor  of  the 
Bank.  But  in  another  case  between  the 
parties,  tried  the  same  day  with  a  differ- 
ent jury,  the  verdict  was  for,  the  defendants. 
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THE  GRAND  TRUNK  RAILWAY 
CARTAGE  QUESTION. 

We  have  received  a  copy  of  the  judgment 
rendered  by  Mr.  Assistant  Justice  Monk  on 
the  9th  December  last,  refusing  the  applica- 
tion made  to  him  at  the  instance  of  the  At- 
torney General,  against  the  Grand  Trunk 
Railway  Company  of  Canada,  for  an  injunc- 
tion to  restrain  that  Company  from  the  ex- 
ercise of  the  business  of  common  carters 
within  the  limits  of  the  city  of  Montreal. 
We  have  not  space  for  more  than  a  brief 
summary  of  the  judgment  which  reviewed 
the  pleadings,  evidence  and  authorities  at 
considerable  length. 

The  Grand  Trunk  Company  employ  ex- 
clusively a  Mr.  Shedden  to  collect  and  de- 
liver freight  within  and  near  the  city  of 
Montreal.  The  master  carters  of  the  city 
are  excluded  from  all  participation  in  the 
business  of  collecting  and  delivering  for  the 
Grand  Trunk  ;  and  consequently  it  wag 
sought  to  restrain  the  Company  from  the 
eiercise  of  this  privilege  or  monopoly,  car- 
ried on  in  this  way  through  the  instrument- 
ality of  Mr.  Shedden.  The  petition  set 
forth  several  distinct  charges  against  the 
Company,  viz. :  that  they  transported  goods 
for  hire  from  their  depots  to  and  from  the 
stores  and  residences  of  the  citizens ;  that 
they  charged  tolls  for  the  transport  of  goods 
and  merchandize  from  Montreal  to  places 
on  their  line  of  railway ;  and  that  such  tolls 
were  uniform  and  the  same  whether  the 
goods  were  carted  at  the  expense  of  the 
sender  and  receiver,  by  his*  own  carter,  or  at 
the  expense  of  the  Company ;  with  various 
other  allegations.    The  conclusions  of  the 

petition  asked  for  seven  different  orders  or 
judgments,  viz. :  that  it  should  be  adjudged 

and  declared : — 
a  1st    That  the  Company  have  exercised 

a  franchise  and  a  privilege  not  conferred  by 

law. 
2nd.  That  the  Company  have   offended 

against  the  provisions  of  the  Act  or  Acts 

cmting,  altering,  renewing  or  re-organizing 

the  said  Corporation. 


3rd.  That  the  defendants  have  exceeded 
the  powers,  capacities,  franchise  and  juris- 
diction  conferred  upon  them. 

4th.  That  the  imposition  of  tolls,  including 
the  cartage  of  the  goods  and  merchandize 
in  and  within  the  limits  of  the  city  of  Mon 
treal,  may  be  declared  illegal,  and  in  con- 
travention  of  the  law. 

5th.  That  the  imposition  of  tolls  without 
the  authority  of  a  by-law,  approved  of  by 
the  Governor  in  Council,  &c,  be  declared 
illegal. 

6th.  That  it  be  declared  that  the  defen- 
dants carry  on  the  business  and  occupation 
of  common  carters  within  the  limits  of  the 
city  of  Montreal,  and  that  their  doing  so  is 
illegal. 

7th.  That  the  Company  be  enjoined  to 
abstain  from  using  the  occupation  of  carters 
within  the  city  of  Montreal,  and  be  restrained 
for  carrying  goods  and  merchandize  from 
and  to  their  depots,  to  and  from  the  residen- 
ces and  stores  of  the  citizens  of  Montreal/1 

The  defendants  met  the  action  by  a  motion 
to  quash  the  writ  and  petition,  by  a  special 
demurrer,  and  by  three  other  pleas  amount- 
ing to  the  general  issue.  The  reasons  as- 
signed in  the  demurrer  were  that  the  alle- 
gations of  the  petition  were  vague,  and  the 
pretended  offences  not  particularized  as  to 
time,  place  or  circumstance ;  that  it  was  not 
alleged  that  any  person  was  injured,  &c. 
The  motion  to  quash  was  rejected  on  the 
26th  April,  1865,  and  proof  ordered  avant 
/aire  droit  upon  the  demurrer.  A  large 
number  of  witnesses  was  examined  on  both 
sides.  His  Honor  remarks  upon  the  evidence 
as  follows : — 

"  After  considering  this  conflicting  testi- 
mony with  great  care,  I  have  no  hesitation 
in  expressing  the  opinion  that  it  is  proved 
that  the  collecting  and  delivering  freight, 
merchandize,  packages,  &c.,  by  the  Com- 
pany's carters,  is  a  convenience  and  bene- 
ficial to  the  public.  It  must,  I  think,  be 
obvious  to  every  dispassionate  and  unbiassed 
mind,  that,  if  not  absolutely  necessary  to 
carry  on  the  business  of  the  company,  yet 
that  their  system  in  this  particular  must  be 
highly  useful  to  their  customers ;  and  it  ap- 
pears to  me,  moreover,  that  this  opinion  is 
fully  corroborated  by  the  evidence  adduced 
by  the  defendants." 

After  noticing  at  considerable  length  the 
authorities  and  cases  cited  by  counsel,  his 
Honor  concluded  as  follows : — 

"  I  am  clearly  of  opinion  that  the  exclu- 
sive employment  of  any  particular  carter  or 
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carters  by  the  Grand  Trunk  is  incidental,  i£( 
not  absolutely  essential,  to  their  business  o* 
common  carriers,  and  that,  therefore,  the 
Company  doesnot,in  this  particular  instance, 
stand  charged  with  an  illegal  act.  This  I 
hold  to  be  true  under  the  facts  proved  in 
this  case,  in  so  far  as  this  exclusive  employ- 
ment of  Mr.  Shedden  goes.  I  think,  more- 
over, that  this  right  rests  upon  principles 
of  the  common  law.  But,  by  a  provision  in 
the  Railway  Clauses  Consolidation  Act,  the 
Company  are  empowered  to  do  all  things  ne- 
cessary or  requisite  for  the  more  effectually 
fulfilling  and  carrying  out  the  objects  of 
their  charter,  and  I  incline  strongly  to  the 
opinion  that  this  is  one  of  the  means  of  at- 
taining such  a  result,  impliedly  granted  to 
the  Company.  It  has  been  said  that  although 
this  course  may  be  essential  in  other  local- 
ities, yet  that  it  is  not  so  in  the  city  of  Mon- 
treal, where  hundreds  of  carters  are  ready 
and  willing  effectually  to  perform  all  the 
cartage  in  collecting  and  delivering  for  the 
Company.  In  point  of  fact,  this  may  be 
true,  but  in  my  view  of  the  law,  it  is  clearly 
incidental  to  their  business  as  common  car- 
riers, and  if  so,  the  Company  must,  in  the 
administration  of  the  important  interests 
confided  to  their  charge,  and  in  their  ex- 
tended responsible  relations  to  the  public, 
be  the  sole  judges,  whether  they  will 
follow  their  present  system  or  revert  to  the 
old  course  of  business.  They  collect  and 
deliver  now  under  special  contracts  with 
their  customers.  In  my  opinion  these  con- 
tracts are  legal,  and  I  cannot  declare  them 
illegal.  So  long  as  the  public  at  large  are  not 
injured,  and  do  not  complain,  I  cannot  in- 
terfere by  injunction  as  prayed  for  by  the 
petitioners.  The  motives  of  this  decision, 
as  embodied  in  the  final  judgment  of  record, 
will  concisely  disclose  the  grounds  in  law 
and  in  fact,  upon  which  my  refusal  to  issue 
the  injunction  rests." 

The  motives  of  the  judgment  are  as  fol- 
lows: 

"  Considering  that  the  petitioner  has  not 
established  by  legal  and  sufficient  evidence, 
such  a  case  of  public  interest  as  is  required 
by  the  statute,  authorizing  the  present  pro- 
ceeding ;  considering,  moreover,  that  it  is  not 
proved  by  the  evidence  adduced  in  this  cause 
that  the  oomplainants  have  suffered  or  have 
been  directly  aggrieved  to  puch  an  extent 
as  would  justify  the  issuing  of  an  injunction 
in  the  present  case  as  prayed  by  their  peti- 
tion :  seeing  that  it  results  from  the  evidence 
adduced  that  the  fact  of  collecting  and  de- 
livering by  carters,  exclusively  employed  to 
that  effect  by  the  defendants,  is  not  injurious, 
but,  on  the  contrary,  advantageous  to  the  | 
public ;   considering  that   the  defendants 


have  the  right,  as  common  carriers,  and  in 
the  prosecution  of  their  lawful  business  as 
such,  to  employ  exclusively  any  carter  or 
carters  they  may,  in  their  discretion,  select 
to  collect  from  and  deliver  freight  to  their 
customers ;  and  that  such  exclusive  employ- 
ment of  particular  carters  is  not  a  violation 
of  their  charter,  inasmuch  as  the  act  itself  is 
essential  or  incidental  to  their  business  as 
common  carriers:  considering  that  no  in- 
junction can  by  law  issue  in  this  case  to 
restrain  the  defendants  from  illegal  acts,  by 
and  from  which  the  petitioners  are  not 
shewn  to  have  been  distinctly  aggrieved, 
and  which  are  not,  at  the  same  time,  proved 
to  be  injurious  to  the  public ;  and  consider- 
ing that  none  of  the  individuals  or  parties 
using  the  defendant's  road  and  paying  their 
charges  for  cartage,  have  complained  in  the 
present  case,  I,  the  said  Judge,  do  refuse  the 
said  petition  with  costs." 

Messrs.  Stuart,  Q.  C„  Roy,  Q.  C.,  and 
Dorion,  Q.  C.  Counsel  for  the  Petitioners ; 
Mr.  Ritchie,  Counsel  for  the  Defendants, 


LIABILITY  OF  MUNICIPALITIES. 

A  decision  was  rendered  on  the  31st  Oct. 
last,  in  the  Circuit  Court  at  Sherbrooke,  by 
Mr.  Justice  Sicotte,  in  the  case  of  Harvey  v. 
Municipality  of  Hereford,  holding  that  Muni- 
cipal  Corporations  are  not  liable  for  the  acts 
of  their  agents,  but  that  these  agents  are 
alone  responsible  for  their  own  acts.  The 
following  are  some  extracts  from  the  judg- 
ment : — 

"  The  plaintiff  complains  that  the  Muni- 
cipality of  Hereford,  by  their  Secretary, 
agents  and  servants,  caused,  prior  to  Feb. 
1861,  taxes  to  be  assessed  upon  lot  No.  9, 
Township  of  Hereford,  as  land  belonging  to 
a  private  person,  and  not  to  the  Government 
and  that  the  land  was  sent  up  from  the  Se- 
cretary of  this  local  municipality  to  the 
Secretary  of  the  County  to  be  advertised  for 
sale  for  unpaid  taxes;  that  the  land  was 
sold  for  taxes  and  purchased  by  him  for 
$3.85,  and  that  he  took  the  deed  after  the 
expiration  of  the  two  years.  Subsequently 
the  same  land  was  advertised  for  sale  by  the 
Crown,  and  to  prevent  the  ejection  of  one 
Washburn,  to  whom  plaintiff  had  sold  the 
land,  he,  the  plaintiff,  was  obliged  to  buy 
it  from  Government  for  $120.  The  plaintift 
further  alleges  that  by  reason  of  the  negli- 
gence and  the  irregularities  of  the  Corpo- 
ration of  Hereford,  their  agents  and  ser- 
vants, in  causing  this  land  belonging  to  the 
Government  to  be  sold  as  the  land  of  indi- 
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viduala,  he  was  led  into  error,  and  by  the 
failure  of  defendant  to  defend  plaintiff  from 
trouble,  he  suffered  to  the  amount  of  $84. 

The  defendant  by  a  demurrer  denied  the 
right  of  the  plaintiff  to  claim  any  damage 
from  the  Municipality  of  Hereford  under  the 
circumstances.  Two  questions  are  raised 
by  the  demurrer,  both  having  an  important 
bearing  upon  the  working  of  the  municipal 
system.  It  is  pretended  that  the  Municipal 
Councils  are  not  responsible  for  the  acts  of 
the  different  officers  they  appoint,  in  all 
cases  where  the  duties  of  the  officers  are  or- 
dained and  prescribed  by  the  Statute,  and 

independent  of  the  municipal  bodies 

Hss  the  Statute  declared  that  municipalities 
are  liable  to  damages  for  the  fact  that  lands 
hare  been  valued  ty  the  valuators  as  in  the 
occupation  of  one  party  named,  and  have 
been  assessed,  upon  this  return,  for  muni- 
cipal purposes?  No:  but  the  Statute  di- 
rected the  Councils  to  appoint  valuators, 
and  prescribed  the  duties  of  the  latter  in  a 
very  imperative  manner,  independent  of  any 
orders  and  instructions  of  the  municipalities. 
The  valuators  are,  for  the  purpose  of  valua- 
tion, the  officers  of  the  law,  which  is  supe- 
rior to  the  body  directed  to  appoint 

Purchasers  must  ascertain  for  themselves  if 
all  the  requirements  of  the  law  have  been 
complied  with,  and  if  the  land  can  be  sold ; 
all  is  at  their  risk.    This  is  the  condition  of 

purchasing  acres  for  cents The  letter 

of  the  law  as  well  as  the  general  principles 
ire  decidedly  against  the  right  of  action  as 
claimed  by  the  plaintiff.  The  action  is 
therefore  dismissed  with  costs." 

Sanborn  &  Brooks,  for  plaintiff;  Felton 
&  Felton,  for  defendant. 


THE  CASE  OF  THE  KIDNAPPERS. 

A  short  summary  of  this  memorable  case, 
with  an  abstract  of  the  remarks  of  Mr. 
Justice  Meredith  at  the  time  final  judgment 
was  rendered  by  the  Court  of  Appeals  at 
Quebec,  will  be  found  in  the  present  issue. 
Few  cases  that  have  occupied  so  large  a 
share  of  the  attention  of  our  tribunals  have 
created  so  little  public  excitement    It  is 
hardly  going  too  far  to  say  that  the  decision 
at  Quebec  was  received  by  the  public  with 
profound  indifference.    This  lack  of  interest 
nay  no  doubt  be  attributed  in  a  great  mea- 
sure to  the  conflicting  feelings  excited  by 
the  case.    Though  any  decision  which  had 
the  semblance  of  infringing  upon  the  liberty 


of  the  subject  would  instantly  kindle  the  ut- 
most indignation  throughout  the  community, 
yet  in  this  instance  the  prisoners  being  mere 
mercenary  conspirators,  who  had  themselves 
sought  to  deprive  a  refugee  of  liberty  and 
asylum,  no  one  felt  much  disposition  to  see 
the  law  strained  in  their  favour,  if  the  law 
said  that  they  were  not  entitled  to  be  ad- 
mitted to  bail.  On  the  other  hand,  the 
crime  of  the  prisoners  was  perhaps  not 
viewed  with  the  detestation  it  deserved,  be- 
cause the  refugee  himself  was  not  regarded 
with  any  of  that  popular  admiration  and 
esteem  which  some  political  exiles  have 
attracted.  Thus  the  public  mind  was  to 
some  extent  prepared  to  accept  without 
cavil  the  decision  of  a  competent  Court, 
whichever  side  it  favoured. 

In  a  legal  point  of  view,  however,  the  case 
is  one  of  absorbing  interest.  Able  and  astute 
lawyers  on  the  bench  and  at  the  bar  have 
taken  opposite  sides  on  the  questions  raised ; 
and  the  learned  counsel  by  whom  the  case 
was  conducted,  displayed  great  ability  and 
research  in  the  support  of  their  views.  The 
arguments  and  judgments,  investigating  as 
they  did  all  the  cases  and  authorities  on  the 
subject,  will  throw  much  light  upon  the 
law  of  bail  in  all  time  to  come. 

But,  unfortunately,  the  value  of  the 
final  judgment  at  Quebec  as  a  leading  case, 
has  been  greatly  lessened  owing  to  the  div- 
ersity of  opinion  among  the  members  of  the 
Court  on  the  questions  submitted  for  deci- 
sion. A  majority  of  one  in  the  Court  of 
Appeals  is  not  as  satisfactory  as  could  be 
desired,  and  might  be  reversed  by  a  slight 
change  in  the  members  of  the  Court. 

It  is  not  improbable,  however,  that  some 
change  in  the  law  may  be  made  by  the  Le- 
gislature, which  will  remove  the  difficulty. 
The  Statutes  relating  to  bail,  like  too  many 
other  parts  of  our  Statute  law,  are  not  with- 
out serious  ambiguities;  and  it  may  be 
deemed  advisable,  either  to  remove  some  of 
what  were  anciently  called  enormous  mis- 
demeanors into  the  class  of  felonies,  or  to 
make  exceptions  of  certain  misdemeanors, 
so  as  to  leave  it  discretionary  with  judges  to 
bail  persons  charged  with  them. 
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REMARKABLE  TRIALS  IN  LOWER 
CANADA. 

No.  8.    The  Beauregard  Case. 
Among  the  criminal  cases  which  have  oc- 
cupied a  large  share  of  public  attention,  the 
trial  of  Beauregard  for  the  murder  of  Ansel- 
me  Charron  stands  out  prominently,  both  on 
account  of  the  great  number  of  witnesses 
examined,  the  length  of  the  trial,  (extend- 
ing over  eight  or  nine  days)  and  the  mys- 
terious circumstances  surrounding  the  com- 
mission of  the  crime.    The  victim  was  a 
well-to-do  farmer  named  Anselme  Charron, 
residing  at  the  Parish  of  St.  Charles,  about 
two  and  a  half  leagues  distant  from  the 
town  of  St.  Hyacinthe,  where  the  murder 
was  committed.    The  only  apparent  motive 
for  the  murder  was  the  desire  to  obtain  pos- 
session of  a  small  sum  of  money  which  An- 
selme Charron  carried  on  his  person.    Both 
parties  at  the  time  were  considerably  under 
the  influence  of  liquor,  but  though  suspicion 
rested  on  Beauregard,  who  was  last  seen  in 
company  with  the  deceased,  it  was  not  till 
some  weeks  had  elapsed  that  he  was  arrested. 
The  murder  was  committed  on  the  night 
of  the  2nd  of  April,  1859,  and  the  circum- 
stances may  be  briefly  traced  as  follows : — 
About  nine  o'clock  in  the  morning  of  Sat- 
urday the  2nd  April,  Charron  left  home  with 
his  horse  and  cart  to  go  to  St.  Hyacinthe, 
which,  as  we  have  already  stated,  was  situ- 
ated at  a  distance  of  two  and  a  half  leagues. 
A  little  boy,  a  m  phew  of  his,  stated  at  the 
trial,  that  on  the  morning  of  that  day,  he 
saw  the  deceased  dressing  in  his  room  apait, 
and  before  he  left  he  went  to  a  small  box  in 
which,  he  kept  money,  and  took  out  two 
rolls  of  paper  money  which  he  showed  to 
the  boy,  as  he  was  in  the  habit  of  doing  in 
order  to  instruct  him  in  the  value  of  bank 
notes.    The  first  kno  wiedge  we  have  of  him 
at  St.  Hyacinthe  is  that  he  was  seen  drink- 
ing in  Ducharme's  tavern  in  the  early  part 
of  the  day.    Hence  he  went  to  a  tavern  kept 
by  a  man  named  Guertin,  and  in  this  place, 
Beauregard,  the  prisoner,  was  seen  kneeling 
by  the  side  of  Charron  who  was  lying  on  a 
sofa,  and  engaged  in  close  conversation  with 
him.     A  man  who  owed  Charron  $25  here 
joined  them,  and  the  three  having  gone  to 
another  tavern,  the  debtor  paid  the  $25  in 
the  presence  of  Beauregard.     They  then 
went  to  Laflamme's  tavern  and  had  more 


drink.      Among   other  places  visited  by 
Charron  that  day  was  the  house  of  a  man 
named  Ewing,  who  paid  him  $45  in  bank 
notes  and  quarter  dollars.    About  half  past 
8  ven  in  the  evening,  deceased  was  seen  at 
Ewing's  house  taking  tea.     About  eight 
o'clock,  a  person  with  whom  Charron  had 
made  an  appointment  for  that  evening  at 
Laflamme's,  saw  him  standing  at  the  door 
of  another  tavern.    Charron  proposed  to 
him  that  they  should  go  to  Guertin's  tavern 
and  have  a  steak  and  some  oysters.    At 
Guertin's,  Beauregard,  who  appears  to  have 
followed  Charron  with  considerable  pertina- 
city,   again  joined   him,  and   called  for 
liquor,  which  Charron  paid  for.    Later  in 
the  evening,  Charron,  who  was  by  this  time 
in  a  state  of  inebriation,  was  at  Laflamme's, 
and  left  that  place  in  company  with  Beau- 
regard.   Some  policemen  who   met  them, 
observed  the  prisoner  holding  Charron  up 
by  the  arm,  and  asked  him  where  be  was 
going,    Beauregard    replied,    "Don't     be 
alarmed,  I  will  take  good  care  of  him."    The 
policeman  stationed  in  the  street  then  observ- 
ed the  two  going  in  the  direction  of  the 
bridge  known  as  the  Biron  bridge,  and 
about  fifteen  minutes  after,  Beauregard  was 
observed  coming  back  alone,  breathing  hard 
and  walking  fast.      One  of  the  policemen 
meeting  him  inquired  where  he  had  left 
Charron.    The  reply  was,  "  Oh  1  he  is  quite 
well,  he  is  getting  on  swimmingly,  like  a 
hat  floating  on  the  river."    Beauiegard  then 
went  to  Laflamme's  tavern  and  ordered  a 
treat.    Before  this  he  did  not  appear  to 
have  had  any  money.    Then  he  went  to 
Pourrin's  and  stayed  till  such  time  as  Pour- 
rin  said  he  must  shut  up  his  place.    There 
was  nothing  to  show  whither  he  went  then. 
His  daughter  stated  at  the  trial  that  he  had 
not,  to  her  knowledge,  gone  home  that  night. 

The  watch  found  in  the  pocket  of  deceased 
had  stopped  at  13  minutes  to  11.  About 
this  hour  a  party  playing  cards  at  Marches- 
seau's,  on  the  other  side  of  the  bridge,  heard 
cries  from  the  bridge  so  loud  as  to  attract 
their  attention,  and  they  opened  the  door, 
and  looked  out.  The  cries  did  not  continue 
long  and  the  party  returned  to  their  cards. 
On  the  other  side  of  the  river,  another  party 
playing  cards  was  also  disturbed  by  cries  of 
murder,  and  they  went  out  and  inquired  of 
their  neighbors  the  cause  of  the  cries.  These 
incidents  occurred  about  the  same  time  close 
upon  eleven  o'clock.  A  gentleman  named 
Kagle  also  heard  cries  of  murder  from 
the  bridge  and  rushing  out  went  part  of  the 
way  across  the  bridge,  and  thought  he  saw 
an  object  moving  away,  but  was  not  very 
sure.  Another  person  who  crossed  the  bridge 
that  night,  met  a  man  on  it,  and  it  was 
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proved  that  Beauregard  subsequently  asked 
Gnertin  if  he  were  not  the  man  whom  he  met 
on  the  bridge,  thereby  admitting  that  he 
had  been  on  the  bridge  the  night  in  question. 

Nine  days  after  Charron  disappeared,  a 
Mend  of  his  who  lived  in  the  same  village 
went  to  St.  Hyacinthe,  and  ascertaining  that 
Beauregard  was  the  last  man  seen  in  com- 
pany with  deceased,  sent  for  him  to  a  tavern, 
treated  him  and  asked  him  what  became  of 
Charron.  The  reply  was  that  he  did  not  re- 
collect The  other  then  said :  "  One  of  the 
policemen  saw  you  and  the  deceased  togeth- 
er; he  spoke  to  you  and  you  answered  him." 
The  policeman  was  sent  for,and  repeated  this 
statement  in  the  presence  of  Beauregard ; 
but  the  latter  on  being  again  requested  to 
state  what  he  had  done  with  Charron,  re- 
iterated that  he  forgot.  This  refusal  to  an- 
swer obviously  raised  a  presumption  of  guilt. 

We  now  come  to  the  motive  assigned  for 
the  crime.  On  the  Tuesday  preceding  the 
disappearance  of  Charron,  Beauregard  had 
applied  to  the  municipal  authorities  for  a 
tavern  license,  and  had  been  refused.  He 
then  said  that  if  he  had  money  he  would 
get  a  license,  and  on  the  Monday  following, 
be  stated  that  he  had  now  money  enough 
to  get  one.  Besides  this,  there  were  other 
proofs  that  he  had  come  into  possession  of 
a  sum  of  money. 

The  body  of  deceased  was  found  about  a 
month  after  the  murder,  at  a  distance  of  15 
or  18  arpents  from  the  bridge.  On  the  tem- 
ples were  contusions,  and  the  injuries  were 
stated  by  the  medical  men  to  be  multiple, 
produced  by  repeated  blows,  and  might 
have  been  caused  by  blows  of  a  skull  cracker, 
such  as  Beauregard  was  proved  to  have  car- 
ried about  with  him.  The  inference  was  that 
the  murderer,  after  inflicting  repeated  blows 
on  the  head  of  his  victim,  had  thrown  him 
from  the  bridge  into  the  river .  On  the  body 
was  found  altogether  only  $24,  shewing  a 
large  deficit  in  the  sum  which  it  was  proved 
that  Charron  had  received  on  the  day  of  the 
murder.  There  was  no  proof  that  he  had 
made  any  payments  during  the  day,  nor  were 
any  receipts  found  on  his  person. 

There  was  some  additional  testimony  of 
a  direct  nature  given  by  one  Luaignan,  a 
man  of  ill  reputation  and  a  drunkard,  who 
had  been  made  a  confidant  by  the  murderer. 
Very  Blight  importance  was  attached  to  this 
evidence  by  the  Court,  and  therefore  we 
need  not  dwell  upon  it.  He  stated,  how- 
ever, that  Beauregard  confessed  to  binVthat 
he  had  burned  certain  notes  on  foreign 
banks  which  he  had  taken  from  the  person 
of  his  victim,  and  it  appeared  from  other 
evidence  that  Charron  had  received  such 
notes  during  the  day. 


The  trial,  which  took  place  at  Montreal, 
in  October  1859,  before  Hon.  Mr.  Justice 
Aylwin,  extended  over  a  week  and  caused 
considerable  excitement.  The  Jury  found 
the  prisoner  guilty,  and  he  was  subsequently 
executed  before  the  Montreal  Jail. 


RIGHTS  OF  DISSENTIENTS. 

An  important  decision  has  been  rendered 
at  St.  Johns,  by  Mr.  Justice  Sicotte,  as  to 
the  right  possessed  by  a  non  resident  propri- 
etor in  the  disposition  of  his  school  taxes. 
The  action  was  brought  bv  the  School  Com- 
missioners of  Lacolle  against  William  Bow- 
man, of  St.  Valentia.  The  defendant  is  the 
owner  of  property  in  Lacolle  parish,  on 
which  he  refused  to  pay  taxes  to  the  Com- 
missioners, claiming  the  right  to  apply  the 
amount  to  the  support  ofthe  dissentient 
schools.  The  Commissioners  contended 
that  as  he  was  only  a  proprietor  and  not  a 
resident,  he  was  not  allowed  by  law  the 
privilege  of  dissenting.  Judge  Sicotte  has 
decided  in  favor  of  the  defendant :  holding 
that  it  is  the  manifest  intention  of  the  law, 
whether  the  proprietor  is  or  is  not  a  resident, 
that  he  should  have  the  right  to  dissent  in 
the  payment  of  his  school  taxes. 

The  following  is  the  summary  given  by 
the  Journal  of  Education  of  this  iudement, 
and  ofthe  conflicting  decision  rendered  some 
time  ago  by  Mr.  Justice  Short : — 

"The  question  is,  whether  a  non-resident  pro- 

Srietor  can  or  cannot  legally  declare  himself  a 
issentient. 

"The  reasons  on  which  Judge  Short  based 
his  judgment  were,  if  we  recollect  rightly,  as 
follows:  1st.  The  word  inhabitant  can  only 
mean  a  resident,  and  the  law  in  giving  the  in- 
habitants forming  the  religious  minority  the 
right  of  dissent,  had  in  view  residents  only; 
2nd,  had  it  been  intended  to  extend  this  right  to 
non-resident  proprietors,  a  clause  to  that  effect 
would  have  been  inserted,  or  the  word  rate  payer, 
which  occurs  elsewhere  in  the  same  Act,  would 
have  been  employed ;  3rdly,  the  right  of  becom- 
ing a  dissentient  is  purely  personal  and  excep- 
tional, and  should  not  be  exercised  except  within 
the  strict  meaning  ofthe  law .  The  object  which 
the  latter  has  in  view  is  to  allow  the  minority 
of  a  municipality  to  send  their  children  to  such 
schools  as  they  shall  approve  of,— a  reason 
which  does  not  apply  to  non-residents,  who  are 
not  suppesed  to  have  any  children  within  the 
municipality. 

"The  reasons  on  which  Judge  Sicotte' s  judg- 
ment rests  may  be  summed  up  thus :  1st.  The 
word  inhabitant  does  not  (in  the  legal  and  ad- 
ministrative sense)  necessarily  signify  resident. 
Many  authorities  are  cited  to  show  that  in  the 
legislation  of  England  and  Canada  the  words 
inhabitants  and  proprietors  or  land-holders  are 
looked  upon  as  synonymous  terms.    2nd.  The 
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doubts  which  have  existed  in  this  country,  and 
the  lawsuits  that  have  taken  place  in  conse- 
quence! show  that  the  word  inhabitant  has  not 
always  been  held  to  mean  a  resident .  The  hon. 
Judge  also  cited  (as  confirming  the  view  he  has 
taken  of  the  question)  the  Bill  introduced  into 
the  Legislative  Assembly  with  the  assent  of 
the  Department  of  Public  Instruction,  and  which 
contemplated  a  settlement  of  this  point.  3rd. 
The  object  which  the  law  has  in  view  in  leav- 
ing every  one  free  to  dispose  of  his  school  taxes 
according  to  his  own  convictions  being  the  re- 
moval of  a  source  of  religious  animosity,  all 
clauses  of  doubtful  meaning  should,  as  far  as 
possible,  be  construed  consistently  with  the  at- 
tainment of  this  end ;  and  the  concession,  like 
every  other  immunity  favorable  to  the  mainten- 
ance of  order  and  the  public  peace,  should  be 
extended  rather  than  restricted  in  its  application. 
4th.  The  proprietor,  although  he  may  not  be  a 
resident,  is  nevertheless  a  member  of  the  muni- 
cipal body  to  which  the  administration  of  the 
common  interest  belongs.  He  has,  without 
doubt,  under  the  law,  a  right  to  be  heard  and 
to  vote  at  elections.  He  is  a  ratepayer  and  an 
elector,  and  consequently  must  have  the  same 
right  as  a  resident  to  choose  between  the  two 
school  corporations,  that  of  the  majority  and 
that  of  the  minority.  5th.  Assuming  that  the 
word  inhabitant  is  used  in  the  exclusive  sense  of 
resident,  it  is  intended  in  the  law  to  confer  on 
residents  only  the  right  of  forming  a  dissentient 
corporation ;  but  this  dissentient  corporation 
once  formed  and  established,  it  cannot  have 
been  intended  to  carry  further  the  distinction 
between  resident  and  non-resident  ratepayers, 
and  thus  to  deprive  the  latter  of  the  right  of 
paying  their  assessments  to  the  corporation  re- 
presenting the  religious  minority  to  which  they 
belong." 


CORRESPONDENCE, 

OUR  JUDICATURE  SYSTEM. 

Mr.  Editor, — I  heartily  concur  in  the 
remarks  of  your  Correspondent  Q,  in  the 
October  number  of  the  Journal,  as  far  as 
they  go,  and  would  now  ask  permission  to 
make  a  few  suggestions  as  to  the  best  mode 
of  reforming  the  evil  complained  of. 

I  think  every  person  of  experience  will 
admit,  that  the  root  of  all  our  difficulties  is 
the  system  of  Enquete.  The  objections  to  it 
are  manifold, — it  is  secret,  cumbrous,  tedious 
and  expensive,— the  Judge,  Who  has  to  de- 
termine the  case  eventually,  never  sees  or 
hears  the  witnesses,— and  the  witnesses  them- 
selves rarely  or  never  pronounce  the  actual 
language  recorded  in  the  depositions.  Then 
the  number  of  depositions  in  many  cases  is 
unnecessarily  great*     And  the  griffonnage 


such,  in  many  instances,  as  to  render  it  al- 
most impossible  for  the  judge  to  appreciate 
the  true  meaning  of  what  is  actually  recorded. 

Now,  if  the  system  of  Enquelein  contested 
causes  were  entirely  abolished,  and  each  case 
were  tried  before  a  judge,  in  the  same  way 
that  a  case  would  be  tried  before  a  judge 
and  jury, — not  here  (for  we  have  unfortu- 
nately engrafted  on  our  trial  by  jury  a  bas- 
tard system  of  Enquite), — but  as  in  England, 
the  United  States,  Upper  Canada,  and  in 
fact  in  every  other  part  of  the  civilized 
globe,  where  the  system  of  trial  by  jury  is 
practised, — the  judge  himself  taking  full  notes 
of  all  the  essential  points  of  the  evidence, — I 
venture  to   assert    that  justice  would    be 
more  promptly,  more  correctly,  and  in  every 
respect  better  administered,  than  it  either 
is  or  could  ever  be  hoped  to  be  under  a 
system   so  peculiarly    Lower-Canadian   as 
ours  is.    Not  only  would  the  judge  have 
the  advantage  of  seeing  and  hearing  the  wit  - 
nesses,  whose  testimony  he  is  called  upon 
either  to  believe  or  to  discard  as  unworthy 
of  belief,  but  the  witnesses  themselves, — 
instead  of  uttering  their  testimony  in    a 
semi-secret  form  and  subdued  tone  in  a  cor- 
ner of  the  Court-room,  or  it  may  be  even  in 
an  advocate's  private  office, — would  have 
to  proclaim  their  evidence  aloud,  in  the  face 
of  the  Court  and  Counsel  and  the  assembled 
audience.    No  man,  who  has  ever  been  called 
on  to  discriminate  with  regard  to  oral  evi- 
dence, can  fail  to  admit  the  value  of  the  latter 
mode  of  taking  testimony  and  to  stigmatize 
the  former  mode  as  simply  barbarous,  if  not 
iniquitous.    Then  we  all  know,  from  our 
own  experience  in  trials  by  jury  here  and 
from  what  we  have  seen  and  heard  of  the 
mode  of  conducting  such  trials  in  other 
countries,  that  the  judge  would  have  the 
additional  advantage  of  controlling  the  evi- 
dence, both  as  regards  its  substance  and  itd 
quantity, — a  point  of  very  material  moment 
in   the  due  administration  of  Justice*      I 
would  now  euggest  in  what  way,  in  our  own 
district,  our  Courts  might  be  organized,  to 
suit  our  proposed  altered  condition. 

At  present  we  have  two  classes  of  cases  in 
the  Circuit  Court,  the  appealable  and  the  non- 
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appealable  cases.  As  the  former  can  be  car- 
ried to  the  Queen's  Bench  direct,  without 
necessitating  an  intervening  appeal  to  the 
Superior  Court,  there  appears  no  sufficient 
reason  for  originating  them  in  the  Circuit 
Court ;  the  result  being  merely  to  embarrass 
the  efficiency  of  that  Court,  which  is  one  es- 
sentially summary  in  its  character.  All 
cases  of  this  class  ought,  I  think,  to  be 
brought  in  the  Superior  Court,  subject  (as 
respects  costs,  either  in  the  Court  of  original 
jurisdiction  or  in  appeal),  to  the  tariffs  as 
they  presently  exist 

The  sitting  of  the  several  Courts,  in  Mon- 
treal, might  be  as  follows:— The  Circuit 
Court  from  the  first  to  the  fifth  of  each  month 
except  January,  July  and  August.  The 
practice  division  of  the  Superior  Court  from 
the  tenth  to  the  fifteenth  of  each  month,  ex- 
cept January,  July  and  August.  The  Su- 
perior Court,  for  trials  before  Judges,  in  three 
separate  divisions,  from  the  seventeenth  to 
the  twenty-third  of  each  month,  and  in  banco 
as  a  Court  of  Review,  from  the  twenty-fourth 
to  the  twenty-seventh  of  each  month,  except 
January,  July  and  August.  And  in  all  ea$es 
the  Court  should  bo  enjoined  by  Statute  to  com- 
mence business  at  Ten  A.M. 

Under  such  a  system  I  take  it  for  granted 
that  a  considerable  number  of  cases  would 
be  adjudged,  at  the  time  of  trial,  without 
resorting  to  that  senseless  practice  of  taking 
en  delibere.  Then  as  cases  either  in  the 
practice  court  or,  although  submitted  for 
judgment  without  argument,  at  trial,  may 
yet  require  examination  by  the  judge,  I 
would  suggest,  that,  instead  of  their  being 
taken  en  delibere  as  it  is  called,  the  judgment 
should  be  held  to  be  pronounced  on  the  day 
it  is  asked  for ;  in  the  same  way  that  judg- 
ments are  frequently  pronounced  sauf  d  revi- 
ser. We  should  thus  rid  ourselves  of  another 
senseless  practice,  that  of  proclaiming  a  long 
array  of  judgments  in  cases  by  default  or 
equivalent  thereto.  Then,  as  to  really  con- 
tested causes,  I  would  suggest,  that  there 
should  be  two  adjournments  for  judgments 
in  cases  that  have  been"  tried,  namely  to  the 
last  day  of  the  month  in  which  the  Court  is 
held,  and  to  the  next  juridical  day  aftsr  the 


Circuit  Court,  (except  in  January  and  July, 
when  the  adjournment  ought  to  be  to  the 
equivalent  day  of  those  months),  and  an 
adjournment  for  judgments  by  the  Court  of 
Review  to  the  juridical  day  following  the  one 
last  referred  to.  In  this  way,  ample  opport- 
unity would  be  afforded,  for  mature  delibe- 
ration in  the  more  important  cases,  and  for 
despatch  in  those  of  minor  character. 

In  my  proposed  arrangements  I  purposely 
abstain  from  suggesting  details  as  to  the 
working  beyond  our  own  district,  as  I  pre- 
fer to  leave  their  consideration  as  respects 
other  districts,  and  specially  the  country 
ones,  to  those  who  are  more  familiar  with 
their  particular  wants, 

In  bringing  these  remarks  to  a  close,  I  beg 
to  invite  the  criticism  of  yourself  and  the 
members  of  the  profession  generally  on  'my 
project,  as  my  sole  object  is,  to  start  discus- 
sion with  respect  to  the  present  exceedingly 
unsatisfactory  administration  of  justice  in 
Lower  Canada,  and  to  secure,  if  possible,  a 
remedy  for  the  evils  under  which  we  are 
suffering. 

Q.  C. 


THE  IRISH  BENCH. 


To  the  Editor  of  the  L.  0.  Laic  Journal. 

Sm, — It  appears  that  Lower  Canada  is  not 
the  only  country  blessed  with  effete  judges. 

We  have  suffered  much,  and  truth  com- 
pels to  say  that  certain  judges,  political 
hacks,  in  times  past,  have  cost  the  country 
dearly.  At  present  we  are  again  suffering, 
witness  the  lamentable  appearance  of  our 
highest  court,  but  it  appears  that  in  Ireland 
they  are  not  in  a  better  condition  than  we 
are. 

In  the  London  Times  of  November  21st., 
is  an  article  in  which  it  is  stated  that  upon 
the  Commission  for  the  trial  of  the  Fenian 
prisoners,  the  three  Irish  Chief  Justices  have 
not  been  put  because  of  incompetency ;  they 
have  been  passed  by.    The  Times  says : 

"The  Irish  Bench  seldom  lacks  one  or 
two  judges  who  ought  long  since  to  have 
retired.  It  was  not  long  ago  that  the  Eng- 
lish ideas  of  the  proper  administration  of 
justice  were  shocked  by  the  presence  on  the 
Irish  Bench  of  a  judge  who,  in  addition  to 
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being  past  80  years  of  age,  was  afflicted 
with  blindness." 

It  adds  that  the  Special  Commission  was 
resorted  to  "  expressly  to  prevent  the  pos- 
sibility of  the  Chief  Justice  of  the  Queen's 
Bench  occupying  the  seat  which  seemed 
peculiarly  his  own."    It  goes  on  to  say : 

"  It  is  painful  to  direct  public  attention 
to  the  infirmities  of  such  a  man,  or  to  say 
anything  which  may  give  pain  to  himself  or 
to  his  immediate  friends  and  connexions. 
But  it  is  quite  time  that  truth  should  be 
spoken  on  this  subject,  and  we  are  only  dis- 
charging a  public  duty  by  drawing  atttention 
to  the  actual  state  of  things  as  regards  the 
Head  of  the  Commen  Law  Courts  in  Ire- 
land." "The  result  is  what  may  be  easily 
imagined  in  a  Court  where  the  Judge  has 
become  unable  to  direct,  to  follow,  or  even 
to  remember  the  proceedings  carried  on  be- 
fore him." 

"Would  that  the  Public  Press  would  speak 
as  openly  upon  the  condition  of  things  in 
Lower  Canada. 

It  was  truly  said,  in  the  Blossom  case, 
"  an  Irish  judge  is  as  good  as  a  Canadian 
judge." 

The  Times  concludes  its  article  as  fol- 
lows : — 

"  We  should  have  been  very  glad  if  the  Go- 
vernment had  relieved  us  from  the  very 
painful  duty  of  pointing  out  these  things, 
though  we  can  well  understand  the  motives 
which  have  hitherto  kept  them  silent.  The 
tenure  of  office  by  a  judge  is  a  very  delicate 
matter,  and  no  action  of  Government  is  re- 
garded with  more  jealousy  than  an  attempt 
to  create  a  vacancy  in  a  place  of  which  it 
has  the  disposal.  But,  whatever  be  the 
weight  of  these  considerations,  they  ought 
manifestly  to  give  way  to  a  sense  of  what  is 
demanded  bf  public  duty.  There  is  no 
danger  in  the  present  day  that  the  subject 
will  suffer  by  the  subserviency  of  the  Judges 
to  the  Crown,  but  there  is  a  great  danger 
that  the  administration  of  justice  may  be 
occasionally  rendered  inefficient  by  the  pro- 
visions of  a  law  which,  while  carefully  pro- 
tecting the  Judge  from  undue  influence, 
leaves  the  subject  at  the  mercy  of  the  evils 
created  by  an  improper  tenacity  of  office. 
Few  legal  reforms  would  be  more  easy  or 
more  desirable  than  one  which  should  fix  a 
limit  of  age  beyond  which  no  judicial  officer 
should  retain  his  position.  In  England  such 
a  law  is  not  greatly  needed,  for  th^  judicial 
labour  is  so  severe  that  every  man  must  do 
his  own  work,  and  great  vigour  of  body  and 
mind  alone  suffices  to  bear  the  burden ;  but 


where,  as  in  Ireland,  it  is  the  pleasure  of  Par- 
liament to  retain  a  superfluous  judicial  es- 
tablishment, some  precaution  ought  to  be 
taken  against  the  natural  tendency  to  retain 
a  place  of  easy  work  after  the  power  to  do 
that  work  has  departed." 

In  Lower  Canada  we  have  several  such 
judges,  as  last  referred  to,  and  when  ws  see 
the  stoppage  of  the  administration  of  justice 
by  reason  of  this  fact  we  are  led  to  look  to 
the  Government  for  a  remedy  to  the  evil ; 
but  remedy  has  been  long,  and  seems  likely 
to  be  longer  delayed. 

Your  readers  will  observe,  with  a  certain 
amount  of  surprise,  that  the  Timet  has  come 
to  propose  "  a  limit  of  age,"  such  as  English- 
men have  always  had  in  abhorrence,  but 
such  as  exists  in  the  United  States.  The- 
ory has,  in  thelong  run,  to  yield  to  realities. 

Yours, 
Montreal,  Dec.  8, 1865.  T.  R.  S, 


THE  LAW  OP  COPYRIGHT. 

A  recent  decision  of  the  Lords  Justices  of 
Appeal  in  England,  in  the  case  of  Low  «. 
Routledge,in  which  the  Copyright  of  a  novel 
called  "  Haunted  Hearts w  was  in  question, 
affirms  the  important  principle  that  "  if  an 
"  alien  book  be  first  published  in  England,  at 
"  a  time,  when  the  author  is  first  residing  in 
"  any  part  of  the  British  dominions,  a  valid 
"  copyright  may  be  acquired  in  such  book,11 
and  consequently  that  any  infringement  of 
that  right,  such  as  the  Messrs.  Routledge 
were  guilty  of,  was  a  piracy.  Haunted 
Hearts  was  published  in  England  while  the 
author  was  residing  at  Montreal. 


DECEMBER  APPEAL  TERM, 
MONTREAL. 

Owing  to  the  absence  of  the  Chief  Justice, 
judgment  was  rendered  in  eleven  cases  only 
during  the  sitting  of  the  Court  of  Appeals 
at  Montreal,  in  December.  In  eight  of  these 
cases  judgment  was  confirmed,  and  in  the 
other  three  reversed.  In  only  two  cases  was 
there  a  dissenting  judge.  In  one  case  the 
record  was  sent  back  to  the  lower  Court, 
judgment  having  been  prematurely  rendered 
while  a  petition  en  demveu  remained  undisi 
posed  of. 
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Admissions  to  Pkacttce. — The  following 
gentlemen  having  passed  satisfactory  ex- 
aminations before  the  Board  for  the  District 
of  Montreal,  have  been  admitted  to  practice : 

tforeiDber  0th  1865.— Joseph  O.  Desilets, 
Loaia  G.  Taillon,  J.-Bte.  Lafleur,  John  Ro- 
nayne,  N.  W.  Trenholme,  J.  M.  P.  Comte, 
J.-Bte.  N.  Yallee,  Aug.  Dagenais,  E.  H.  Bix- 
ford,  Lemuel  Gushing,  F,  Corbeil,  A.  Cho- 
ouet. 

Dec.  4th  1865,— Michel  Matthieu. 

Jan,  2nd  1866.— John  Francis  Leonard. 


ApponmiKErrs,  etc. — Mr.  R.  A.  R.  Hubert 
has  been  appointed  to  the  office  of  Protho- 
notary  Superior  Court  and  Clerk  Circuit 
Court,  Montreal,  in  the  place  of  Mr.  Coffin, 
deceased  Mr.  Ermatinger  to  the  office  of 
Clerk  of  the  Crown,  in  the  place  of  Mr. 
Carter,  Q.  C,  who  has  resumed  practice  at 
the  bar.  Mr.  Brehaut  has  been  appointed 
Police  Magistrate  for  the  District  of  Mon- 
treal 

OBITUARY  NOTICES. 

W.  C.  H.  COFFIN. 

William  Craigie  Holmes  Coffin  was  born 
st  Three  Rivers  in  the  month  of  March  1800. 
His  father  was  a  merchant  of  Three  Rivers 
and  a  Legislative  Councillor ;  his  mother 
was  of  a  French  family.  Mr.  Coffin  studied 
law  in  the  office  of  the  late  Mr.  Justice  Pyke, 
father  of  the  present  Deputy  Prothonotary, 
and  when  Mr.  Pyke  removed  to  Montreal  in 
1813,  Mr.  Coffin  computed  his  term  of  study 
in  the  office  of  Sir  James  Stuart.  After  being 
admitted  to  the  bar,  he  practised  for  some 
time  at  Three  Rivers  till  he  received  the  ap- 
pointment of  Prothonotary  at  that  place. 
Here  he  remained  till  in  1844  he  was  appoint- 
ed to  the  office  of  Prothonotary  at  Montreal, 
hia  colleagues  being  Messrs.  Monk  and 
Papineau.  This  appointment  he  continued 
to  hold  up  to  the  time  of  his  death  which 
occurred  on  the  30th  December  last. 

By  earnest  and  faithful  discharge  of  duty 
sad  strict  integrity  of  conduct,  Mr.  Coffin 
lad  gained  the  respect  and  esteem  of  the 
atmbera  of  the  legal  profession  and  others 
*itfl  whom  he  was  brought  into  contact  in 
bis  official  capacity,  and  his  decease  occa- 
sioned a  very  general  feeling  of  regret. 

ARCHIBALD  McLEAN. 

Though  not  a  Lower  Canadian  lawyer,  a 
^kf  notice  of  the  late  President  of  the 
Cjort  of  Appeal  in  Upper  Canada,  who  died 
&t  Toronto  on  the  24th  October  last,  may 
*>t  be  oat  of  place,    lie  was  born  at  St. 


Andrews,  near  Cornwall,  in  1791,  and  was  a 
pupil  of  Dr.  ::trachan,  the  present  venerable 
bishop  of  Toronto,  at  the  town  of  Cornwall. 
After  studying  law  at  Toronto,  and  seeing 
some  active  service  in  the  war  of  1812,  he 
was  admitted  to  practice  in  1813.  In  1837 
was  appointed  one  of  the  judges  of  the  Court 
of  King's  Bench,  and  after  various  changes 
succeeded  to  the  place  of  the  late  Sir  John 
Robinson  as  President  of  the  Court  of  Appeal 
and  Error.  Before  his  appointment  to  the 
Bench,  he  represented  his  native  county  for 
several  years  in  the  Legislative  Assembly  of 
Upper  Canada,  and  was  for  some  time 
speaker  of  the  House.  Though  not  eminent 
for  legal  attainments,  his  opinions  were  re- 
ceived with  the  respect  due  to  experience 
and  impartiality. 


IS  THE  CROWN  OBLIGED  TO  STAMP  ITS  PRO- 
CEEDINGS f 

The  following  case,  argued  during  the  Sep- 
tember term  of  the  Court  of  Appeals,  Montreal, 
possesses  some  interest. 

Queen  v.  Ellice.— In  this  suit,  which  was 
an  appeal  to  the  Q.  B.  from  a  decision  of 
the  Superior  Court  reversing  an  award  of  the 
Provincial  Arbitrators,  it  became  necessary  to 
make  application  for  a  judge  ad  hoc,  Mr.  Jus- 
tice Drummond  having  recused  himself.  On  the 
application  for  the  nomination  of  a  judge,  the 
Clerk  of  Appeals  demanded  that  the  application 
and  order  should  have  a  stamp  affixed.  This 
demand  was  resisted  on  the  part  of  the  Attor- 
ney General,  and  the  Court  ordered  a  hearing 
on  motion  on  behalf  of  Appellant,  that  inas- 
much as  our  Sovereign  Lady  the  Queen  Is  not 
liable  for  any  duty  or  tax  whatever,  that  the 
Clerk  of  Appeals  should  be  forbidden  to  ask  or 
exact  any  tax  or  fee  whatever  from  Appellant 
in  respect  of  the  said  suit;  and  that  he  should 
be  obliged  to  receive  all  motions, petitions  and  ap- 
plications made  on  the  part  of  Appellant,  with- 
out any  stamp  or  stamps  being  affixed  thereto. 

Ramsay,  in.  support,  said  that  the  obligation 
to  affix  stamps  was  created  by  section  4,  cap. 
5,  27  and  28  Vic,  and  that  there  were  two 
categories  intended  to  cover  every  case  in 
which  fees  were  payable  under  any  statute 
whatever.  {Subsection,  1  of  section  4,  referred  to 
those  payable  into  the  "Officers  of  Justice  fee 
fund,"  and  the  other  into  the  fund  created  by 
the  "  act  to  make  provision  for  the  erection  or 
repair  of  Court  Houses  and  Gaols  at  certain 
places  in  Lower  Canada." 

Meredith,  J.,  said  that  there  was  no  doubt 
as  to  the  general  principle  that  the  Queen  was 
not  liable  for  a  tax  under  a  statute,  if  not 
specially  named,  unless  some  person  had  a 
conflicting  interest.  He  wished  to  know  if  any 
one's  salary  depended  on  these  fees. 

Ramsay  was  prepared  to  show  that  the  gen- 
eral principle  was  such  as  Mr.  Justice  Meredith 
had  stated,  and  he  only  alluded  to  the  section 
4  so  particularly  to  show  that  there  were  two 
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classes  of  fees,  in  order  to  combat  any  distinc- 
ihnthat  might  be  attempted  to  be  established 
ottween  them. 

Mondelet,  J.,  said  he  had  to  interpret  the 
statute  judicially,  and  that  he  found  it  applied 
to  every  one,  and  that  no  exception  was  made 
as  to  the  Queen. 

Ramsay,  to  clear  away  that  difficulty  at 
once,  would  answer  the  learned  Judge  by  ci- 
ting 2  Dtcarris,  p.  668,  who  says,  "It  is  the 
rule  that  the  King  shall  not  be  restrained  of  a 
liberty  or  right  he  had  before,  by  the  general 
words  of  an  act  of  Parliament,  if  the  King  is 
not  named  in  the  Act."  The  clause  9  said  that 
these  fees  should  be  taxes  "payable  to  the 
Crown." 

Aylwin,  J.,  cited  the  maxim  "Eccltsia  eccle 
siam  non  decimal" 

Duval,  C.  J.  The  question  is  simply  this, 
has  anybody  an  interest  in  the  Crown  paying 
these  fees  1 

Ramsay.— No ;  The  Officers  of  Justice  in 
Montreal  are  paid  wholly  independently  of 
these  fees.  He  was  quite  prepared  to  admit, 
that  if  an  interest  had  been  created  in  favor  of 
any  officer  it  would  be  a  sufficient  reason  to 
make  the  Crown  pay  ;  but  there  was  not  now 
any  such  right.  In  conclusion,  he  would  re- 
sume that  the  fee  sought  to  be  recovered,  be- 
longed to  the  Officers  of  Justice  fee  fund,  and 
that  therefore  no  question  could  arise  as  to  its 
being  part  of  an  appropriated  fund ;  that  by 
Section  9,  these  fees  formed  part  of  the  revenue 
of  the  Crown,  and  that  to  force  the  Queen  to 
pay  for  stamps  was  to  force  the  Queen  to  pay 
the  Queen  ;  that  Sections  12,  13,  15  and  29  all 
showed  that  the  Statute  did  not  intend,  much 
less!  eclare,  that  the  rights  of  the  Crown 
should  be  cut  off ;  and  finally,  that  the  fines  for 
not  using  stamps  were  payable  totally  to  the 
Receiver-General  for  the  general  uses  of  the 
Province,  and  the  prosecution  was  to  be  at  the 
instance  of  Her  Majesty* s  Attorney  or  Solicitor- 
General.  In  other  words,  that  if  the  Queen  did 
not  pay  a  tax  to  the  Queen,  the  Law  Officers 
of  the  Crown  should  prosecute  the  Law  Officers 
of  the  Crown,  and  the  fines  should  be  paid  to 
the  Receiver-General. 

Marchand,  Dep.  Clerk  of  Appeals,  resisted 
the  motion.  There  might  be  contingent  interests 
in  these  taxes  reaching  a  certain  amount ;  and  at 
all  events  the  balance  of  the  Officers  of  Justice 
fee  fund  would  go  to  the  fund  for  the  erection 
and  repair  of  Court  Houses  and  goals  if  it  ex- 
ceeded what  was  required  to  pay  all  the  Officers 
of  Justice. 

Duval,  C.  J.— But  are  any  of  your  salaries 
dependent  on  these  fees  ? 
Marchand.— Not  directly. 
Ramsay. — We  have  nothing  to  do  with  in- 
direct interests.  The  only  persons  who  seem 
to  have  any  interest,  are  the  persons  appointed 
to  sell  8 tamps ;  but  their  interest  can  hardly  be 
considered  as  affecting  the  question. 

Duval,  C.  J.— Certainly  not.  But  what  is 
the  rule  followed  elsewhere  as  to  charging  these 
stamps  ? 


Ramsay.— They  are  not  charged  in  the 
Police  Court. 

Marchand. — I  was  informed  that  they  were* 
They  are  at  all  events  charged. 

Ramsay. — The  fees  payable  by  the  Crown 
have  always  been  charged  because  the  Clerk 
of  the  Crown  had  a  percentage  on  them.  It 
was  one  of  the  crimes  charged  to  Mr.  Delisle 
that  he  had  charged  these  things,  and  it  appears 
that  the  practice  is  continued  even  to  the  pres- 
ent .day  ;  but  having  been  daily  in  the  Police 
Court  for  the  last  three  months  it  is  certain  that 
the  stamps  are  not  affixed  in  Crown  cases. 

The  Court  took  the  motion  en  deHibirt,  and 
no  decision  has  yet  been  rendered. 


LAW  JOTOJTAL  REPORTS. 

COURT  OF  QUEEN'S  BENCH— APPEAL 
SIDE— JUDGMENTS. 

Montreal,  December  7th,  1865. 
Present  :    Justices  Aylwin,  Meredith,  Mon- 
delet and  Loranger 

Meneclier  de  Morochond,  (defendant  in 
the  Court  below),  appellant ;  and  Gauthier, 
(plaintiff  in  the  Court  below,)  respondent. 

Held. — That  prescription  does  not  run  against 
the  wife's  claim  for  reprises  matrimonialts  while 
she  is  under  marital  authority. 

This  was  an  appeal  from  the  judgment  of 
Mr.  Assistant  Justice  Monk,  rendered  27th 
Nov.,  1864.  Th«  action  was  brought  by  the 
plaintiff,  Ed.  D.  Gauthier,  as  universal  usu- 
fructuary legatee  of  Marie  F.  Gauthier,  for  ir.e 
amount  of  her  reprises  matrimoniales  and  dow- 
er, and  also  for  an  account  of  the  community 
alleged  to  be  subsisting  between  her  and  her 
husband,  Meneclier.  The  judgment  awarded 
the  plaintiff  $3,023  as  the  amount  of  the  re- 
prises  matrimoniales  t  and  $2,242  for  what  Marie 
F.  Gauthier  had  inherited  from  her  father,  to- 
gether with  $500,  the  amount  of  her  douaire 
prefix ;  but  held  that  the  community  between 
Meneclier  and  his  wife  had  been  dissolved. 

Loranger  J.,  (who  sat  in  this  case  as  judge 
ad  hoc  instead  of  Mr.  Justice  Drummond)  ren- 
dered the  judgment  of  the  Court  of  Appeals, 
unanimously  confirming  the  judgment  appeal- 
ed from,  the  grounds  ot  which  were  brieny  as 
follows :  By  the  contract  of  marriage  between 
Meneclier  and  his  wife,  dated  18th  July,  1822, 
it  was  stipulated  that  there  should  be  commun- 
ity between  them.  There  was  stipulation  de 
prepre  des  biens  de  la  future  to  be  established 
by  inventory  within  filteen  days  from  the  date 
of  the  marriage  contract.  It  was,  moreover, 
agreed  by  the  marriage  contract  that  there 
should  be  a  douaire  vrejix  of  $500.  By  judg- 
ment of  the  King's  Bench,  8th  June,  1826,  a 
separation  of  property  between  Meneclier  and 
his  wife  was  pronounced.  Madame  Meneclier 
renounced  to  the  community  15th  June,  1826, 
and  on  the  19th  Feb.,   1826,  tha  wpo it  of  tha 
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pratiden  establishing  the  reprises  matrimoniales  ) 
at  $4,023  was  homologated.  For  this  sum,  it 
was  held  that  prescription  did  not  ran  against 
Madame  Meneclier  during  the  existence  of  the 
marriage!  and  while  she  was  under  marital  au- 
thority. The  plea  of  thirty  years'  prescrip- 
tion against  the  wife's  reprises  was  therefore 
dismissed.  It  was  also  neld  that  though  by 
his  will,  dated  4th  Nov.,  1856,  Meneclier  con- 
stituted his  wife  his  universal  usufructuary  leg- 
atee, with  the  condition  that  she  was  to  dis- 
charge his  debts,  nevertheless,  in  this  instance, 
there  had  been  no  confusion  in  her  person  of 
these  debts  due  her  by  her  husband.  By  will 
dated  28th  Dec.,  1858,  Madame  Meneclier  ap- 
pointed the  plaintiff  her  universal  usufructuary 
legatee,  and  the  latter  had  a  right  to  claim  the 
debts  due  by  Meneclier  to  his  wife  at  the  time 
he  died,  and  her  dower  as  established  by  mar- 
riage contract 

Judgment  confirmed  unanimously. 

Lafrenaye  A  Armstrong  for  appellant ;  Car- 
tier,  Pominville  &  Betournay  for  respon- 
dent. 

Montreal,  December  9th,  1865. 
Present  :    Justices  Aylwin,  Meredith,  Drum- 
mond  and  Mondelet. 

Spaulding  tt  al.,  (plaintiffs  in  the  Court  be- 
low), appellants ;  and  Holmes  (defendant  in 
the  Court  below),  respondent. 

Petitory  action.  Dismissed  owing  to  proof  of 
fluMiiffs*  tide  not  being  sufficient. 

This  was  an  appeal  from  a  judgment  by  Mr. 
Justice  Short,  dismissing  the  plaintiffs*  action, 
which  was  instituted  for  the  recovery  of  a  small 
piece  of  land  in  the  village  of  Rock  Island, 
being  part  of  Lot  No.  1 ,  9th  Range  of  the  Town- 
ship ot  Stanstead.  The  plaintiffs  claimed  that 
this  portion  of  land  formed  a  part  of  an  irregular 
piece  conveyed  by  Charles  Kilborn  to  one 
Sjlvanus  C.  Haskell  in  1825. 

DucntMoiro,  J.,  referred  to  the  description 
of  the  property  as  being  extremely  vague.  The 
defendant's  plea  of  prescription  by  ten  years' 
possession  in  good  faith,  could  not  be  maintain- 
ed, as  the  plaintiffs  resided  on  the  other  side  of 
the  line.  After  going  over  the  pleadings  and 
evidence  at  considerable  length,  his  honor  came 
to  the  conclusion  that  although  the  defendant 
had  failed  to  prove  title  by  prescription,  yet  as 
the  plaintiffs  had  not  succeeded  in  proving  their 
title  to  the  land  claimed,  the  judgment  disinis- 
liag  die  action  was  correct 
Judgment  confirmed  unanimously. 
R.  N.  Hall  for  appellants ;  Sanborn  Sl  Brooks 
for  respondent. 

Guirtk,  appellant;  and  O'Neil,  respond- 
eat 

Record  remitted  to  the  lower  eourt  because  judg- 
■etf  ked  been  prematurely  rendered. 

DftaotOND,  J. — In  this  case  the  Court  was 
»at  ealted  upon  to  say  anything  as  to  the  mer- 
i*.  The  respondent  brought  a  petitory  action 
is  the  Court  below,  and  the  attention  of  the 
rcdfw  had  been  directed  to  the  fact  that  the 


judgment  in  the  Court  of  original  jurisdio'ion 
had  been  pronounced  while  there  was  a  petition 
en  desaveu  actually  in  the  record  and  undispos- 
ed of.  This  petition  was  regularly  made  on  the 
13th  October,  1863.  The  Judgment  was  pro 
mature  and  must  be  set  aside  without  any  opin- 
ion being  given  on  the  merits  of  the  case.  The 
record  must  be  remitted  to  the  Court  below  that 
the  petition  may  be  adjudicated  on.  No  rule 
would  be  made  as  to  costs. 

Bowker  (defendant  in  the  Court  below),  ap- 
pellant; and  Fenn  (plaintiff  in  the  Court  be- 
low) respondent. 

HELD. —  That  a  promissory  note  is  eonsidered 
to  be  absolutely  paid  and  discharged,  if  no  action 
he  brought  thereon  within  five  years  from  maturity ; 
and  that  prescription  is  not  interrupted  by  an  ac- 
knowledgment of  the  debt  in  writing,  or  a  payment 
on  account  within  said  five  years. 

Aylwin,  J.,  dissenting,  said  in  this  case  he 
could  not  concur  in  the  judgment  about  to  be 
rendered.  The  action  was  brought  to  recover 
$391.66,  the  balance  of  a  promissory  note,  and 
$56.30  on  an  account,  making  in  all  $447.96. 
Judgment  was  rendered  in  favour  of  the  plain- 
tiff. The  first  plea  set  up  prescription  against 
the  note,  which  bore  date  15th  Sept.,  1856,  the 
action  being  brought  16th  July,  1862.  The  se- 
cond plea  admitted  that  the  defendant  had  re- 
ceived teeth  from  the  plaintiff  to  the  value  of 
$40,  being  two  of  the  items  charged  under  date 
September,  1856,  and  sought  to  be  recovered ; 
but  alleged  that  this  sum,  and  certain  other 
charges  in  the  account  were  overpaid  by  the 
sum  of  $50,  improperly  credited  by  the  plain- 
tiff on  the  note.  That  the  expenses  charged  in 
the  account  should  have  been  detailed.  The 
plea  then  alleged  that  the  plaintiff,  as  agent  of 
the  defendant,  had  agreed  to  get  possession  of 
certain  lands  in  Lima,  in  the  State  of  New  York, 
under  a  power  of  attorney,  dated  some  8  years 
previously,  but  had  failed  to  do  so;  alleging, 
also,  that  damage  had  accrued  to  the  defendant 
by  the  plaintiff's  neglect.  No  evidence  was 
adduced  to  support  these  allegations.  To  the 
first  plea  the  plaintiff  fyled  special  answers. 
1st.  Alleging  interruption  of  prescription  by 
acknowledgment  to  owe  and  promise  verbaUy 
and  in  writing  to  pay,  and  that  "  he  had  paid 
the  plaintiff  monies  on  account  thereof,  and  do 
the  interest  accrued  thereon."  2nd.  An  answer 
setting  up  that  at  the  date  of  the  note,  the  de- 
fendant was  indebted  to  the  plaintiff  in  $348.16 
for  money  lent  and  advanced,  goods  sold,  and 
interest  accrued,  and  that  for  such  indebtedness 
he  gave  the  note  sued  on,  which  he  failed  to 

Say.    There  had  been  an  examination  of  the 
efendant  on  faits  et  articles.    The  62nd  ques- 
tion was  to  this  effect :  Is  it  not  true  that  ycu 
have  within  the  period  of  five  years  immediately 
preceding  the  institution  of  this  action,  given 
the  plaintiff  to  understand,  in  some  way  or  an  • 
other,  that  you  would  pay  him  the  amount  due 
him  on  the  said  promissory  note  ?     The  defen- 
dant's answer  was :  I  have  written  what  was 
.  in  the  letter  sent  by  me.    I  have  not  made  any 
I  acknowledgment  or  promise   to  pay  the  note 
I  since  it  was  acknowledged,  or  before,  as  a  p  tr- 
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ticular  debt  or  note.  This  answer,  taken  with 
other  answers  of  the  defendant,  was  to  his 
honor's  mind  perfectly  sufficient  to  establish 
an  acknowledgment  of  the  debt.  It  was  argued, 
and  it  would  be  decided  by  the  majority  of  the 
Court,  that  the  prescription  was  a  perfect  bar 
to  the  action.  His  honor  referred  to  the  case 
of  Russell  and  Fisher,  4  L.  C.  Rep.  p.  237. 
Pothier,  Traite"  des  Obligations,  No.  846,  &c, 
in  support  of  his  opinion  that  the  prescription 
was  interrupted  by  the  defendant's  promise  to 
pay  contained  in  letters  written  to  the  plaintiff. 

Meredith,  J.,  observed  that  the  case  was 
one  of  great  importance.  After  giving  the  sub- 
ject due  consideration,  he  thorght  the  decisions 
under  the  English  statute  tended  rather  to  em- 
barrass than  to  aid  us  in  determining  the  course 
to  pursue  under  our  own  law.  In  this  there 
was  nothing  surprising,  because  the  two  laws 
are  worded  so  difforcntly  as  to  lead  to  the  be- 
lief that  the  framers  of  our  law,  aware  of  the 
conflicting  decisions  under  the  English  statute 
had  determined  not  to  take  it  as  their  model, 
lest  the  Canadian  law  should  share  the  fate  of 
the  English  original.  The  terms  of  our  statute 
were  in  effect  that  any  promissory  note,  made 
after  1st  August,  1849,  shall  be  held  to  be  ab- 
solutely paid  and  discharged,  if  no  suit  or  ac- 
tion has  been  brought  within  five  years.  The 
fact  of  the  maker  of  thenote  having  paid  a  part 
on  account  during  the  five  years  did  not  tend  to 
weaken  the  presumption  that  the  whole  was 
paid,  when  no  action  was  brought  within  the 
five  years.  The  respondent  tried  to  interpret 
the  statute  as  if  it  contained  the  words  "  pro- 
vided that  an  acknowledgment  or  part  payment 
of  any  note  within  the  five  years  shall  take  the 
note  out  of  the  reach  of  the  statute."  The  law 
contained  no  such  proviso.  His  honor  was 
quite  aware  that  a  strict  interpretation  of  thu 
terms  of  our  statute  might  bear  hard  upon  indi- 
viduals, and  it  bore  hard  upon  the  respondent 
in  the  present  case  :  but  the  remedy  was  with 
the  Legislature.  The  conflicting  decisions  in 
England  showed  the  danger  of  stretching  the 
plain  meaning  of  the  statute.  The  court  could 
not  avoid  holding  that  the  note  sued  on  was 
absolutely  paid  and  discharged,  but  judgment 
would  go  in  favour  of  the  respondent  on  the 
open  account.  The  judgment  now  rendered, 
his  honor  remarked,  could  not  serve  as  a  guide 
in  future,  as  the  code  would  introduce  modifi- 
cations of  the  law. 

Drummond,  J.,  said  it  was  with  very  great 
regret  that  he  had  come  to  the  conclusion  that 
the  action  was  barred.  He  looked  upon  the 
law  as  dishonest  and  immoral,  but  he  had  al- 
ways felt  very  great  apprehension  at  any  en- 
deavor to  break  through  a  statute. 

Mondelet,  J.,  said  he  was  clearly  of  opinion 
that  our  statute  applicable  to  promissory  notes 
was  as  stringent  as  the  ordinance  with  reference 
to  arrears  of  rente*  constitutes.  There  was  a 
total  extinction  of  indebtedness.  The  law  was 
imperative.  His  honor  had  some  doubt  whether 
the  acknowledgment  of  indebtedness  and  pro- 
mise to  pay  applied  directly  to  the  note  in  ques- 
tion. Ne  decision  would  be  given  on  the  ques- 
tion of  fait$  ct  article*,  which  arose  in  the  case, 


as  it  was  not  required.  Judgment  reversed. 
Judgment  for  plaintiff  for  $40,  and  costs  as  of 
an  action  for  that  sum,  with  costs  of  appeal  in 
favor  of  appellant. 

A.  &  W.  Robertson  for  appellant ;  Snowdon 
&  Gairdner  for  respondent. 

Montreal  Asslrance  Co.,  (plaintiffo  in 
the  Court  below)  appellants ;  and  MacpHer- 
son)  defendant  in  the  Court  below,)  respond' 
dent. 

Held— TZwzl  service  of  writ  and  declaration  at 
a  place  different  from  that  alleged  in  the  writ  to 
be  defendant's  domicile,  is  insufficient. 

This  was  an  appeal  from  a  judgment  rendered 
by  Mr.  Justice  Monk,  maintaining  an  exception 
d  la  forme  fyled  by  defendant,  and  dismissing 
plaintiffs'  action.  The  facts  were  as  follows  : 
The  defendant  being  resident  in  Upper  Canada, 
the  plaintiffs  obtained  leave  under  C.  S.  L.  C. 
Cap.  83,  Sec.  63,  to  have  the  writ  and  declara- 
tion served  there.  In  the  preliminary  affidavit, 
produced  on  behalf  of  the  plaintiffs,  with  a 
view  to  such  service,  it  was  alleged  that  "  the 
said  defendant  now  resides  in  the  City  of  To- 
ronto." Besides  this  the  defendant  was  de- 
scribed in  the  writ  and  declaration  as  "now  of 
Toronto,  in  the  Home  District  of  Canada  West." 
The  person  making  the  affidavit  of  service  de- 
clared "  that  I  served  the  within  writ  of  sum- 
mons and  declaration  thereto  attached  on  the 
defendant  therein  named  at  the  township  of  York 
in  the  County  of  York,  in  the  Province  of  Up- 
per Canada,  by  delivering  to  Mrs.  JD.  L.  Mac- 
pherson,  the  wife  of  said  defendant,  at  his  place 
of  residence,  in  said  township  of  York,  true 
copies,  &c."  The  defendant  ry led  an  exception 
d  la  forme,  alleging  that  the  writ  of  summons 
was  null  and  void,  not  having  been  returned 
into  court  within  thirty  days  after  service,  be- 
ing the  time  limited  in  the  endorsement  upon 
the  writ.  Further,  that  the  affidavit  of  service 
showed  that  the  service  had  been  made  at  a 
place  wholly  diffeient  from  that  described  in 
the  writ  and  declaration  as  the  residence  and 
domicile  of  the  defendant.  The  Court  below 
allowed  the  plaintiff  to  amend  the  endorsement 
on  the  writ,  and  extended  the  time  to  forty  days, 
but,  holding  the  service  to  be  insufficient,  main 
tained  the  exception  d  la  forme,  and  dismissed 
the  action.  The  plaintifls  appealed  from  this 
judgment. 

Meredith,  J.,  dissenting,  said  it  was  con- 
tended, on  the  part  of  the  respondent,  that  the 
judgment  appealed  from  must  be  confirmed,  un- 
less it  be  held  that  service  may  be  made  at  a 
place  wholly  different  fxom  that  described  in 
the  writ  and  declaration  as  the  residence  and 
domicile  of  the  defendant.  His  honor  believed 
it  was  not  impossible  to  make  a  legal  service  of 
process  at  a  place  wholly  different  from  the 
place  described  in  the  declaration  as  the  dom- 
icile of  the  defendant.  For  it  was  quite  possi- 
ble that  the  dofendant  might  change  his  resi- 
dence between  the  issuing  of  the  writ  and  the 
service  of  process,  and  in  such  case  the  service 
of  process  would  be  necessarily  made  at  a  place 
different  from  that  stated  in  the  writ    If  the  d#* 
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fendant  were  wrongly  described  in  the  writ,  he 
could  complain  on  that  ground,  but  the  objec- 
tion now  made  was  that  the  service  was  not 
made  at  the  place  stated  in  the  writ  to  be  de- 
fendant's domicile.  His  honor  was  of  opinion 
that  the  service  at  the  defendant's  place  of  resi- 
dence was  sufficient. 

Drummond,  J.,  did  not  think  it  necessary  to 
pronounce  any  opinion  on  the  motion  to  amend 
the  endorsement  on  the  writ,  because  it  ap- 
peared to  him  that  the  return  of  service  was 
bad  He  did  not  think  the  respondent  went 
too  far  in  saying  that  the  writ  might  as  well 
have  been  served  at  Gaspe"  Bay.  It  might  be 
a  hard  case,  as  prescription  was  obtained  against 
plaintiff's  demand,  based  on  promissory  notes, 
but  he  could  not  view  it  otherwise  than  as  a 
matter  of  law  and  practice. 

Mondelet,  J.,  was  of  opinion  that  the  de- 
fect in  the  service  could  not  be  overlooked,  and 
that  the  judgment  appealed  from  was  correct. 

Aylwct,  J.,  read  the  judgment  of  the  Court 
confirming  the  judgment  appealed  from,  but 
making  an  alteration  in  the  motifs,  which  would 
now  read  as  follows  :— "Seeing  that  the  service 
of  the  writ  and  declaration  is  Insufficient,  and 
is  contrary  to  the  63rd  section  of  83rd  chap. 
Consol.  Stat.  L.  C,  p.  733,  the  Court  doth  af- 
firm the  judgment." 

Judgment  confirmed,  Meredith,  J., dissenting. 

Cross  &  Lunn  for  appellants;  Koso  & 
Ritchie  for  respondent. 

Eothstein  (claimant  in  the  Court  below) 
appellant ;  and  Dorion,  Atty.  General  pro  re- 
gina  (informant  in  the  Court  below)  respondent. 

Held.— That  the  onus  of  proof  under  C.  S.  C, 
cap.  17,  lies  on  the  claimant  to  establish  that  the 
floods  claimed  are  not  liable  to  forfeiture.  2. 
That  where  the  forfeiture  does  not  exceed  $200, 
the  same  may  be  prosecuted  in  either  Circuit  or 
Superior  Court. 

This  was  an  appeal  from  the  judgment  of  the 
Superior  Court,  declaring  certain  goods  to  be 
forfeited  for  contravention  of  the  Customs  laws. 
The  appellant  was  foreclosed  in  the  Court  be- 
low, and  the  judgment  rendered  without  proof 
on  either  side.  The  present  appeal  was  brought 
on  the  following  grounds:  1st.  The  information 
was  not  signed  by  the  attorney  general, 
but  by  an  attorney  for  the  attorney  general, 
which  had  been  held  to  be  a  fatal  defect  in  an 
information.  2nd.  The  information  should  have 
been  brought  in  the  Circuit  Court,  the  value  of 
the  goods  seiied  being  alleged  to  be  f  200  only. 
3rd.  Because  no  proof  had  been  made  of  the  in- 
formation. The  respondent  answered  these  ob- 
jections by  citing  the  clauses  of  the  Statute,  C.  S. 
C,  cap.  17,  sec.  73,  "If  the  amount  or  value  of 
any  such  penalty  or  forfeiture  does  not  exceed 
$200,  the  6ame  may  also  be  prosecuted,  sued  for 
and  recovered  in  any  County  Court  or  Circuit 
Court,  &c"  And  as  to  the  burden  of  proof  not 
being  on  the  informant,  the  respondent  cited 
sec  84  of  the  same  statute :  "If  any  goods  are 
seized,  See.,  the  burden  of  proof  shall  lie  on  the 
owner  or  claimant  of  the  goods,  and  not  on  the 


officer  who  has  seized  and  stopped  the  same,  or 
the  party  bringing  such  prosecution." 

Aylwik,  J.,  said  it  was  not  correct  for  an  at- 
torney to  sign  the  information  as  attorney  for 
the  Attorney-General.  But  the  objection  should 
"have  been  raised  by  a  proper  exception  d  la 
forme.  There  was  nothing  of  the  kind  in  the 
record,  and  the  judgment  must  be  confirmed. 

Meredith,  J.,  alluded  chiefly  to  the  preten- 
sion of  the  appellant  that  the  informant  was 
bound  to  prove  at  least  that  the  goods  claimed 
were  subject  to  duty,  and  were  imported  into 
the  Province  ;  and  that  under  the  English  stat- 
ute, which  was  nearly  the  same  as  our  own,  in 
no  case  could  judgment  be  rendered  without 
proof.  His  honor  was  oi  opinion  that  the  ap- 
pellant's pretensions  were  not  sustained  by  the 
authorities  cited,  and  that  in  a  case  such  as 
this  it  was  for  the  claimant  to  adduce  evidence 
to  establish  that  the  goods  are  not  liable  to  for- 
feiture. 

Judgment  confirmed  unanimously. 
B.  Devlin  for  appellant ;  V.  P.  W.  Dorion 
for  respondent. 

Bronsdon,  (defendant  iu  the  court  below,) 
appellant ;  and  Drennan,  (plaintiff  in  the  court 
below,)  respondent. 

HELD. — That  the  undermentioned  letter  was  a 
sufficient  and  binding  guarantee. 

This  was  an  appeal  from  a  judgment  render 
ed  by  Mr.  Justice  Smith,  in  favour  of  the  re- 
spondent. The  action  was  brought  on  the  fol- 
lowing letter  of  guarantee  which  the  appellant 
had  given  to  the  respondent  for  goods  to  be 
supplied  to  the  firm  of  C.  F.  Hill  &  Co.,  con- 
sisting of  C.  F.  Hill  and  J.  L.  Bronsdon,  the 
latter  a  son  of  the  appellant : — "Montreal,  11th 
August,  lti60,  S.  P.  Drennan,  Esq.,  Sir,  I  here- 
bv  agree  to  become  security  for  Messrs.  C.  F. 
Hill  &  Co.,  for  whatever  furniture  you  may 
trust  to  their  care.  (Signed,)  J.  E.  Bronsdon/' 
The  declaration  set  up  that  under  this  letter  of 
guarantee  the  plaintiff  consigned  to  C.  F.  Hill 
&  Co  ,  large  quantities  of  furniture  for  which 
they  failed  to  account  in  full,  and  on  the  1st 
July,  1863,  a  balance  of  $1534.80  remained  due, 
of  which  defendant  was  notified.  On  the  17th 
Aug.,  1863,  plaintiff  made  a  notarial  demand  on 
defendant,  requiring  him  to  pay  within  two 
days,  in  default  whereof  he  would  sue  C.  F. 
Hill  &  Co.,  at  defendant's  risk  and  cost.  De- 
fendant did  not  pay,  and  plaintiff  obtained  judg- 
ment against  C  F.  Hill  &  Co.,  for  $1,382  on 
which  execution  was  sued  out,  and  return  made 
of  nulla  bona  and  no  lands.  The  plaintiff  then 
brought  this  suit  against  defendant  to  recover 
what  was  due  within  the  terms  of  the  letter  of 
guarantee.  The  plea  was  that  the  document 
termed  a  letter  of  guarantee  merely  expressed 
the  defendant's  willingness  to  become  security, 
but  that  plaintiff  had  never  informed  defendant 
that  he  accepted  the  letter  of  guarantee,  and 
nothingwas  ever  done  to  complete  the  obliga- 
tion. Further,  that  defendant  wrote  the  letter 
in  question  on  the  faith  of  one  James  Mathew- 
son  becoming  security  jointly  with  the  defend- 
ant, and  he  had  not  done,  so.    The  judgment  oi 
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the  Superior  Court  condemned  the  defendant  to 
pay  f  1508,  being  the  amount  of  the  debt,  inter- 
est and  costs  in  the  suit  against  Hill  &  Co. 
From  this  judgment  the  present  appeal  was  in- 
stituted. 

Meredith,  J.,  said  that  after  examining  the 
case  carefully,  the  Court  was  of  opinion  that  the 
letter  in  question  was  a  sufficient  letter  of  guar- 
antee ;  and,  secondly,  that  the  evidence  was  suf- 
ficient to  show  that  the  debt  claimed  was  for 
goods  delivered  under  the  letter  of  guarantee. 

Mondelet,  J.,  was  of  opinion  that  the  proof 
fully  established  that  the  furniture  would  never 
have  been  entrusted  to  C.  F.  Hill  &  Co.,  by 
plaintiff,  except  on  the  faith  of  the  letter  of 
guarantee. 

Judgment  confirmed  unanimously. 

Day  &  Day  for  appellant ;  Cross  &  Lunn 
for  respondent. 

McPHEE  (plaintiff  par  reprise  d' instance  in 
the  Court  below,)  appellant ;  and  Woodbridge 
(defendant  in  the  court  below)  respondent. 

HELD — That  an  action  directed  against  an  ex- 
ecutor, to  recover  moneys  received  by  him  on  ac- 
count of  the  estate,,  must  be  in  the  form  of  an  action 
to  account,  even  though  the  plaintiff  claim  but  one 
sum  as  due  to  the  estate. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court,  rendered  by  Mr.  Justice  Loran- 
ger,  dismissing  the  plaintiff's  action.  The  ac- 
tion was  instituted  in  the  name  of  John  Rankin, 
as  curator  to  the  vacant  estate  of  the  late  Dun- 
can Campbell,  against  the  widow  of  Dr.  Alex- 
ander, one  of  the  executors  of  Duncan  Camp- 
bell, to  recover  £1582  said  to  have  been  re- 
ceived by  Dr.  Alexander  as  executor.  There 
had  been  three  executors,  and  these  executors 
in  1833  had  sold  a  lot  of  land  for  £730,  of 
which  £175  was  paid  down.  Two  of  the  ex- 
ecutors died,  but  Dr.  Alexander,  it  was  alleged, 
continued  to  receive  the  interest  on  the  balance 
of  purchase  money  up  to  1858,  when  he  also 
died.  The  plea  of  defendant  was  that  she  was 
not  liable  to  plaintiff,  because  his  appointment 
as  curator  was  null.  That  the  estate  of  Dun- 
can Campbell  was  not  vacant,  he  having  named 
universal  legatees  in  his  will,  to  whom  the  ex- 
ecutors jointly  were  liable  to  account  for  their 
gestion.  Rankin  having  resigned  his  curator- 
ship,  Norman  McPhee  was  appointed  curator, 
ana  took  up  the  instance.  The  action  was  dis- 
missed on  the  ground  that  universal  legatees 
had  been  appointed  by  the  will  of  Duncan  Camp- 
bell, and  there  was  no  proof  in  tho  record,  that 
his  succession  had  become  vacant,  and  there- 
fore the  nomination  of  plaintiff  as  curator  must 
be  looked  upon  as  null.  From  this  judgment 
plaintiff  appealed,  submitting  that  the  onus  of 
proof  to  establish  the  nullity  of  plaintiff's  ap- 
pointment as  curator  lay  upon  defendant,  and 
that  the  action  was  in  reality  an  action  to  ac- 
count, being  brought  for  the  only  sum  due  the 
estate. 

Drummond,  J.,  said  the  Court  did  not  feel 
called  upon  to  pronounce  any  opinion  on  the 
validity  of  the  plaintiff's  appointment  as  cura- 
tor.   For  his  own  part,  it  seemed  to  him  that 


in  most  cases  the  curator  ought  to  be  looked 
upon  as  the  legal  representative  of  the  estate 
till  the  curatelle  had  been  set  aside.  But  there 
might  be  cases  in  which  it  would  be  evident  on 
the  face  of  the  papers,  that  the  appointment  had 
been  improperly  made .  The  judgment  must  be 
confirmed  on  the  ground  that  the  action  was 
brought  for  a  special  sum.  An  action  could  not 
be  properly  brought  against  an  executor  for  a 
special  sum  of  money ;  for  though  it  might  be 
true  that  ho  had  received  £500,  yet  he  might 
have  spent  £  10,000.  The  proper  action  was  an 
action  to  account.  The  judges  were  all  agreed 
on  this  point. 

Judgment  confirmed  unanimously. 

Cross  &  Lunn  for  appellant ;  A.  &  W.  Ro- 
bertson for  respondent. 

Ouimet  (defendant  in  the  Court  below),  ap- 
pellant; and  Gamache  (plaintiff  in  the  Court 
below),  respondent 

Question  of  evidence. 

This  was  an  appeal  from  a  judgment  award- 
ing plaintiff  £61,  for  plastering,  &c,  done  to  a 
church.The  plea  to  the  action  was  that  the  plain- 
tiff had  undertaken  all  the  work  required  to  be 
done  for  the  stipulated  price  of  13d.  per  yard,  in- 
cluding the  Gothic  work,  &c,  which  price  had 
been  paid  to  plaintiff. The  answer  to  this  was  that 
the  plaintiff  was  entitled  to  double  the  ordinary 
rate  for  Gothic  work.  Evidence  was  adduced, 
the  plaintiff 's  witnesses  stating  that  the  usage 
was  to  allow  double  for  Gothic  work,  and  the 
defendant's  witnesses  alleging  the  contrary. 
Judgment  being  rendered  in  favor  of  plaintiff 
in  the  Court  below,  the  defendant  appealed. 

Mondelet,  J.,  was  of  opinion  that  the  proof 
made  by  plaintiff  was  not  sufficient  to  establish 
that  he  was  entitled  to  double  for  the  Gothic 
work.  The  judgment  of  the  Court  below 
must  therefore  be  reversed,  and  the  action  dis- 
missed. 

Judgment  reversed  unanimously. 

Loranger  &  Loranger  for  appellant ;  L.  Ri- 
card  for  respondent. 

GiARD  et  al.,  es  qualitts  (plaintiffs  in  the 
Court  below),  appellants ;  and  Lamoureux  (de- 
fendant in  the  Court  below)  respondent. 

Held — Jhat  when  one  of  the  defendants  o  an 
action  on  a  promissory  note  proves  that  the  note 
has  been  paid,  the  action  should  be  dismissed  as  to 
both,  though  {he  other  defendant  made  default. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Review  at  Montreal  on  the  25th  of 
January,  1865,  reversing  a  judgment  of  the 
Circuit  Court  at  Sorel.  The  action  was  brought 
on  a  promissory  note  against  the  defendants,  of 
whom  the  respondent  was  one,  by  the  plaintiffs 
in  their  quality  of  testamentary  executors  of  the 
payee.  One  of  the  defendants,  Dandelin, 
pleaded  prescription  and  payment,  but  the  other 
(now  respondent)  made  default.  The  judg 
ment  of  the  Circuit  Court  at  Sorel  dismissed 
the  plea  of  payment  raised  by  Dandelin,  but 
held  that  the  action  was  barred  by  the  ^\% 
years'  prescription,  and  dismissed  the  action 
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against  Dandelin,  bat  condemned  the  other  de- 
fendant, Lamonrenx,  by  default.  The  case 
was  then  taken  before  the  Court  of  Review  bj 
Lamoureux,  and  the  Court  of  Review,  holding 
that  the  plea  of  payment  had  been  established, 
reversed  the  judgment  against  Lamonrenx  and 
dismissed  the  action  as  to  him  also.  The  plain- 
tiffs in  the  suit  now  brought  the  case  before  the 
Court  of  Appeals,  submitting  that  a  defendant 
who  had  maae  default  in  the  Court  below  could 
pot  avail  himself  in  the  Court  of  Review  of  a  plea 
which  had  been  made  by  another  defendant  and 
dismissed. 

Drummokd,  J.,  was  of  opinion  that  the  plea 
of  payment  having  been  proved  by  one  of  the 
defendants,  the  other  could  not  be  condemned 
to  pay  the  debt  over  again. 

Meredith,  J..  The  fact  of  the  note  having 
been  paid  should  have  caused  the  action  to  be 
dismissed  as  to  both  defendants.  The  judg- 
ment of  the  Court  of  Review  must  therefore  be 
confirmed.    Judgment  confirmed  unanimously. 

Sicotte  &  Rainville  tor  appellants ;  Lafrenaye 
&,  Bruneau  for  respondent. 

Grand  Trunk  Company  (defendants  in  the 
Court  below),  appellants ;  and  Cunningiiam 
(plaintiff  in  the  Court  below,)  respondent. 

Held — That  a  person  purchasing  from  a  Rail- 
way  Company  a  ticket  which  is  declared  to  be 
good  for  a  specified  term,  enters  into  a  special  con- 
tract which  is  at  an  end  as  soon  as  such  term  has 
expired ;  and  the  holder  of  a  return  ticket  attempt- 
ing to  return  after  the  expiration  of  the  term  for 
which  the  ticket  was  issued  may  be  lawfully  eject- 
ed from  the  train,  on  refusal  to  pay  full  fare. 

This  was  an  appeal  from  a  judgment  render- 
ed, 31st  Dec,  1864,  by  Mr.  Justice  Berthelot, 
rejecting  a  motion  for  a  new  trial.  The  plain- 
tiff instituted  proceedings  6th  April,  1863,  for 
$31)0  damages  alleged  to  have  been  sustained 
in  consequence  of  his  illegal  expulsion  from  the 
cars  of  the  Company  on  the  8th  Nov.,  1861, 
while  returning  irom  Montreal  to  Acton  Yule 
where  he  resided.  The  circumstances  were  as 
follows:    On  the  6th  Nov.,  1861,  the  plaintiff 

Surchased  a  return  ticket  from  Acton  Vale  to 
fontreai  and  back,  for  which  he  paid  $2.50, 
the  ordinary  fare  each  way  being  $1.75.  On 
the  ticket  was  printed,  "Good  for  day  of  date 
and  following  aay  only."  The  plaintiff  pro- 
ceeded to  Montreal  on  the  6th  Nov.,  but  did 
not  embark  on  the  train  to  return  till  the  8th. 
When  the  conductor  came  round,  the  plaintiff 

} ^resented  his  return  ticket.  The  conductor  in- 
ormed  him  that  it  was  out  of  date,  and  read  to 
him  his  instructions  forbidding  him  to  accept 
return  tickets  that  were  out  of  date.  He  de- 
manded the  full  fare  for  returning,  $1.75.  The 
plaintiff  refusing  to  pay,  was  put  off  the  cars  at 
Charron's  Station.  The  plaintiff  having  brought 
an  action  of  damages,  the  case  was  tried  before 
a  jury.  Mr.  Justice  Smith,  who  presided, 
charged  the  jury  that  the  Company  could  not 
make  a  distinction  between  passengers,  it  beinjr 
proved  that  on  other  occasions  conductors  had 
accepted  return  tickets  that  were  out  of  date. 
The  jury  found  a  verdict  for  $100  damages. 


The  defendants  then  moved  for  a  new  trial  on 
the  ground  that  the  verdict  was  contrary  to  the 
evidence,  it  being  established  that  there  was  a 
special  contract  that  the  ticket  was  food  for 
two  days  only ;  and  also  on  the  ground  of  mis- 
direction by  the  presiding  judge.  This  motion 
being  rejected,  the  present  appeal  was  insti- 
tuted. 

Drummond,  J.,  after  stating  the  facts  of  the 
case,  said :  The  judges  of  the  Court  of  Appeals 
are  unanimous  in  taking  a  different  view  of  the 
case  from  the  judges  of  the  Court  below.  We 
consider  that  there  was  a  special  contract  en- 
tered into  voluntarily  between  the  respondent 
and  the  Grand  Trunk  Company.  The  former 
was  bound  to  avail  himself  of  the  ticket  within 
the  time  specified.  It  is  true  that  no  notice  was 
posted  up  that  the  rule  as  to  return  tickets 
would  be  strictly  adhered  to,  but  I  do  not  think 
that  it  was  necessary  for  the  Company  to  post 
up  a  notice  of  a  rule  printed  on  the  ticket.  I 
can  account  for  the  verdict  only  by  the  strange, 
prejudice  which  some  people  have  against 
companies — companies  without  the  existence 
of  which  we  should  have  to  return  to  a  state  of 
barbarism.  If  a  conductor  did  allow  persons  on 
certain  occasions  to  pass  on  a  spent  ticket,  is 
the  fact  of  a  conductor  neglecting  his  duty  any 
reason  why  other  people  should  expect  to  pass 
on  expired  tickets  ? 

Mondelet,  J.,  remarked  that  if  the  plain- 
tiff's pretensions  were  maintained,  the  result 
would  be  the  constant  evasion  of  a  rule  which 
the  Company  had  a  right  to  enforce. 

Meredith,  J.,  The  evidence  in  this  case  in- 
stead of  establishing  a  usage  simply  establishes 
the  existence  of  an  abuse. 

Aylwin,  J.,  pronounced  the  judgment  of  the 
Court — seeing  that  the  verdict  was  contrary  to 
evidence,  and  that  the  presiding  judge  should 
have  charged  the  jury  to  find  a  special  contract, 
and  that  the  ticket  was  spent  and  useless, 
verdict  set  aside  and  a  new  trial  ordered. 

Judgment  reversed  unanimously. 

Cartier  &  Pominville  for  appellants  ;  Per- 
kins &  Stephens  for  respondent. 

Iniustky    Village    Building    Society 

(plaintiffs  in  the  Court  bolow),  appellants ;  and 
Lacombe,  phrt,  (defendant  in  the  Court  be- 
low), and  Scallon  (opposant  in  the  Court  be- 
low), respondent. 

Question  of  evidence  as  to  certain  payments. 

This  was  an  appeal  from  a  judgment  rendered 
at  Joliette  by  Mr.  Justice  Bruneau,  18th  March, 
1361,  maintaining  the  opposition  of  Scallon,  op- 
posant, which  had  been  contested  by  the  plain- 
tiffs, on  the  ground  that  Scallon  had  previously 
been  paid  the  amount  claimed  by  his  opposi- 
tion. 

Mondelet,  J.,  said  there  was  no  difficulty 
in  the  case.  The  opposant's  claim  had  not 
been  extinguished  at  the  time  the  opposition 
was  fyled. 

Judgment  confirmed  unanimously. 

Pominville  &,  Godin  for  appellants ;  Leblanc 
&  Cassidy  for  respondent. 
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Quebec,  20th  Dec.,  1865. 
Peksimt  :— Duval,  C.  J.,  Aylwin,  J ,  Meredith, 
J.,  Drumniond,  J.,  and  Mondelet,  J. 

Ex  parte  W.  W.  Blossom. — Bail  for  Misdk- 
meaitors. — The  Court  gave  judgment  on  tan 
application  of  the  prisoner  Blossom,  to  be  ad- 
mitted to  bail  under  the  following  circumstan- 
ces :  On  the  7th  Aug.,  1865,  the  petitioner  Blos- 
som, and  three  others,  were  arrested  at  Mon- 
treal in  an  attempt  to  kidnap  Mr.  George  N. 
Banders,  with  the  object  of  transmitting  his 
person  within  the  territory  of  the  United  States, 
a  large  reward  having  been  offered  for  his  ap- 
prehension by  the  United  States  Government. 
The  prisoners  were  regularly  committed  on  the 
16th  Aug.,  and  at  the  ensuing  term  of  the  Court 
of  Queen's  Bench  at  Montreal,  an  indictment 
for  conspiracy  to  kidnap  Mr.  Sanders,  with 
the  usual  averments  of  assault,  Ac ,  was  found 
against  them,  to  which  they  pleaded  not  guilty, 
and  on  the  following  4th  Oct.,  they  were  put 
upon  their  trial.  This  trial  lasted  from  the  4th 
to  the  9th  Oct.,  when  the  jury  was  discharged, 
having  been  unable  to  agree,  after  a  delibera- 
tion of  three  days.  The  prisoners  were  re- 
manded for  a  second  trial,  with  a  new  panel  of 
jurors,  which  commenced  on  the  17  th  October, 
and  continued  until  the  30th  October,  the  last 
day  of  the  Sessions,  when  the  second  jury  was 
also  discharged,  having  been  unable  to  agree 
upon  a  verdict,  after  a  deliberation  of  nine 
days. 

Upon  both  trials,  Mr.  Justice  Mondelet,  the 
presiding  judge,  charged  strongly  for  a  con- 
viction, intimating  to  the  jury  that  the  evi- 
dence left  no  room  to  doubt  the  prisoners' 
guilt ;  and  after  the  discharge  of  the  second 
jury  on  the.  30th  October,  he  made  the  fol- 
lowing order  :  "  The  Court,  in  consequence 
of  the  non-agreement  of  the  jury  to  a  ver- 
dict, discharged  them,  and  it  is  hereby  ad- 
judged and  ordered  that  the  four  prisoners  bo 
remanded  to  the  common  gaol  of  this  district. 
And  whereas,  from  the  positive  evidence  ad- 
duced at  this  trial,  the  Baid  prisoners  are  not 
entitled  to  be  bailed,  it  is  adjudged  and  ordered 
that  they  do  stand  committed  to  the  gaol  of 
this  district  without  bail  or  mainprise,  to  stand 
their  trial  at  the  next  term  of  this  Court,  and 
not  to  be  discharged  without  further  orders 
from  this  Court." 

An  application  was  soon  after  made  in 
Chambers  to  Mr.  Justice  Monk,  of  the  Superior 
Court,  to  admit  the  prisoners  to  bail,  but  was 
rejected  by  that  judge  on  the  ground  that  he 
had  no  jurisdiction,  the  prisoners  being  detained 
under  an  order  of  the  Court  of  Queen's  Bench. 
At  the  same  time  he  expressed  his  own  opinion 
that  the  prisoners  were  entitled  to  be  bailed. 
A  fresh  application  was  then  made  to  Mr. 
Justice  Badgley  in  Chambers,  and  granted, 
Judge  Badgley  being  of  opinion  that  the  prison- 
ers were  of  right  entitled  to  be  bailed,  and  that 
the  order  did  not  deprive  him  of  jurisdiction. 
The  prisoners  failed  to  give  bail  till  the  writ 


had  lapsed,  and  a  new  application  on  behalf  of 
W.  W.  Blossom  was  then  made  before  the 
Court  of  Queen's  Bench  sitting  in  appeal  at 
Montreal.  The  Chief  Justice  was  not  present, 
and  on  the  9  th  December  it  was  announced 
that  the  Court  was  equally  divided  on  the  ap- 
plication. A  re-hearing  was  then  ordered  to 
take  place  at  Quebec  at  the  term  of  the  Court 
of  Appeals  in  that  city.  On  the  last  day  of  the 
term  at  Quebec,  the  full  Bench  of  five  judges 
being  present,  judgment  was  rendered  granting 
the  application  of  Blossom  to  be  admitted  to 
bail,  himself  in  £500,  and  two  sureties  in  £250 
each,  Mr.  Justice  Aylwin  and  Mr.  Justice 
Mondelet  dissenting.  The  judgment  of  record 
does  not  disclose  the  grounds.  The  following 
extracts,  however,  from  the  opinion  of  Mr. 
Justice  Meredith,  who  concurred  with  the 
majority  of  the  Court,  embrace  most  of  the 
points  which  arose  in  the  course  of  the  arsra- 
ment  :— 

u  The  offence  with  which  the  prisoner  stands 
charged  is,  it  is  admitted,  a  misdemeanor,  ami 
by  the  indictment  found  against  him,  he  is  ac- 
cused of  having  conspired  with  certain  other 
persons  '  to  steal  and  carry  away  one  George 
1  N.  Sanders  out  of  the  city  of  Montreal,  and 
'  from  out  of  this  Province,  where  he,  the  said 
'  Sanders,  was  then  and  there  living  and  re- 
1  siding,  into  a  foreign  State,  to  wit,  the  United 
'  States  ,of  America,  against  the  will  and  con- 
1  sent  of  him,  the  said  George  N.  Sanders.' 
Upon  this  indictment  the  prisoner  has  been 
twice  tried,  without  the  Jury  being  able  to  agree 
and  the  first  question  to  be  considered  by  us  is 
this: — Under  the  circumstances  already  men- 
tioned, ought  the  prisoner  to  be  admitted  to 
bail? 

11  For  the  present,  I  shall  leave  out  of  sight 
the  order  made  by  the  learned  Judge  before 
whom  the  prisoner  was  tried,  and  I  shall  con- 
sider the  question,  firstly,  with  reference  to  the 
jurisprudence  of  tie  Courts  in  England  before 
the  passing  of  the  English  Statute  11  and  12 
Vic,  cap.  42,  and  at  the  same  time  I  shall  take 
occasion  to  notice  the  authorities  placed  before 
us  by  the  learned  Crown  prosecutor.  I  shall 
then  consider  the  question,  secondly,  with  re- 
ference to  the  Statute  law  of  England,  from  which 
our  own  Statute  on  the  subject  has  been  taken ; 
and,  thirdly,  with  reference  to  our  own  Statute 
on  the  subject. 

"  Before,  however,  adverting  to  the  decisions 
of  the  English  Courts,  I  desire  to  quote  a  provi- 
sion of  our  own  law,  securing  to  us  the  benefit  of 
the  writ  of  Habeas  Corpus,  which  makes  it  our 
duty  to  consider  with  even  more  than* ordinary 
care  the  judgments  of  the  English  Courts  ■  on 
this  subject.  I  advert  to  the  first  section  of 
that  law  which  is  as  fo'lows  :  '  all  persons  com- 
(mitted  or  detained  in  any  prison  in  Lower 
1  Canada,  for  any  criminal  or  supposed  criminal 
'  offence,  shall  of  right  be  entitled  to  demand 
1  and  obtain  from  the  Court  of  Queen's  Bench, 
'  or  from  the  Superior  Court,  or  any  one  of  the 
"  judges  of  either  of  the  said  Courts,  the  writ  of 


Digitized  by 


Google 


January,  1866.] 


LAW  JOURNAL. 


89 


1  Habeas  Corpus  with  all  the  benefit  and  relief J 
1  resulting  therefrom,  at  all  such  times,  and  in 
1  as  full,  ample,  perfect  and  beneficial  a  manner, 
'  and  to  all  intents,  uses,  ends  and  purposes  as  Her 
<  Majesty's  subjects  within  the  realm  of  Eng- 
1  land,  committed  or  detained  in  any  prison 
1  within  that  realm,  are  there  entitled  to  that 
1  writ,  and  to  the  benefit  arising  therefrom  by 
1  the  common  and  Statute  laws  thereof.' 

"  The  foregoing  emphatic  declaration  of  the 
Legislature  makes  it  our  duty  to  inquire 
whether,  at  the  time  of  the  passing  of  our 
Habeas  Corpus  Act,  a  subject  of  Her  Majesty 
within  the  realm  of  England,  if  detained  in 
prison  there,  under  circumstances  similar  to 
those  under  which  the  prisoner  is  now  detain- 
ed here,  would  have  been  entitled  to  give  bail. 

u  Sir  Matthew  Hale,  than  whom  a  higher  au- 
thority cannot  be  cited,  laying  down  the  law 
upon  the  subject  of  bail,  says  :  '  regularly  in 
'all  offences,  either  against  the  common 
1  law  or  acts  of  Parliament,  that  are  below 
1  felony,  the  offender  is  bailable,  unless,  1st,  he 
'  hath  had  judgment,  or  2nd,  that  by  some 
1  special  act  of  Parliament  bail  is  ousted.'  Here 
it  is  to  be  observed  that  the*  word  bailable  in  the 
foregoing  passage  is  construed  by  Blackstone, 
toI.  4,  p.  298,  as  signifying  that  the  party  ought 
to  be  admitted  to  bail ;  and  it  is  in  tnat  sense 
that  it  is  generally  used  by  the  writers  on  this 
subject. 

"  The  rule  laid  down  by  Chief  Justice  Hale 
was  acted  upon  by  the  Court  of  Queen's  Bench 
in  the  time  of  Chief  Justice  Holt,  as  will  be 
seen  on  reference  to  1  Salkeld,  p.  104,  where 
Mariott's  case  is  reported  as  follows : 

u  Mariott  was  committed  for  torging  endorse- 
"  ments  upon  Exchequer  bills,  and  upon  a  Ha- 
"beas  Corpus  was  bailed,  because  the  crime 
"  was  only  a  great  misdemeanor ;  for  though  the 
"forging  the  bills  be  felony,  yet  forging  the  en- 
"dorsement  is  not."  This  case,  decided  in  1698, 
is  of  itself  sufficient  to  show  that  the  distinc- 
tion between  felonies  and  misdemeanors  with 
respect  to  the  right  to  "be  admitted  to  bail,  is 
not,  as  has  been  contended,  an  invention  of 
modern  times;  the  truth  being  that  that  dis- 
tinction is  to  be  found  in  our  earliest  Statutes  on 
the  subject" 

[  Judge  Meredith  next  alludes  to  the  following 
cases:  Queen  vs.  Tracey,  decided  in  1705,  6 
Mod.  Rep.,  p.  31.  The  case  of  John  Wilkes, 
decided  in  1768, 19  State  Trials,  p.  1091.  In 
this  case  Lord  Mansfield  said  that  he  knew  of 
no  case  where  a  person  convicted  of  a  misdemean- 
or had  been  admitted  to  bail  without  the  con- 
sent of  the  prosecutor.  Bex  vs.  Judd,  Leach 
Crown  Law,  p.  484,  decided  in  1788.  In  this 
case  the  president  of  the  Court  of  King's  Bench 
m  England  observed,  'unless  it  appears  upon  the 
face  of  the  commitment  that  the  defendant  is 
charged  yrith  felony,  ws  ars  bound  to  discharge 
him  by  the  Habeas  Corpus  Act.'  Case  of  Rex 
v.  Marks,  3  East  Rep.  p.  165.  Case  of  Regina 
ft.  Badger,  4  Q.  B.  Rep.  Ad.  &  El.  p.  418,  in 


which  Lord  Denman,  as  the  organ  of  the  Court, 
speaking  of  the  prisoner  and  of  his  offer  to  give 
bail,  observed :  '  Standing  charged  with  a  mis- 
1  demeanor,  O'Neal  claims  the  right  of  every  man 
1  so  charged  to  be  released  from  prison,  and  so 
1  admitted  to  bail  on  giving  sufficient  securities.' 
Case  of  the  Wakefields,  Burke's  Trials,  p.  376. 
Lastly  the  case  of  Linford  andFitsroy,  66  Eng. 
C.  L.  R.,  p.  242.  Judge  Meredith  continued  as 
follows :— ] 

"The  statement  of  Lord  Denman  (in  the 
last  cited  case)  'that  for  many  years  the  re- 
ceived opinion  and  practice  has  been  that  all 
persons  accused  of  misdemeanor  whether  com 
mon  or  otherwise,  are  entitled  to  be  admitted 
to  bail,'  is  strongly  confirmed  by  the  fact  that 
although  we  have  reason  to  believe  the  most 
diligent  search  has  been  made  by  the  learned 
Crown  Prosecutor,  not  a  single  case  of  mis- 
demeanor has  been  cited  in  which  bail  was 
refused  before  conviction 

"  I  shall  now,  in  connection  with  the  deci- 
sions of  the  English  Courts,  advert  to  the  more 
important  of  the  authorities  cited  by  the  learned 
Crown  Prosecutor  as  tending  to  show  that  a 
distinction,  under  the  Statute  of  Westminster, 
was  made  between  enormous  misdemeanors 
and  common  misdemeanors  with  respect  to  the 
right  to  be  admitted  to  bail.  The  passage  from 
the  15th  Chapter  of  Hawkins'  Pleas  of  the 
Crown,  doubtless  a  standard  authority,  supports 
the  distinction  contended  for  by  the  Crown  in 
this  case ;  and  the  opinion  of  Serjeant  Haw- 
kins is  quoted  approvingly  in  Chitty's  Criminal 
Law,  and  in  Burns'  Justice.  It  may,  however, 
be  observed  that  the  limitation  which  Serjeant 
Hawkins  suggests  6hould  be  put  upon  the 
general  words  of  the  Statute,  which  are :  that 
persons  '  guilty  of  some  other  trespass  for 
( which  one  ought  not  to  lose  life  nor  member 
'are  replevinable,'  has  not  the  support  of  Lord 
Coke's  commentary  on  the  same  statute,  which 
Matthew  Hale  says  he  has  transcribed;  that 
the  opinion  of  Serjeant  Hawkins  is  expressed 
doubtingly,  as  appears  by  the  words  '  sed 
quere '  added  to  the  most  important  part  of  it ; 
that  the  authorities  cited  by  the  learned  Ser- 
jeant were  very  old  even  at  the  time  he  wrote, 
the  only  reporter  referred  to  by  Hawkins  being 
Keilway,  of  the  time  of  Henry  VIII ;  and  that 
the  last  case  tending  to  support  the  distinction 
made  by  '.Hawkins  is  the  Queen  v.  Tracey,  de- 
cided in  the  time  of  Queen  Anne It  is  also  to 

be  recollected  that  the  opinion  of  Serjeant 
Hawkins  is  founded  exclusively  upon  the  sta- 
tute of  Westminster,  which  is  no  longer  in  force 
in  England  or  in  this  country ;  and  it  does  seem 
to  me  that  no  one  can  interpret  our  own  sta- 
tute, according  to  the  rules  observed  by  Serjeant 
Hawkins  in  interpreting  the  statute  of  West- 
minster, without  coming  to  the  conclusion 
that,  at  least,  no  justice  of  the  Peace  can  refuse 
bail  in  a  case  of  misdemeanor, 

"  Authorities  were  also  citad  as  showing  that 
the  Court  of  Queen's  Bench,  in  the  plentitude 
of  its  power,  may  exercise  an  almost  unlimited 


Digitized  by 


Google 


90 


LOWER  CANADA 


[January,  1866. 


power  as  to  the  admitting  of  prisoners  to  bail. 
But  I  understand  those  authorities  as  establish- 
ing that  the  Court  of  Queen's  Bench  may  take 
bail  in  cases  even  of  the  greatest  magnitude, 
but  not  as  declaring  that  that  Court  could,  con- 
sistently with  justice,  refuse  bail  in  trivial  mis- 
demeanors/' 

r  His  honor  next  considers  the  question  as  to 
whether  the  prisoner  ought  to  bailed  with  re- 
ference to  the  statute  law  of  England  from 
which  our  own  statute  has  been  taken,  and  ar- 
rives at  the  conclusion,  "  that  in  England  under 
11  and  12  Vic,  Cap.  42,  a  Justice  of  the  Peace 
would  be  bound  to  accept  sufficient  bail  if  of- 
fered by  any  person  charged  with  a  misdemean- 
or, such  as  that  of  which  the  prisoner  is  accus- 
ed, however  clear  the  proof  might  be  against 
him."  His  honor  then  adverts  to  the  Cana- 
dian Act,  C.S  C.  cap.  102.  We  extract  the  fol- 
lowing : — ] 

"  The  last  clause  of  the  section  (53)  is  par- 
ticularly deserving  of  attention  ;  it  is : '  and  in 
default  of  such  person  procuring  sufficient  bail, 
then  such  justice  or  justices  may  commit  him 
to  prison.'  Here  the  default  of  a  person  accused 
1  to  procure  sufficient  bail'  is  in  express  terms 
made  the  condition  upon  which  it  shall  be  in 
the  power  of  the  justice  'to  commit  him  to 
prison.'  All  doubt,  however,  as  to  the  obliga- 
tion under  our  statute  of  a  Justice  of  the  Peace 
to  accept  bail  from  a  person  accused  of  misde- 
meanor seems  to  me  to  be  removed  by  the  57th 
section  which  contains  the  words,  •  or  if  the  of- 
fence with  which  the  party  is  accused  be  a 
misdemeanor,  then  such  justices  shall  admit 
the  party  to  bail  as  hereinbefore  provided.' 
This  is  the  provision  of  our  law  which  makes 
it  obligatory  upon  Justices  of  the  Peace  to  ac- 
cept bail  in  cases  such  as  the  present ;  and  as 
has  been  well  observed  by  Mr.  Justice  Badgley, 
'  the  section  53  does  not  regulate  the  principles 
of  admitting  to  bail,  but  determines  by  whom 
it  may  be  exercised,  namely  by  one  justice.' .... 

"It  has  also  been  contended  that  the  rule 
making  a  distinction  between  felonies  and  mis- 
demeanors with  respect  to  the  right  to  be  ad- 
mitted to  bail  is  a  most  unreasonable  one,  and 
ought  not  to  be  followed  by  this  court.  But  we 
know  that  the  distinction  between  felonies  and 
misdemeanors  runs  through  the  whole  body  of 
our  law,  and  that  we  meet  it  at  every  stage  of 
the  proceedings  in  bringing  offenders  to  jus- 
tice... One  of  the  advantages  which  results  from 
the  division  of  offences  into  felonies  and  mis- 
demeanors is  that  it  enables  the  Legislature  to 
lay  down  a  certain  rule  with  respect  to  the 
taking  of  bail  in  a  large  class  of  cases." 

[  His  honor  proceeds  to  consider  the  order 
made  by  Mr.  Justice  Mondelet  while  presiding 
in  the  Court  of  Queen's  Bench,  Crown  side.  We 
make  the  following  extracts  from  his  observa- 
tions :] 

"  If  to-morrow  the  prisoner  could  make  his 
innocence  clear  beyond  the  possibility  of  a 
doubt,  it  would  be  in  vain  for  him  to  do  so.  No 


judge  could  give  him  the  benefit  of  the  writ  of 
habeas  corpus,  so  as  to  bail  him....  I  therefore 
deem  the  order  objectionable,  because  for  a 
period  of  nearly  six  months,  it  placed  the  pri- 
soner, charged  with  a  misdemeanor,  but  not 
convicted,  in  the  same  situation  with  respect  to 
bail,  as  if  he  had  been  convicted.  In  this  res- 
pect I  cannot  avoid  thinking  the  order  unjust, 
and,  so  far  as  I  know,  it  cannot  be  supported  by 
even  a  single  precedent 

"  I  shall  conclude  by  recapitulating  the  points 
which  I  think  have  been  established  in  the 
course  of  the  foregoing  observations.  They  are 
as  follows  : 

1st.  That  according  to  the  well  established 
jurisprudence  of  the  Courts  in  England,  before 
the  passing  of  11  and  12  Vic,  chap.  41,  prison- 
ers charged  with  misdemeanors  were  entitled 
to  be  bailed,  the  words  of  Lord  Denman  in  the 
last  reported*  case  decided  under  the  old  law 
being,  'for  many  years  the  received  opinion 
'  and  practice  has  been  that  all  persons  accused 
'  of  misdemeanors  whether  common  or  otherwise 
'  are  entitled  to  be  bailed.' 

2nd.  That  under  the  English  Statute  11  and 
12  Victoria,  chapter  42,  a  Justice  of  the  Peace 
could  not  refuse  bail  in  a  case  such  as  the  pres- 
ent. 

3id.  That  by  our  statute,  chap.  102,  C.8.C., 
Justices  of  the  Peace  are  bound  to  take  bail  in 
all  cases  of  misdemeanor. 

4th.  That  this  Court,  at  the  close  of  the  term, 
could  not  consistently  with  reason  refuse  to  take 
bail  in  any  case  in  which,under  the  statute,a  Jus- 
tice of  the  Peace  is  bound  to  take  bail,  the  statu- 
tory directions  to  Justices  of  the  Peace  having 
always  been  regarded  by  the  Courts  as  "  the 
common  landmarks "  by  which  they  ought  to 
be  guided  in  deciding  applications  to  be  ad- 
mitted to  bail. 

5th.  That  there  is  nothing  in  the  order  of 
Mr.  Justice  Mondelet  to  prevent  this  Court 
from  admitting  the  prisoner  to  bail. 

6th.  That  that  order  is  objectionable  as 
tending  to  restrain  the  learned  Judge  by  whom 
it  was  made,  and  all  his  brother  Judges,  from 
the  exercise,  during  vacation,  of  a  power  vested 
in  them  by  law  for  the  protection  of  the  liberty 
of  the  subject. 

11  Considering  these  points  established  and 
bearing  in  mind,  lstly, that  no  instance  in  modern 
times  has  been  found  of  any  Court  in  England 
having  refused  to  accept  bail  in  a  case  of  misde- 
meanor ;  and,secondly,that  the  prisoner  has  been 
tried  twice  without  being  found  guilty,  the  con- 
viction has  forced  itself  upon  my  mind  that  we 
cannotjeonsistently  with  those  rules  by  which  we 
are  usually  guided  in  the  administration  of  justice 
refuse  to  admit  the  prisoner  to  bail.  It  is  with 
regret  that  I  have  found  the  Court  divided  as 
it  is  in  thiscase ;  but  this  difference  of  opinion 
has  been  for  me  an  additional  reason  to  ex- 
amine and  weigh  with  the  utmost  care  the  au- 
thorities and  arguments  submitted.  I  shall 
add  merely  that  in  explaining  my  views  in  this 
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case  I  have  spoken  without  any  reserve  of  the 
objections  to  which,  in  my  opinion,  the  order 
of  my  brother  Mondelet  is  subject.  Under  any 
circumstances  I  think  that  he  would  wish  me 
to  do  so.  And  I  have  the  less  hesitation  in 
doing  so  in  the  present  instance  because  what- 
ever doubts  may  exist  as  to  the  other  points  of 
the  case,  there  can  be  none  in  the  mind  of  any 
reasonable  person  as  to  the  motives  of  that 
Hon.  judge  in  making  the  order  impugned. 
He  had  seen  in  this  case  two  grave  miscarriages 
of  justice,  and  his  object  evidently  was  to  pre- 
vent the  case  from  ending  in  a  total  failure  of 
justice.  Moreover,  although  I  express  and  act 
opon  my  own  opinion  (as  I  am  bound  to  do 
whatever  may  be  my  respect  for  the  views  oi 
others),  I  do  not  fail  to  bear  in  mind  that  al- 
though the  order  complained  of  is  opposed  to 
the  opinion  of  the  majority  of  the  Court,  it 
nevertheless  is  fully  approved  of  by  my 
brother  Aylwiu,  than  whom  there  is  no  one 
more  competent  to  judge  of  the  matter." 

The  prisoner,  W.  W.  Blossom,  was  subse- 
quently admitted  to  bail  at  Montreal,  according 
to  the  terms  of  the  judgment. 

Mr.  Bamsay  conducted  the  case  on  behalf  of 
the  Crown,  and  Mr.  Devlin  for  the  prisoners. 


SUPERIOR  COURT— JUDGMENTS. 

Montreal,  30  Sept.,  1865 
BADGLEY,  J. 
Elliott  v.  Grenier  et  uxor. 
HELD — That  a  wife  siparte  de  biens  is  liable 
vol  only  for  the  groceries  used  by  the  family,  but 
{sembU)for  small  sums  lent  to  the  husband,  and 
upended    by  him  in  marketing  for  the  family. 
Further,  that  she  is  liable  for  spirituous  liquors 
used  in  the  house  for  entertaining  friends,  as  well 
as  for    wine  and  porter ;    but  that  she    is   not 
liable  for  a  sum  loaned  to  her  husband,  not  used 
by  him  for  subsistence.    Held,  also,  that  pleas  of 
compensation  and  prescription  are  entirely  incon- 
sistent with  an  averment  of  never  indebted. 

The  plaintiff  in  this  case  was  a  grocer  in 
Montreal  and  carried  on  business  there  from  1854 
up  to  the  present  time.  In  1854  he  began  to  sup- 
ply Mr.  Grenier  and  his  family  with  groceries. 
Tnis  ran  on  from  1854  to  1859.    Then  the  plain- 
tiff made  up  his  accounts  and  found  a  balance 
of  £119  due  on  the  groceries.    For  this  balance 
he  brought  an  action  against  Mr.  Grenier  and 
his  wife.      The  wife  was  qualified  as  being 
stpari*  de  biens,  and  they  were  both  put  into 
the  case  on  the  ground  that  the  groceries  were 
accessary  for  the  subsistence  of  Mr.  Grenier  and 
his  wife,  and  their  family.    From  1854  to  about 
the  end  of  1355,  they  received  from  plaintiff  a 
Urge  amount  of  groceries,  in  value  about  £200. 
In  the    account   were    several    small   sums, 
VBGunting  to    only   £6  or  £7,   advances  of 
money  made   by  Mr.   Elliott  to  Mr.  Grenier. 
Madame  Grenier  now  said,  I  am  liable  for  my 
groceries,  but  I  have  a  very  great  objection  to 
wy  this  £6  or  £7  advanced  to  my  husband. 
True,  replies  the  plaintiff,  but  while  the  account 


was  running  in  1855,  your  husband  paid  me  £45 
by  a  promissory  note,  and  I  apply  this  in  pay- 
ment of  the  monies  advanced, leaving  the  balance 
due  on  the  groceries  only.  This  seemed  reason- 
able enough.  But  beside  this,  it  was  in  evidence 
that  these  small  sums  were  got  by  Mr.  Grenier 
to  purchase  things  on  the  market  for  the  sup- 
port of  the  family.  As  these  things  went  into 
the  stomachs  of  the  defendants,  the  objection 
must  go  for  nothing.  There  was  an  item  of  £6 
or  £7,  for  a  great  number  of  small  things 
which  during  the  course  of  5  years  amounted 
to  that  sum,  and  which  the  defendants  had 
very  industriously  collected  out  of  the  general 
account  extending  over  ten  or  twelve  pages. 
These  items,  said  Madame  Grenier,  were  not 

f'ot  for  the  family,  and,  therefore,  she  was  not 
iable.  Now  the  evidence  showed  that  these 
things,  such  as  a  half-pound  of  cheese,  crackers, 
&c,  were  got  by  Mr.  Grenier  for  the  subsis- 
tence of  himself  and  family,  as  he  called  at 
plaintiff's  store  for  them  on  his  way  to  town, 
&c«  There  was,  however,  a  large  item  of  £65, 
for  brandy,  whiskey,  gin,  &c,  for  which 
Madame  Grenier  said  she  was  not  liable  be- 
cause she  did  not  drink  them.  But  it  appeared 
that  she  had  obtained  a  quantity  of  wine  to  put 
into  her  sauces,  which  corresponded  with  the 
amount  charged  in  the  account ;  that  a  box  of 
brandy  was  also  brought  in  from  the  plaintiff's, 
and  that  the  remaining  whiskey  and  gin  were 
used  in  the  house  for  entertaining  friends.  £65 
objected  to  was  a  specific  objection  against 
spirituous  liquors,  but  included  in  this  was 
about  £8  for  a  quantity  of  porter,  which  article 
was  not  objected  to  under  the  spirituous  liquor 
denomination,  and  came  under  the  head  of 
subsistance.  Besides  it  was  only  now  at  the 
last  moment  that  all  these  objections  were  made. 
It  was  proved  that  Mr.  Grenier  frequently  when 
passing  the  plaintiff's  shop  got  a  bottle  of  bran- 
dy, which  he  put  into  his  pocket  to  take  home 
for  the  subsistence  of  himself  and  family.  The 
remaining  part  of  the  account  was  not  objected 
to.  The  •  difficulty  seemed  to  arise  out  of  the 
credit  side  of  the  account.  In  1854,  Madame 
Grenier  rented  to  the  plaintiff  a  shop— the  shop 
from  which  these  things  were  obtained — at  £75 
a  year,  and  there  was  an  understanding  that 
the  rent  was  to  go  in  payment  of  the  grocery 
account.  In  Sept.  1856,  before  the  expiration 
of  two  years,  she  gave  the  plaintiff  a  receipt  in 
full  for  two  years'  rent  (£150),  and  this  money 
was  at  once  applied  in  payment  of  the  account. 
But  there  was  a  sum  ot  £50  lent  by  the  plain- 
tiff to  Grenier  who  handed  it  over  to  the  firm 
of  Murphy  &  Grenier,  this  latter  being  the 
defendant's  son,  and  living  with  them  during 
the  ru lining  of  the  account.  Clearly,  this  £50 
loaned  was  not  subsistence,  and  Mad.  Grenier 
could  not  be  compelled  to  pay  this  amount. 
Judgment  would,  therefore,  go  for  the  amount 
claimed,  less  this  £50 ;  but  there  would  be  a 
reservation  in  plaintiff's  favor  against  Mr. 
Grenier  for  this  sum. 

The  pleadings  in  the  case,  it  must  be  remark- 
ed, were  very  irregular  and  contradictory. 
There  was  a  general  denegation  denying  that 
the  defendants  ever  got  any  of  the  things,  and 
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after  this  absolute  denial  of  having  ever  got 
anything  at  all  from  the  plaintiff,  or  being 
indebted  to  him,  the  defendants  pleaded  com- 
pensation and  prescription  to  and  against  what 
they  asserted  had  never  had  any  existence,  pleas 
entirely  inconsistent  with  their  previous  aver- 
ments. But  there  was  a  third  plea  setting  up 
all  the  facts,  and  it  was  upon  this  plea  that  the 
case  was  judged. 

O'DONAHTJE  V.  MORSON. 

HELD— -That  the  surety  for  an  absent  tenant 
has  no  right  of  action  for  the  resiliation  of  the 
lease,  on  the  ground  that  the  premises  are  out  of 
repair ;  and  cannot  bring  any  such  action  in  the 
name  oftJte  absent  tenant. 

The  plaintiff  in  this  case  leased  from  defend- 
ant a  house  in  the  St.  Ann  Suburbs,  which  was 
not  in  very  good  order.  After  being  there  for 
some  time,  he  paid  the  first  quarter's  rent  with- 
out making  any  objection.  Some  time  after 
however,  he  was  convicted  of  having  sold 
liquor  without  license,  and  fearing  the  result  of 
the  judgment  he  went  away  to  parts  unknown. 
Before  he  went  he  had  sub-let  the  front  half  of 
the  upper  flat  and  part  of  the  second  flat,  and 
he  left  the  tenants  in  the  house  when  he  went. 
When  the  second  quarter  was  entered  upon  and 
one  month  due,  the  defendant's  agent  applied 
for  it,  but  did  not  get  it.  In  the  original  Jease 
another  party  became  surety  jointly  and  sever- 
ally for  the  payment  of  the  rent,  and  having 
been  applied  to  for  the  money,  he  thought  it 
would  be  a  very  good  plan  to  institute  an  ac- 
tion in  the  name  of  the  absent  tenant  for  the 
resiliation  of  the  lease  upon  the  ground  that 
the  roof  leaked .  But  if  the  surety  had  a  right 
of  action  at  all  he  should  have  brought  the  ac- 
tion in  his  own  name ;  the  law  pives  him  as 
such  surety  no  right  to  plead  the  personal 
inconvenience  of  the  tenant  for  whom  he 
became  surety,  even  if  the  tenant  had  suf-1 
fered  such  inconvenience.  The  tenant  never 
complained  that  the  roof  leaked,  or  that  the 
house  was  in  bad  order.  Ue  paid  his  first 
quarter's  rent  regularlv,  and  would  have  paid 
the  month's  rent  of  the  second  quarter,  and 
probably  remained  to  this  dav  but  for  the  con- 
viction. The  action  must  be  dismissed  with 
costs. 

Ex  parte    DANSEREAU  v.   CORPORATION  OF 

Vercheres. 

Held— That  a  proces-verbal  made  by  a  super- 
intendent without  visiting  the  localities  or  examin- 
ing the  previous  proces-verbaux  connected  with  the 
work,  will  be  set  aside  as  not  entitled  to  confidence. 

This  was  an  appeal  from  a  proces-verbal  for 
building  a  bridge.  By  resolutions  of  the  Coun- 
cil, a  superintendent  was  appointed  to  go  and 
visit  the  place  with  all  the  authority  vested  in 
him  by  his  appointment,  and  make  a  report. 
The  Court  was  not  disposed  to  maintain  this 
proces-verbal.  The  superintendent  had  not 
performed  his  duty,  had  not  visited  the  localities 
to  be  affected  by  his  report,  had  not  examined 
the  proces-verbaux  connected  with  the  work, 
and  himself  declared  and  reported  subsequently 
that  if  he  had  seen  the  proces-verbaux  he  would 


have  made  a  different  report.  This  declara- 
tion made  by  the  superintendent  was  sufficient 
to  have  his  report  set  aside,  because  ne  confi- 
dence could  be  placed  in  a  report  made  under 
such  circumstances.  Appeal  maintained  and 
proci s-verbal  set  aside. 

NORDHEIMER  V.  FRASER. 

HELD — That  a  person  who  has  leased  a  piano 
belonging  to  him,  has  a  right  to  revendicate  it 
after  it  has  been  sold  by  a  third  party  to  cover  ad- 
vances made  by  such  third  party  to  the  lessee. 

Held  also,  that  a  sale  of  property  pledged  for 
advances  must  be  public  and  after  due  advertise- 
ment. 

The  plaintiff  leased  to  one  Laidlaw  a  piano 
proved  to  be  worth  $500,  for  three  months,  at 
$6  a  month.  In  August  following  Laidlaw 
applied  to  Mr.  Leeming  for  an  advance  upon 
this  piano,  telling  him  it  was  his.  Mr.  Leem- 
ing without  making  any  inquiry  advanced  him 
$200  upon  the  piano,  and  afterwards  advanced 
him  a  further  sum  of  $25,  but  not  upon  this 
piano.  Some  time  afterwards  Mr.  Learning's 
nead  man  of  business  applied  to  a  manufacturer 
in  town  and  asked  him  what  he  thought  the 
piano  was  worth.  The  answer  was  $200.  Now 
the  piano  was  proved  to  be  worth  $500.  Mr. 
Leeming,  however,  sold  the  piano  to  defendant 
for  $200,  which  was  not  sufficient  to  cover  the 
advance  and  expenses.  The  question  then  was, 
did  Mr.  Leeming  acquire  any  right  of  property 
in  the  piano  by  making  advances  upon  it  f 
When  Laidlaw  went  first  to  Mr.  Leeming,  the 
latter  proposed  to  put  it  under  Nordheimer's 
care,  but  Laidlaw  of  course  objected  to  this. 
Nordheimer  had  endeavoured  to  find  out  where 
the  piano  had  got  to,  but  it  was  only  just  be- 
fore the  action  was  brought  that  he  found  out 
what  had  become  of  the  piano.  Now  as  to  Mr. 
Leeming's  right  to  sell  this  instrument— if  sold 
at  all,  it  should  have  been  sold  publicly,  and 
after  being  properly  advertised  as  the  property 
of  Laidlaw.  It  was  only  put  into  Leeming's 
hands  as  a  pledge,and  the  public  had  a  right  to 
be  notified  of  the  fact.  Mr.Leeming  not  having 
taken  the  necessary  precautions,  cannot  de- 
prive Nordheimer  of  bis  property.  Under  these 
circumstances  the  saisie-rcvendication  must  be 
held  good,  and  judgment  given  in  favor  of 
plaintiff. 

Mc Williams  v.  Joseph. 

Held—  Where  a  builder  had  quarried  some 
stone  under  a  contract,  which  he  afterwards  refused 
to  sign,  that  he  was,  nevertheless,  entitled  to  be  paid 
for  the  work  done. 

The  defendant  in  this  case  asked  for  tenders 
for  building  a  house,  and  the  plaintiff  made  a 
tender.  At  the  bottom  of  the  tender  it  was 
mentioned  that  the  work  was  to  be  completed 
within  a  certain  time  for  a  certain  sum  ;  and  if 
not  completed  within  the  time  specified,  the 
sum  to  be  paid  was  to  be  less.  Defendant  told 
plaintiff  to  go  and  sign  the  contract,  but  in  the 
meantime  he  said  he  might  be*  quarrying  stones 
for  the  building.  The  plaintiff  began  to  quarry 
the  stone,  but  did  not  sign  the  contract,  and 
said  he  would  not  do  so  unless  he  were  allowed 
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to  fix  bis  own  time.  (There  was,  therefore,  no 
contract  between  the  parties.  But  work  had 
been  done  by  plaintiff,  and  defendant  must  pay 
the  value  of  the  stone  quarried,  less  what  had 
been  used  by  plaintiff  in  building  another  house. 
The  amount  was  small.  Judgment  for  plain- 
tiff with  costs  as  of  the  lowest  class,  Circuit 
Court. 

McGibbon  v.  Dai/ton. 

Held—  That  where  the  rule  appointing  arbi- 
trators authorizes  them  to  settle  the  question  of 
costs,  the  Court  tcill  not  disturb  their  award  as  to 
the  costs. 

An  action  for  work  done.  The  matters  in  dis- 
pute were  referred  to  arbitrators,  and  in  the 
rale  appointing  the  arbitrators  and  amiables 
rmpositcurs,  they  were  specially  authorized  to 
decide  upon  the  costs  of  the  case.  The  action 
was  brought  for  £56,  and  the  defendant  pleaded 
that  he  owed  only  £6  ;  and  although  the  arbi- 
trators awarded  plaintiff  £20  yet  they  had  left 
each  party  to  pay  his  own  costs.  This  would 
not  have  been  the  judgment  of  the  Court,  but 
is  tho  arbitrators  had  received  authority  to  fix 
the  costs,  the  parties  must  abide  by  the  award. 
Report  homologated. 


Montreal,  31st  October,  1865. 
BADGLEY,  J.— 

Leclaire  el  al.,v.  Daigle  and  Richard, 

opposant,  and  Giard,  opposant  and  contesting. 

BEID—That  an  election  of  domicile  by  an  op- 

fount  at  the  office  of  an  attorney,  must  state  where 

fa  office  is  situated. 

A  writ  of  execution  issued  out  of  this  Court, 
addressed  to  the  Sheriff  of  Arthabaska,  for  the 
sale  of  defendant's  property.  The  property 
vas  seized  and  sold,  ana  the  Sheriff  made  his 
return  of  the  moneys  to  this  Court.  Thereupon 
tprojd  of  distribution  was  made  ;  oppositions 
*ere  fyled  and  among  them  was  one  by  Giard, 
&nd  another  by  Richard.  The  report  of  distri- 
bution collocated  Richard  and  thereupon  Giard 
contested  his  opposition.  Richard  was  resident 
in  Arthabaska,  and  almost  at  the  last  moment 
his  attorney  ascertained  that  a  contestation  had 
t*en  fyled  here.  He  now  moved  that  it  be  re- 
jilted  for  insufficiency  of  service.  Now  Rich- 
ard's opposition  did  not  establish  a  domicile  ac- 
cording to  law.  It  merely  elected  domicile  at 
ibe  office  of  his  counsel,  without  stating  where 
tbU  office  was.  The  ordinance  required  oppo- 
ses to  elect  a  domicile  &  peine  de  nuuiti,  but  the 
kmicile  required  by  the  law  was  a  local  habit- 
ation, there  was  none  here.  The  contestant,  how- 
tvtr.  did  not  take  exception  to  this  irregularity, 
b«  went  into  the  merits  of  the  opposition ;  and 
ilc  contestation,  instead  of  being  served  on 
Richard's  counsel,  was  left  at  the  prothonotary's 
fare.  The  latter,  hearing  of  this  almost  at  the 
«  moment,  moved  to  reject  it.  The  difficulty 
speared  to  have  arisen  from  some  difference 
teveea  the  attorneys,  and  as  the  Court  could 
fallow  the  rights  of  parties  to  be  jeopardized 
fry  such  differences,  there  would  be  an  express 
«fc  rejecting  the  motion  without  costs,  and 


giving  Richard  an  opportunity  of  answering 
the  contestation. 

Stephens  v.  Hopkins. 

Held—  That  the  use  of  the  present  tense  '  has ' 
instead  of  the  past  *  had '  under  the  circumstances 
stated  was  good  ground  for  a  demurrer. 

This  case  came  up  on  a  demurrer.  The-  action 
was  brought  to  compel  the  defendant  to  remove 
certain  boxes,  complained  of  as  a  nuisance, 
from  the  Prince  of  Wales'  lane,  through  which 
he  claimed  to  have  a  common  right  of  property 
with  the  defendant.  The  defendant  demurred 
to  plaintiff's  action  on  several  grounds.  The 
plaintiff,  a  considerable  time  afterwards,  insti- 
tuted his  action,  and  in  his  declaration  alleged 
that  he  went  into  possession  of  the  premises  on 
the  1st  of  February  last,  but  he  only  purchased 
on  the  6th.  He  further  alleged  that  since  the 
1st  Feb.,  the  defendant  or  his  agent  erected 
these  boxes,  and  that  "  he  has  no  right  to  erect 
them,"  using  the  present  tense  instead  of  the 

Sast  in  his  declaration.  It  was  not  alleged  that  he 
ad  no  right  to  erect  the  boxes  at  the  time  they 
were  erected.  This  difficulty,  though  highly 
technical,  made  the  demurrer  a  good  demurrer, 
but  the  plaintiff  would  be  allowed  an  opportun- 
ity to  amend  his  declaration.  Demurrer  main- 
tained with  costs,  and  action  dismissed,  unless 
the  plaintiff  chooses  to  amend  his  declaration. 

Beauquaire  v.  T.  Dubrell,  and  Wm.  Dur- 
RELL  et  al.,  opposants. 

Held — That  the  Sheriff  cannot  suspend  pro- 
ceeding* upon  an  opposition  to  a  venditioni  ex- 
ponas without  an  order  from  a  judge. 

Judgment  was  obtained  against  the  defendant 
in  1837.  Execution  issued  in  1857.  Two  lots 
of  land  wero  seized,  one  was  sold,  and  the  other 
remained  unsold.  On  the  2nd  Feb.,  1860,  three 
years  after  the  execution  issued,  the  defendant 
died.  There  was  no  proceeding  of  record  to 
render  the  judgment  executory  against  the 
heirs,  but  in  J 863  the  plaintiff  obtained  a  writ 
of  venditioni  exponas  for  the  sale  of  the  second 
lot  of  land.  Upon  the  issue  of  this  venditioni 
exponas,  the  opposants,  heirs  of  the  defendant, 
came  in  by  opposition  and  claimed  the  land  as 
theirs.  The  opposition  being  put  into  the 
hands  of  the  Sheriff,  he  undertook  to  suspend 
the  proceedings,  which  the  law  did  not  allow 
him  to  do,  there  being  no  order  of  the  judge, 
directing  him  to  suspend  them.  An  opposition 
to  a  venditioni  exponas,  without  such  an  order 
of  the  judge,  was  no  opposition  at  all,  and  the 
sheriff  was  not  bound  to  take  any  notice  of  it.  The 
opposition,  therefore,  on  this  ground  would  be 
dismissed  but  without  costs ;  but  the  parties 
might  obtain  an  order  to  suspend  upon  a  new 
opposition :  this  opposition  dismissed. 

Gough  I?.  Greaves. 

Demurrer  maintained  to  declaration  setting  up 
a  contract,  and  (without  asking  that  the  contract 
be  set  aside)  claiming  more  than  was  stipulated 
in  the  contract. 

The  defendant  in  this  case,  a  married  man 

|  had  intercourse  with  the  plaintiff,  his  servant 

woman ;  and  a  female  chud  was  born.     The 
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defendant  had  the  'woman  sent  to  the  Lying-in 
Hospital.  Subsequently,  in  October,  1862,  he 
induced  her  to  enter  into  a  notarial  agreement, 
in  which  it  was  stated  that  to  avoid  scandal 
and  litigation,  she  was  to  accept  $6  per  month 
till  the  child  should  attain  the  age  of  7,  in  con- 
sideration of  which  she  was  to  forego  her  claim 
for  damages  against  the  defendant.  $12  were 
paid  at  the  time  the  deed  was  passed,  and  $24 
were  afterwards  acknowledged  to  have  been 
paid,  so  that  six  months  were  paid  in  all.  But 
subsequently,  the  defendant  refused  to  support 
the  child,  and  for  the  past  two  years  and  a  naif 
he  had  not  paid  a  cent.  rl  he  plaintiff  now  was 
advised  at  law  that  the  bargain  between  them 
was  no  longer  in  force,  and  she  was  induced  to 
bring  an  action  claiming  $10  a  month  from  the 
time  of  the  child's  birth.  As  the  condition  of 
the  agreement  was  that  the  plaintiff  was  to  fore- 
go her  claim  for  damages  on  his  paying  the  $6 
a  month  regularly,  the  bargain  respecting  dama- 
ges might  be  considered  at  an  end.  But  the 
Bargain  for  the  child  was  $6  a  month  up  to  the 
age  of  7,  while  the  plaintiff  claimed  $10  per 
month  up  to  the  age  of  14.  This  was  met  by  a 
demurrer  on  the  part  of  the  defendant,  stating 
that  plaintiff  cannot  go  beyond  the  contract. 
She  ought  to  have  prayed  that  the  contract  be 
set  aside.  The  Court,  therefore,  could  not  do 
otherwise  than  maintain  the  demurrer,  but  the 
defendant  would  be  allowed  no  costs,  and  plain- 
tiff would  have  an  opportunity  of  putting  her 
action  in  such  shape  that  a  judgment  could  be 
rendered. 

BEETHELOT,  J., 

Roberts  v.  West. 

Capias  quashed  because  name  of  deponent's  in- 
formant was  not  disclosed  in  the  affidavit. 

In  this  case  the  defendant  moved  to  quash 
the  capias  on  the  following  among  other  grounds: 
That  the  affidavit  set  out  that  the  defendant  had 
been  in  the  United  States,  and  was  immediately 
about  to  return  there,  but  did  not  state  the 
name  of  the  person  who  gave  this  information 
to  deponent.  It  was  alleged  that  the  thing  was 
publicly  known,  and  that  defendant  had  enter- 
ed his  name  on  the  books  of  a  hotel  as  being  of 
New  York ;  but  this  was  not  sufficient.  Judg- 
ment would  go  quashing  the  capias,  because  the 
name  of  the  informant  was  not  given. 

Goult  v.  Dupuis. 

HELD. — That  a  person  ceasing  to  profess  the 
Roman  Catholic  religion  must  notify  his  curi  in 
writing,  in  order  to  oe  exempted  from  liability  for 
church  dues. 

This  was  an  action  for  church  dues.  The 
plea  of  the  defendant  was  that  he  had  ceased  to 
be  a  Roman  Catholic,  and  that  being  now  a 
Protestant,  he  was  not  liable  for  the  amount 
claimed.  To  support  this  plea  he  desired  to 
adduce  verbal  evidence.  Mr.  Justice  Monk 
had  rejected  this  testimonial  proof  and  amotion 
was  now  made  to  revise  this  ruling.  The  court 
believed  the  ruling  to  be  correct.  A  person 
ceasing  to  be  a  Roman  Catholic  must  give  his 
curi  notice  in  writing.  Verbal  proof  would  be 
too  easily  obtained.    There  being  no  commence- 


ment de  preuve  par  icrit  in  this  case,  the  ruling 
was  correct,  and  the  motion  to  revise  must  be 
rejected. 

MONK,  A.  J., 

Ranson  vs.  Corporation  op  Montreal. 

Held. — That  Counsel  may  be  called  upon  to 
disclose  the  place  of  residence  of  their  clients ;  but 
it  is  optional  with  them  to  answer. 

This  was  a  petitory  action.  In  the  declara 
tion  the  plaintiff  was  described  as  of  the  district 
of  Ottawa.  Since  the  institution  of  the  action 
he  had  left  his  residence,  and  probably  the  Pro- 
vince, and  was  not  to  be  found.  The  defend- 
ants were  desirous  of  serving  on  him  a  rule 
for  j aits  et  articles,  and  not  being  sure  that  inter- 
rogatories served  at  the  Prothonotary's  office 
would,  in  case  of  the  plaintiff's  default,  be  taken 
pro  confessis,  they  made  application  that  the 
plaintiff's  attorney  should  be  called  on  to  declare 
where  his  client  was.  Their  intention  was,  if 
the  attorney  stated  where  the  plaintiff  was,  to 
send  a  commission  to  examine  him.  While  if 
fiis  attorney  refused  to  state  where  he  was,  they 
believed  they  would  then  be  justified  in  serving 
the  interrogatories  at  the  Prothonotary's  office. 
The  plaintiff's  attorney  answered  that  he  could 
not  be  compelled  to  disclose  his  client's  where- 
about, and  that  it  would  derogate  from  the  au- 
thority of  the  Court  to  give  an  order  which 
might  be  disobeyed  with  impunity.  Further, 
that  the  plaintiff  had  been  indicted,  true  bills 
found  against  him,  and  he  was  a  fugitive  from 
justice ;  so  that  it  would  be  a  violation  of  pro- 
fessional confidence  to  state  where  he  was. 
With  reference  to  the  first  point,  it  certainly 
seemed  to  be  an  extreme  exercise  of  authority 
to  order  a  counsel  to  state  where  his  client  was. 
But  it  had  been  done  in  France ;  and,  moreover, 
the  counsel  was  at  liberty  to  refuse  to  comply 
if  he  pleased.  His  refusal  only  put  the  defen- 
dants in  a  more  advantageous  position.  As  to 
the  second  objection,  it  was  not,  in  the  opinion 
of  the  Court,  any  breach  of  professional  confi- 
dence, and,  besides,  there  was  no  compulsion  in 
the  matter.    Rule  granted. 

Glassford  v.  Taylor. 

Held—  That  the  Superior  Court  has  no  power 
to  amend  an  award  of  the  Board  of  Revisors  of 
the  Montreal  Corn  Exchange  Association.  If  ir- 
regular, it  must  be  set  aside  in  toto. 

This  was  an  action  brought  upon  an  award 
of  the  Board  of  Review  .of  the  Montreal  Corn 
Exchange  Association.'  This  Association 
had  obtained  an  Act  of  Incorporation  empower- 
ing it  to  provide  oj  By-law  for  the  appointment 
of  arbitrators  to  whom  may  be  referred  contro- 
versies relating  to  commercial  matters  between 
the  members.  From  the  Arbitrators  there  was 
an  appeal  \  to  the  Board  of  Review,  and  the 
award  rendered  by  this  Board  was  deposited  iu 
the  Superior  Court.  The  Court  had  no  power 
whatever  to  touch  this  award,  there  being  no 
appeal  or  certiorari  allowed.  In  the  present 
case,  the  two  arbitrators  not  agreeing  a  third 
was  named,  and  subsequently  the  Board  of  Re- 
visors gave  their  award  which  was  deposited  in 
the  Superior  Court,  and  a  rule  taken  in  due 
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coarse  calling  on  the  party,  against  whom  the 
award  was  rendered,  to  show  cause  why  the 
award  should  not  become  a  judgment.  The 
defendant  met  this  rule  by  a  contestation.  Be- 
sides minor  objections,  it  was  alleged  that  he 
had  not  received  written  notice  from  the  Board 
of  Review,  as  the  law  required.  The  Secretary 
was  brought  up,  and  said  he  believed  he  had 
given  defendant  notice,  but  he  did  not  find  any 
trace  of  it,  and  could  not  remember  whether  he 
had  done  so.  The  award  was  therefore  bad 
upon  this  ground  alone.  Bat  there  was  an- 
other objection  more  fatal  than  this.  The  award 
condemned  Taylor  Bros,  to  pay  certain  freight, 
but  the  amount  which  they  were  to  pay  was 
not  mentioned  in  the  award  at  all.  The  omis- 
sion might,  probably,  be  rectified  by  reference 
to  the  proceedings :  but  the  Court  had  no  power 
to  add  to  or  subtract  from  the  award  ;  so  that 
being  absolutely  null  in  consequence  of  this 
omission,  the  action  must  be  dismissed  with 
costs. 

Drapeau  v.  Fraser. 

Held. — That  the  sheriff  must  be  made  a  party 
to  an  action  to  set  aside  a  sheriff's  sale. 

The  question  in  this  case  was  whether  the 
Sheriff  should  be  made  a  party  to  the  suit 
brought  to  set  aside  a  Sheriffs  sale.  It  was 
asked  by  the  plaintiff,  why  bring  in  the  Sheriff? 
We  do  not  complain  of -him.  Why  go  to  the 
expense  and  trouble  of  including  him  7  There 
was  a  good  deal  of  iorce  in  this.  Upon  philoso- 
phical grounds  it  was  right ;  but  the  Court  had 
to  look  to  the  jurisprudence  for  its  guidance 
In  this  case  it  might  be  urged  that  the  Sheriff 
must  be  brought  in,  because  he  executed  the 
writ.  He  was  the  man  who  did  the  wrong,  and 
a  copy  of  the  judgment  must  be  served  upon 
him.  The  mere  fact  that  the  judgment  of  the 
Court  was  to  be  served  anon  him,  and  that  this 
judgment  went  to  set  aside  an  act  of  his,  was 
sufficient  ground.  But  there  was  another  reason 
for  it  Tne  plaintiff  complained  of  the  Sheriffs 
act ;  he  did  not  say  it  was  fraudulent ;  but  the 
Sheriff  might  have  a  good  deal  to  say  about  it. 
There  was  another  ground  beyond  this.  The 
Sheriff  was  an  officer  of  the  Court,  He  was 
ordered  by  the  Court  to  do  a  certain  thing,  viz., 
to  sell  the  defendant's  property  in  satisfaction 
of  the  debt ;  and  he  went  and  sold,  not  only  the 
defendant's  property,  but  that  of  other  people. 
He  should  be  brought  before  the  Court  to  ex- 
plain this.  Further,  it  was  in  accordance  with 
the  uniform  practice  of  the  Court.  Widows  of 
Sheriffs  had  even  been  brought  in  after  their 
husbands  had  died.  A  practice  so  uniform 
could  not  be  considered  a  useless  practice.  There- 
fore, although  the  case  had  been  allowed  to  go 
cifmrtc,  the  Sheriff  must  be  brought  in. 

COURT  OF  REVIEW.— JUDGMENTS. 
3lst  October,  1865. 
Present.— Badgley,  J.,  Berthelot,  J., 
and  Honk,  J. 

British  American  Land  Co.,  v.  Mutual 
Fire  Insurance  Co. 
Held — That  a  policy  of  insurance  is  vitiated 


by  changes  increasing  the  risk,  made  in  the  build- 
ings insured  without  legal  notice  to  the  insurers. 

Badgley,  J. — This  was  a  case  from  the 
Circuit  Court  of  the  St.  Francis  District.  The 
action  was  founded  upon  a  policy  of  insurance 
on  certain  buildings  in  Sherbrooke,  comprising 
a  manufactory  and  certain  detached  buildings 
near  the  manufactory.  After  these  buildings 
had  been  occupied  some  time,  the  proprietor 
thought  proper  to  make  certain  changes  and 
additions,  and,  unfortunately,  without  giving 
the  required  notice  to  the  Company.  It  was 
true  he  did  intimate  verbally  to  the  Secretary- 
Treasurer  of  the  Insurance  Company  in  con- 
versation that  certain  changes  were  being  made 
in  the  buildings,  but  there  was  no  notice  ac- 
cording to  law.  There  was  nothing  to  show 
that  the  Company  had  ever  been  made  aware 
of  the  changes  that  had  taken  place.  It  is  a 
principle  of  insurance  that  where  changes  have 
been  made  increasing  the  risk,  and  no  notice 
has  been  given  of  this  increased  risk,  nor  any 
consent  given  by  the  Insurance  Company,  the 
insurers  are  not  liable.  Unfortunately  the  fire 
in  this  case  was  found  to  proceed  from  the  part 
of  the  buildings  where  the  changes  and  ad- 
ditions had  been  made.  There  was  no  doubt, 
therefore,  that  the  judgment  must  be  reversed 
and  the  action  dismissed.  The  original  policy 
had  been  changed  by  additional  buildings  of  a 
more  risky  character,  and  these  buildings  being 
burned  down  the  Insurance  Company  could  not 
be  held  liable  upon  the  policy.  Judgment  re- 
versed. 

Morin,  JUs,  v.  Palsgrave. 

Held—  That  in  order  to  bring  an  action  en 
complaint t,  the  plaintiff  should  have  had  actual 
possession  of  the  property  for  a  year  and  a  day 
before  the  institution  of  his  action. 

Badgley.  J. — This  was  a  case  from  the  Dis- 
trict of  Richelieu.  It  was  an  action  en  complainU, 
and  the  legal  ground  of  that  action  is  the  actual 
possession  of  the  plaintiff  for  a  year  and  a  day 
before  the  institution  of  his  action.  In  this  case 
the  plaintiff  claimed  to  be  in  possession  of  a  cer- 
tain property,  but  his  possession  had  been  inter- 
fered: with  by  the  defendant,  the  action  not  being 
brought  within  a  year  and  a  day  of  the  trouble. 
The  testimony  was  clear  that  both  the  parties 
had  been  in  possession  of  the  property  at  dif- 
ferent times  up  to  and  before  the  institution  of 
the  action.  Now  the  possession  should  be  in 
the  plaintiff  alone,  and  not  divided  with  any 
one  else,  otherwise  the  action  en  complainte 
could  not  hold.  The  parties  in  this  instance 
had  agreed  that  they  would  not  go  upon  the 
land  till  the  case  was  settled.  Under  these  cir- 
cumstances the  judgment  of  the  Court  of  the 
District  of  Richelieu  in  favor  of  the  plaintiff 
must  be  reversed. 

Ward  v.  Brown  and  Brown,  opposant. 

Deed  of  donation  declared  fraudulent,  under 
the  circumstances  stated. 

Badgley,  J.— This  was  an  appeal  from  a 
judgment  rendered  in  the  District  of  Iberville. 
The  plaintiff  obtained  a  judgment,  on  the  10th 
May  J  863,  against  the  defendant,  for  a  debt  due 
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since  1st  August  J  861.    The  opposition  was 
made  by  the  son  of  the  defendant,  and  the 

ground  of  the  opposition  was  that  the  defendant 
ad  made  a  donation  of  the  property  seized  to 
the  opposant,  his  son,  in  Feb.  1863,  whereby  the 
seized  property  had  become  the  opposant's. 
The  consideration  of  this  donation  was  the 
support  of  the  donor  and  his  family,  the  right  of 
usufruct  in  the  estate  being,  moreover,  reserved 
by  the  donor.  In  the  deed  it  was  declared  that 
$  1189  had  been  paid,  and  the  balance,  $500, 
was  said  to  have  been  received  subsequently. 
The  contestation  arose  on  this  deed,  which,  it 
was  alleged,  was  made  with  the  fraudulent  in- 
tent of  preventing  the  plaintiff  from  enforcing 
the  execution  of  his  judgment;  that  the  de- 
fendant had  transferred  not  only  his  real  estate, 
but  the  whole  of  his  moveables,  to  his  son. 
There  was  nothing  to  show  that  the  defendant's 
son  had  ever  paid  any  money  for  this  property, 
or  that  the  conveyance  was  anything  else  than 
an  artifice  to  protect  the  defendant's  property 
from  the  grasp  of  his  creditors.  Under  these  cir- 
cumstances, the  judgment  of  the  Court  at  Iber- 
ville rejecting  the  opposition  must  be  main- 
tained ;  but  an  alteration  would  be  made  in  the 
grounds  of  the  judgment.  The  opposition 
would  be  dismissed  on  the  ground  that  the  do- 
nation and  the  transaction  between  father  and 
son  were  fraudulent,  and  not  merely  on  the 
ground  that  the  opposant  had  not  proved  the 
allegations  of  his  opposition,  as  stated  in  the 
original  judgment. 

SCATCHERD  V.  ALLAN. 

HELD. —  That  when  the  delay  for  inscribing  a 
ease  for  review  would  expire  on  a  Sunday,  it  is 
prolonged  till  the  next  juridical  day. 

Badgley,  J. — This  case  was  brought  up  on 
a  ruling  of  the  Superior  Court  of  this  District. 
The  plaintiff  now  moved  to  set  aside  the  in- 
scription for  review,  on  the  ground  that  the  no- 
tice was  not  sufficient.  The  law  said  that  the 
party  seeking  to  have  a  judgment  reviewed 
must,  within  eight  days  from  the  date  of  the 
judgment  complained  of,  make  the  required 
deposit,  and  inscribe  the  case.  In  this  instance, 
the  judgment  was  rendered  on  the  30th  Sep- 
tember, and  on  the  9th  Oct.  notice  of  inscrip- 
tion for  review  was  served  by  defendant's  at- 
torney on  plaintiff's  attorney.  On  the  same 
day  the  inscription  was  fyled  in  the  regular 
manner,  with  the  deposit.  Now  the  eighth  day 
after  judgment  rendered  was  a  Sunday,  and  it 
was  in  accordance  with  the  rules  of  practice 
that  when  a  delay  expires  on  a  Sunday  it  goes 
over  to  the  next  juridical  day.  The  inscrip- 
tion, therefore,  was  in  time,  and  the  motion 
must  be  rejected  with  costs. 

Johnson  et  al.  v.  Kelly.— 

HELD — That  in  insolvency  cases  the  procedure 
under  the  ordinance  of  1667,  requiring  the  Sheriff 
to  make  a  process-verbal  to  accompany  his  report, 
has  been  superseded  by  the  special  procedure  intro- 
duced by  the  Insolvent  Act  of  1864. 

Badgley,  J. — This  was  an  insolvency  case 
from  the  Court  at  Richelieu.  It  was  a  case  of 
compulsory   liquidation,   commenced   in  the 


usual  manner  according  to  the  statute.  A  writ 
of  attachment  was  issued  from  the  court  ad- 
dressed to  the  Sheriff  of  that  district,  who  acted 
upon  it,  and  made  his  return  on  the  return  day 
ot  the  writ.  On  that  day  the  official  assignee 
in  whose  hands  the  Sheriff  had  placed  the  estate 
of  the  insolvent,  applied  to  the  court  for  a  pro- 
longation of  the  time,  in  order  to  enable  him  to 
complete  his  inventory  of  the  estate  and  effects 
cf  the  defendant.  The  return  day  was  the  6th. 
The  official  assignee  renewed  his  application 
for  delay,  stating  the  time  within  which  he 
would  be  able  to  complete  his  report.  The 
court  below  did  not  come  to  any  decision  npon 
the  applications,  but  it  bad  come  to  a  final  judg- 
ment on  a  technical  point  based  on  the  procedure 
under  the  ordinance  of  1667.  The  objection 
made  by  the  defendant  was  that  because  the 
Sheriff  had  not  returned  a  procts-verbal  under 
the  ordinance  of  1667,  of  his  doings  under  the 
writ,  the  writ  was  bad  and  must  be  set  aside. 
But  the  procedure  under  the  old  law  had  been 
superseded  b y  the  special  procedure  introduced 
by  the  Insolvent  Act.  The  case  being  one  of 
compulsory  liquidation,  it  was  necessary  that 
there  should  be  an  act  of  bankruptcy, and,  accord- 
ingly, certain  allegations  were  fyled  by  plain- 
tiffs, supported  by  affidavit,  that  an  act  of  bank- 
ruptcy had  actually  taken  plaee.  The  insol- 
vent did  not  take  any  of  the  proceedings 
pointed  out  for  setting  aside  the  act  of  insol- 
vency, and,  therefore,  the  act  of  bankruptcy 
stood  good  on  the  record.  The  official  assignee 
had  applied  for  an  enlargement  of  the  delay  for 
making  his  inventory,  and  it  was  quite  com- 
petent for  the  Court  to  have  extended  the  time 
to  do  so.  The  defendant  then,  by  exception  d  la 
forme,  objected  to  the  report  of  the  Sheriff,  be- 
cause it  was  not  accompanied  by  a  prods-verbal 
of  his  doings  under  the  writ, which  was  followed 
the  next  day  by  a  petition  of  the  insolvent  to 
the  same  effect  for  the  same  reason;  but  as 
before  observed  the  statute  required  nothing  of 
the  kind  from  him.  It  is  said  that  the  Sheriff 
should  return  with  the  writ,  a  report  under  oath 
of  his  action  thereon,  but  it  said  nothing  more. 
The  Sheriff  was  not  to  make  the  inventory ;  this 
was  the  duty  of  the  assignee.  The  case  went 
on;  proof  was  adduced  confirming  the  act  of 
bankruptcy,  and  the  defendant  pleaded  by  ex- 
ception d  la  forme  exactly  the  same  as  if  he 
were  pleading  in  a  civil  action.  Now  there 
was  no  such  course  of  pleading  provided  by 
the  act  which  had  substituted  a  different  pro- 
cedure. The  mode  there  provided  was  by 
summary  petition,  which  the  defendant  had 
also  followed.  Finally,  the  Court  at  Richelieu 
had  rendered  a  judgment  quashing  the  writ  of 
attachment  on  the  ground  that  the  return  of 
the  Sheriff  was  not  accompanied  by  a  prods- 
verbal  under  the  old  system.  The  Court  was 
wrong  in  departing  from  the  statutory  pro- 
cedure, and  the  judgment  could  not  be  main- 
tained. 

Monk  J.,  did  not  go  to  the  extent  of  saying 
that  a  proems-verbal  was  unnecessary  under  the 
insolvent  law.  He  believed  it  necessary  for 
the  Sheriff  to  tell  the  Court  precisely  what  he 
had  done.    But  in  this  case  he  considered  that 
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there  was  a  sufficient  return  by  the  Sheriff,  and, 
therefore,  he  concurred   in  the  judgment. — 
Judgment  reversed. 
Snowdon  &  Gairdner  for  plaintiffs. 


8UPERIOB  COURT. 


30th  November,  1865. 
BADGLEY,  J„ 

MlGNAULTr.  BONAR. 

Held—  That  the  celebration  by  a  clergyman  of 
the  marriage  of  a  minor  without  consent  of  parents, 
is  illegal,  and  gives  ground  for  an  action  of  dama- 
ges against  the  clergyman. 

The  plaintiff  in  this  case  had  been  living  in 
the  State  of  New  York  with  his  family,  but  re- 
turned to  this  country  a  year  or  two  ago  and 
lived  in  Montreal.  His  daughter,  aged  eigh- 
teen, who  was  perfectly  well  acquainted  with 
the  English  language,  kept  company  with  a 
man  who  one  day  induced  her  to  accompany 
him  for  a  sleigh  drive.  To  preserve  appearan- 
ces the  lady  took  her  younger  brother  with  her 
m  the  sleigh,  but  the  man  afterwards  sent  the 
boy  off  to  the  post  office,  and  took  the  girl  to 
the  Rev.  Mr.  Bonar's  private  residence,  and 
there  in  the  presence  of  two  persons,  sent  there 
for  the  purpose,  a  marriage  took  place,  a  li- 
cense being  presented  by  the  husband.  The 
name  given  to  the  clergyman  was  not  her  real 
name.  It  was  not  quite  clear  that  she  did  not 
herself  sign  the  register.  She  said  she  did  not 
sign  it,  and  she  said  also  that  she  never  had  any 
idea  of  marrying  this  man,  but  that  when  she 
got  to  the  Rev.  Mr.  Bonar's  house  she  was 
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called  to  stand  before  the  clergyman ;  that  she 
never  made  any  objection ;   Rev.  Mr.  Bonar 
read  something  out  of  a  book,  which  she  must 
have  comprehended  as  she  was  familiar  with 
the  English  language  read  to  her,  an<J  after  it 
was  all  over  she  was  told  that  she  was  married. 
As  soon  as  the  marriage  ceremony  was  over, 
her  husband    took    her  back  to  her  father's 
house.    The  ceremony  was  all  that  took  place, 
there  not  being  any  consummation  of  marriage. 
Now  ti>is  girl  was  by  law  a  minor,  and  her 
father  had  never  given  any  consent    to  the 
marriage,  and,  unfortunately  for  the  clergyman, 
it  was  true  that  he  asked  no  questions  about 
her  age,  or  whether  there  was  any  consent. 
The  father  now  brought  an  action  of  damages 
against  the  clergyman.    This  was  not  the  first 
case  of  the  kiud  that  had  come   before  our 
Courts.    There  was  the  case  of  La/oque  v. 
Michon  (2  L.  C.  Jurist.  267)  which  entailed 
'ery  heavy  consequences  on  a  Catholic  priest 
who  married  a  minor  of  fifteen,  without  the 
consent  of  her  parents.    The  judgment  of  the 
Superior  Court  in  that  case  dismissed  the  action 
on  the  ground  that  the  marriage  of  a  minor 
without  the  consent  of  her  parents  did  not  give 
rise  to  an  action  of  damagos  until  proceedings 
were  had  to  set  aside  the  marriage.    The  Court 
of  Appeals  over-ruled  this  decision:  and  held 
that  the  clergyman  had  brought  himself  within 
the  law,  although  the  marriage  had  not  been 
set  aside.    In  that  case,  too,  there  was  a  dis- 


pensation from  the  Bishop  to  do  away  with  the 
necessity  of  banns,  and  this  dispensation  waa 
taken  by  the  priest  in  good  faith.    Neverthe- 
less, the  Court  of  Appeals    condemned   the 
priest  to  pay  £100  and  costs,  and  it  was  only 
in  consideration  of  his  being  a  poor  man,  a 
mere  missionary,  that  they  made  the  amount  so 
small.    This  Court  was  bound  by  the  judg- 
ment in  appeal,  and  the  defendant  must  be  con- 
demned to  pay  damages.    There  were  circum- 
stances, however,  which  would  mitigate  the 
amount.    In  the  other  case  the  girl  was  only 
fifteen,  and  must  have  been  perceived  to  be  a 
minor ;  and  she  was  personally  known  to  the 
priest.    In  this  case   the    female  was  a  well 
formed  woman,  and  at  tho  time  of  the  marriage 
she  knew  all  that  was  going  on,  and  it  was  only 
after  the  marriage  that  she  said  she  was  living 
with  her  father,  and  that  she  was  onlv  18.    The 
ceremony  had  then  been  performed ;  bit  this  was 
only  the  civil  contract  of  marriage,  not  being  a 
Sacrament  in  the  Protestant  Church,  and  the 
girl  had  suffered  nothing,  as  there  had  been  no 
consummation  of   marriage.      The  defendant 
could  not  escape  damages,  but  taking  all  the 
circumstances  into  consideration,  the  Court  was 
not  disposed  to  go  so  far  in  this  case  as  the 
Court  of  Appeals  had  gone  in  the  other,  and  the 
defendant  would  merely  be  adjudged  to  pay 
$100  damages,  with  full  costs. 


Ex  parte  Hermine  Denis. 

Held—  That  entries  in  the  Registers  of  Births, 
Marriages,  and  Deaths,  maybe  amended  by  order 
of  the  Court  on  application  and  due  proof 

This  was  a  case  of  an  Italian  who  died  in 
Montreal.  In  the  entries  of  his  marriage,  of 
his  children's  birth,  and  of  his  own  death,  his 
name  was  spelt  differeutly.  There  was  now  an 
application  to  the  Court  to  have  the  name  cor- 
rected on  the  Registers,  because  he  was  entitled 
to  certain  properties  in  Italy,  and  the  erroneous 
spelling  might  lead  to  difficulties  there.  As 
the  facts  had  been  proved,  tho  application 
would  be  granted. 

May  v.  Larue. 

Held— That  an  Insolvent  who  has  allowed  the 
delay  of  Jive  days  prescribed  by  the  Insolvent  Act 
of  1864,  to  elapse,  without  presenting  a  petition, 
will  not  be  permitted  to  appear  afterwards. 

This  was  an  application  mado  on  the  part  of 
the  defendant  to  be  permitted  to  fyle  an  ap- 
pearance in  the  case.  An  attachment  had 
issued  against  the  defendant's  estate  under  the 
Insolvent  Act.  But  the  Statute  said  that  the 
party  contesting  shall  present  his  petition 
"  within  five  days  from  the  return  day  of  the 
writ,  but  not  afterwards."  The  defendant 
merely  moved  to  be  permitted  to  fyle  an 
appearance.  The  time  had  gone  by.  With 
the  law  so  positive,  it  was  impossible  to  grant 
this  motion.    Motion  rejected. 

Benning  v.  Canadian  India  Rubber  Co. 
and  Hibbard  Intervening. 

Held— That  a  residence  of  a  year  and  a  day 
is  not  required  in  order  to  acquire  a  domicile. 

The  plaintiff  moved  for  security  for  costs  from 
the  intervening  party  on  the  ground  that  he- 
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had  no  domicile  here.  The  rule  as  to  acquiring 
domicile  by  a  residence  of  a  year  and  a  day 
did  not  apply  here.  It  was  in  evidence  that 
the  intervening  party  had  taken  up  his  residence 
here  and  was  furnishing  his  house.  The 
application  must  be  rejected. 

Belanger  v.  Gravel. 

$100  damages  awarded  for  assault  on  a  justice 
of  the  peace  in  a  magistrate's  Court. 

This  was  an  action  of  damages  brought  by 
plaintiff,  a  colonel  in  the  militia,  a  Commis- 
sioner of  small  causes  and  a  Justice  of  the 
Peace.  It  appeared  that  in  a  case  before  ma- 
gistrates, the  plaintiff  was  acting  as  attorney 
for  a  defendant  in  the  case,  when  the  present 
defendant  came  up  and  abused  him,  charged 
him  with  giving  wrong  judgments,  with  ap- 
propriating to  himself  the  money  of  the  Fa- 
Drique,  and  raised  his  hand  to  strike  him,  at  the 
same  time  asking  him  to  go  out  with  him  and 
fight.  This  abusive  conduct  was  wholly  unjus- 
tified, and,  moreover,  took  place  in  the  presence 
of  a  Court  neld  by  Justices  ot  the  Peace.  The  de- 
fendant must  be  condemned  to  pay  $100  damages 
and  costs. 

HlBBARD  V.  BARSALOU. 
Held — That  a  person  proving  himself  to  have 
an  interest  in  the  affairs  of  a  Company  is  entitled 
to  a  mandamus  to  compel  the  directors  to  allow  him 
to  have  communication  of  the  books. 

In  this  case  an  application  had  been  made 
for  a  writ  of  mandamus,  for  the  purpose  of  com- 
pelling the  directors  of  the  Canadian  Rubber 
Company  to  allow  plaintiff  communication  of 
the  books  of  the  Company.  The  application 
was  made  to  Mr.  Justice  Berthelot,  and  he 
ordered  the  writ  to  issue,  returnable  on  the  19th 
of  the  following  month.  He,  Mr.  Justice 
Badgley,  saw  nothing  to  prevent  a  judge  from 
ordering,  in  vacation,  a  writ  to  be  returned  in 
term,  or  from  ordering  in  term  a  writ  to  be  pro- 
ceeded with  in  vacation.  Ihe  Statute  said 
application  might  be  made  to  the  Superior 
Court,  or  to  a  judge  of  the  Court  in  vacation. 
The  case  went  on  and  was  met  by  a  motion  to 
quash,  by  a  declinatory  exception,  and  by  an 
exception  d  la  forme.  Our  Statute  laid  down 
a  particular  form  of  proceeding  lor  mandamus. 
In  England  a  very  circuitous  procedure  was 
followed,  but  our  Statute  had  set  aside  ail  that. 
It  was  declared  that  when  the  writ  issued,  it 
should  not  be  <i  unshed  otherwise  than  by  plead- 
ing. The  motion  to  quash  must  therefore  be 
discharged.  With  respect  to  the  declinatory 
exception,  there  was  nothing  to  decline,  and 
this  exception  must  therefore  bo  rejected. 
There  remained  the  exception  d  la  forme,  which 
embraced  all  that  was  urged  under  the  other 
proceedings,  with  reference  to  the  right  to  issue 
the  writ  itself.  It  was  true  that  in  England, 
the  Courts  hud  avoided  issuiug  writs  ot  manda- 
mus, where  public  interests  were  not  involved. 
But  our  statate  had  made  the  mandamus  a 
part  of  our  law.  It  was  not,  as  in  England,  a 
thing  governed  by  the  Common  Law  only. 
The  statute  pointed  out  a  particular  mode  of 
proceeding  and  gave  remedies.     The  writ  was 


issuod  by  the  Judge  on  petition,  or  requite 
libelUe,  supported  by  affidavit.  It  was  like  an 
ordinary  writ  of  summons,  calling  upon  the 
party  to  come  in  aud  answer  it.  The  party  on 
whom  it  was  served  could  only  answer  it  by 
pleading.  In  this  case,  then,  the  first  point 
was  whether  the  plaintiff  had  such  an  interest 
as  to  justify  him  in  having  access  to  the  books 
of  the  Company,  as  he  asks  in  his  petition. 
His  honor  thought  he  had.  His  rights  in  the 
Company  had  been  bought  out  for  $50,000,  he 
was  no  longer  to  be  president,  and  he  was  not 
to  be  permitted  to  establish  a  rival  institution 
in  the  colony  within  three  years.  During  that 
time  he  was  to  receive  10  per  cent.,  or  $5000 
per  annum  on  his  capital,  and  then  further 
arrangements  were  to  be  made.  For  carrying 
out  these  arangements,  the  plaintiff  placed  his 
shares  in  the  hands  of  Mr.  Barsalou  individually 
as  a  security  for  the  contract  that  was  entered 
into.  But  he  did  not  divest  himself  of  his  stock 
in  the  institution.  Had  the  plaintiff  not  an 
interest  in  this  institution  if  he  remained  in  the 
same  position  now  as  then 7  His  interest  could 
not  be  denied.  He  had  set  up  specific  grounds  for 
desiring,  to  look  not  into  all  the  transactions  of 
the  Company,  but  into  the  transactions  between 
Messrs.  Benning  and  Barsalou  and  the  Com- 
pany. At  first  he  had  been  promised  permission, 
and  then  he  had  been  refused.  This  looked  as 
though  there  was  something  suspicious  to  be 
covered  up.  The  plaintiff  having  reasonable 
grounds  for  complaint  was  entitled  to  his 
mandamus.  Proof  bad  been  made  on  the 
exception,  which  was  insufficient,  and  it  would 
be  dismissed. 

Columbian  Insurance  Co.».  Henderson. 

Held — That  a  corporation  must  give  security 
for  costs  in  cases  where  the  law  compels  a  private 
individual  to  give  such  security. 

In  this  case  a  motion  was  made  on  the  part 
of  the  defendant  for  security  for  costs.  A  Cor- 
poration could  not  be  exempted  from  giving 
security  any  more  than  a  private  individual. 
The  motion  must,  therefore,  be  granted. 

Stephen  v.  Stephen. 

Held—  That  the  proper  mode  of  proceeding  to 
destitute  a  tutor  is  by  petition. 

This  was  a  petition  en  destitution  de  tutellc. 
Various  allegations  had  Deen  made  for  thu  pur- 
pose of  having  the  tutor  destituted.  He  was 
said  to  be  insolvent,  living  upon  bis  minors, 
taking  them  to  Indiana,expesing  them  to  disease, 
when  for  their  health  they  should  have  been 
taken  to  the  seaside.  All  these  circumstances 
together  with  others  alleged,  prima  facie  were 
sufficient  to  shew  that  he  was  not  a  fit  person 
to  bo  tutor.  But  the  latter  demurred  on  the 
ground  that  the  proceeding  should  have  been 
an  action  at  law.  Five  and  twenty  records  of 
petitions  in  similar  cases  had  been  seut  up, 
which  constituted  a  sufficient  jurisprudence  on 
the  subject. :  but  beyond  this,  it  was  only  ne- 
cessary to  look  to  the  words  of  the  Statute  which 
spoke  of  annulling  the  uppointment  of  a  tutor 
upon  petition.  The  demurrer,  therefore,  must  bo 
dismissed  with  costs. 
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Clemext  t%  al.  v.  Leduc. 
Held — That  where  two  wills,  exact  copies  of 
tack  other,  and  made  at  the  same  time,  by  husband 
and  wife,  contain  the  same  legacy,  the  legacy  is 
only  payable  once . 

This  was  an  action  for  certain  legacies.    Old 
Gilbert  Leduc  and  his  wife  were  married  at  the 
end  of  the  last  century,  and  lived  together 
communs  en  biems.    Having  attained  the  age  of 
70,  they  died  within  a  few  months  of  each  other. 
They  had  a  numerous  family,  and  as  the  child- 
ren grew  up  and  married,  the  old  people  pur- 
chased properties  for  them  or  gave  them  money, 
and  established  them  in  life.    In  1841,  the  old 
couple  thought  it  better  to  settle  their  estate, 
and  they  called  in  Brault,  a  notary,  who  made 
a  will  for  each  of  them.    But  these  two  wills 
were  exactly  the  same ;  they  contained  the  same 
charges,  the  same  conditions,  the  same  usufruct ; 
and  were  made  at  the  same  time  and  with  the  same 
object.     In  these  wills  the  old  people  specific- 
ally referred  to  what  they  had  done  for  their 
children,  then  it  was  stated  in  ear.li  that  the 
testator  gave  to  two  of  his  grand-daughters 
3,000  livres,  and  afterwards  made  the  defen- 
dants, their  grand-sons,  the  universal  residuary 
legatees  of  each  testator.    After  the  death  of 
the  old  man,  an  inventory  was  made  of  his  es- 
tate, and  it  was  shewn  that  the  property  of  the 
community  was  so  charged  with  debt  that  it 
was  of  little  value.     Several  years  passed  after 
this  without  anything  being  done  by  the  plain- 
tins,  the  special  legatees,  except  that  they  had 
received  from  the  universal  residuary  legatees 
their  3,000  Uvres,as  appeared  by  receipt  given  by 
the  sisters  to  the  brothers.  The  grand-daughters 
now  claimed  6,000  livres  more, 3,000  under  each 
will.    The  only  question  then  was  this,  were 
these  two  wills,  made  at  the  same  time  and  con* 
twining  exactly  the  same  words  of  bequest,  to 
be  considered  in  the  nature  of  a  don  mutuel,  or 
were  they  to  be  considered  two  wills,  giving 
6,000  livres  to  each  of  the  grand-daughters,  i.e., 
3,000  from  each  of  the  grand-parents.     It  was 
shewn  that  this  would  give  the  grand-daughters 
twice  as  much  as  the  daughters  had  received. 
Now,  the  law  was  this  with  respect  to  legacies : 
— If  thero  were  several  legacies  by  the  same 
will,  payable  to  the  same  person  for  the  same 
sum,  the  legacy  would  be  only  payable  once, 
unless  the  legatee  proved  that  the  testator  in- 
tended to  make  several  legacies.     But  if  the 
legacies   were  made  by  different  instruments, 
the  sum  would  be  due  under  each  instrument, 
subject,  however,  to  proof  of  actual  intention. 
The  plea  in  this  case  was  that  the  wills  were 
joint  wills,  and,  therefore,  there  was  only  one 
sum  due.    The  wills  were  exact  copies  of  each 
other,  not  made  by  strangers  but  by  husband 
and  wife,  and  the  only  difference  seemed  to  be 
that  the  notary  preferred  to  make  two  wills  in- 
stead oi  one.    Therefore  the  Court  considered 
them  as  a  testament  mutuel  upon  which  only  one 
legacy  was  due      But  the  authorities  laid  down 
that  these  inferences  might  be  controverted  or 
established  by  testimony.    Now,  in  this  case, 
there  was  the  evidence  of  a  woman  who  was  a 
relation  of  the  parties,  and  she  stated  that  before 
the  wills  were  made,  the  old  woman  told  her 


they  were  going  to  give  their  grand-daughters 
1 ,500  livres  from  the  two  grand-parents  together, 
but  on  the  representations  of  witness,  they  in- 
creased the  joint  legacies  to  3,000  livres,  and 
after  the  wills  were  made,both  testators  declared 
the  same  thiug.  This  testimony  was  good  un- 
der the  French  law,  and,  therefore,  the  action 
would  be  dismissed. 

McFarlane  v.  Lynch   &   Rapin   et  al. 

petitioners. 

HELD — That  the  sureties  of  a  debtor,  who  has 
been  ordered  to  be  imprisoned  for  not  fyling  a 
statement,  are  not  discharged  till  the  debtor  has 
been  delivered  into  the  hands  of  the  Sheriff  under 
the  original  writ  of  Capias  ad  respondendum. 

The  plaintiff  having  obtained  a  judgment 
against  Lynch, the  usual  proceedings  were  taken 
to  make  hiin  fyle  a  statement ;  and  on  his  default 
to  comply,  tbo  plaintiff  took  proceedings  to  have, 
him  incarcerated  for  punishment  uuder  the 
Statute,  and  he  was  therefore  ordered  by  the 
Court  to  be  imprisoned  for  six  months  as  a 
punishment.  The  Sheriff  could  not  find  the 
defendant ;  but  at  a  subsequent  period  one  of 
the  sureties  petitioned  the  Court  for  the  issue 
of  a  contrainte  par  corps  against  the  defendant, 
who,  he  said,  could  now  be  found,  and  he  was, 
in  consequence,  arrested  and  imprisoned  for  six 
months  as  a  punishment.  The  suerties  now 
said  they  had  done  everything  the  law  re- 
quired, and  prayed  to  be  released  from  the  bail 
bond  because  the  defendant  was  in  jail.  But 
the  Court  did  not  consider  that  the  imprison- 
ment of  the  defendant  as  a  punishment  had  the 
effect  of  discharging  the  sureties.  He  had  not 
been  delivered  into  the  hands  of  the  Sheriff 
under  the  original  writ  of  capias  ad  responden- 
dum. Under  these  circumstances,  the  petitionjin 
this  and  two  other  cases  must  be  .rejected  with 
costs. 

In  re  Ferok,  insolvent. 

HELD — That  the  wife  of  an  insolvent  cannot  be 
examined  as  a  witness  by  the  assignee  respecting 
her  husband's  affairs. 

In  the  case  of  this  insolvent  the  assignee 
petitioned  for  the  examination  of  the  insolvent's 
wife  under  tbo  Act,  when  it  was  objected  that 
she  could  not  be  examined,  there  being  no  law 
which  authorised  the  examination  of  a  wife  re- 
specting her  husband's  affairs.  The  case  was 
submitted  upon  the  deposition.  It  was  the 
opinion  of  the  court  tlmt  sne  could  not  be  examin- 
ed. The  clause  giving  authority  to  examine 
"persons"  respecting  the  estate  of  the  insolvent, 
was  copied  from  6  Geo.  4,  but  in  the  English 
Act  special  authority  was  given  to  the  com- 
missioner to  examine  the  wife.  In  this  coun- 
try, strange  to  sav,  n  similar  clause  was  in  the 
bill,  but  it  was  struck  out  in  comiuittco  and 
formed  no  part  of  the  act  as  it  now  existed. 
There  was  a  reason  for  this.  Public  policy  did 
not  allow  domestic  incidents  to  be  brought  bo- 
fore  a  court  of  justice.  The  ordiuary  statuto 
law  said  specially  that  the  wife  shall  not  bo  a 
witness  for  or  against  her  husbind.  Looking, 
therefore,  at  'ho  policy  of  the  law  and  the  fact 
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of  the  special  clause  having  been  struck  out, 
the  Court  could  not  grant  the  application. — 
Objection  maintained. 

Drummond  v.  Comte  et  a/.— (In  Chambers.) 
Held—  That  a  writ  of  prohibitum  cannot  issue 
to  commissioners  appointed  by  the  Corporation 
for  the  expropriation  of  property t  at  least  before 
their  report  has  come  before  the  Court  for  adjudi- 
cation thereon. 

On  the  19th  of  January  an  application  was 
made  to  a  Judge  in  Chambers  for  a  writ  of  pro- 
hibition addressed  to  Mr.  B.  Comte  and  other 
commissioners  appointed  for  tLe  expropriation 
of  property  by  the  Corporation.  The  writ  was 
allowed  to  issue,  and  the  case  now  came  up  on 
a  demurrer,  on  the  ground  that  a  writ  of  prohi- 
bition could  not  issue  at  all  to  these  commis- 
sioners who  were  only  experts.  In  England, 
the  writ  of  prohibition  was  of  a  peculiar  nature. 
It  was  a  writ  issued  out  of  the  Superior  Court 
to  inferior  Courts,  and  to  them  only.  It  issued 
out  of  the  Queen's  Bench  to  the  Ecclesiastical 
Courts  and  other  inferior  Courts.  It  was  a  writ 
prohibiting  these  Courts  from  proceeding.  (Ba- 
con's Abridgment,  word  Prohibition.)  The  Act 
36th  and  17th  Victoria  was  passed  in  England 
for  the  purpose  of  reforming  the  practice  in 
cases  of  prohibit  ion, and  the  necessity  of  coupling 
the  Crown  with  these  writs  was  done  away 
with.  Bacon  laid  down  that  no  man  was  en- 
titled to  a  writ  of  prohibition  unless  he  was  in 
danger  under  some  suit  pending.  Now  there 
was  no  suit  here,  but  for  the  purpose  of  ascer- 
taining the  value  of  property  the  Corporation 
were  obliged  to  go  before  a  judge  of  the  court 
and  have  commissioners  appointed.  When  the 
report  of  the  commissioners  came  before  the 
judge,  and  he  was  compelled  by  law  to  adjudge 
upon  that  report,  then  would  be  the  proper  time 
to  use  the  writ  of  prohibition.  Looking  at  the 
case  in  this  way,  the  Court  was  of  opinion  at  the 
present  stage  of  tho  proceedings  that  the  de- 
murrer must  be  maintained  and  the  writ 
quashed.  Tho  same  judgment  applied  to  two 
other  cases. 


COURT  OF  REVIEW— JUDGMENTS. 

24th  November,  1805. 

Pkesent:  Badgley,  J.  Berthelot,  J.,  and 
Monk  J. 

Corporation  op  Montreal,  v.  Ranson. 

Hkld — That  a  d'fendant  who  has-  been  re- 
gularly foreclosed  will  not  be  allowed  to  come  in 
and  plead,  when  the  plea  offered  is  not  considered 
good.  * 

Badgley,  J. — In  this  case,  argued  yesterday, 
we  think  the  parties  should  have  a  judgment 
without  delay.  The  defendant  has  asked  for 
the  revision  of  an  interlocutory  judgment  by 
Mr.  Justice  Monk,  rejecting  his  motion  that 
default  be  taken  off  and  that  he  be  allowed  to 
plead.  The  action  was  brought  for  the  sum  of 
$C00  on  a  lease.  The  defendant  having  left  his 
domicile  and  the  province,  the  usual  advertise- 
ment was  published  during  two  months.  Then 
the  defendant  appeared  by  counsel.  The  vaca- 
tion of  July  and  August  followed.  In  Sep- 
tember the  defendant  was  notified  to  plead,  and 


was  foreclosed  in  tho  regular  manner.  Alto- 
gether a  delay  of  six  months  has  elapsed  since 
the  return  of  the  action.  The  defendant,  after 
default  had  been  enter  d,  applied  to  the  Court 
for  permission  to  plead.  The  plea  offered  is  to 
the  effect  that  the  Corporation  have  obtained 
possession  of  certain  notes  in  favor  of  defendant 
to  the  amount  of  $1300,  and  that  they  have 
collected  tho  amount  of  these  notes.  I  thiuk 
this  is  a  good  plea  of  compensation  to  the 
action,  being  for  monies  alleged  to  have  been 
actually  received  upon  promissory  notes  his 
property;  surely  it  is  clear  enough,  and  I 
think,  therefore,  that  the  defendant  should  have 
an  opportunity  of  going  to  proof.  The  appli- 
cation of  the  defendant  is  supported  by  an  affi- 
davit of  his  counsel  that  it  was  through  tho  ne- 
gligence of  the  latter  that  defendant  was  fore- 
ck  sed.  But  it  is  evident  there  was  no  surprise 
in  this  case.  The  notices  were  made  in  regular 
fornu  Under  these  circumstances  tho  negli- 
gence almost  amounts  to  a  fault.  But  I  have 
always  been  reluctant  to  allow  a  party  to  be  in- 
jured through  the  negligence  of  his  attorney,  and, 
therefore,  I  am  of  opinion  that  defendant  should 
be  allowed  to  plead,  but  only  on  payment  of  lull 
costs.  It  is  a  question  of  costs.  Otherwise 
he  would  be  obliged  to  bring  a  direct  action 
against  the  Corporation  for  the  amount  of  cash 
received  on  the  notes.  My  colleagues,  how- 
ever, differ  from  me,  and  the  judgment  will, 
therefore,  be  confirmed. 

Berthelot,  J. — I  concur  with  the  President 
of  the  Court  in  thinking  that  a  party  should 
not  bo  exposed  to  injury  through  the  neglect  of 
his  counsel.  But  the  plea  offered  in  this  case 
is  not,  in  my  opinion,  a  good  plea  of  compen- 
sation. The  action  is  for  rent,  and  I  do  not 
think  that  the  allegations  of  the  defendant's 
plea  show  the  existence  of  a  debt  claire  tt 
liquid e,  which  can  be  offered  in  compensation. 
The  defendant's  proper  course  would  rather 
seem  to  be  to  bring  an  action  en  revendication  of 
the  notes,  or  an  action  en  reddition  ds  compte. 

Monk,  J. — If  the  defendant's  plea  had 
seemed  to  mo  a  good  one,  I  would  have  been 
disposed  to  afford  him  the  relief  prayed  for. 
But  on  looking  into  it,  I  was  of  opinion  that  it 
was  not  one  that  could  be  maintained.  Tho 
motion  was  therefore  rejecteu  by  me  in  the 
Court  below. 

Judgment  confirmed. 

Nov.  30, 1885. 

Rowand  r.  Hopkins,  6s  qualiti. 

Judgment  ordering  an  account  to  be  rendered* 
confirmed. 

Badgley,  J.— This  was  an  action  brought 
against  the  executor  of  the  estate  of  Mr. 
Rowand,  deceased,  who  wa»  a  factor  of  the 
Hudson  Bay  Co.  There  was  a  question  as  to 
whether  the  plaintiff  was  entitled  to  ono-third  or 
to  one-sixth  of  the  estates  claimed,  bi*t  tho  judg- 
ment of  the  Superior  Court  Simply  ordered  tho 
defendant  to  render  an  account,  because  tho 
plaintiff  was  entitled  to  an  account  whether  his 
sharo  was  one-sixth  or  one-third.  Now,  there 
was  an  application  for  revision.  But  there  was 
nothing  to  review  in  this  judgment,  and  it  must 
be  confirmed* 
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A  PUBLIC  LIBRARIES  ACT. 

Notice  has  been  given  of  an  intention  to 
apply  to  Parliament  for    an    Act,    under 
which  a  free  Public  Library  may  be  estab- 
lished in  this  city.  The  subject  was  brought 
before  the  public  some  months  ago,  in  a 
lecture  delivered  at  the  Rooms  of  the  Na- 
tural History  Society,  by  Mr.  P.  W.  Torrance, 
and  has  since  been  agitated  by  a  portion  of 
the  daily  press.  The  proposed  Bill  will  prob- 
ably bebased  on  the  Public  Libraries  Act  of 
Great  Britain  and  American  legislation  on 
the  same  subject.  Divided  as  the  community 
is  in  religious  creed,  it  has  been  deemed  ad- 
visable to  restrict  the  present  application  to 
the  non-Catholic  section,  and  the  main  ob. 
ject  of  the  Act  is,  we  understand,  to  author* 
ize  the  non-Catholic  portion  of  our  citizens 
to  impose  a  trifling  rate  on  themselves  for 
the  support  of  the  Library;  leaving  their 
fellow-citizens  of  the  Catholic  faith  at  lib- 
erty to  establish  a  similar  Library  for  them* 
selves,  to  be  sustained  in  the  same  way,  if 
they  should  think  proper  to  do  so.      It  is, 
doubtless,  matter  for  regret  that  aoy  parti- 
tion wall  should  be  built  up  between  the 
hooks  provided  for  the  use  of  one  and  the 
other  section ;  but,  at  the  present  time,  it 
seems  the  easiest  way  to  avoid  difficulties 
which  would  otherwise  have  to  be  encoun- 
tered; and,  fortunately,  the  city  is  wealthy 
and  populous  enough  to  bear  without  incon- 
venience the  cost  of  two  libraries.    Pending 
the  discussion  which  will  probably  take 
place  on  this  Bill  in  Parliament,  and  the 
objections  which  will  doubtless  be  raised,  it 
maybe  instructive  to  glance  at  what  ha* 
bten  done  towards  the   establishment  oi 
Public  Libraries  elsewhere. 

Reverting  to  ancient  times,  we  need  hard- 
ly remind  the  reader  of  the  existence  of  vast 
libraries  of  costly  parchments,  when  printing 
was  unknown,  and  books  were  multiplied 
only  by  the  laborious  art  of  the  penman. 
What  lover  of  ancient  lore  has  not  sorrowed 
over  the  destruction  by  Omar  of  the  noble 


collection  of  parchments  at  Alexandria,  a 
library  which  fed  the  baths  of  that  city  with 
precious  fuel  for  six  months !  In  modern 
times,  circulating  libraries  have  been  in  use 
for  more  than  a  century,  the  most  stupendous 
being  that  of  Mudie,  in  London,  which  is 
said  to  buy  over  200,000  volumes  every  year, 
and  to  take  from  50  to  200  copies  of  every 
new  work. 

But  it  was  not  till  1850,  that  the  first 
Public  Libraries  Act  was  passed  in  England. 
By  this  Act,  wo  believe,  it  was  necessary  that 
a  majority  of  the  burgesses  should  poll  their 
votes  in  favour  of  the  introduction  of  the 
measure,  before  it  could  be  enforced, — some- 
what like  Mr.  Dunkin's  Temperance  Act  in 
this  Province.  The  rate  to  be  levied  was  not 
to  exceed  a  halfpenny  in  the  £. ;  and,  rather 
strange  to  say,  the  Corporation  were  not 
empowered  to  expend  any  of  the  money  so 
levied  in  the  purchase  of  books,  but  solely 
in  procuring  and  keeping  up  the  necessary 
buildings  for  the  reception  of  the  Library. 

Manchester  was  the  first  of  the  great  Eng- 
lish towns  to  avail  herself  of  the  Act.  She 
already  possessed  a  free  Library,  the  funds 
for  which  had  been  raised  by  voluntary  sub- 
scriptions and  donations,  but  she  gladly 
availed  heiself  of  the  permission  to  levy  a 
.rate,  granted  by  the  Act,  as  the  firmest  and 
surest  basis  for  the  permanent  support  of 
her  Library.  There  were  croakers  in  Man- 
chester when  the  project  was  first  started, 
yet  only  forty  votes  were  polled  in  that  great 
city  against  the  introduction  of  the  Libraries 
Act,  while  four  thousand  were  cast  in  the 
affirmative !  It  is  a  significant  fact  that 
voluntary  contributions  to  the  Library  were 
received  from  22,000  of  the  operatives  of 
Manchester,—"  the  metropolis  of  that  Ti- 
•'  tanic  industry,  on  the  continued  success  oi 
"  which  England  has  deliberately  pledged 
*'  her  station  and  authority  among  the  na- 
•'  tions  of  the  world."  The  inauguration  of 
the  Manchester  Free  Public  Library  took 
place  in  September,  1852,  and  at  the  public 
meetings  held  on  that  ocedsion,  the  people 
jf  Manchester  were  applauded  for  the  noble 
example  they  had  set,  by  Thackeray,  Dick- 
ens, Bulwer,  Charles  Knight,  R.  Monckton 
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Mil  nee,  Sir  James  Stephen,  and  others  emi- 
nent in  English  literature. 

In  1855,  the  Act  of  1850  was  repealed, 
and  a  new  Act  passed,  by  which  several 
changes  were  made,  in  the  mode  of  intro- 
ducing the  law  into  towns  and  cities.    By 
section  4  of  the  new  Act,  the  mayor  of  any 
municipal  borough,  the  population  of  which 
exceeds  5,000,  shal ,  on  the  request  of  the 
Town  Council,  convene  a  public  meeting  of 
the  burgesses.    Ten  days'  notice  of  the  time, 
place  and  object  of  the  meeting  must  be 
given  at  church  doors,  and  by  advertise- 
ment.   If  two-thirds  of  the  persons  at  the 
meeting  determine  that  this  Act  ought  to 
be  adopted,  the  same  shall  take  effect.     By 
sec.  15,  the  rate  levied  is  not  to  exceed  one 
penny  in  the  £. ;  and  section  23  enacts  that 
if  any  meeting  determine  against  the  adop- 
tion of  the  Act,  no  other  meeting  for  the 
same  purpose  shall  be  held  for  at  least  a 
year. 

Other  great  cities  followed  the  example  of 
Manchester,  and  now  Public  Libraries  and 
Museums  flourish  in  twenty-five  English 
towns,  and  are  the  daily  resort  of  thousands 
who  there  seek  "  to  satiate  that  inextin- 
"  guishable  craving  of  the  soul  of  man  for 
"  exact  knowledge,  for  abstract  truth,  and 
"  for  comprehensive  principles."  Doubtless, 
as  Sir  James  Stephen  observed  at  Manches- 
ter, "  Such  collections  are  not  without  their 
"  inconveniences.  It  may  be  admitted  that 
41  they  tend  to  a  desultory,  discursive,  and 
11  idle  use  of  books.  But  which  is  that  of 
"  all  the  blessings  we  possess  of  which  some 
"  similar  abuse  is  not  possible  ?"  Besides,  it 
must  be  remembered  that  many  who  begin 
with  the  lighter  description  of  literature, 
are  gradually  drawn  on  to  graver  studies,  in 
history,  political  economy,  or  science. 

The  people  of  the  United  States  have  been 
noted  for  the  ample  provision  made  for  the 
education  of  the  young,  and  this  preliminary 
training  has  been  wisely  followed  up  by  the 
establishment  of  free  libraries  in  several 
cities,  thus  throwing  open  to  all  classes  what, 
in  the  words  ( f  Bulwer,  "are  the  school-rooms 
"  of  grown  up  men."  The  noblest  public , 
library  in  the  world  is  that  of  Boston.  The 
edifice  eoutaining  it  was  completed  eight 


years  ago,  at  a  cost  of  $860,000.    On  the  1st 
August  last,  according  to  a  staten.eminHr. 
Torrance's  lecture,   u  it  contained  123,016 
"  volumes,  and  82,558  pamphlets.    During 
"  the  previous  year,  it  had  circulated  over 
"  197,000  volumes,  or  an  average  of  over  707 
"  per  day.       There  were  used  for  consul- 
"  tation  in  the  building  in  the  same  time 
"  18,090  volumes,  and  during  the  same  pe- 
44  riod  290,950  visits  were  made  to  it  for  the 
41  purpose  of  reading  in  its  halls,  or  of  tak- 
44  ing  out  or  consulting  the  books  to  be  found 
44  on  its  shelves."  This  Library,  though  also 
receiving  aid  from  the  City  Treasury,  has 
been  chiefly  built  up  by  the  princely  dona- 
tions of  which  it  has  been  the  recipient. 
Mr.  Joshua  Bates,  of  the  Barings  firm,  Lon» 
don,  alone  contributed  the  sum  of  $100,000; 
Mr.  Jonathan  Phillips  gave   $20,000;  the 
Hon.  A.  Lawrence,  $10,000  ;  and  Theodore 
Parker  bequeathed  to  it  his  own  noble  col- 
lection, comprising  17,000  volumes.      The 
main  object  sought  is  to  provide  useful  and 
entertaining  books,  which  may  be  taken  out 
and  read  in  the  homes  of  the  citizens.  There 
is  also  a  Library  of  Reference  in  an  Upper 
Hall.    In  1861,  it  was  ascertained  that  23 
per  cent,  of  the  books  in  the  Lower  Hall 
were  English  novels,  which  was  believed  to 
be  a  fair  proportion  of  light  literature  for 
the  popular  demand. 

It  is  not  necessary  in  this  Journal  to  enter 
at'length  into  the  advantages  derived  from 
a  Public  Library.  They  have  been  set  forth 
in  words  of  glowing  eloquence  by  Dickens, 
by  Thackeray,  by  Bulwer,  the  men  who  have 
delighted  and  instructed  millions  of  the  pre- 
sent generation  from  their  infancy.  The 
reader  will  find  the  subject  ably  treated  in 
the  lecture  of  Mr.  Torrance,  to  which  we 
have  before  referred.  One  reflection,  how* 
ever,  occurs  to  us  as  of  special  force  in  a 
young,  and,  comparatively  speaking;  poor 
country.  How  can  we,  in  this  colony,  hope 
to  have  a  creditable  literature  of  our  own, 
or  to  make  an  important  advance  in  any  de- 
partment of  learning  or  science,  while  those 
amongst  us  whose  minds  are  enkindled,  by 
the  fire  of  genius  are  debarred  from  access  to 
any  considerable  collection  of  books,  and.  are 
thus  unable  to  follow  out  the  studies  begun, 
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or  to  ascertain  what  has  beenwritten  or  achie- 
ved by  their  predecessors  in  the  department 
they  may  have  selected  ?  Is  it  not  to  be  fear- 
ed that  many  such,  chilled  and  disappointed 
in  their  aspirations,  are  left  to  brood  in  soli- 
tary hopelessness,  till  they  abandon  their 
designs,  or  pass  from  the  stage  of  life,  with- 
out having  accomplished  aright  worthy  of 
their  genius  and  industry  ? 

It  may  be  said  that  the  proposition  to  levy 
a  new  tax  is  an  objectionable  feature  in  the 
scheme,  and,  indeed,  we  should  be  glad  to 
see  this  part  of  the  project  altered,  if  it  could 
be  shown  that  any  other  course  was  feasible. 
But,  it  must  be  observed,  the  proposed  rate 
would  probably  not  exceed  half  a  cent  in 
the  £.,  in  other  words,  a  person  paying  a 
rental  of  £50,  would  have  to  contribute  only 
25  cents  per  annum  to  the  Library  Fund  ; 
in  return  for  which  he  would  have  free  ac- 
cess to  many  thousands  of  volumes,  and  be 
permitted  to  take  them  to  his  home  fur  the 
perusal  of  himself  and  his  family.  Nor  is 
it  proposed  to  rely  solely  upon  taxation.  The 
voluntary  system  will  also  come  into  play;  for 
while  it  is  considered  by  the  promoters  of 
the  scheme,  that  there  can  be  no  other  basis 
so  secure  as  a  small  rate,  for  the  permanent 
support,  and  to  defray  the  annual  expenses 
of  the  library,  yet  it  is  expected  that  funds 
for  the  erection  of  an  edifice  worthy  of  the 
position  which  Montreal  assumes  as  the  lead- 
ing city  of  British  North  America,  will  be 
provided  by  individual  liberality.  It  is,  more- 
over, urged  that  the  taxation  scheme  is  not 
a  new  or  untried  course,  but  one  which  has 
been  found  to  work  well  in  other  countries. 

We  have  some  confidence  that  this  scheme 
will  not  be  nipped  in  the  bud.  Some  there 
ire  whose  faces  are  set  with  dodged  and 
unreasoning  determination  against  any  im- 
provement, be  it  what  it  may.  From  such, 
opposition  may  be  expected.  But  we  be- 
lieve that  the  majority,  convinced  that  the 
establishment  of  a  free  Lending  Library  and 
library  of  Reference,  [after  the  model  of  the 
Public  Libraries  of  Manchester,  Boston,  and 
other  cities  that  have  taken  the  lead  in  the 
movement,]  must  effect  important  good  to 
the  community,  will  hail  the  proposal  with 
d,  and  will  further  the  measures 
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which  may  be  adopted  for  the  speedy  ac- 
complishment of  this  object. 

DISAGREEMENT  OF  JURIES. 

It  may  be  remembered  that  in  the  course 
of  the  argument  in  the  case  of  Blossom  and 
others,  the  point  was  raised  by  the  prisoners9 
counsel,  though  not  seriously  urged,  wheth- 
er a  second  trial,  after  the  disagreement 
and  discharge  of  the  first  Jury,  was  legal, 
on  the  ground  that  no  one  can  be  twice  put 
in  jeopardy  for  the  same  offence.  The  case 
of  Charlotte  Winsor,  and  some  remarks  in 
the  London  Solicitors'  Journal,  were  referred 
to.  The  woman,  Charlotte  Winsor,  had 
murdered  a  child.  At  the  first  trial  the 
jury  did  not  agree,  and  were  discharged,  but 
she  was  convicted  by  a  second  jury.  After 
her  conviction,  her  counsel  contended  that 
the  verdict  was  illegal,  for  two  reasons  : 
first,  because  the  Judge  had  no  right  to  dis- 
charge a  Jury,  at  all  events,  in  a  capital 
case ;  and,  secondly,  because  no  person  can 
be  twice  put.  in  peril  tor  the  same  offence. 
The  judge  appears  to  have  had  some  hesita- 
tion on  the  subject,  and  the  question  after- 
wards came  up  before  the  Court  of  Queen's 
Bench.  Here  the  case  was  fully  examined 
by  the  Court,  and  the  judges  were  unani- 
mously of  opinion  that  the  verdict  was  a 
good  one,  and  ordered  the  execution  of  the 
sentence. 

No  importance,  apparently,  was  attached 
to  a  point  which  was  also  urged  in  the  Blos- 
som case,  namely,  that  a  failure  to  agree  by 
one  or  two  Juries  raises  any  presumption  of 
the  prisoner's  innocence,  which  requires  to 
be  noticed  by  the  Court  or  Jury  at  a  subse- 
quent trial ;  and  they  held  that  the  doctrine, 
that  a  man  must  not  be  twice  put  in 
peril  for  the  same  offence  applies  only 
to  a  trial  which  leads  to  some  re- 
result.  If  the  man  were  acquitted,  he  could 
not  be  tried  a  second  time.  But  if  he  were 
neither  acquitted  nor  convicted,  he  was  just 
where  he  was  before  the  trial  began. 

As  to  the  time  during  which  a  Jury  that 
cannot  agree  should  be  detained,  it  will  be 
noticed  from  the  remarks  cited  below,  that 
the  Lord  Chief  Justice  was  inclined  to  doubt 
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the  legality  of  supplying  the  Jury  with  re- 
freshments. If  it  were  illegal  to  do  this,  of 
course,  the  Jury  could  not  be  detained  more 
than  six  or  seven  hours  ;  otherwise  the  ver- 
dict would  have  the  appearance  of  being  ob- 
tained by  compulsion.  "  Our  ancestors," 
observed  his  Lordship, u  insisted  upon  unan- 
44  imity  in  the  jury,  and  were  not  scrupu- 
"  lous  as  to  the  means  by  which  they  se- 
11  cured  it.  It  was  a  mere  contest  between 
"  the  strong  and  the  weak — who  could 
44  best  sustain  hunger,  and  thirst,  and  the 
*•  miseries  incidental  to  such  circumstan- 
"  ces.  It  was  said  to  be  competent  for 
"  the  judges  to  lug  the  jury  about  in  carts. 
41  I  doubt  whether  such  a  thing  was  ever 
"  done.  But  assuming  it  to  have  been  so, 
"  we  now  look  upon  trial  by  jury  in  a  very 
"  different  light.  We  do  not  desire  that 
"  unanimity  amongst  the  jury  should  be  the 
"  result  of  anything  except  unanimity  of 
"  conviction.  I  hold  it  to  be  of  the  essence  of 
"  the  juror's  duty  that,  if  he  has  formed  a 
44  deeply-seated  conviction,  he  is  not  to  give 
44  it  up,  although  the  majority  may  be  against 
'*  him,  from  any  desire  to  purchase  freedom 
'*  from  restraint.  That  being  so,  when  a 
14  reasonable  time  has  elapsed,  and  the  judge 
44  is  convinced  that  unanimity  can  only  be 
14  attained  from  the  sacrifice  of  conscientious 
44  conviction,  why  is  he  to  subject  them  to 
44  the  torture  and  misery,  men,  shut  up 
44  without  food  or  drink  for  a  long  time 
4  must  endure,  in  order  that  the  min- 
44  ority  may  purchase  ease  by  the  sacri- 
44  fice  of  conscience  ?  The  judge  was 
44  placed  in  a  position  of  very  great  dif- 
u  ficulty  and  embarrassment,  in  consequence 
14  of  the  Sunday  intervening.  Then  arises  the 
44  startling  difficulty  that,  whereas  it  would 
44  be  absolutely  inhuman  to  keep  the  jury 
•4  locked  up  without  meat  or  drink  until 
"  Monday,  the  only  alternative  would  be  to 
44  give  them  refreshment,  and  there  is  no 
44  satisfactory  authority  for  saying— the  au. 
44  thorities  seem  rather  to  be  the  other  way — 
44  that  after  a  jury  have  retired  to  consider 
44  their  verdict,  you  can  give  them  meat  and 
44  drink." 

A  bill  has  recently  been  introduced  in  the 
Imperial  Parliament  to  make  it  legal  to  sup- 


ply a  Jury  with  refreshments ;  and  also  to 
take  a  verdict  on  Sunday. 


THE  TRIAL    OF    GOVERNOR    WALL. 

At  the  present  time,  when  we  have  been 
daily  reading  about  the  atrocities  commit* 
ted  in  Jamaica,  in  suppressing  the  mutiny 
there,  it  may  be  interesting  to  revert  to  a 
very  remarkable  case  of  signal  punishment, 
inflicted  on  an  officer  of  high  rank,  who  had 
not  committed  a  tithe  of  the  cruelties  laid 
to  the  charge  of  Provost  Marshal  Ramsay. 
We  refer  to  the  case  of  Governor  Wall,  who 
was  tried  by  a  special  commission  directed 
to  the  Chief  Baron  Macdonald,  Judges  Rook 
and  Lawrence,  and  the  Recorder  at  the  OKI 
Bailey,  Jan.  20,  1802.  We  are  indebted  to 
the  Annual  Register  of  that  year  for  the  par- 
ticulars. 

The  prisoner  (some  time  Lieut.- Gov.  of 
Goree)  was  charged  with  the  wilful  murder 
of  Benj.  Armstrong,  a  Serjeant  in  the  African 
corps,  by  ordering  him  to  receive  800  lashes, 
which  were  inflicted  by  several  black  slaves' 
with  such  cruelty  as  to  occasion  his  death. 

The  first  witness,  (says  the  Annual  Regis- 
ter^) was  Evan  Lewis,  who  stated  that  in 
July,  1782,  he  was  serving  at  Goree,  where 
the  prisoner  was  then  governor,  but  which 
situation,  it  was  understood,  he  was  to  quit 
on  the  I lth  of  that  month.  On  the  10th, 
he,  the  witness,  was  orderly  serjeant,  and 
as  such  attended  upon  the  governor.  Be- 
fore eleven  o'clock  in  the  morning,  he 
observed  between  twenty  and  thirty  of 
the  African  corps  collected  together,  but 
could  not  undertake  to  say  whether  the  de- 
ceased was  among  them,  and  he  understood 
they  were  applying  to  Ensign  Deerham,  who 
was  the  commissary,  for  a  settlement  for 
short  allowance.  About  twelve,  he  saw  them 
again  coming  towards  the  government  house, 
of  which  he  informed  the  governor,  who 
went  out  and  met  them  at  some  little  dis- 
tance from  the  railing  before  the  court- yard ; 
Armstrong  was  first,  and  the  rest  following 
in  a  line.  The  governor  called  out  to  Arm- 
strong, and  bid  him  go  back  to  the  barracks, 
or  they  should  be  punished.  This  order 
they  immediately  obeyed  without  making 
any  noise ;  on  this  second  time  they  were 
not  in  their  uniforms,  had  no  arms  with 
them,  nor  did  the  witness  hear  them  make 
use  of  any  disrespectful  language.  At  the 
governor's  dinner  hour  the  bell  rang,  and 
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several  of  the  officers  came,  and  he  observed 
they  west  aw*y  sooner  than  usual.  Soon 
after,  the  governor  came  out  and  passed 
the  main-guard,  who  saluted  him,  and 
went  np  to  the  barracks,  the  witness  at- 
tending him  at  some  distance,  as  it  was 
his  duty ;  from  the  barracks  the  governor 
ran  hastily  down  and  began  beating  one 
of  the  men,  who  appeared  to  be  in 
liquor,  and  taking  the  bayonet  from  the 
sen  ry,  beat  him  with  that  also,  and  then 
had  them  both  confined.  At  an  earlier  hour 
than  was  usual  for  them  to  attend  the  pa- 
rade, the  governor  gave  him  directions  to 
have  the  long  roll  beat,  and  to  order  the 
men  to  attend  without  arms.  This  or- 
der they  obeyed,  and  were  then  com- 
manded to  form  into  a  circle,  in  the  centre 
of  which  were  the  governor,  Captain  Lacey, 
Lieutenant  Paul,  Ensign  (VShallaghan,  and 
another  officer.  There  were  in  all  about 
300  men :  they  formed  two  deep,  the  witness 
being  outside  the  circle,  but  yet  so  situated 
as  to  plainly  see  all,  and  hear  much  of  what 
passed.  In  a  short  time  the  carriage  of  a 
sLs-pounder  was  brought  into  the  circle,  and 
then  he  heard  the  governor  call  Benjamin 
Armstrong  out  of  the  ranks ;  Armstrong 
obeyed,  when  he  was  directly  ordered  to 
strip,  tied  to  the  gun  carriage,  and  flogged 
by  five  or  six  blacks,  with  a  kind  of  rope  ; 
he  never  saw  a  man  punished  with  such  a 
thing  before,  nor  ever  by  blacks.  The  gov- 
ernor stood  by,  urging  them,  through  the 
medium  of  their  linguist,  to  do  their  duty, 
and  lie  distinctly  heard  him  say,  u  Lay  on, 

yon  black  b ,  or  I'll  lay  on  you  ;  cut 

iiim  to  the  heart ;  cut  his  liver  out."  During 
the  punishment,  Armstrong  said  something 
which  the  witness  did  not  rightly  hear,  but 
fie  believed  it  was  begging  for  mercy ;  and 
Then  it  was  over  he  was  led  to  the  hospital, 
where  he  understood  him  to  have  died  a  few 
'lays  after.  This  witness  saw  nothing  like 
a  court-martial  held ;  the  officers  in  the  cen- 
tre of  the  circle,  it  was  true,  conversed  a 
minute  or  two,  then  turned  to  the  governor, 
who  ordered  Armstrong  out  in  the  manner 
'•e  had  before  stated,  lie  declared  that  he 
mw  no  appearance  of  a  mutiny;  that  he, 
•hard  them  talking  of  going  to  the  commis- 
w  to  require  a  settlement  of  their  short 
allowance  (upon  which  they  had  been  for 
^>me  time),  as  he  and  the  governor  were  to 
KaTe  the  island  the  next  morning,  and  which 
ia  fact  they  did.  This  witness  underwent  a 
very  long  cross-examination,  but  he  did  not 
vary  in  the  material  points.  He  admitted 
that  he  heard  Armstrong  tell  the  governor 
that  they  wanted  to  settle  with  the  commis- 
~uy ;  but  denied  hearing  him  make  use  of 
any  such  expression  as  "  I'll  be  d— — d  if 
;oq  ihall  stir  from  the  island  until  the  stop- 


pages are  paid."  It  could  not  have  passed 
without  his  hearing. 

Robert  Moore,  a  private  in  the  garrison, 
confirmed  the  greater  part  of  the  foregoing 
statement.  He  counted  800  lashes  inflicted. 
There  was  no  appearance  of  mutiny.  But, 
though  close  to  Armstrong  at  the  time,  he 
did  not  hear  the  governor  make  use  of  any 
such  expression  as  *'  cut  his  heart  out ;  cut 
his  liver  out." 

Surgeon  Fcrrick,  garrison  surgeon,  stated 
that  he  attended  to  the  man,  but  made  no 
representation  of  the  punishment  being  too 
severe  for  him  to  undergo  without  danger ; 
he  did  not  appear  to  be  more  affected  than 
men  usually  were.  He  died  fira  days  after,, 
and  from  that  time  the  surgeon  had  always 
supposed  the  punishment  to  be  the  cause  of 
his  death. 

The  prisoner  addressed  the  jury  in  his 
own  defence,  representing  that  the  garrison 
was  in  a  mutinous  condition,  and  that  the 
punishment  was  inflicted  on  Armstrong  by 
sentence  of  a  court-martial  held  on  the 
ground.  The  jury,  however,  found  a  ver- 
dict of  guilty,  and  the  prisoner  being  sen- 
tenced to  death,  was  executed  the  same 
month. 

This  inust  certainly  be  looked  upon  as  an 
extraordinary  case.  The  crime  was  commit- 
ted twenty  years  before  the  prisoner's  trial. 
Wall  was  a  native  of  Dublin,  and  was  allied 
by  marriage  to  many  noble  families,  his  wife 
being  a  sister  of  Lord  Seafortb.  In  his 
youth  he  had  distinguished  himself  by 
br«very  in  the  field.  He  had  for  many  years 
lived  an  irreproachable  life,  and,  says  the 
Annuel  Register,  "  it  is  most  probable  that, 
"  had  he  not  himself  solicited  a  trial  by  his 
"  application  to  the  Secretary  of  State,  he 
"  would  never  have  been  molested  for  a 
transaction  of  so  distant  a  date."  The  pris- 
oner had  been  in  the  custody  of  the  king's 
messengers  in  1784,  but  escaped,  and  a  pro- 
clamation was  subsequently  issued  for  his 
apprehension.  He  then  remained  in  exile 
till  1801,  when  he  wrote  to  the  Secretary  of 
State,  informing  him  that  he  had  returned 
to  England  for  the  purpose  of  meeting  the 
charge  against  him. 
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THE  CAPITAL  PUNISHMENT  COM- 
MISSION. 

The  following  are  the  amendments  sug- 
gested by  the  above  commission  to  the  law 
of  murder: — 

"8.  We  proceed  to  offer  such  recommen- 
dations as  we  think  expedient  for  altering 
the  present  law  of  murder.  It  appears  to  us 
that  there  are  two  modes  in  which  the  change 
may  be  effected. 

9.  The  first  plan  is  to  abrogate  altogether 
the  existing  law  of  murder,  and  to  substitute 
a  new  definition  of  that  crime,  confining  it 
to  felonious  homicides  of  great  enormity, 
and  leaving  all  those  which  are  of  a  less 
heinous  description  in  the  category  of  man- 
slaughter. 

10.  The  other  plan  is  one  which  has  been 
extensively  acted  upon  in  the  United  States 
of  America,  where  the  common  law  of  Eng- 
land is  in  force ;  this  leaves  the  definition 
of  murder,  and  the  distinction  between  that 
crime  and  manslaughter  untouched,  but  di- 
vides the  crime  of  murder  into  two  classes 
or  degrees,  solely  with  the  view  of  confining 
the  punishment  of  death  to  the  first  or  high- 
er degree. 

11.  We  have  given  both  these  plans  our 
serious  consideration,  and  we  are  of  opinion 
that  the  required  change  may  be  best  effect- 
ed by  the  latter,  which  involves  no  disturb- 
ance of  the  present  distinction  between  mur- 
der and  manslaughter,  which  does  not  make 
it  necessary  to  remodel  the  statutes  relating 
to  attempt  to  murder,  and  does  not  inter- 
fere with  the  operation  of  those  treaties  with 
foreign  powers,  which  provide  for  the  ex- 
tradition of  fugitives  accused  of  that  crime. 
The  object  proposed  can  be  attained  by  a 
short  and  simple  enactment,  providing  that 
no  murder  shall  be  punished  with  death  ex- 
cept such  as  are  particularly  therein  men- 
tioned. 

These  should  be  called  murders  of  the 
first  degree;  all  other  murders  should  be 
called  murders  of  the  second  degree,  and 
punished  as  hereinafter  recommended. 

12.  We  recommend  therefore — 

(1)  That  the  punishment  of  death  be  re- 
tained for  all  murders  deliberately  commit- 
ted  with  express  malice  aforethought,  such 
malice  to  be  found  as  a  fact  by  the  jury. 

(2)  That  the  punishment  of  death  be  also 
retained  for  all  murders  committed  in,  or 
with  a  view  to,  the  perpetration,  or  escape 
after  the  perpetration,  or  attempt  at  perpe- 
tration, of  any  of  the  following  felonies  : 
murder,  arson,  [rape,  burglary,  robbery,  or 
piracy. 

(3)  That  in  all  other  cases  of  murder,  the 


punishments  be  penal  servitude  for  life,  or 
tor  ary  period  not  less  than  seven  years,  at 
the  discretion  of  the  Court." 


STAMPS  ON  CROWN  PROCEEDINGa 

The  question  raised  last  September,  whe- 
ther it  was  necessary  that  stamps  should  be 
affixed  to  the  papers  in  proceedings  taken 
by  the  Crown,  was  decided  in  the  negative, 
on  the  first  day  of  the  March  Appeal  Term. 
The  argument  will  be  found  reported  at 
page  81, 1  L.  C.  Law  Journal.  No  remarks 
were  made  by  the  Court  in  rendering  judg- 
ment. 

ADMISSIONS  TO  PRACTICE. 

The  following  are  the  commissions  issued 
for  the  District  of  Montreal  since  the  1st 
January,  1866 :  — 

w._-  Dat«>  of  Date  of 

n,ime»  Examination.    Commission. 

John  P.  Leonard 2  Jan \  5  Jan. 

Jean  Bte.  deLottinville " 31  Jan. 

Jean  Urgel  Richard 5  Feb ....  5  Feb. 

Louis  L.  Mnillet " 8  Feb. 

Charles  Thibeault *'  " 

Joseph  F.Dubreuil "  " 

Severe  Gagnon 5  March .  5  March. 

Alfred  Welch 2  April.  .5  April. 

John  H.  Duggan u " 

Two  other  gentlemen  passed  the  examin- 
ation, but  not  having  paid  their  fees,  their 
commissions  have  been  withheld,  and  their 
names  are  not  inserted  here. 


ADMISSIONS  TO  STUDY. 

The  following  arc  the  names  of  those  ad- 
mitted to  the  study  of  the  Law  since  the  1st 
Jan.,  1866  :— 

Name.  Date  of  Examination. 

Pierre  Durand 2  January. 

Aristide  Coutre 5  February. 

C.  Boucher 5  March. 

Theophile  Michon " 

Joseph  Brousseau " 

Adolphc  Matthieu ik 

Edson  P.  Stephens 2  April 

Joseph  Perry " 

LAW  JOURNAL  REPORTS. 


COURT  OF  REVIEW.— JUDGMENTS. 


Montreal,  November  30, 1865. 
Present  -.—Justices    Badoley,   Berthelot 
and  Monk. 
Lfcours  v.  Corporation  of  Parish  of 
St.  Laurent. 
Held — That  a  Corporation  is  liable  for 
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ggts  for  neglect  of  duty,  though  the  damages 
proved  appear  to  have  been  sustained  by  plaintiff 
w  consequence  of  his  own  negligence. 

Badglet,  J.— This  was  an  action  of  damages 
against  the  Corporation,  for  not  having  carried 
oat  a  certain  proths-terbal,  and  put  up  certain 
fences.  For  the  purpose  of  enforcing  his  claim, 
the  plaintiff  served  several  protests,  the  costs 
of  which  amounted  to  $  14.  Ho,  Mr.  Justice 
Badgley,  had  rendered  the  judgment  now  sent 
up  for  revision,  and  he  had  given  the  plaintiff 
judgment  for  the  $14,  because  the  Corporation 
were  bound  to  put  up  the  fences,  and  tho  pro- 
tests were  necessary  to  put  them  en  demeure  to 
do  so.  But  he  had  not  allowed  damages,  be- 
cause the  plaintiff  had  not  kept  his  own  fences 
in  order,  and  the  cattle  who  had  done  the 
damage  would  appear  to  have  entered  at  these 
ride  fences.  On  reflection,  his  honor  believod 
be  ought  to  have  awarded  the  plaintiff  nominal 
damages  for  the  growing  grain  destroyed,  be- 
cause the  plaintiffs  negligence  in  respect  to  his 
own  fences  did  not  relieve  the  defendants  from 
the  performance  of  their  duty.  The  defendants 
had  not  done  their  duty,  and  the  judgment 
wonld  be  reformed,  and  $20  damages  for  each 
year  for  two  years  awarded  to  plaintiff,  in 
addition  to  the  $14,  with  costs  as  of  lowest 
class  Superior  Court. 

Sicotte  tt  al.  v.  Reeves. 

HELD— Tfta/  a  party  will  not  be  allowed  tofyle 
at  answer  to  an  articulation  of  facts  after  the  case 
has  been  inscribed  for  review  by  the  opposite  party. 

Badglet,  J. — The  judgment  in  this  case 
was  correct  as  to  the  merits,  and  would  be  con- 
firmed. But  a  question  of  procedure  came  up 
which  had  to  be  disposed  of.  The  defendant 
had  regularly  fyled  his  articulation  of  facts,  and 
the  plaintiffs  were  bound  to  answer  it,  or  the 
facts  alleged  would  be  held  proved.  The  plain- 
tiffs did  not  answer  it,  but  inscribed  the  case  for 
tnqtUtc  themselves,  and  judgment  was  rendered. 
The  defendant  now  brought  the  judgment  up 
for  review,  and  it  was  only  now,  when  the  case 
was  being  reviewed  on  the  application  of  the 
opposite  party,  that  the  plaintiffs  came  in  and 
said  they  had  neglected  to  fyle  their  answer, 
and  moved  for  leave  to  do  so.  It  was  alto- 
gether too  late  to  permit  such  an  application. 
But  on  the  merits  the  judgment  would  be  con- 
firmed. 

Peltos  v.  Corporation  op  Compton 
axd  Ascot. 

Held— not  a  sale  of  land  without  notification 
to  tfte  party  who  is  the  real  owner  y  though  the  land 
nanism  the  name  of  other  persons  on  the  assess- 
ment roU,  is  null  and  void. 

Badglet,  J. — This  was  a  case  for  revision 
from  the  Court  at  Sherbrooke.  It  arose  from 
the  sale  for  taxes  of  two  lots  of  land  belonging 
to  the  plaintiff,  but  which  were  not  put  down 
on  the  assessment  roll  as  his,  but  in  the  name 
of  some  other  'persons.  The  plaintiff's  right  to 
the  property  was  clear,  for  he  purchased  one  of 
the  lots  at  Sheriff's  sale,  and  he  held  the 
other  under  title  which  had  not  been  question- 
al These  lota  of  land  were  charged  with  as- 


sessment, not  against  the  plaintiff,  but  against 
two  other  persons.  The  municipality  under- 
took to  sell  "these  two  lots  of  land,  and  they 
were  sold  for  $1.37  ;  and  the  purchaser  obtain- 
ed deeds  of  conveyance,  by  which  he  was  to  be- 
come proprietor  of  the  land.  The  plaintiff 
then  brought  his  action  to  have  the  sale  set 
aside.  He  said :  No  notice  was  ever  given  to 
me  that  my  lots  were  subject  to  assessments. 
You  knew  that  I  was  proprietor  of  the  land. 
Why  did  you  allow  the  name  of  the  men  on 
whom  it  was  sold  to  continue  on  the  assess- 
ment roll  ?  Why  did  you  not  intimate  to  me 
that  there  was  an  assessment  on  this  land  1  In 
selling  it  in  the  name  of  another  party,  you  did 
wrong.    The  Court  was  of  opinion,  that  the 

Sropnetors  of  even  wild  land,  on  which  they 
id  not  reside,  were  entitled  to  be  notified  of 
the  sale.  Mr.  Justice  Short  at  Sherbrooke  had 
adjudged  the  sale  to  be  irregular,  null  and  void, 
and  this  judgment  must  be  confirmed. 

Kathan  v.  Kathan. 

HELD—  That  where  a  party  has  inscribed  a  case 
generally  on  the  merits  y  he  cannot  afterwards  say 
that  he  only  intended  to  inscribe  it  in  part ;  and 
final  judgment  on  the  whole  case  will  not  be  dis- 
turbed. 
Badgley,  J.-This  was  a  case  from  Missisquoi. 
The  facts  of  the  case  were  as  follows :  An  old 
man  in  the  townships  had  several  sons.  He 
had  settled  his  property  in  one  way  or  another, 
and  had  been  living  with  the  defendant.  He 
had  attained  an  age  far  beyond  the  period  allot- 
ted to  man,  was  perfectly  blind,  and  was  in  that 
state  of  imbecility  nearly  bordering  on  fatuity, 
that  he  was  unable  to  know  right  from  wrong. 
Although  this  old  man  had  been  living  with  the 
defendant  for  some  time,  another  brother,  on 
one  occasion,  during  the  defendant's  absence, 
went  to  the  house  and  carried  off  the  old  man 
to  his  own  house.  After  he  had  been  at  the 
plaintiff's  house  a  short  time,  not  knowing 
what  was  passing  around  him,  and  attended  to 
only  by  the  plaintiff,  his  wife  and  their  son,  and 
the  door  kept  continually  closed,  the  son  applied 
to  a  notary  resident  in  the  neighbourhood*  to 
come  to  his  father's  room  and  make  a  transfer 
of  the  estate.  The  notary,  a  respectable  man, 
knowing  tho  old  man's  condition,  refused  to  go 
or  meddle  with  the  old  man.  But  at  last  the 
plaintiff  obtained  a  draft  of  an  agreement  which 
tie  suggested  to  his  father  to  be  executed  by  him. 
They  set  up  the  old  man,  the  son  read  the  paper, 
and  then  guided  the  hand  of  the  old  man  to  sign 
it.  The  old  man  was  quite  unconscious  of  what 
was  passing,  and  as  indicative  of  his  state,  it 
might  be  mentioned,  that  at  the  time  this  affair 
was  going  on,  and  the  paper  was  being  read,  he 
said  :  "  Would  you  like  to  hear  me  whistle ;  I 
can  whistle  very  well  7"  and  he  whistled  two 
tunes  while  the  ceremony  was  going  on.  It  was 
upon  the  paper  executed  in  this  way  that  the 
caso  arose.  The  plea  was,  that  the  old  man 
was  insane,  of  unsound  mind,  and  did  not 
know  what  was  going  on,  and  that  the  whole 
transaction  was  fraudulent.  Judge  McCord 
had  pronounced  a  judgment,  upon  the  plea,  that 
the  old  man  was  not  insane.  This  was  true, 
but  he  was  imbecile.    There  w*0  a  well  under 
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stood  difference  between  insanity  and  imbecility. 
Bnt  a  difficulty  supervened  upon  the  procedure. 
Upon  the  previous  inscription  before  Judge 
McCord,  he  judged  upon  the  pleadings  that  the 
old  man  was  not  insane,  but  he  ordered  proceed- 
ings to  go  on  and  be  had  upon  the  merits. 
Thereupon  the  plaintiff  inscribed  the  case  gen- 
erally on  the  merits,  and  submitted  it  for  final 
judgment  upon  the  issue  between  the  parties, 
and  he,  Mr.  Justice  Badgley,  had  subsequently 
rendered  judgment,  expressing  the  opinion  that 
the  old  man  was  fatuous,  and  that  the  agreement 
so  made  was  suggested  and  fraudulent.  That 
judgment  now  came  up  for  revision,  the  plaintiff 
objecting  that  the  latter  judgment  was  irregular. 
But,  could  a  party  after  inscribing  the  case 
generally  upon  the  merits,  turn  round  and  say 
that  he  only  intended  to  inscribe  it  in  part  1 
Final  judgment  had  been  rendered  upon  the  in- 
scription. His  honor  believed  the  judgment 
must  be  confirmed,  and  his  colleagues  concur- 
red in  the  opinion.    Judgment  confirmed. 

Duvernat  v.  Corporation  of  Parish  of 
St.  Barthelemy. 

Held — That  the  defendant  in  a  case  in  which 
judgment  has  been  rendered  against  him  in  vaca- 
tion, may  consider  the  judgment  as  final,  and  in- 
scribe the  case  for  review  without  having  put  in  an 
opposition,  or  having  watted  till  the  delay  for 
doing  so  has  expired. 

Badgley,  J. — On  the  18th  July  an  ordinary 
writ  issued  at  the  suit  of  the  plaintiffs,  tLe  ac- 
tion being  brought  for  the  recovery  of  $151, 
bill  for  printing  a  factum  in  appeal.  The  writ 
was  returnable  31st  July,  and  was  returned  in 
the  usual  way,  the  declaration  being  signed  by 
M.  as  the  attorney.  Nothing  further  was  done 
till  1st  September,  when  the  defendants  fyled  an 
appearance,  * hich  remained  of  record.  On  the 
6th  September,  a  petition  was  presented  by  P., 
as  attorney  for  plaintiff,  ignoring  M.,  praying 
that  the  appearance  be  set  aside,  because  plain- 
tiff was  anxious  to  obtain  an  early  judgment. 
This  petition  was  presented  in  chambers,  with- 
out notice  to  the  defendants ;  and  the  judge 
adopted  the  conclusions  of  the  petition,  and 
ordered  the  appearance  to  be  rejected  from  the 
record.  This  judgment  was  given,  not  in  Court, 
but  in  chambers,  ministerially,  and  upon  a  pe- 
tition signed  and  presented  by  an  attorney  who 
was  not  in  the  case.  On  the  same  day,  evidence 
was  adduced,  and  judgment  rendered  by  the 
prothonotary  as  in  a  default  case  in  vacation. 
Now  an  application  was  made  on  the  part  of  the 
defendants  to  have  this  judgment  revised.  The 
only  difficulty  was  to  determine  whether  this 
was  a  final  judgment  or  not.  It  was  alleged 
that  it  could  not  be  considered  a  final  judg- 
ment till  the  delays  for  fyling  an  opposition, 
&c,  had  expired.  But  these  delays  were  in 
the  interest  of  the  defendants,  and  if  they  de- 
clared^, they  did:  we  accept  it  at  once  as  a  final 
judgment ;  we  do  not  want  to  wait  for  these  de- 
lays, but  wish  to  take  it  up  for  revision,  how 
can  the  plaintiffs  complain  ?  The  plaintiff's 
motion,  asking  to  have  the  inscription  for  re- 
view discharged,  must  be  rejected. 

Monk,  J.,  said  his  reason  for  rejecting  the 


defendants'  appearance  was  that  no  notice  of 
the  appearance  had  been  given,  and  he  treated 
it  accordingly  as  if  it  had  not  been  put  into  the 
record. 

Kingston  v.  Torrance,  and  Rev.  John 
Torrance  et  al.f  T.  S.,  and  Kingston  con- 
testing. 

Garnishees  condemned  to  pay  over  moneys. 

Badgley,  J. — This  was  a  contestation  of  a 
declaration  of  garnishees.  A  judgment  having 
been  rendered  against  the  defendant,  the  plain- 
tiff attached  the  sum  of  £2,750  in  the  hands  of 
the  executors  of  his  father's  estate,  this  sum 
being  left  to  defendant  by  will,  to  be  paid  to  him 
by  the  executors  after  he  had  attained  the  age 
of  30.  The  attachment  took  effect  before  the 
defendant  had  attained  the  age  of  30.  At  this 
time  the  executors  had  the  £2750  in  their  hands, 
less  the  sum  of  £500  which  they  had  paid  out. 
Since  the  attachment  was  placed  in  their  hands 
they  had  paid  away  the  balance  of  £2,250. 
Now  at  the  time  they  paid  this  money  away, 
they  were  under  the  obligations  of  the  law,  be- 
cause the  Queen's  writ  had  ordered  them  to 
hold  it.  There  could  be  only  one  consequence 
of  their  having  divested  themselves  of  the 
money ;  they  must  be  held  liable  for  it.  Under 
these  circumstances  the  judgment  of  the  Court 
below  must  be  confirmed. 

McDonald  et  al.,  v.  Molleur  etfils. 

HELD — That  where  the  defendant  pleads  trou- 
ble to  an  action  for  instalments  of  purchase  money, 
and  offers  to  pay  on  security  being  given,  the 
plaintiff  should  be  condemned  to  pay  the  costs  of* 
the  contestation. 

Badgley,  J. — The  question  here  was  with 
reference  to  a  trouble.  The  defendant  purchased 
some  land  clear  and  free  of  all  mortgages  Two 
instalments  of  the  purchase  money  wore  trans- 
ferred to  plaintiff,  who  now  applied  for  pay- 
ment.The  plea  was  trouble,  i.e.,  defendant  said : 
remove  the  mortgages  upon  the  land,  or  givo 
me  security  that  I  shall  not  be  troubled,  and  I 
will  pay  you.  The  plaintiff  did  give  security, 
and  the  Court  had  condemned  the  defendant  to 
pay  the  full  costs  of  the  action.  This  would 
have  been  right  if  the  defendant  had  simply 
asked  that  the  action  should  be  dismissed.  But 
under  the  circumstances  of  the  plea  the  Court 
was  of  opinion  that  the  plaintiff  should  pay  the 
costs  of  the  contestation,  the  defendant  to  pay 
the  costs  up  to  the  fyling  of  the  plea.  Judg- 
ment confirmed  with  this  emendation. 


COURT  OF  REVIEW— JUDGMENTS. 


Montreal,  30th  Dec.  1865. 
Present  :  Badgley,  J.,  Berthelot,  J.,  and 
Monk,  A.  J. 

School  Commissioners  of  the  Parish 
op  St.  Bruno  v.  Champeau. 

Action  to  account. 

Badgley,  J.  —  The  Court  is  unanimous 
in  confirming  the  judgment  rendered  in  this 
case.  The  defendant,  who  is  the  Secretary- 
Treasurer  of  St.  Bruno,  being  called  upon  to 
render  an  account,  came  forward  and  volun- 
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tarily  allowed  two  different  persons  to  go  over 
all  his  accounts,  for  the  purpose  of  establishing 
the  amount  due.  •  The  result  was  that  both  of 
these  persons  came  to  pretty  nearly  the  same 
conclusion  as  to  the  amount  due.  More  than 
this,  the  defendant  himself  admitted  that  the 
statements  fylod  by  these  persons  were  right. 
The  case  was  very  plain,  and  the  judgment  of 
the  Court  below  must  be  confirmed. 

Lasell  v.  Brown. 

Defendant  allowed  to  amend  his  plea  after  en- 
quite. 

Badgley,  J. — This  was  a  case  from  the  Su- 
perior Court,  District  of  St.  Francis.  The  ac- 
tion was  brought  on  an  account.  Certain  fig- 
ures were  adopted  as  the  balance  then  due. 
Bat  there  were  various  amounts  to  bo  paid  by 
plaintiff,  which,  if  paid  would  have  very  ma- 
terially reduced  the  amount  due  by  defendant. 
Unfortunately,  being  sued,  he  was  unable  to 
give  his  instructions  personally  to  his  attorney, 
and  the  latter  had  not  included  these  paid  sums 
in  his  plea.  Subsequently,  after  evidonce  had 
been  adduced,  application  was  made  to  the 
Court  to  be  allowed  to  set  those  things  up  in 
abatement  of  the  amount  claimed.  The  Court 
below  refused  to  allow  the  defendant  to  come  in 
and  replead.  We  think  this  was  a  harsh  judg- 
ment, and  are  disposed  to  allow  the  defendant  to 
come  in  and  fyle  his  statement  with  repleader, 
but  of  course  on  payment  of  full  costs.  Judg- 
ment reformed. 

Charbokxeau  v.  Corporation  op  Parish 
of  St.  Martin. 

Action  by  widow,  to  recover  damages  from  Cor- 
poration, dismissed,  because  the  accident  was  the 
result  of  negligence  on  the  part  of  deceased. 

Badgley,  J. — This  was  an  appeal  from  a 
judgment  dismissing  plaintiff's  action.      The 
plaintiff  is  the  widow  of  a  man  who  was  carting 
wood  from  St.  Eustache  to  Montreal,  and  as  he 
was  going  along  the  road  to  town  from  St.  Mar- 
tin, has  load  of  wood  turned  over  against  the 
fence,  and  the  man,  who  was  between  the  fence 
and  the  load  of  wood,  was  killed  almost  imme- 
diately.   The  action  is  brought  by  the  widow 
to  recover  damages,  on  the  ground  that  the 
Parish  did  not  keep  the  road  in  good  order. 
The  plaintiff  should  have  Bhown  that  there  was 
no  negligence  on  the  part  of  the  deceased.    The 
circumstances  showed  that  there  was  no  ground 
of  action.    The  deceased  went  over  the  same 
road  on  the  Saturday  previous,  and  if  it  was  in 
so  dangerous  a  state,  he  must  have  been  aware 
of  it  on  the  Sunday  night  following  when  he  was 
killed.    His  load  of  wood  was  very  heavy,  and 
the  wood  very  long.    The  night  was  dark,  and 
deceased,  while  leading  the  horses,  gradually 
drew  the  sleigh  into  the  ditch,  so  that  it  turned 
over.    Shortly  before  the  accident  he  had  chang- 
ed places  with  his  companion,  saying  that  he 
would  go  to  the  side  of  the  vehicle  and  hold  it 
up  on  the  side  where  it  turned  over.    It  was 
tery  foolish  of  him  to  suppose  that  he  could 
bold  up  a  very  heavy  load  of  wood.    It  was  in 
evidence  that  many  parties  had  passed  over  the 
road  the  same  night  without  suffering  any  in- 


convenience, and  he  would  also  have  escaped 
had  he  not  gradually  diverged  from  the  centre 
of  the  beaten  road,  and  driven  his  horses  at 
last  into  the  ditch  on  the  roadside  near  the 
fence,  when  his  load  upset  upon  him.  Under 
the  circumstances,  the  judgment  dismissing 
plaintiff's  action  must  be  confirmed. 

TURGEON  V.  TURGEON. 

HELD— Jn  an  action  for  separation  de  corps  et 
de  biens,  the  proof  being  only  sufficient  to  establish 
mere  incompatibility  of  temper ,  that  such  incompat- 
ibility cannot  justify  a  judicial  divorce. 

Baimjlev,  J. — This  was  an  action  brought 
by  a  wifo  against  her  husband  for  separation  de 
corps  et  de  biens,  after  they  had  lived  together 
for  nearly  thirty  years,  and  after  their  children 
had  grown  up  to  bo  almost  men  and  women, 
the  oldest  daughter  being  19  or  20.  It  was 
easily  conceivable  that  during  this  long  period 
tho  husband  may  have  been  more  or  less  violent 
at  times.  The  only  question  was  whether  scri- 
ces  had  been  proved.  The  only  proof  of  this 
was  made  by  the  two  eldest  children,  the  one  a 
daughter,  aged  19,  and  the  other  a  son,  aged 
16.  The  principal  thing  proved  was  that  on 
one  occasion,  when  the  husband  came  in  and 
found  his  soup  cold,  he  asked  his  wife  how  that 
happened.  She  gave  him  a  very  impertinent 
answer,  and  thereupon  some  abusive  language 
passed  between  them ;  and  that  some  time  pre- 
viously the  husband  had  given  tho  wifo  a  kick. 
But  all  this  occurred  long  ago,  and  had  been 
condoned  by  subsequent  harmony.  There  was 
no  proof  of  general  ill  treatment;  on  the  con- 
trary, unexceptionablo  witnesses,  relatives, 
strangers  and  servants,  referring  to  many  years 
of  their  intercourse  with  tho  parties,  proved 
nothing  against  him.  The  servants  stated  that 
ho  was  a  rough  man,  but  that  tho  wife  was  also 
rough.  Mr.  Justice  Smith  dismissed  the  action, 
and  we  think  his  judgment  should  be  continued. 
It  is  not  on  account  of  a  mere  incompatibility 
of  temper  between  husband  and  wife  that  the 
law  authorizes  a  separation.  This  Court  has 
not  the  power  to  divorce  parties  from  such  in- 
compatibility of  temper ;  and  as  tho  only  evi- 
dence of  sevices  is  by  these  children,  which  is 
not  sufficient  against  all  the  other  testimony 
adduced  in  the  case,  the  judgment  must  stand. 

Monk,  A.  J.,  had  gTeat  difficulty  in  concur- 
ring in  this  judgment.  It  was  established  that 
the  defendant's  conduct  was  perfectly  outrage- 
ous, and  it  was  proved,  moreover,  that  he  was  a 
drunkard.  The  proof,  however,  had  not 
brought  the  ill  treatment  down  to  so  recent  a 
date  as  to  justify  the  Court  in  granting  a  separ- 
ation. It  was  hoped  that  the  parties  would 
make  a  virtue  of  necessity  and  live  peaceably 
together  in  future. 

Tremblay  v.  Vadeboxcceur  and  Tremk- 
lay,  opposant,  and  Dubois,  opposant,  contest- 
ing. 

Judgment,  homologating  report  of  experts  as  to 
value  of  rente,  confirmed. 

Badgley,  J.— This  case  came  up  on  a  judg- 
ment of  distribution  of  money,  proceeds  of  pro- 
perty sold.  Tho  only  difficulty  in  the  case  was  to 
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ascertain  the  probable  lifetime  of  the  opposant, 
and  two  modes  had  been  suggested  for  the  pur- 
pose ;  one  by  an  expertise  of  medical  men,  and 
the  other  by  taking  the  statistics  of  the  Insur- 
ance Companies.  In  this  case  an  expertise  was 
resorted  to,  and  medical  men  were  appointed 
to  ascertain  the  value  of  this  man's  life.  On 
the  6th  June,  1865,  they  examined  the  physical 
condition  of  the  subject,  made  careful  calcula- 
tions, and  it  was  decided  that  he  would  have 
five  years  and  four  months  to  live,  which  would 
bring  his  age  up  to  seventy.  The  Court  was 
disposed  to  adopt  this  statement.  The  rente  at 
£40  a  year  would  amount  altogether  to  £258 
for  the  estimated  time,  and  this  sum  being  a 
hailleur  de  fonds  claim,  would  absorb  the  whole 
proceeds  to  be  distributed.  Judgment  con- 
firmed. 

Lacombe  et  al,  v.  Lanctot. 

Held — That  a  demand  made  upon  a  trader, 
under  the  Insolvent  Act  of  1864,  requiring  him  to 
make  an  assignment,  will  he  dismissed,  when  it 
appears  from  the  proof  that  such  demand  was 
made  for  the  purpose  of  enforcing  payment  of  a 
particular  debt.    27  8?  28  Fie.,  cap.  17,  sec.  3. 

Badgley,  J. — This  was  a  proceeding  under 
the  Insolvent  Act.  Messrs.  Lacombe  and  Per- 
rault  notified  the  defendant  to  make  an  assign- 
ment. The  latter  fyled  a  petition  under  the 
Act,  setting  up  that  he  was  not  insolvent,  and 
that  La  combe's  claim  was  not  a  commercial 
debt.  The  facts  were  as  follows  :  At  the  time 
of  his  marriage, Lanctot,  son-in-law  of  Lacombe, 
was  living  in  Sherrington,  at  a  considerable  dis- 
tance from  Laprairie  where  Lacombe  was  of 
old  standing  in  business.  Lanctot  came  to 
settle  in  business  at  Laprairie,  and  possibly 
was  a  rival  in  business  of  his  father-in-law. 
They  had  some  transactions  together,  which  re- 
sulted in  a  certain  balance  being  due  by  Lanc- 
tot, for  which  Lacombe  obtained  judgment 
against  him.  Lanctot  had  given  instructions 
to  his  attorney  to  fyle  contra  claims  against 
the  amount  demanded,  but  owing  to  the  ab- 
sence of  the  attorney,  these  claims  were  never 
fyled  in  offset.  After  the  judgment  had  been 
obtained,  Lanctot  entered  into  partnership  with 
Dandurand  at  Laprairie  ;  and  it  was  shown  by 
the  evidence  of  record  that  they  were  substan- 
tial merchants,  paying  their  way,  and  doing  a 
considerable  business.  There  was  no  claim 
against  the  firm,  the  claim  was  against  Lanc- 
tot individually,  made  after  his  entering  in- 
to the  partnership.  Now  a  reference  to  the 
Insolvent  law  shewed  that  the  fact  of  this  debt 
existing  was  not  sufficient  ground  to  justify 
proceedings  in  bankruptcy.  The  other  credi- 
tor, Perrault,  had  never  previously  asked  for 
his  money,  so  that  there  was  no  refusal  to  pay 
his  claim.  The  chief  claim  before  the  Court 
was  this  claim  of  Lacombe,  and  he  swore  posi- 
tively that  he  forced  the  defendant  into  bank- 
ruptcy to  get  himself  paid.  The  Act  specially 
excluded  the  case  of  a  creditor  proceeding  un- 
der the  Act  solely  for  the  purpose  of  enforcing 
his  own  claim.  As  to  the  other  objection  of 
the  non  commercial  nature  of  Lacombe's  debt, 
it  appeared  that  it  was  a  commercial  debt,  but 
on  the  first  ground  the  Court  was  of  opinion 


that  the  judgment  must  be  revised  and  rever- 
sed, but  without  costs. 

Monk,  A.  J.,  who  rendered  the  judgment 
now  reversed,  observed  that  the  point  on  which 
the  Court  based  the  present  decision  had  not 
been  brought  under  his  notice  before. 

COURNOYER  V.  TOURQUIN  dit  LEVEILLE. 

HELD—  That  where  a  motion  to  amend  decla- 
ration has  been  allowed,  the  amendment  must  be 
made  on  the  face  of  the  declaration,  and  an  oppor- 
tunity given  to  defendant  to  replead,  before  judg- 
ment can  be  rendered. 

Badgley,  J. — This  was  an .  action  brought 
by  an  old  man  for  value  of  services  performed 
for  his  nephew  during  a  number  of  years.    Af- 
ter   the  enquSte  was   completed,  the  plaintiff 
found  it  necessary  to  amend  his  declaration, 
and  having  made  a  motion  for  leave  to  amend, 
the  application  was  granted,  and  he  paid  to  the 
counsel    for  the  defendant,  the  costs   of  the 
amendment.     But  unfortunately  the  case  re- 
mained as  it  was,  the  amendment  not  having 
been  made  on  the  face  of  the  declaration.     The 
Judge  in  the  Court  below  passed  over  this  and 
gave  judgment  on  the  merits.    We  think  that 
the  amendment  should  have  been  put  on  the 
record  before  judgment,  because  the  other  party 
might  have  had  something  to  plead.     We  can- 
not permit  the  defendant  to  be  foreclosed   from 
repleading  to  an   amendment  which  changes 
the  face  of  the  declaration.    The  judgment  will 
be  that  plaintiff  amend  his  declaration  and  give 
notice  to  the  defendant  to  plead.     If  the  latter 
does  not  wish  to  plead,  the  case  may  be  sent  up 
again. 

Bouvier  v.  Brush  et  al. 

HELD — That  the  omission,  after  oppositions 
fyled  with  Sheriff,  of  publications  at  the  Church 
door,  of  the  day  of  safe  under  an  execution,  trill 
not  invalidate  the  subsequent  sale  of  the  property 
under  the  tenditioni  exponas. 

Badgley,  J. — A  writ  of  execution  was  taken 
out  at  the  suit  of  the  plaintiff,  and  certain  pro- 
perty was  seized  as  belonging  to  the  defendant. 
The  Sheriff  proceedod  to  advertise  the  sale    in 
the  usual  manner,  but  long  previous    to   the 
date  of  sale,  oppositions    were  fyled  in    his 
hands.    Thereupon  he  did  not  make  publica- 
tion of  the  sale  at  the  Church  door,  but  the  ad- 
vertisement was  continued  in  the  Canada  Gaz 
ette.    When  the  venditioni  exponas  issued,  there- 
was  no  opposition  to  the  sale  on  the  part  of  the 
defendant.     He  knew   the  sale  was  to    take 
place,  but  only  reserved  to  himself  the  right  to 
bring  the  present  action -against  the  Sheriff  and 
the  adjudicature.    He  alleges  collusion,    and 
says  that  neither  could   the  Sheriff  give,    hot 
the  adjudicataire  obtain,  a  good  title,   because 
there  had  been  no  notification  or  publication   at 
the  Church  door  of  the  day  of  sale  under     the 
execution.    Now,  the  Statute  says   that     the 
Sheriff  shall  not  suspend  the  advertisements, 
but  what  would  have  been  the  use  of  making 
the  publication  at  the  Church  door  when    he 
knew  that  he  could  not  proceed  at  all  ?     Upon 
the  writ  of  venditioni  exponas  proper  publica- 
tions and  notices  were  made,  and  the  sale  took: 
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place  in  the  presence  of  the  defendant,  without 
any  legal  objection  on  his  part.  He  has  now 
brought  his  action  to  set  aside  the  decret.  We 
think  he  is  not  entitled  to  succeed  in  this  ac- 
tion, and  that  the  judgment  at  Industry  Vil- 
lage must  he  confirmed. 

Monk,  A,  J. — The  publications  were  regu- 
larly made  in  the  Canada  Gazette,  but  were  en- 
tirely omitted  at  the  Church  door  He  was  of 
opinion  that  in  this  case  the  writ  of  vend.  ex. 
might  go  out,  as  previous  publication  would  be 
an  utterly  useless  waste  of  money. 

Berthelot,  J.,  dissented  from  the  majority 
of  the  Court,  being  of  opinion  that  the  publica- 
tion of  the  sale,  under  the  execution,  should 
have  been  made  at  the  church  door,  and  that 
the  absence  of  this  formality  invalidated  the 
sale  under  the  venditioni  exponas. 

Russt  v.  Lamoureux. 

Action  to  recover  damages.  Judgment  dismis- 
sing the  action  confirmed. 

Badgley,  J. — This  was  a  case  from  the  Dis- 
trict of  Richelieu.  The  action  was  brought  to 
recover  damages  for  injuries  alleged  to  have 
been  sustained  by  the  Stafiower,  in  the  spring 
of  1862,  at  Sorel.  The  vessel  was  lying  on  the 
North  shore  when  the  ice  in  the  Sorel  narbour 
gave  way,  and  carried  down  the  Seaflower  to 
the  middle  of  the  channel.  As  in  this  position 
she  impeded  tho  efforts  which  were  being 
made  to  save  the  vessels,  and  as  she  had  no 
known  proprietor,  the  Harbour  Master,  with 
the  consent  of  Volignv,  agent  of  the  Richelieu 
Company,  brought  her  to  her  former  position, 
and  it  was  supposed  that  she  had  been  secured 
in  a  place  of  safety.  But  some  nights  after, 
when  the  water  rose  from  the  St.  Lawrence  ice 
coming  down,  the  vessel  not  being  fastened  to 
the  shore  was  carried  down  and  landed  on  the 
river's  bank,  half  a  mile  lower  down,  where  she 
lay  during  the  ensuing  summer  and  was  much 
injured.  The  value  put  upon  the  vessel  had 
been  greatly  exaggerated  ;  but,  apart  from  this, 
the  defendant  could  not  be  held  responsible  for 
damages,  the  act  complained  of  being  the  act 
of  the  Harbour  Master  with  the  consent  of  the 
agent  of  the  Richelieu  Company;  and  therefore 
the  judgment  dismissing  the  plaintiffs  action 
would  be  confirmed. 

Commissioner  op  Indian  Lands  v.  Jan- 
xel. 

Held — That  the  sale  of  Indian  Lands  without 
ewtkoritgfrom  the  Commissioner  is  illegal. 

Badgley,  J. — The  defendant  having  bought 
a  piece  of  land  from  tbe-Abenaqui  Indians  with- 
out any  authority  from  the  Commissioner,  the 
latter  brought  the  present  action  to  revendicate 
this  land,  as  sold  without  any  authority  from 
aim.  The  plea  was  that  the  land  was  out  of 
the  precincts  of  the  Indian  Village.  The  stat- 
ute did  not  draw  any  distinction  of  this  kind. 
It  extended  to  all  the  lands  of  the  tribe.  The 
defendant  never  got  any  authority,  though 
others  did.  There  was  no  doubt  about  the  land 
in  question  belonging  to  the  Indian  tribe.  The 
•tatnte  was  precise ;  and  therefore  the  judgment 
«f  the  court  below  in  favor  of  the  plaintiffs 
must  he  confirmed. 


SUPERIOR  COURT. 

Montreal,  30th  December,  1865. 
BERTHELOT,  J. 

Irish  v.  Brown. 

Motion  to  reject  exception  d  la  forme  attacking 
t/ie  truth  of  bailiffs  return,  dismissed. 

In  this  case  a  writ  of  saisie-arret  before  judg- 
ment had  issued,  and  a  motion  was  made  to 
reject  the  exception  d  la  forme,  because  it  at- 
tacked the  bailiff's  return,  and  it  was  contend- 
ed that  the  bailiffs  or  sheriffs  return  could  on- 
ly be  attacked  by  an  inscription  de  faux.  The 
defendant  replied  to  this  that  it  was  necessary 
in  the  first  place  to  fyle  an  exception  d  la  forme 
in  order  that  there  might  be  some  proceeding  on 
which  to  base  an  inscription defaux,  if  he  chose 
to  take  that  proceeding  subsequently.  Motion 
for  rejection  of  exception  dismissed. 

CIRCUIT  COURT. 

Ferguson  v.  Joseph. 

Prescription  of  thirty  years  for  ooerhanging 
trees. 

This  was  an  action  to  recover  $100  damages, 
said  to  have  been  caused  to  the  garden  and 
fruit  trees  of  the  plaintiff,  by  the  growth  of 
seven  poplar  and  willow  trees  close  to  the  fence 
dividing  the  plaintiff's  property  from  that  of 
the  defendant.  The  plaintiff  alleged  that  these 
trees  had  extended  their  roots  and  branches  so 
that  tho  latter  overhung  his  property,  and  that 
caterpillars,  insects  and  worms  had  migrated 
from  the  defendant's  poplar  and  willow  trees  to 
the  plum  and  other  fruit  trees  of  the  plaintiff, 
aud  had  dono  considerable  injury.  The  plea 
of  the  defendant  was  that  the  poplar  and  wil- 
low trees  had  stood  there  for  more  than  thirty 
years,  in  fact  for  fifty  or  sixtv  years,  without 
any  objection  being  raisod  by  plaintiff  or  his 
predecessors,  and  that  prescription  had  been 
acquired.  The  Court  was  of  opinion  that  pres- 
cription had  been  proved,  and  that  it  was  not 
through  the  fault  or  negligence  of  the  defend- 
ant that  the  damage  complained  of  had  been 
suffered.  The  plaintiff's  action  would  there- 
fore be  dismissed  with  costs 

MONK,  J. 

Lerocjx  v.  Brunel. 

Action  to  recover  damages  for  slander ;  $.">0 
awarded. 

This  was  an  action  of  damages  for  slander. 
The  defendant  was  about  to  purchase  some 
property  from  Lachapelle,  a  brother-in-law  of 
the  plaintiff,  bat  he  had  refused  to  execute  tho 
deed,  at  the  instigation  of  the  plaintiff,  aud  an 
action  had  been  brought  against  him  which 
was  now  pending.  On  the  5th  of  April,  18(54, 
Lachapelle  received  a  most  extraordinary  let- 
ter, in  which  the  defendant,  (who  seemed  to 
be  a  man  of  education,  and  who  was  proba- 
bly annoyed  that  Leroux  should  have  interfer- 
ed with  the  sale)  proceeded  to  put  Lachapelle 
on  his  guard  against  his  brother-in-law,  the 
present  plaintiff,  and  depicted  him  as  a  scound 
rel  in  almost  every  form  that  could  be  imagined 
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It  was  said  that  the  letter  was  only  intended  to 
put  things  right.  If  the  allegations  of  the  let- 
ter had  been  true,  there  might  be  some  mitiga- 
tion of  damages,  but  there  did  not  appear  to  be 
any  evidence  of  the  charges.  Moreover,  this 
letter  was  written  to  an  intimate  friend  of  the 
plaintiff,  and  to  a  man  who  could  not  read 
writing,  and  was  obliged  to  get  a  friend  to  read 
it  to  him.  This  friend  read  it,  and  then  it  was 
given  to  Leroux  to  read.  Leroux  seeing  the 
extraordinary  nature  of  the  letter,  went  to  a 
notary  and  had  it  read  again.  The  notoriety 
thus  given  to  the  contents  was  almost  inevit- 
able from  the  circumstance  of  Lacliapelle  being 
unable  to  read.  Damages  would  be  awarded, 
but  the  Court  was  of  opinion  that  fifty  dollars 
would  be  sufficient. 

Martin  v.  Brunel. 

Action  by  bed  can,  for  annual  quart  de  blc,  dis- 
missed. 

This  was  an  action  brought  by  the  bedeau, 
or  beadle,  of  the  Parish  of  St.  Anno  of  Varennes, 
against  a  farmer  of  the  same  place,  to  recover 
three  quarter  bushels  of  wheat,  or  75  cents,  the 
equivalent  thereof.  The  plaintiff  set  up  that 
on  the  12ih  April,  1784,  the  parishioners  of  Va- 
rennes held  a  meeting  at  the  Prcsbytcre,  and 
mado  a  regulation  by  which  it  was  decreed  that 
each  parishioner  should  contribute  annually  to 
the  bedeau  a  quart  de  bli,  as  a  remuneration  for 
his  services.  The  original  minute  had  been 
deposited  with  Archambault,  Notary,  on  the 
24th  March  1845.  Subsequently,  the  bedeau  ag- 
reed to  accept  25  cents  in  money  instead  of  the 
wheat.  It  was  further  alleged  that  defendant, 
though  liable  for  this  contribution,  had  refused 
to  pav  the  same  for  thrco  years.  The  plea  de- 
nied the  validity  of  the  impost,  and  also  set  up 
that  plaintiff  was  not  the  bedeau  of  the  Parish, 
but  was  only  employed  by  the  curC,  another  of- 
ficer having  been  engaged  by  the  Parish.  The 
Court  considering  the  plaintiffs  action  unfoun- 
ded, dismissed  the  caso. 


SUPERIOR  COURT.— DISTRICT  OF 
BEDFORD. 

1865. 
JOHNSON,  J. 

Aitchison  ».  Morrison. 

Held — That  a  report  of  provincial  land  sur- 
veyors, acting  as  experts,  wUl  be  set  aside  on 
motion,  if  the  surveyors  have  not  been  sworn, 
though  the  rule  appointing  said  erperts  docs  not 
order  that  they  shall  be  sworn. 

In  this  case  the  plaintiff  by  his  counsel  moved 
to  revise  the  interlocutory  judgment  rendered 
by  Mr.  Justice  McCord,  homologating  the  re- 
port made  by  three  provincial  laud  surveyors 
who  had  been  appointed  to  make  a  survey. 
This  report  had  been  concurred  in  by  all  three 
surveyors,  and  duly  homologated,  on  motion  of 
defendant,  on  the  17th  May,  1864.  Tho  plain- 
tiff moved  that  this  judgment  bo  revised  and 
the  report  set  aside,  because  tho  experts  had 
not  been  sworn.  The  rule  did  not  or  J  or  that 
they  should  be  sworn,  and  they  were  described 


in  the  rule,  &c,  as  "sworn  Provincial  Land 
Surveyors,"  (being  public  officers  acting  under 
their  oath  of  office.)  Mr.  Justice  Johnson  render- 
ed judgment,  setting  aside  the  interlocutory 
judgment,  and  rejecting  the  report  on  the  ground 
that  it  was  illegal  in  consequence  of  the  experts 
not  having  been  sworn. 


CIRCUIT  COURT. 


Montreal,  13th  Dec,  1865. 
MONK,  A.  J. 

Brady  v.  Aitchison. 

Held — 1.  That  a  surveyor  is  entitled  to  his 
fees  and  disbursements  from  the  party  who  named 
him  expert,  though  the  report  has  been  set  aside 
by  the  Court  on  the  ground  that  the  experts  were 
not  sworn. 

2.  That  the  tariff  established  by  ConsoL  Stat. 
Can.,  cap.  77,  sec.  108,  subsec.  5,  by  which  the 
time  of  a  provincial  land  surveyor  attending  a 
Court  in  his  professional  capacity  is  valued  and 
taxed  at  $4  per  day,  may  be  disregarded  by  the 
Court,  and  the  sum  reduced  at  the  discretion  of 
t fie  judge. 

3.  That  though  a  written  promise  to  pay  t/te  ac- 
count sued  on,  acknowledged  by  Hie  defendant  on 
oath,  is  the  only  evidence  adduced,  such  written 
promise  may  be  taken  as  proof  of  part  of  the 
account,  and  not  of  the  whole. 

This  was  an  action  brought  by  J.  Brady,  the 
surveyor  named  by  Aitchison  in  tho  case  re- 
ported above,  under  the  rule  of  Court,  for  the 
purpose  of  surveying  the  property.  The  sum 
claimed  as  due  was  $67,  viz.,  $56  for  14  days 
actual  work,  and  $11  travelling  expenses. 
The  plaintiffs  proof  consisted  of  a  promise  by 
defendant  in  writing  to  pay  Mr.  Brady's  ac- 
count for  the  survey  without  further  trouble, 
this  promise  being  in  answer  to  a  letter  by 
plaintiff's  attorney,  requesting  payment  of  $67 
amount  of  plaintiff's  account  for  survey.  The 
plea  was  that  the  work  was  not  completed  pro- 
perly ;  and  further  that  the  report  had  recently 
been  set  aside  by  the  Court,  becauso  the  survey- 
ors had  not  been  sworn.  Hence  the  work  had 
proved  to  be  useless  to  defendant,  and  the  sur- 
veyors were  not  entitled  to  any  remuneration. 
On  the  part  of  the  plaintiff  it  was  urged  that 
all  three  surveyors  had  concurred  in  the  report, 
and  it  had  been  duly  homologated  by  Mr.  Jus- 
tico  McCord  on  the  17th  May,  1864.  Had  the 
defendant,  Aitchison,  acquiesced  in  this  judg- 
ment, there .  would  have  been  no  necessity  for 
another  survey ;  but,  on  the  contrary,  his  counsel 
had  succeeded  in  getting  the  judgment  homolo- 
gating it  set  aside  on  the  purely  technical 
ground  that  tho  surveyors,  who  were  sworn 
public  officers,  had  not  been  sworn  afresh  when 
appointed  to  do  this  work.  With  respect  to 
the  amount  of  remuneration  claimed,  the  plain- 
tiff urged  that  the  promise  to  pay  the  account 
for  tho  survey  covered  the  amount  claimed, 
which  was  at  the  rate  of  $4  per  day,  being  the 
tariff  rate  established  by  chap.  77,  C.  S.  C.,  sec. 
108,  for  surveyors  attending  a  Court  in  their 
professional  capacity.  Mr.  Justice  Monk  said 
the  report  having  been  homologated,  the  pre- 
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sumption  was  that  the  work  had  been  property 
done.  Nevertheless  it  had  proved  to  be  utterly 
useless  to  defendant.  However,  as  the  rule 
appointing  the  experts  did  not  direct  that  they 
should  be  sworn,  this  could  not  debar  the  sur- 
veyors from  claiming  remuneration,  especially 
as  it  was  through  defendant's  persistent  endea- 
vors that  the  report  had  been  set  aside.  It 
might  be  doubted  whether  the  judgment  ren- 
dered by  Mr.  Justice  Johnson  was  correct, 
surveyors  bein«^ public  officers  acting  uuder  an 
oath  of  office.  The  plaintiff  must  have  judg- 
ment ;  but  as  to  tho  amount  of  remuneration, 
be  would  not  pay  any  regard  to  the  statute 
cited,  and  would  fix  the  rate  at  7s.  Gd.  per  day. 
(No  suggestion  had  been  made  by  defendant 
at  the  trial  that  the  rate  charged  was  too  high.) 
Judgment  for  $1.50  per  day,  and  travelling  ex- 
penses. 


SHEFFORD  CIRCUIT  COITRT.-DISTKICT 
OF  BEDFORD. 

Before  Mr.  Justice  JOHNSON. 

23rd  January,  186G. 

WOODABD  V.  AUR1NGER. 

Action  to  rcvendicate  certain  oxen,  which  defen- 
dant claimed  to  have  been  purchased  by  him  with 
a  term  of  payment  not  yet  expired. 

Onthe  J 4th  Sept.,  11865,  plaintiff  instituted 
the  action  in  this  cause,  ana  alleged  in  effect 
that  on  the  22d  Sept.,  1862,  defendant  leased 
from  him  a  pair  or  three  years  old  steers  for 
two  years;  that  in  acknowledgment  of  this 
agreement,  defendant  then  and  there  signed 
and  delivered  to  him  a  paper  writing  in  the 
following  words ;  "This  is  to  certify  that  I 
"have  this  day  taken  one  yoke  of  three  years 
"  old  steers  to  be  returned  two  years  from  this 
11  date,  in  good  working  order,  to  Mr.  Silas  II. 
"Woodard;"  That  on  the  22d  Sept,  18G4, 
when  the  defendant  should  have  returned  the 
oxen  to  him,  they  were  worth  $91 ;  That  tho 
defendant  never  returned  tho  oxen,  although 
requested  so  to  do.  Conclusion  for  $ 91  and 
interest,  unless  defendant  chose  within  eight 
days  to  give  up  the  oxen  to  him.  The  defen- 
dant met  this  action  by  a  defense  en  faitt  and 
also  by  a  second  pleading  alleging  that  at  the 
expiration  of  the  two  years  referred  to  in  tho 
declaration,  he  returned  tho  oxen  to  plaintiff, 
and  the  latter  then  and  there,  viz.,  on  tho  22d 
S*pt.,  1864,  allowed  him  to  keep  tho  oxen  till 
the  following  spring,  and  that  therefore  the 
agreement  ot  September  1862  sued  upon  was  at 
an  end  and  became  extinct; — That  on  or  about 
the  15th  June,  1865,  while  tho  oxen  were  in  his 
(defendant's)  possession,  plaintiff  sold  them  to 
bim  for  the  sum  of  $55  which  defendant  agreed 
to  pay  1st  January,  1866,  and  interest;  That 
thereby  defendant  became  the  owner  of  tho 
oxen ;  That  at  tho  time  of  the  action  this  sum 
was  not  yet  due. 

At  Enquete,  plaintiff  proved  that  the  defen- 
dant had  the  oxen,  and  that  their  value  in  Sep- 
tember 1865  was  $ 91,  and  the  defendant  sold 
them  for  that  price  a  short  time  before  the  date  [ 
of  the  action.     One  of  his  witnesses   proved 


that  on  the  15th  June,  1865,  the  plaintiff  sold 
the  oxen  to  defendant  for  $55  to  oe  paid  with 
interest  on  the  1st  Jan.,  1866;  and  that  a  cow 
was  turned  out  bv  defendant,  and  it  was  agreed 
that  if  the  defendant  did  not  on  the  1st  Jan., 
1866,  pay  plaintiff  the  said  sum,  the  cow  would 
be  forfeited.  Interrogatories  sur  fails  et  articles 
were  submitted  to  the  plaintiff,  and  amongst 
others]thc  following :— **  2.  Is  it  not  true  that  on 
or  about  the  22d  Sept.,  1864,  you  allowed  the 
defendant  to  keep  the  pair  of  oxen  in  question 
till  the  month  pf  June  in  the  spring  following  ?" 
Ans. :  "1  allowed  him  to  keep  them.1'  3.  Is  it 
not  true  that  on  or  about  the  15th  June  last, 
while  tho  said  pair  of  oxen  was  still  in  defen- 
dant's possession,  you  sold  the  said  two  oxen 
to  the  defendant  in  the  presence  of  Peter  Papin 
and  one  Jeannreil?"  Ans. :  "I  agreed  to  sell 
them  if  he  paid  me,  and  the  oxen  were  to  be  se- 
curity for  themselves."  4.  Is  it  not  true  that 
the  price  for  which  you  sold  the  said  oxen  to 
defendant  was  $55,  which  the  defendant  agreed 
to  pay  to  you  with  interest  on  the  1st  Jan, 
1806  ?  Ans. :  He  agreed  in  the  fall  before  to 
take  them  on  those  terms,  if  ho  paid  for  them, 
the  cattle  to  be  security  for  themselves.  In  his 
answers  to  subsequent  interrogatories  plaintiff 
says  that  he  told  William  Thompson,  Andrew 
Auringer  and  ono  Bourgard,  that  he  had  sold 
the  oxen  to  defendant  if  he  paid  for  them.  The 
defendant  attempted  to  prove  by  witnesses  the 
precise  terms  of  the  sale  of  the  oxen  on  the 
15th  June,  1865,  and  the  term  of  payment  up 
to  1st  Jan.,  1866,  contending  that  the  plaintiff's 
answers  to  interrogatories  were  a  sufficient  com- 
mencement de  preuvc  to  allow  parol  evidence, 
but  the  Court  declared  parol  evidence  inad mis- 
sable,  unless  it  went  only  to  explain  the  bar- 
gain made  in  tho  fall  of  1864,  alluded  to  by  the 
plaintiff  in  his  answer  to  tho  fourth  interroga- 
tory, and  no  other  bargain.  At  tho  argument  it 
was  contended  on  behalf  of  the  defendant  that 
the  plaintiffs  action  could  not  be  maintained  ; 
That  tho  lease  of  Sept.  1862,  which  formed  the 
basis  of  the  action,  had  long  ago  become  ex- 
tinct, and  now  agreements  had  taken  its  place. 
That  it  was  evident  either  that  a  new  lease,  a 
sale,  or  a  promise  of  sale  of  the  oxen  by  plain- 
tiff to  defendant  had  taken  place,  and  that  the 
old  lease  had  expired,  and  that  it  mattered  not 
whether  this  new  agreement  had  taken  place 
in  the  fall  of  1861  or  in  the  summer  of  1865. 
The  action  upon  this  old  lease  could  no  more  be 
maintained  than  an  action  upon  an  old  account 
settled  by  note  or  otherwise ;  That,  moreover, 
taking  the  plaintiff's  own  construction  that  he 
had  agreed  to  sell  the  oxen  to  defendant  if  he  paid 
for  them  on  1st  Jan.,  it  was  evident  that  the  ac- 
tion was  premature,  and  that  deiendant  owed 
nothing  to  plaintiff  in  September,  1865. 

The  Court  held  that  such  agreements  must  be 
equitably  interpreted;  That  the  plaintiff  had 
never  relinquished  his  claim  under  the  lease 
sued  upon ;  That,  after  getting  tho  plaintiff's 
oxen  and  disposing  of  them,  the  defendant 
pocketed  the  proceeds  and  now  wished  to  go 
scot  free ;  That  the  Court  would  not  support 
such  pleadings,  and  judgment  would  go  for 
plaintiff,  not  for  the  $55  and  interest  at  12  per 
cent,  because  plaintiff  had  prayed  for  simple  in- 


Digitized  by 


Google 


114 


LOWER  CANADA 


[April,  1866. 


terest,  but  for  the  full  amount  demanded  $91, 
interest  and  costs. 

Huntington  and  Leblanc,  for  plaintiff;  Cor- 
nell and  Raeicot,  for  defendant. 

(E.R.) 

|  The  questions  submitted  were  simple  ques- 
tions of  law  •.  Could  Woodard,  after  allowing 
defendant  to  keep  the  oxen,  and  agreeing  to 
sell  them  to  him,  sue  on  the  old  lease  ?  And, 
moreover,  plaintiff  having  admitted  under  oath 
a  sale  of  any  kind,  the  defendant  should  have 
been  allowed  to  adduce  verbal  evidence  of  the 
bargain.  Auringer  bought  the  oxen  and  was 
to  pay  for  them  on  1st  of  January  1866,  how 
could  he  be  sued  on  that  old  loase  which  had 
long  ceased  to  exist  ?    E.  K.] 

COURT  OF  REVIEW— JUDGMENTS. 


Montreal,  Feb.  28th,  I8G6. 
Present  :  Smith,  Badgley,  and  Monk,  J  J. 

RVLAND  V.  ROUTII,   AND  OTHER  PARTIES. 

INSOLVENT    RAILWAY    CO. — LIABILITY  OF 
SHAREHOLDERS. 

HELD. —  That  a  shareholder  of  an  insolvent 
Corporation  cannot  offer  a  debt  due  to  him  by  the 
Corporation,  whatever  may  be  the  character  ojsucJi 
debt,  in  compensation  to  a  claim  against  him  by 
a  creditor  of 'the  Company,  under  C.  S.  C,  c.  66, 
5.  80. 

Badgley,  J. — The  difficulty  in  this  case  is 
not  between  the  intervening  parties  and  the 
other  parties  to  the  record,  but  "simply  botweon 
the  plaintiff  and  the  defendant.  By  the  statute 
respecting  Railways,  cap.  66,  Consol.  Stat. 
Can.,  section  80,  it  is  provided  that  "each  share- 
holder shall  be  individually  liable  to  tho  credi- 
tors of  the  Company  to  an  amount  equal  to  the 
amount  unpaid  on  the  stock  held  by  him,  for 
the  debts  and  liabilities  thereof,  and  until  the 
whole  amount  of  his  stock  has  boen  paid  up  ; 
but  shall  not  be  liable  to  tin  action  therefor  be- 
fore an  execution  against  the  Company  has 
been  returned  unsatisfied  in  whole  or  in  part, 
and  the  amount  due  on  such  execution  shall  be 
the  amount  recoverable  with  costs  against  such 
shareholder."  Mr.  Doutre,  Deputy  Registrar, 
held  a  claim  duo  to  him  as  such  Deputy  Regis- 
trar against  the  Montreal  and  By  town  Railway, 
a  company  incorporated  by  charter,  and  under 
the  provisions  of  the  general  clauses  Railway 
Act.  He  transferred  the  debt  to  the  plaintiff, 
and  judgment  was  obtained  for  tho  amount  of 
it ;  execution  issued,  and  the  return  to  the  exe- 
cution showed  that  there  was  nothing  in  the 
hands  of  the  Company ;  that  it  was  insolvent, 
in  fact.  The  plaintiff  now  claims  from  defend- 
ant, a  stockholder,  an  amount  equal  to  his  un- 
paid stock.  The  defendant  is  a  shareholder  to 
the  amount  of  £500,  of  which  fifty  pounds  have 
been  paid,  so  that  there  are  £450  still  due.  The 
case  therefore  comes  under  the  clause  of  the 
statute  cited  above,  by  which  shareholders  are 
individually  liable  to  the  amount  of  their  un- 
paid stock,  provided  the  creditor  has  done  what 
the  law  requires  of  him,  viz.,  levied  execution, 
&c.  In  this  instance  the  execution  against  the 
Company  has  been  returned  unsatisfied,  so  that 


the  right  of  action  is  undoubted.    The  plea 
sets  up  a  matter  of  compensation,  alleging  that       | 
Mr.  Bellingham,  who  was  a  clerk  in  the  employ 
of  tho  Company,  and  a  privileged  creditor  for 
certain  arrears  of  salary,  has  transferred  to  de- 
fendant the  amount  of  this  debt,  and,  therefore, 
defendant  is  entitled  to  set  off  this  claim.    We 
are  of  opinion  that  this  exception  cannot  be 
maintained,  and  for  this  reason : — The  defend- 
ant is  a  debtor  to  the  Corporation  for  the  amount 
of  his  unpaid  stock.    This  is  the  capital  which 
the  Company  use  for  paying  their  debts.    No 
debt  due  by  the   Company  can  be  offered  in 
compensation  by  a  partner  to  an  action  by  a 
creditor  of  his  Company.    The  defendant  has 
taken  up  a  chirographary  debt  and  endeavours 
to  set  it  off  against  a  creditor.      The  statute 
is    clear    enough:    it  says    that   each  share- 
holder shall    be   liable    individually    for   the 
amount  of   his  unpaid  stock.      The   law  has 
resolved    the    Corporation  into   its    elements, 
and   considers   the   shareholders    individually 
as  divested  of  any    corporate    character,   in 
fact,  as  partners,  with  the  privilege  of  limited 
liability  to  the  amount  of  unpaid  stock.     Red- 
field  on  Railways,  p.  608,  shows  that  corpora- 
tors are  held  liable  as  general  partners,  after  the 
Corporation  has  become  insolvent,  for  their  un- 
paid stock.    Under  these  circumstances  we  do 
not  think  it  right  to  admit  the  plea  of  compen- 
sation.   We  take  no  notice  of  Mr.  Bellingham. 
Judgment  will,  therefore,  go  for  j£450,  amount 
of  the  unpaid  stock. 

Monk,  J. — The  Court  goes  to  this  extent, 
that  whatever  may  be  the  character  of  this 
claim,  it  cannot  be  put  in  compensation. 

Judgment  of  the  Superior  Court  confirmed. 

Cushing  v.  Hunter,  and  Eastern  Town- 
ships Bank,  Tiers  satsi ;  HUNTER,  opposant, 
and  Cu suing  contesting. 

OPPOSITION  TO  JUDGMENT. 

Judgment  was  rendered  against  the  defendant  by 
default,  for  a  larger  mm  than  was  actually  due,  and 
the  proper  delay  between  service  of  summons  and  re- 
turn was  not  allowed. 

HELD—  That  t fie  rule  as  to  opposing  judgments 
within  eight  days  after  service  is  not  law  in  Lower 
Canada,  and  that  the  defendant  had  the  right  (es- 
pecially under  the  peculiar  circumstances  of  the 
case)  to  file  his  opposition  any  time  within  thirty 
years  after  judgment. 

Badgley.  J. — This  is  an  action  brought  for 
$1138,  on  a  bill  of  parcels.  But  upon  the  face 
of  the  bill  of  parcels,  it  appears  that  a  deduc- 
tion was  made  of  over  $300,  leaving  a  balance 
of  $759  due.  Now  plaintiff  sued  for  the  full 
amount  of  $1138,  without  giving  him  credit 
for  the  sum  which  he  had  agreed  to  deduct. 
Default  was  entered  against  defendant,  and  judg- 
ment was  obtained  by  default  for  the  full  amount . 
$]J38,  on  plaintiff's  affidavit  that  this  sum  was 
due.  A  saisie-arrit  was  taken  out,  but  nothing 
was  done  under  it.  Then  execution  de  bonis 
and  de  terris  issued,  but  the  defendant  had  uo 
goods  and  chattels,  and  the  only  land  he  had  was 
under  seizure  at  the  suit  of  another  creditor,  and 
it  yielded  nothing,  the  proceeds  being  absorbed 
by  mortgages.      After  all  these  proceedings. 
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the  plaintiff  seized  a  sum  of  money  belonging 
to  defendant  in  the  hands  of  the  Eastern  Town- 
ships Bank.  Now  the  defendant  comes  in  and 
files  an  opposition  to  the  judgment,  upon  the 
ground  of  short  service  of  the  writ  on  which 
the  original  judgment  was  rendered.  He  was 
entitled  to  certain  delays,  and  it  is  evident  upon 
the  record  that  the  proper  delay  was  not  allow- 
ed. He  pleads  this,  and  is  met  on  the  other  side 
by  the  allegation  that  the  defendant  was  aware 
of  this  judgment  against  him,  that  he  took  no 
steps  to  have  it  set  aside,  and  thereby  acqui- 
esced in  the  judgment,  though  it  was  rendered 
upon  an  informal  service.  The  defendant  an- 
swers that  ho  had  thirty  years  within  which  to 
come  and  make  his  opposition  to  the  judgment, 
and  that  he  was  not  precluded  from  this  by  the 
statute  respecting  judgments  by  default.  A 
number  of  authorities  have  been  adduced  on 
both  sides.  The  rule  is  laid  down  in  Figeau,who 
says  that  by  the  Ordinance  the  judgment  is  to 
be  opposed  within  eight  days  after  service  of 
the  judgment ;  but  he  adds  that  the  require- 
ments of  the  Ord.  have  been  set  aside  by  the 
jurisprudence,  and  are  no  longer  law,  and  that 
the  full  thirty  years  time  is  allowed.  But  if 
the  eight  day  rule  was  law  in  Franco  for  de- 
fault judgments,  it  is  not  so  here  according  to 
our  jurisprudence  and  practice,  because  such 
judgments  are  not  served,  and  here  there  was 
no  signification  of  judgment,  and,  in  fact,  this 
rale  only  applies  to  judgments  in  tho  last  re- 
sort. The  defendant  having  the  privilege  of 
fyling  an  opposition  within  thirty  years,  is  not 
to  be  held  bound  by  his  knowledge  of  the  judg- 
ment Such  knowledge  did  not  constitute  an 
acquiescence,  which  the  authors  fix  by  some 
express  or  implied  affirmative  act  of  the  defen- 
dant. Taking  into  account  then  the  extraordi- 
nary nature  of  the  judgment,  rendered  for  a 
much  larger  sum  than  was  due,  on  the  one  hand, 
md  the  want  of  acquiescence  on  the  other,  we 
think  the  judgment  cannot  stand,  and  must  be 
reversed. 
Judgment  reversed. 

Present :  Badgley,  Berthelot,  and  Monk, 
J  J. 

GCEVREMONT  V.  PLANTE.- 

COCRT  OP  REVISION,  POWERS  OF. 

Held. —  That  a  decision  of  a  magistrate  under 
the  Agricultural  Act  is  not  susceptible  of  revision 
&f  the  Superior  Court  sitting  in  Review. 

Badgley,  J. — This  is  a  case  from  tu.e  Dis- 
trict of  Richelieu.  The  action  was  brought 
under  the  Agricultural  Act  for  allowing  a  pig 
to  go  atjlarge  against  the  requirements  of  the 
law.  The  case  was  brought  before  a  magis- 
trate, and  the  defendant  was  condemned  to  pay 
the  fine  provided  by  statute.  Very  strangely, 
by  the  judgment,  the  penalty  was  to  be  enforc- 
ed within  eight  days.  But  the  plaintiff  at  once 
fried  a  paper,  saying  that  he  would  not  enforce 
judgment  till  the  full  delay  of  fifteen  days. 
This,  however,  is  not  the  difficulty  here.  The 
judgment  was  then  taken  by  appeal  to  the  Cir- 
cuit Court,  District  of  Richelieu,  and  the  Cir- 
cuit Court  confirmed  the  judgment  of  the  mag- 
istrate.   Application  is  now  made  to  this  Court 


to  revise  that  judgment,  and  a  motion  is  put  in, 
as  preliminary  to  any  proceeding,  by  which 
the  inscription  for  revision  is  moved  to  be  re- 
jected, because  there  is  no  power  in  this  Court 
to  revise  tho  judgment  of  the  Circuit  Court. 
The  Agricultural  Act  provides  for  an  appeal  to 
the  Circuit  Court,  but  it  provides  for  nothing 
farther.  The  Superior  Court  sitting  in  Review 
can  only  take  up  judgments  in  cases  that  are 
appealable  to  the  Court  of  Appeals.  ,  The  mo- 
tion to  reject  the  inscription  must  be  granted, 
and  the  record  ordered  to  be  remitted. 

Inscription  rejected. 

Ex  parte  Spelman  and  Davis,  informant. 

COURT  OP  REVISION,  POWERS  OF. 

HELD — That  the  test  of  a  case  being  subject  to 
revision  by  the  Superior  Court  sitting  in  Review  is 
whether  it  is  appealable  or  not ;  and  the  right  of 
appeal  to  tlte  Queen's  Bench  on  Certiorari  being 
taken  away  by  Statute,  there  is  no  right  of  revision 
in  such  cases. 

Badgley,  J. — There  are  four  cases  under 
this  title.  A  point  comes  up  somewhat  similar 
to  that  which  arose  in  the  preceding  case.  Davis 
the  prosecutor,  had  sued  a  man  under  one  of  the 
clauses  of  the  Revenue  Act  for  a  breach  of  the 
conditions  of  the  Act,  in  failing  to  enter  in  his 
Book  a  larger  quantity  of  malt  or  grain  than 
was  stated,  and  by  that  means  he  had  contra- 
vened the  statute  and  subjected  himself  to  a 
penalty.  Much  pains  has  been  taken  to  show 
that  the  conviction  was  bad.  Wo  shall  not 
proceed  to  enter  into  those  details  at  present, 
because  we  are  met  in  limine  by  an  objection 
which  covers  the  whole  case.  Tho  right  of  ap- 
peal to  the  Queen's*  Bench  on  Certiorari  is  taken 
away  absolutely,  leaving  only  an  appeal  to  tho 
Court  of  first  instance.  The  convictions  were 
brought  up  before  the  Superior  Court  and  were 
maintained.  Now  the  point  is  this  :  Is  there  a 
revising  power  in  this  Court  to  revise  the  judg- 
ment of  tne  Court  of  first  instance  ?  We  are  of 
opinion  that  there  is  not,  and  for  this  reason  : 
The  Judicature  Act  of  1864  provides  that  any 
party  aggrieved  by  a  final  judgment  rendered 
in  the  Superior  Court,  or  in  any  appealable  case 
in  the  Circuit  Court,  may  have  the  case  review- 
ed before  three  judges,  &c.  See  also  the  25th 
section.  The  test,  therefore,  of  the  case  being 
subject  to  revision  is  whether  it  is  appealable  or 
not.  The  statute  says  there  is  no  appeal  on 
Certiorari ;  we,  therefore,  say  there  is  no  revi- 
sion. Therefore,  the  judgment  of  the  Court 
must  stand,  and  tho  proceedings  in  revision 
must  be  dismissed.  No  costs  on  revision  to  be 
allowed. 

Appeal  dismissed. 

Desjardins  ct  ux.  v.  Page,  and  Dumoulw, 
opposant,  and  Desjardins  et  ux,  contesting. 

FRAUDULENT  SALE. 

The  defendant,  Jive  days  before  judgment  was  ob- 
tained against  him,  sold  his  farm  and  farm  stock  to 
the  opposant,  who  leased  the  properly  back  to  him  two 
days  after  the  judgment. 

HELD — lhat  the  transaction  was  fraudulent, 
and  that  there  was  no  tradition  of  the  property, 
Monk,  J.,  differing  as  to  the  latter  point. 

Badgley,  J.— This  i*  »  P^Her  in  appeal  from 
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the  Superior  Court,  District  of  Terrebonne.  The 
plaintiff,  on  the  29th  Jan.,  1862,  instituted  an 
action  against  the  defendant  on  his  promissory 
note  for  $200.  Judgment  was  rendered  on  the 
13th  February,  1862,  fifteen  days  after  action 
brought.  On  the  8th  Feb.  of  the  same  year,  the 
defendant  sold  to  the  opposant  his  farm  and  all 
his  stock  on  the  farm  for  the  consideration  stated 
on  the  face  of  the  deed.  On  the  15th  Feb.  fol- 
lowing the  opposant  leased  back  to  the  defen- 
dant the  very  same  stock  wnich  he  had  pur- 
chased by  the  deed  of  the  8th,  so  that  there  was 
only  an  interval  of  soven  days  between  the  deed 
and  the  lease.  The  consideration  was  the  pay- 
ment of  a  rente  viagtrc,  equal  to  4000  livres,  a 
mortgage  debt  of  4000  livres  more  and  a  bal- 
ance of  600  livres,  amounting  to  8,600  livres  in 
all.  The  object  evidently  was  to  get  the  farm 
and  stock  out  of  the  reach  of  the  impending  judg- 
ment. The  opposant  himself  admitted  this,  ho 
having  said  at  the  time,  "  we  must  take  care  of 
the  judgment.  If  the  judgment  goes  we  can  do 
nothing."  The  defendant,  too,  had  said  he 
would  not  pay  the  plaintiff  the  amount  of  her 
judgment  because  she  had  treated  him  badly. 
After  the  sale  it  was  considered  necessary  to 
remove  certain  effects  to  oppos ant's  land  which 
immediately  adjoined  that  of  defendant,  so  that 
it  was  merely  carrying  the  things  across  the 
dividing'  line.  It  was  stated  by  one  of  the  wit- 
nesses that  the  property  was  not  removed  to  the 
adjoining  land  till  five  or  six  days  after  the  deed 
of  sale;  consequently  it  could  not  have  been 
placed  on  opposant' s  land  till  a  day  or  two  be- 
fore the  judgment  was  rendered  against  defend- 
ant. Under  these  circumstances  we  do  not  think 
the  opposant  was  in  good  faith  in  these  trans- 
actions. The  question  now  comes  up  with  re- 
ference to  the  transfer  of  the  personal  property. 
Two  or  three  days  afterwards,  the  whole  of  this 
property  was  returned  to  the  defendant,  and  it 
was  the  defendant  himself  who  took  charge  of 
the  cattle  while  upon  the  property  of  the  oppo- 
sant as  well  as  upon  his  own.  Shortly  after- 
wards, with  the  opposant's  privity,  he  sold  part 
of  his  property  to  another  person  to  pay  an- 
other debt.  Under  all  these  circumstances  there 
was  fraud  in  the  transaction  between  the  de- 
fendant and  opposant.  We,  therefore,  think 
the  judgment  has  hardly  gone  far  enough,  be- 
cause the  deed  might  have  been  resiliated  on 
the  ground  of  fraud.  The  judgment  is  limited 
to  holding  that  the  tradition  was  not  a  serious 
one.  We  think  this  correct,  for  it  was  never 
intended  kbetween  the  parties  to  be  a  sorious 
tradition.  The  property  sold  at  a  little  over 
8.000  livres  is  proved  to  be  of  the  value  of  12,- 
000.  The  contract  was  made  in  fraudem  credi- 
toris.  The  judgment  of  the  Court  below  must 
be  confirmed  with  costs  against  the  opposant.  ' 

Monk,  J. — I  do  not  quite  concur  in  the  mo- 
tifs. I  am  of  opinion  that  there  was  a  delivery 
of  the  moveable  property  ;  but  I  concur  in  the 
judgment,  because  the  case  is  remarkably  con- 
spicuous for  fraud  throughout.  The  evidence 
of  collusion  between  the  parties  is  most  deci- 
sive, the  whole  object  of  the  transaction  being  to 
prevent  the  plaintiff  from  recovering  his  debt. 

Judgment  confirmed* 


Mascotte,  et  al.  v.  Hubert.— 

Action  for  work  and  labonr  done  in  making 
estimates. 

Badgley,  J.— This  was  an  appeal  from  the 
Circuit  Court,  Montreal.  The  action  was  brought 
by  architects  to  recover  the  value  of  certain  work. 
The  object  was  to  establish  and  state  in  detail 
in  writing  the  value  of  certain  properties  on 
Notre  Damo  street  about  to  be  demolished  by 
the  Corporation,  that  is,  the  cost  .of  taking 
down  the  old  buildings  and  of  putting  tip  new 
ones.  Defendant  went  to  the  plaintiffs  as  pro- 
fessional men,  and  engaged  them  to  do  this 
work.  It  did  not  require  professional  men  to 
make  such  estimates,  but  having  engaged  them 
he  should  have  been  willing  to  pay  a  rate  cor- 
responding to  their  position.  The  difficulty  in 
the  case  arose  from  the  testimony  of  record.  A 
certain  amount  had  been  offered  by  the  defend- 
ant as  the  value  of  plaintiff's  services.  The 
evidence  was  very  contradictory.  Six  or  seven 
architects  had  been  brought  up,  and  of 
course  stated  the  price  that  they  would  havo 
charged  if  they  had  been  employed  to  make 
plans  and  specifications  which  were  the  same 
as  if  they  had  been  going  to  superintend  the 
erection  of  the  buildings  themselves.  This  was 
perfectly  justifiable  evidence  ;  but  unfortunate- 
ly, upon  the  other  side  of  the  question  we  had 
architects  and  mechanics  of  good  standing  who 
said,  after  looking  at  the  work,  that  plaintiffs 
were  not  entitled  to  anything  like  the  amount 
that  was  claimed  by  them.  They  said  it  was 
not  a  description  of  work  which  required  an 
architect  at  all.  It  was  a  work  which  an  ar- 
chitect might  do,  but  it  did  not  require  the 
minute  calculations  of  the  value  of  every  win- 
dow and  door,  and  plank  of  the  floor,  &c.,that 
were  charged  for.  Although,  therefore,  we  might 
have  been  disposed  to  go  beyond  the  figure  es- 
tablished by  the  court  below,  still  taking  the 
whole  circumstances  into  consideration,  and 
the  fact  that  the  amount  of  the  judgment  had 
been  paid,  the  court  would  not  touch  the  judg- 
ment. 

Judgment  confirmed. 

QUENNEV1LLE  V.  MUTUAL  INSURANCE  Co. 
INSURANCE. 

Owina  to  vagueness  in  the  specification,  it  was  diffi- 
cult to  identify  the  barn  destroyed,  and  the  amount 
insured  on  it.  The  decision  was  based  mainly  upon 
the  exhibits,  but  the  majority  {Badgley,  J.,  differing) 
appeared  to  be  of  opinion  that  the  reception,  by  the 
Secretary,  of  a  premium  for  additional  insurant* 
after  the  firs,  was,  under  the  circumstances,  an  acknow- 
ledgement by  the  Company  of  plaintiff's  pretensions. 

Badgley,  J.— In  this  case  I  am  obliged  to 
dissent.  In  1862  the  plaintiff  made  an  appli- 
cation for  insurance  to  the  Mutual  Insurance 
Company,  and  gave  in  certain  statements  of 
the  property  on  which  the  insurance  was  to  be 
effected.  He  had  a  great  number  of  properties 
but  there  was  only  one  to  which  the  contention 
applied.  Upon  one  lot  described  as  Terra  No. 
1,  there  were  several  buildings  erected.  On 
the  front  of  the  lot  was  a  stone  house  in  which 
the  plaintiff  lived ;  then,  adjoining,  there  was  a 
large  grange  80x30,  a  stable  and  other  buildings. 
In  the  rear  there  was  a  wooden  house,  and  an- 
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other  grange  60  x  30.  The  Court'  is  left  in  great 
doubt  in  this  case,  because  there  is  nothing  to 
show  what  the  intention  of  the  parties  was, 
with  respect  to  the  amount  insured  on  each 
building,  except  what  can  be  gathered  from  the 
papers  of  record.  The  buildings  were  all  num- 
bered, and  I  am  of  opinion  that  the  plaintiff, 
taking  into  consideration  his  dwelling  houses 
first,  bad  first  insured  the  dwelling  house  on 
the  front,  and  then  that  on  the  back  of  the 
land ;  then  coming  to  his  barns  and  outbuild- 


ings, again  he  came  to  the  front  and  insured  for 

£50  the  large  grange  which  he  considered  the 

i  valuable,  and  then,  following  out  the  spe- 


chieation  which  he  himself  had  given,  he  took 
the  adjoining  Seurie.  Then  going  again  to  the 
back,  he  insured  the  grange  in  the  rear,  at  £25. 
Ifow,  unfortunately  for  the  plaintiff,  it  was  this 
bara  which  was  burnt  The  plaintiff  contend- 
ed that  this  grange  was  that  insured  for  £50. 
The  only  question,  therefore,  is  whether  the 
gr**g*  which  was  insured  at  £50  was  the  one 
in  the  front  or  that  in  the  rear.  The  grange  in 
the  front,  which  was  the  most  in  use,  contain- 
ing his  cattle  stalls,  his  farm  stock,  and  much 
the  larger  barn  of  the  two,  and  moreover  had 
an  fame  stable  adjoining,  which  the  rear  barn 
had  not,  is  that  which,  according  to  my  view, 
was  insured  for  £50';  and  the  one  in  the  rear, 
where  no  cattle  were  kept,  is  that  which  was 
insured  for  £25.  The  fire  took  place  in  1864, 
two  years  after  the  insurance  had  been  effected. 
The  plaintiff  who  had  left  his  policy  in  the 
hands  of  the  Company,1  went  to  the  office  after 
the  fire,  and  told  the  Secretary  that  one  of  his 
barns  had  been  burnt.  After  having  referred 
to  his  policy,  he  said  the  barn  which  was  burnt 
was  the  £50  barn.  Of  coarse  it  was  his  inter- 
est to  get  the  larger  sum,  and  this,  I  believe, 
was  the  reason  he  fixed  the  £50  insurance  on 
the  barn  that  was  burnt.  Two  or  three  days 
after,  he  returned  and  made  application  to  have 
his  insurance  increased  on  all  his  properties  by 
additional  sums  on  each— together  $750 ;  and, 
among  them,  adding  £75  to  the  insurance  on 
the  front  barn.  This  was  simply  an  application 
Bade  to  the  clerk  of  the  Company.  The  clerk 
had  no  authority  to  accept  it ;  it  was  for  the 
directors  to  adopt  the  application.  Hat  he  left 
with  the  clerk  the  additional  premium  for  the 
whole  increase,  £2  7s.  9d.  What  follow- 
ed 1  The  Company  selected  three  of  their 
Bembers  to  go  upon  the  farm,  and  ascertain 
the  amount  of  the  damage  and  see  which 
*as  the  barn  that  was  burnt.  The  three  direc- 
tors having  made  their  examination,  reported 
that  the  barn  that  was  burnt  was  the  £25  barn. 
The  Company  after  adopting  their  report  sent 
s  letter  to  the  plaintiff  notifying  him  that  the 
&&,  which  they  alleged  to  have  been  the  in- 
surance on  the>  barn  burnt,  was  ready  to  be 
paid  to  him,  and  that  he  might  have  the  addi- 
tional insurance ;  but  that  it  would  be  necesffory 
for  hun  to  call  at  the  office  and  rectify  some  er- 
rors in  the  description  of  the  properties  gener- 
al as  stated  by  him.  I  can  not  concur  with 
b?7  colleagues  in  thinking  that  the  clerk  could 
bind  the  company  without  their  acquiescence. 
It  was  not  till  the  9th  November  following  that 
t**  |750  additional  insurance  was  spoken  of, 


and  then  it  was  intimated  by  the  Company  that 
it  must  be  upon  the  £50  barn.  The,  plaintiff 
had  no  right  of  himself  to  make  his  own  selec- 
tion ;  if  his  specification  was  a  doubtful  one, 
die  fault  was  nis  own,  and  the  law  in  such  case 
cast  the  difficulty  upon  the  insurer.  The  addi- 
tional insurance  did  not  change  the  original 
specifications,  nor  the  receipt  of  the  premium 
for  a  gross  sum  of  $ 750  more  upon  the  insurance 
already  effected ;  each  object  insured  was  spe- 
cial ;  that  upon  the  front  barn  was  upon  that 
barn  alone ;  this  in  itself  could  make  no  change 
in  the  relative  position  of  the  parties  or  the  sub- 
jects insured,  or  the  amounts  on  each  of  the  two  ' 
barns  as  originally  taken.  I  can,  therefore, 
come  to  no  other  conclusion  than  that  the  judg- 
ment ought  to  be  reversed. 

Berth e lot,  J.,  believed  that  the  description 
of  the  property  sustained  the  plaintiff's  pre- 
tensions, and  that  the  judgment  was  correct. 

Monk,  J., — I  was  much  puzzled  at  first  as  to 
which  policy  applied  to  the  barn  burnt,  but  at 
last  on  turning  to  the  evidence  of  the  Secretary, 
Mr.  Letourneau,  I  found  that  on  the  day  of  the 
fire,  plaintiff  went  to  the  office ;  the  policy  was 
produced,  an  examination  took  place,  and 
plaintiff  told  Letourneau  that  the  barn  in  the 
rear  was  insured  for  £50.  Letourneau  made 
no  protest,  and  there  the  matter  rested.  About 
three  days  afterwards,  the  plaintiff  returned  to 
the  office  and  said  he  wished  to  increase  the  in- 
surance on  the  front  barn  from  £25  to  £100. 
The  Secretary  received  the  application  and  the 
premium  was  paid  on  the  spot.  No  one  would 
contend  that  the  company  would  not  have  been 
liable  for  this  amount  if  the  barn  had  been 
burnt  the  next  day.  It  was  not  till  some  days 
afterwards,  when  some  of  their  members  went 
to  examine  the  property  that  the  difficulty"  was 
raised  for  the  first  time.  The  action  is  well 
founded,  and  the  judgment  must  be  confirmed. 

Judgment  confirmed. 

Joslyn  v.  Baxter. 

The  action  was  brought  on  a  guarantee  given 
by  the  defendant. 

Held — That  there  was  no  consideration  for  the 
guarantee ,  and  that  fraud  had  been  practised  by 
the  plaintiff. 

Badgley,  J. — This  case,  from  the  Superior 
Court,  St.  Francis,  is  of  considerable  importance 
because  it  involves  the  decision  of  a  new  point. 
The  action  is  based  upon  a  written  guarantee  of 
the  defendant  Baxter,  to  the  plaintiff,  to  pay 
what  was  owing  to  plaintiff  by  one  Chamberlin, 
a  man  who  is  now  dead.  The  defendant,  Bax- 
ter, a  merchant  in  Vermont,  was  ipined  in  busi- 
ness there  by  Chamberlin,  the  film  being  Bax- 
ter &  Chamberlin.  This  firm  became  insolvent, 
or,  at  all  events;  embarrassed,  and  in  order  to 
carry  on  their  business  they  united  themselves 
with  two  or  three  other  persons,  under  the 
name  of  Cox,  Robins  &  Co.  The  creditors 
of  Baxter  &  Chamberlin  -pressed  them  for 
a  settlement  of  their  affairs,  and  obliged  them 
to  make  an  assignment  of  their  estate.  Bax- 
ter &  Chamberlin  then  separated,  and  each 
carried  on  a  separate  business  During  the 
time  of  this  separate  business,  ChambeMin 
borrowed  money  from   the  plaintiff,  and    led 
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an    irregular    and    intemperate    life,    till    his 
death  in   1865.     Baxter,    on  the  other  hand, 
i-Mtabli.shed  himself  in  business   on    his   own 
account,  and  took  a  strong  interest  in  realizing 
the  assets  of  the  estate  of  Baxter  &  Cbamberlin, 
and  from  his  own  means  paid  large  sums  of 
money  for  the  benefit  of  the  estate.     It  was  evi- 
dent that  Cbamberlin  never  assisted  to  pay  any 
of  the  co-partnership  engagements,  and  it  was 
also  i  vident  that  Baxter  had  never  derived  ben- 
efit from  the  funds  of  the  partnership,  nor  held 
any  of  the  property  of  his  partner  Cbamberlin. 
'I he  plaintiff  in  1856,  long  after  tho  limitatioa 
period  tor  tne   notes  had  expired,   being  the 
holder  of  Chamberlin's  individual  liabilities  by 
his  three  notes  madoin  1846, 1647  and  1648,  at 
Baruston    in  Lower  Canada,   obtained    from 
Chamberlin.  then  in  a  dying  condition,  an  ac- 
knowledgment of  the  amount  of  these  notes, 
and  also  obtained  a  guarantee  from  the  defen- 
dant, dated  30th  Sept.,  by  which  it  was  agreed 
that  all  sums  due  to  Joslyn  by  Chamberlin 
should  be  paid.    The  action  was  upon  this  gua- 
rantee of  the  defendant,  which,  it  was  alleged 
in  the  declaration,  had  been  entered  into  by 
him  tor  valid  consideration,  given  by  Chamber- 
lin.   The  consideration,  therefore,  on  the  face 
of  the  declaration  was  a  considerationpassmg 
from  Cbamberlin  to  the  defendant.      The  plea 
sets  up  that  the  true  date  of  the  document  was 
tbe  *.H)th  September ;  that  the  law  of  Vermont- 
recognizes  tue  Statute  of  Limitations,  and  the' 
Statute  of  Frauds  is  part  of  its  municipal  law ; 
third,  that  tbe  guarantee  by  the  defendant  was; 
a  foreign  contract  made  in  Vermont,  subject  to 
the  Statute  of  Frauds.    Fourth,  that  the  promis- 
sory notes  in  question  were  subject  to  the  Sta- 
tute of  Limitations  of  that  State,  and  the  time- 
had  run  out ;   in  other  words  they  were  pre- 
scribed, and  payment  could  not  have  been  en- 
forced against  Chamberlin,  either  in  Vermont 
or  iu    this  country   under  our  own  Statute ; 
and  further  denyiug    that  any  consideration 
had  been  given.        As  to   the  alteration   of 
date,  the  document  itself  showed  that  the  date 
had  been  tampered  with,  and  that  20th  had 
been  altered  to  30th,  consequently  making  it 
appear  that  the  guarantee  was  given  on  the  30th 
Sept.  Otherwise  it  would  be  of  no  use  to  plain- 
tiff, for  it  the  legal  date' was  the  80th,  there  was 
then  no  debt  in  existence  to  guarantee ;  but  if 
the  date  was  the  30th,  there  would  then  be  the 
new  debt  on  the  part  of  Chamberlin.  Now,  the 
btatute  of  Limitations  does  not  touch  the  con- 
tract ;  it  only  prevents  proceedings  at  law  to  en- 
force it ;  the  statute  goes  ad  ordmationem  litis 
uou  ad  decisionem  contractus.    This  point  only 
comes  up  incidentally.    The  main  ground  of 
objection  rests  upon  the  want  of  consideration 
for  the  guarantee.    It  was  stated  by  defendant 
that  there  was  no  consideration,  that  it  was  » 
foreign  contract  requiring  consideration  and 
that  the  lex  loci  contractus  governed,  conse- 
quently the  law  of  Vermont.    A  great  deal  of 
professional  evidence  of  this  has  been  adduced.- 
Mr.   Kedfield,  a  distinguished  lawyer  of  Ver- 
mont, and  others,   have  given  the  Court  at1 
Shei  brooke  the  benefit  of  their  professional  ex- 
perience.   The  professional  evidence  of  record 


has  established  the  absolute  necessity  that 
there  should  be  consideration  for  a  guarantee 
by  the  law  of  Vermont.  Much  other  testimony 
has  been  adduced  by  plaintiff,  but  it  does  not 

fo  in  any  manner  to  support  the  allegation  of 
is  declaration,  that  the  guarantee  was  entered 
into  for  valid  consideration.  Tbe  rule  as  to 
consideration  is  that  it  must  either  be  of  bene- 
fit to  Hie  defendant  or  detriment  to  the  plaintiff. 
There  was  no  such  evidence.  On  the  contrary, 
St  is  clear  beyond  contradiction  that  tbe  defen- 
dant received  no  consideration  for  the  guaran- 
tee, and  it  is  also  quite  clear  that  on  his  part 
the  plaintiff  had  suffered  no  injury  which  could 
have  been  proved  as  a  consideration.  Moreover, 
the  law  requires  a  present  consideration;  a 
past  consideration  was  of  no  use.  There  was 
nothing  of  the  kind  in  this-case.  But  there  was 
also  fraud  practised  bv  the  plaintiff,  for  shortly 
before  Chamberlin's  death,  the  plaintiff  stated 
in  conversation  with  defendant  that  Chamber- 
lin only  owed  him  f  150  or  #250;  that  he  had 
owed  him  $1,000,  but  had  paid  him  almost  the 
whole  of  the  debt.  In  the  face  of  this  evidence 
the  plaintiff  is  now  endeavoring  to  enforce  this 
guarantee,  not  only  for  the  capital  of  the  old 
promissory  notes,  but  for  all 'the  interest  accu- 
mulated on  them.  Added  to  all  this,  the  ac- 
knowledgment of  the  notes  was  obtained  by 
fraud  from  Chamborlin  when  on  the  verge  of 
death.  Upon  the  whole  it  is  evident  that  there 
was  no  consideration  of  any  kind,  and  that  the 
law  of  Vermont,  under  which  the  guarantee  was 
made,' requires  consideration.  The  judgment 
dismissing  the  plaintiff's  action  must,  therefore, 
be  confirmed. — Judgment  confirmed.  , 

Seymour  v.  Sincennes.  j 

short  delivery.— demurrage. 

There  was  a  deficiency  in  the  delivery  of  oats 
from  three  barges.     The  barges  had  been  delayed ;     I 
and  it  appeared  that  a  portion  of  the  cargo  had    j 
been  improperly  placed  on  deck.  , 

Held. — That  under  the  circumstances  it  was 
doubtful  whether  the  plaintiff  could  claim  for  short    \ 
delivery  ;  and  if  he  had  any  such  claim,  it   was 
extinguished  by  the  defendant1 s  claim  for  demur- 
rage. 

Badgley  J. — This  is  an  action  brought  in 
the  Superior  Court,  Montreal,  by  the  plaintiff, 
as  the  shipper  of  a  la%e  amount  of  oats  in 
barges  belonging  to  the  defendant.  The  plain- 
tiff paid  the  freight,  but,  after  the  money  had 
been  paid,  discovered  that  there  was  a  defici- 
ency in  the  delivery  from  the  barges,  and  he 
claimed  the  value'  of  the  oats  not  delivered, 
which  he  contended  he  would  have  been  enti- 
tled to  deduct  from  the  freight.  The  facts  are 
simply  these :  In  June  and  July ,1864,  the  plain- 
tiff shipped  upon  three  barges  belonging  to  the 
defendant  a  large  quantity  of  oats — 11,000. 
bushels  in  each.  They  were  to  weigh  a  certain  I 
amount,  and  the  freight  was  to  be  paid  for  them 
at  the  rate  of  40  Ids.  to  the  bushel.  The  barges 
were  numbered  27,  26  and  25.  No.  27,  the  first 
loaded,  was  detained  by  the  plaintiff  two  days 
at  Laprairie  for  the  purpose  of  effecting  an  in- 
surance. Then  she  proceeded  to  Burlington,, 
but  there  being  there  many  barges  of  a  similar- 
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kind,  it  was  impossible  for  her  to  reach  the 
wharf  to  unload.    Thirteen  days  elapsed  bo- 
fore  she  unloaded.  Deducting  three  days  allow- 
ed by  the  custom  of  the  trade  and  one  for  day 
of  anital,  there  was  a  detention  of  nine  days. 
No.  36  was  also  detained  for  a  shorter  period  ; 
then  No.  85  came  in  withot  t  any  detention. 
On  the  delivery  of  the  oats  from  these  three 
barges  No.  27  was  found  25  to  30  bushels  defi- 
cient; No.  26  145  bushels ;  and  No.  25  256 
bushels  short.  The  defendants  had  an  agent  at 
Burlington,  Mr.  McNaughton,  who  saw  to  the 
delivery  of  the  barges,    lie,  at  the  same  time 
he  was  receiving  the  grain,  made  frequent  re- 
presentations as  to  the  delay  that  was  occur- 
ring, and  protested  against  it,  but  the  difficulty 
was  to  get  the  barges  to  the  wharf.    The  de- 
fendant in  his  plea  set  up  that  the  deficiency 
was  caused  by  the  heating  of  the  oats  during 
the  time  of  detention,  which  made  them  dimin- 
ish in  weight  by  loss  of  moisture,  and  that  if 
he  was  responsible  for  the  deficiency,  plaintiffs 
claim  was  offset  by  demurrage  due  to  defend- 
ant, because  the  delay  was  not  caused  by  him. 
Now,  with  reference  to  the  question  of  heating, 
on  the  delivery  of  No.  27,  which  was  most  heat- 
ed, there  was  a  deficiency  of  25  or  30  bushels  ; 
in  No.  26,  which  was  less  heated,  the  deficien- 
cy was  several  times  greater.    When  No.  25 
was  delivered,  which  had  not  been  delayed  at 
all,  and  was  not  heated,  there  was  a  still  larger 
deficiency.   How  was  this  to  be  accounted  for  7 
It  is  presumed  the  difficulty  arose  in  this  way : 
each  of  the  barges  had  a  large  bin  on  deck, 
covered  over  by  a  tarpaulin.  Every  one  knows 
that  a  tarpaulin  lying  on  oats,  and  exposed  to 
the  sun  in  Jul y,  will  attract  a  great  deal  of 
heat,  and  so  it  turned  out,  each  of  these  bins 
being  affected  bv  the  heat.    But  going  beyond 
this,  I  find  proof  in  the  record  that  plaintiff  ad- 
mitted thai  demurrage  was  due ;  that  it  should 
have  been  paid;  ana  that  he  had  begged  the 
defendant  not  to  stop  the  delivery,  and  there 
would  be  no  difficulty  about  the  demurrage. 
Taking  then,  the  demurrage  at  the  rate  proved, 
it  amount*  to  a  sufficient  sum  to  extinguish  the 
whole  amount  claimed  by  plaintiff  for  short  de- 
livery.   There  is  proof  that  there  was  no  tam- 
pering with  the  oats.    The  action  was  dismis- 
sed in  the  Court  below,  and  this  Court  is  of 
opinion  that  the  judgment  must  be  confirmed, 
hot  there  will  be  an  alteration  in  the  motifs,  be- 
cause the  Court  below  held  that  if  there  was  a 
deficiency,  it  was  the  fault  of  the  plaintiff,  in 
which  opinion,  this  Court  does  not  concur.  But 
it  concurs  in  the  judgment  in  holding  the  plea 
of  compensation  to  be  established.    Judgment 
tnfrmed. 

SUPERIOR  COURT— JUDGMENTS. 

Montreal,  Feb.  28th,  1866. 
Oalxtp.  DoffELLY,  andDoNELLY,  Petitioner. 
Held. — That  a  fraudulent  preference  given  by 
•  debtor  to  one  of  his  creditors  by  selling  him 
geods  us  security  for  a  debt,  is  not  a  secreting  and 
4ks   not  constitute    sufficient    ground   fir    a 


Badgley,  J.— This  case  comes  up  upon  the 


merits  of  the  petition  to  qtiash  the  capias,  on 
the  ground  that  the  allegations  of  the  affidavit 
have  not  been  established.  The  affidavit  sets 
out  the  grounds  for  the  arrest ;  that  the  defend- 
ant had  been  for  some  time  previously  insol- 
vent; that  he  had  been  recently  married,  and 
informed  deponent  thai  his  wife  desired  him  to 
go  to  the  United  States.  This  desire  on  the 
part  of  his  wife  was  of  course  no  justification 
for  a  capias.  She  was  entitled  to  nor  opinion, 
and  so  long  as  her  desire  was  not  carried  out, 
it  went  for  nothing.  There  were  also  allega- 
tions as  to  defendant  having  borrowed  money 
without  having  repaid  it.  This  was,  unfortu- 
nately, often  done,  and  of  itself  afforded  no 
ground  for  a  capias i  The  principal  ground 
alleged  was  the  following  :  That  on  the  previ 
ous  day  deponent  was  iu  the  store  and  place  of 
business  ot  defendant,  and  was  informed  tha 
he  had  just  got  through  stock  takiug,  and  the 
estimate  of  value  was  $5,000,  which  figure  wa 
correct.  Defendant  visited  the  same  place  the 
following  day,  and  found  that  a  large  part  ot 
the  stock  had  been  taken  away  ;  and  deponent 
saw  an  entry  in  the  books  of  two  pages  in 
length  as  of  goods  sold  to  one  Walsh.  It  was 
further  alleged  that  defendant  had  secreted 
these  effects.  It  certainly  had  a  bad  look  that 
to-day  the  stock  should  be  there,  and  to-morrow 
there  should  be  less  stock  upon  the;  shelves. 
But  the  circumstances  were  these :  On  the  af- 
ternoon of  the  day  on  which  Gault,  the  depo- 
nent, first  visited  the  premises,  Walsh,  who  had 
formerly  been  in  partnership  with  the  defend- 
ant, and  had  advanced  him  $  1,100  or  $  1,200,* 
seeing  that  proceedings  in  bankruptcy  were 
being  adopted  against  him,  went  to  him  and 
proposed  to  take  goods  to  cover  this  debt,  with 
the  security  of  a  person  who  was  perfectly 
competent  to  be  security,  that  the  goods  should 
be  returned  in  case  of  any  trouble.  Goods  were 
then  nut  aside  to  the  amount  of  $800  or  $900, 
whien  were  entered  in  the  books  as  sold  to 
Walsh.  The  goods  were  not  taken  away  that 
night,  but  were  removed  the  next  morning,  and 
within  twenty-four  hours  afterwards,  the  insol- 
vent writ' was  issued.  Then  Walsh  found  it 
•necessary  under  the  circumstances  to  restore 
the  goods,  and  they  were  placed  in  the  hands 
of  the  assignee,  so  that  the  creditors  suffered  no 
loss.  The  point  which  comes  up,  then,  is 
whether  under  the  allegation  of  this  fraudulent, 
sale  the  plaintiff  would  oe  entitled  to  arrest  the 
defendant— whether  the  sale  to  Walsh,  who  is 
himself  a  creditor,  was  actually  a  secreting  <>t 
the  goods.  This  sale  bears  all  the  app«ai aiuo 
of  a  fraudulent  preference,  but  it  has  been  al- 
ready decided  that  a  fraudulent  preference  is 
not  a  secreting.  The  word  secreting  conveyn 
the  meaning  of  concealing,  hiding,  putting 
aside  in  unfrequented  places  Fraudulent  pre- 
ference, therefore,  does  not  in  any  way  come 
within  the  meaning  of  the  legal  term  secreting. 
The  act  of  secreting  his  effects  would  be  a  sel- 
fish act  for  his  own  advantago  ;  while  a  prefer- 
ence given  to  a  particular  creditor  is  not  for  the 
debtor's  own  advantage  but  for  thai  of  the 
creditor.  Nothing  is  shown  in  this  case  by 
which  an  intention  to  abscond  can  be  dis- 
covered.     The  capias  being,  therefore,  based 
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merely  on  the  preference,  the  petition  of  the 
defendant  must  be  granted,  and  the  capias 
quashed. 

Capias  quashed. 

PorrEvm  v.  Morgan. 

The  plaintiff  was  discharged  by  the  defendant, 
his  employer,  on  strong  suspicion  of  dishonesty. 
The  defendant  stated  his  reasons  for  dismissing 
the  plaintiff  to  the  other  clerks,  and  also  to  a  friend 
of  the  plaintiff  who  requested  to  be  informed  of 
tliem.  ' 

Held. —  That  'the  communication  made  to 
plaintiff's  friend  was  privileged,  and  that  the 
Jury  should  have  been  instructed  to  find  for  the 
defendant,  unless  they  believed  that  express  malice 
on  his  part  had  been  proved. 

Badgley,  J. — Thin  case  having  been  tried 
before  a  Jury,  a  verdict  was  found  for  plaintiff 
for  $300.  The  case  now  comes  up  on  motions. 
The  plaintiff  moves  that  judgment  be  entered 
up  according  to  the  verdict  of  the  jury,  and 
the  defendant  meets  this  by  two  motions,  first, 
to  enter  up  judgment  iu  his  favor  notwithstand 
ing  the  verdict,  and,  secondly,  for  a  new  trial, 
if  the  first  application  should  not  be  granted. 
The  plaintiff  was  a  discharged  clerk  of  Morgan 
&  Co.,  largo  haberdashers  in  this  city,  and  the 
action  was  brought  against  H.  Morgan,  one  of 
the  firm,  to  recover  damages  for  verbal  slander. 
The  declaration  sets  out  that  plaintiff  is  an 
honest  man,  a  clerk,  and  was  never  guilty  of 
the  malversation  imputed  to  him  by  the  de- 
fendant. That  on  or  about  the  12th  of  No- 
vember, J  864,  in  relation  to  his  conduct  as  mer- 
chant's clerk,  in  the  presence  of  several  per- 
sons, defendant  said,  '*  I  took  him  in  the  act,  it 
is  not  the  first  time  that  he  robbed  me.  He  did 
the  same  at  Walker's.  I  think  I  will  have  him 
arrested.  It  is  a  sore  thing  that  Poitevin 
should  cheat  me  in  this  way.  After  this  I  trust 
nobody."  These  are  the  charges.  Defendant 
meets  them  by  alleging  that  plaintiff  had  been 
in  his  employ,  and  was  in  the  habit  of  appro- 
priating to  himself  the  goods  of  the  firm ;  that 
delendant  received  an  intimation  of  this,  and 
spoko  to  plaintiff  about  it.  That  plaintiff  then 
and  there  openly  admitted  his  guilt,  and  en- 
treated his  employer  not  to  expose  his  conduct ; 
that  thereupon  defendant  informed  plaintiff 
that  the  matter  would  be  investigated,  out  the 
plaintiff  must  not  remain  in  his  service ;  that 
the  words  used  by  defendant  were  occasioned 
by  plaintiffs  own  conduct,  and  were  privileged. 
The  case  was  submitted  to  a  jury  who  found 
that  plaintiff  had  suffered  damage  to  the  extent 
of  $300.  The  evidence  shows  that  plaintiff 
was  iu  the  service  of  defendant  and  his  brother 
composing  the  firm  of  Henry  Morgan  &  Co. 
They  had  established  certain  rules  lor  the  guid- 
ance of  their  clerks,  which  were,  that  goods 
purchased  and  not  paid  for,  should  be  entered 
in  a  book,  and  then  be  placed  in  a  box  to  be 
called  for  by  the  express.  One  morning  defend- 
ant was  informed  oy  one  of  the  clerks  that 
plaintiff  was  in  the  habit'  of  sending  out  goods 
without  entering  them,  aud  that  he  had  dono 
the  same  at  Walker's  where  he  had  previously 
been  employed.  In  the  course -of  the  morning, 
J 2th  Nov.,  the  plaintiff  made  up  a  parcel  of 


goods  addressed  to  one  Derochers,  placed  it  at 
hand  under  the  counter,  and  just  as  the  express 
car  was  receiving  the  last  parcel  from  the  box, 
the  plaintiff  handed  this  parcel  to  the  carter. 
The  entire  transaction,  it  must  be  observed, 
was  contrary  to  the  rules  of  the  establishment. 
The  defendant  then  and  there  asked  plaintiff 
whether  he  had  entered  the  parcel,  or  bad 
charged  it,  and  for  whom  it  was  ?  Plaintiff 
told  nim  the  purchaser,  and  that  he  had  not  en- 
tered or  noted  it,  and  he  then  proceeded  to  note 
it.  In  order  to  test  the  honesty  of  the  transac- 
tion, the  delendant  ordered  one  of  the  clerks  to 
go  immediately  to  Derochers,  and  present  the 
invoice  of  the  goods  for  payment.  Derochers 
replied  that  it  was  a  matter  between  him  and 
Poitevin  ;  that  he  would  pay  Poitevin ;  his 
manner  was  suspicious.  A  little  later,  towards 
one  or  two  o'clock,  the  plaintiff  having  return- 
ed from  his  dinner  at  his  own  house,  on  enter- 
ing defendant's  store,  at  once  commenced  an 
altercation  with  the  clerk,  asking  him  why  he 
had  gone  so  prematurely  for  payment  of  the 
goods.  Whilst  they  were  speaking  together, 
the  defendant  came  into  the  snop  and  enquired 
of  the  matter,  then  said  to  plaintiff  in  the  pres- 
ence of  the  other  clerks,  that  he  had  heard 
rumours  respecting  him,  and  that  he  would  not 
be  permitted  any  longer  to  remain  in  his  ser- 
vice ;  tttat  it  he  had  not  seen  it  himself,  he 
would  not  have  believed  it.  But  he  had 
caught  him  in  the  act,  and  he  had  heard  that  he 
had  done  the  same  at  Mr.  Walker's.  Then  he 
said  he  would  have  the  matter  investigated, 
and  he  had  an  idea  of  sending  him  to  jail. 
Thereupon  plaintiff  begged  and  prayed  him  not 
to  do  it,  as  it  would  bnng  disgrace  upon  his 
family.  These  events  occurred  between  plain- 
tiff and  his  employer  in  consequence  of  the 
events  of  the  morning.  But  the  action  -was 
brought,  not  so  much  upon  that  as  upon  what 
occurred  alter  wards.  For  the  same  afternoon,  a 
little  after  the  plaintiff  had  left  the  service,  Mr. 
Morgan  again  came  to  the  shop  where  several 
clerks  were  present  and  said.  Is  it  not  a  hard 
thing  that  Poitevin  has  robbed  me  in  this  way  ? 
One  of  the  clerks  said  to  him,  Are  you  really 
sure  it  is  so  7  Why,  answered  Mr.  Morgan,  I 
have  heard  it,  and  Poitevin  has  acknowledged 
it  himself.  Then  he  said  to  his  clerks,  it  is  a 
sore  thing  that  Poitevin  should  cheat  me  in  this 
way;  alter  this  I  trust  nobody.  After  this, 
don't  be  surprised  if  I  do  dirty  things  to  the 
clerks.  Defendant  was  speaking,  it  must  be 
borne  in  mind,  to  his  clerks,  the  fellow  servants 
of  plaintiff.  It  is  in  evidence  that  there  was  no 
stranger  in  the  shop  at  the  time,  or  possibly 
one,  but  he  was  at  such  a  distance  that  he  could 
not  hear  what  was  passing  in  the  rear  of  the 
store.  After  plaintiff  was  dismissed  from  de- 
fendant's employ,  Mr.  Rodier,  a  friend  of  his, 
'  called  upon  the  defendant  to  enquire  the  cause 
of  his  dismissal,  and  the  reason  why  he  would 
not  be  taken  back.  Now,  it  must  be  observed 
that  Mr.  Rodier  came  there  as  plaintiff's  friend, 
and  in  his  interest  to  see  why  no  should  not  be 
taken  back.  The  rule  of  law  is,  that  where  a 
party  conies  and  seeks  an  answer  and  obtains 
it,  there  is  no  publication  in  a  communication 
of  this  kind.    The  statements  made  to  this  wit- 
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new  I  consider  to  be  in  aH  respects  privileged, 
and  the  plantifTs  counsel  at   the  argument 
frankly    admitted     this.      The     case     rests 
upon     the     conversation      in      the      store. 
Toe  defendant  had  detected  the  irregular  con- 
duct of  the  plaintiff  in  delivering  parcels  of 
goods  to  the  carrier  without  having  entered 
them,  and  having?  asked  unsuccessfully  for  pay- 
ment of  the  bill,  he  at  once  charged  the  plain- 
tiff with  the  thing  openly,  and  the  latter  was 
discharged  the  same  day  between  two  and  three 
o'clock-    The  question  is  not  whether  the  im- 
putation was  true  or  not,  but  whether  it  was 
justified.  Mr.  Walker,  it  appeared,  had  refused 
to  certify  the  plaintifl's  honesty ;  the  plaintiff 
himself  went  to  him  to  get  the  word  "  honest" 
added  to  the  character  written  by  Mr.  Walker, 
but  the  latter  refused  because  ho  believed  him  to 
be  dishonest.  Mr.  Merrill,  another  employer,had 
proceeded  to  indict  him  for  dishonesty.  The  cir- 
cumstances justified  strong  suspicion  and  in- 
stant dismissal.  The  alleged  slander  was  spoken 
immediately    after  the  plaintifl's     dismissal, 
and  was  addressed  to  his  fellow  cle«j$,   as  an 
explanation  of  defendant's,  the  employer's,  rea- 
son for  dismissing  the  plaintiff.    There  are  two 
points  to  be  considered :  whether  the  commu- 
nication was  privileged;  and  whether    there 
was  malice.    Defendant's  remarks  were  ad- 
dressed to  his  clerks,  who  were  in  the  same 
position  as  the  discharged  clerk,  and  were  made 
bj  the  employer  in  the  interest  of  himself  as 
such  employer,  as  well  as  in  the  interest  oi  the 
clerks.    If  the  defendant  shewed  that  there  was 
no  malice  in  his  remarks,  it  would  be  a  bar  to 
the  action.    It  was  a  part  of  the  moral  duty  of 
tbe  employer  to  caution  his  servants  against 
the  act  of  his  clerk.     He  was  therefore  in  the 
legitimate  exercise  of  a  duty  which  he  owed  to 
himself  as  an  employer,  in  making  use  of  these 
observations  to  his  clerks  ;  he  was  privileged 
in  the  communication.  Then  comes  in  the  next 
principle  of  law  that  express  malice  must  be 
proved  before  the  jury  could  take  the  case   out 
of  the  protection  of  the  law.    The  defendant 
stemed  to  be  pained  by  the  misconduct  of  the 
plaintiff.  The  whole  case  went  to  the  jury ;  un- 
der all  the  circumstances  of  the  case  there 
should    have  been  express  malice  proved  and 
express  malice  found ;  and  the  jury  should  have 
ton  told  that  Mr.  Rodier's  testimony  could 
not  be  admitted  at  all.    There  was  nothing  on 
the  face  of  the  record  to  show  that  the  Court 
charged  that  the  defendant's  remarks,  or  any 
part  of  them,  were  privileged  communications. 
The  court  should  have  gone  beyond  that  and 
told  the  jury  that  unless  they  found  express 
malice  there  could  be  no  verdict  for   the  plain- 
tiff.   I  do  not  feel  'myself  quite  at  liberty  to 
•rant  the  first  motion  of  defendant,  but  I  will 
grant  the  motion  for  a  new  trial. 
Aoo  trial  ordered. 

Beauchamp  v.  Cloran. 

xegugence — children  of  tender  age. 

HELD.— That  a  person  is  liable  in  damages  for 
t*r  slightest  negligence  in  respect  to  a  child  of 
tadtr  fears,  the  want  of  capacity  in  the  latter 


rendering  extreme  care  and  watchfulness  neces- 
sary. 

Badgley  J.— -This  is  an  action  of  damages 
brought  by  the  plaintiff  for  an  injury  inflicted 
on  his    child,  seven .  years    of  age.'    It    ap- 
pears   that  defendant's  bread   cart   ran   over 
the    log    of  the    child   and   broke    it.     The 
case    involves  some  nice   questions  with  re- 
ference  to   negligence.    The  accident  occur- 
red between  five  and  six  o'clock  in  the  after- 
noon, when  it  was  perfectly  light.      Plain- 
tiff s  two  children  wore  carrying  planks  from 
the    opposite  side  of  the  street  to  their  father's 
yard.      As    the    cart   approached,    the   child 
appeared  to  be  standing  waiting  till  the  cart 
had  passed.    He  had  a  plank  in  his  arms,  and 
the  end  of  the  plank  projected  beyond  the  side- 
walk.     As  the  defendant's  cart  passed,  the 
wheel  struck  the  plank  and  knocked  the  child 
down    off  the  sidewalk  into  the  street;  the 
wheel  passed  over  his  leg  and  broke  it.    The 
baker  had  just  served  bread  at  Mrs.  Moffatt's, 
and  she  says  she  saw  the  wheel  strike  the  end 
of  the  plank,  which  she  says  overlapped  the 
sidewalk  by  four  or  five  feet.    There  were  only 
two  other  witnesses  who  spoke  as  to  the  facts 
of  the  case.  The  oldest  boy  of  the  plaintiff  says 
that,  seeing  the  approach  of  the  cart,  he  called 
to  the  driver  to  stop,  but  that  the  driver  took 
no  notice  of  this.  The  driver  says  that  he  never 
heard  the  cry,  and  did  not  see  anything  in  the 
street.    Ho  did  not  perceive  anything  till  he 
heard  a  noise  as  if  a  plank  had  got  between  the 
spokes'  of  the  hinder  wheel.    He  then  turned 
roiyid  and  found  that  the  waggon  had  run  over 
the  child.    The  question  hero  is  a  question  of 
negligence,  and  in  addition  a  question  with  re- 
ference to  the  imputation  of  negligence  on  the 
part  of  a  child  ot  that  period  of  life,  because 
the  principle    of  law  is  that  the   sufferer  is 
only  Dound  to  exercise  care  and  prudence  equal 
to  his  capacity.    The  plaintiff's  action  does  not 
set  up  properly  any  ot  the  circumstances  of  the 
case,  except  as  to  tho  fact  of  the  injury  done 
to  the  child.    It  is  alleged  that  the  child  was 
sitting  at  his  father's  door.    This  is  not  true; 
for  it  is  proved  that  he  was  standing  on  the 
other  side  of  the  street.    But  the  main  fact  that 
the  defendant's  bread  cart  did  the  injury,  is 
sufficiently  established.      Defendant   pleaded 
that  the  Stourderic  of  the  child  led  him  by  in- 
experience   to1  pass  the    plank  between  the 
spokes  of  the  wheel,  and  the  plank  being  press- 
ed by  the  wheel,  acted  upon  the  child  andcaus- 
ed  the  injury.  Taking  all  the  circumstances  into 
account,  the  tender  age  of  the  child,  which 
bound  the  driver  to  a  proportionate  degree  of 
watchfulness,  and  to  extreme  circumspection, 
I  do  not  consider  that  tho  defendant's  driver 
acted  with  tho  necessary  care.     The  tender 
years  of  the  child  entitled  him  to  unusual  pro- 
tection ;  for  what  would  be  ordinary  negli- 
gence with  respect  to  a  grown  person,  would 
bo  gross  negligence  towards  a  child.  The  plain- 
tiff must  have  damages.    The  doctor's  bill  was 
$18  ;  and  there  were  extra  expenses  in  nurs- 
ing, &c.  Altogether  judgment  will  go  for  $60, 
with  costs  as  of  lowest  appealable  class,  Cir- 
cuit Court.— Judgment  for  Plaintiff. 
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Bonhell  v.  Miller  et  al.t  and  Woods,  T.  S.» 
and  plaintiff  contesting. 

IIeld. — That  where  the  plaintiff  has  been  led  to 
contest  the  declaration  of  a  garnishee,  owing  to 
its  vagueness j  he  may  discontinue  the  contestation 
without  being  subjected  to  pay  costs. 

Badt.ley,  J.— The  trtaintiff  had  obtained  a 
judgment  against  Miller  &.  Co.,  who 
afterwards  dissolved,  and  Woods,  one  of 
that  [company,  became  a  partner  in  another 
firm.  Plaintiff  being  informed  that  lie  had 
taken  a  largo  quantity  of  goods  from  the 
old  firm  to  the  new  one,  put  an  attachment  into 
the  hands  of  the  new  firm.  The  tiers  saisi  came 
up  and  made  a  general  declaration  that  gave 
no  information  at  all.  The  consequence  was 
that  plaintiff  contested  the  declaration,  and  the 
question  came  up  whether  on  this  contestation 
the  plaintiff  should  havo  costs  or  not.  I  am  of 
opinion  that  the  tiers  saisi  having  invited  the 
contestation  by  the  vagueness  of  his  declara- 
tion, he  ought  not  to  have  costs  against  plain- 
tiff discontinuing  that  contestation. 

Johnson  v.  Watts,  and   Watts,  opposant. 

Amendment  of  opposition  after  argument. 

Monk,  J. — There  was  an  opposition  in  this 
case  to  a  judgmont,  and  after  the  argument  on 
the  opposition,  certain  receipts  were  found, 
shewing  that  the  whole  amount  has  been  paid. 
The  opposant  now  asks  to  be  allowed  to  amend 
his  opposition  on  payment  of  costs.  It  is  urged 
that  no  amendment  can  be  allowed  after  the 
case  has  been  taken  en  d£lib6r6,  but  as  the  mo- 
tion is  sustained  by  the  production  of  docu- 
ments found,  the  Court  is  of  opinion  tha|  the 
motion  must  be  allowed,  on  payment  of  full 
costs. 


OBITUARY. 

CHARLES  RICHARD  OGDEN. 

The  Hon.  Charles  Richard  Ogdcn,  for 
many  years  Attorney-General  for  Lower  Ca- 
nada, was  the  first  who  held  that  office  after 
the  Union  of  the  Provinces,  a  member  of  the 
first  Parliament  of  Canada,  and  of  the  first 
Canadian  Ministry.  Mr.  Ogdcn  was  the 
son  of  the  Hon.  Isaac  Ogdcn,  a  judge  of  the 
Court  of  King's  Bench,  at  Montreal,  one  of 
those  loyal  men  who,  on  the  secession  of  the 
now  United  States  from  the  mother  country, 
preferred  the  British  to  the  American  flag, 
and  cast  their  fortunes  in  Canada.  He  was 
born  in  Quebec,  about  the  year  1790,  and 
was  called  to  the  Bar  of  Lower  Canada  in 
1812.  In  1815,  he  was  elected  a  member  of 
the  Assembly  for  Three  Rivers,  and  con- 
tinued to  represent  that  constituency  during 
seven  successive  Parliaments,  until  he  was 
advised  by  Lord  Aylmer  that,  in  the  opinion 
of  the  Colonial  Office,  it  would  be  better 
that  the  public  officers  of  the  Province 
should  exercise  "  a  cautious  abstinence  " 
from  the  great  political  questions  of  the  day. 


On  this  hint,  Mr.  Ogden,  being  Attorney- 
General,  resigned  his  seat  in  the  Assembly, 
and  retired  from  political  lift,  as  he  sup- 
posed, for  ever.  In  1815  he  had  received  a 
silk  gown  from  Sir  Gordon  Drummond,  and 
in  1818,  the  Duke  of  Richmond  had  appoint- 
ed him  to  act  as  Attorney-General  for  the 
District  of  Three  Rivers.  In  1833,  Lord 
Dalhousie  recommended  him  for  the  office 
of  Solicitor-General,  and  His  Majesty  was 
pleased  to  confer  that  office  on  him,  accord- 
ingly. In  1833,  he  was  appointed  Attorney- 
General  for  Lower  Canada,  and  was  re-ap- 
pointed by  her  present  Majesty  on  her  ac- 
cession. Until  1837,  Mr.  Ogden  resided  in 
Quebec ;  but  in  that  year  the  breaking  ont 
of  the  rebellion  made  it  his  dnty  to  proceed 
to  Montreal,  where  he  continued  to  reside 
until  the  union  of  the  Provinces  in  1841. 
In  1838  the  Constitution  of  Lower  Canada 
was  suspended  by  the  Imperial  Parliament, 
and  the  special  Council  for  the  affairs  of 
that  Province  was  created.  As  Attorney- 
General,  and  a  leading  member  of  that 
Council,  Mr.  Ogden,  who  had  declined  to  ac- 
cept the  office  of  Chief  Justice  of  the  Dis- 
trict of  Montreal,  bore  a  large  part  in  *  con- 
ducting the  Government  under  Sir  John 
Colborne,  the  Earl  of  Durham  and  Mr.  Pou- 
lett  Thomson,  and  in  the  measures  neces- 
sary to  bring  into  operation  the  Act  for  the 
Union  of  the  Canada*.  He  officially  coun- 
tersigned the  proclamation  by  which  the 
two  Provinces  were  made  one  on  the  10th 
February,  1841,  the  first  anniversary  of  Her 
Majesty's  wedding-day.  The  opinions  held 
at  the  Colonial  Office  had  by  this  time  un- 
dergone a  remarkable  change,  and  instead 
of  being  enjoined  a  "  cautious  abstinence  " 
from  politics,  Mr.  Ogden  was  informed  that 
he  was  expected  to  take  a  most  active  part 
in  them  to  obtain  a  seat  in  the  Legislative 
Assembly,  and  to  form  part  of  the  Canadian 
Ministry  ;  that  his  emoluments  were  to  be 
reduced ;  that  he  would  have  to  reside  at 
Kingston,  the  new  seat  of  Government ;  and 
he  was  possibly  not  without  a  presentiment 
that  his  tenure  of  office  might  depend  upon 
the  will  of  a  parliamentary  majority.  These 
were  not  the  terms  upon  which  he  accepted 
office,  and  he  remonstrated  against  them  ; 
but  he  was  told  that  H.  M.  Government 
held  this  change  to  be  necessary  to  the  suc- 
cess of  the  policy  they  had  adopted,  and  he 
submitted,  and  was  again  returned  by  the 
electors  of  Three  Rivers.  He  and  his  col- 
leagues conducted  the  Government  through 
the  first  session,  and  brought  that  session  to 
a  successful  close,  carrying  many  important 
and  useful  measures.  The  untimely  death  of 
Lord  Sydenham  turned  the  administration 
of  the  Government  upon  Sir  Richard  Jack- 
son, the  Commander  of  H.  M.  Forces,  from 
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whom  Mr.  Ogdcn  obtained  leave  of  absence 
for  six  months,  subsequently  extended  to  a 
year,  in  order  to  make  a  voyage  to  Europe 
for  the  recovery  of  his  health,  which  had 
suffered  severely  from  the  great  labours  to 
which  he  had  been  subjected.  On  his  re- 
turn, he  found  that  during  his  absence,  he 
and  the  ministry  of  which  he  formed  part, 
had  been  removed  from  office  by  Sir 
Charles  Bagot,  and  that  Mr.  Lafontaine 
and  his  friends  held  the  reins  of  the 
Government.  He  represented  that  he  had 
accepted  the  appointment  of  Attorney-Gen- 
eral when  the  tenure  of  that  office  was  vir- 
tually during  good  behaviour,  and  claimed 
redress,  but  in  vain.  Sir  Charles  sent  a 
message  to  the  Legislative  Assembly,  recom- 
mending him  for  a  superannuation  allow- 
ance of  £625  per  annum ;  but  no  motion  was 
made  to  refer  the  message  to  the  Committee 
of  Supply,  until  the  day  next  before  that  fix- 
ed for  the  prorogation,  when  it  was  met  by 
an  amendment  that  it  should  be  considered 
in  the  next  session,  and  it  was  never  re- 
newed. Mr.  Ogden  felt  that  as  a  public 
man,  bis  connection  with  the  Province  was 
at  an  end. "  He  retired  to  England,  and  ap- 
pealed to  the  Imperial  Government,  but 
was  told  that  his  claim  was  against  that  of 
Canada.  His  services  were  acknowledged, 
and  he  was  offered  several  colonial  appoint- 
ments which  he  declined ;  but  having  been 
caUechto  the  English  Bar,  he  eventually  ac- 
cepted the  Attorney-Generalship  of  the  Isle 
of  Man,  and  was  afterwards  appointed  to 
the  office  of  District  Registrar  at  Liverpool, 
and  held  both  these  appointments  at  the 
time  of  his  decease.  Mr.  Ogden  performed 
bis  duties  ably,  fearlessly  and  impartially  ; 
and  that  he  fulfilled  them  to  the  satisfaction 
of  the  Sovereign  and  her  advisers  is  mani- 
fest from  the  important  offices  successively 
conferred  upon  him.  In  the  conduct  of 
cases  before  the  courts  of  criminal  jurisdic- 
tion he  wan  singularly  successful,  and  this 
mainly  because  while  he  was  in  earnest  in 
enforcing  the  law,  he  never  forgot  that  jus- 
tice should  be  administered  in  mercy*  On 
the  dark  and  troublous  days  and  deplorable 
events  between  1837  and  1841,  and  Mr.  Og- 
den's  relations  to  them,  it  is  unnecessary  to 
comment  here ;  a  quarter  of  a  century  has 
since  punned  away,  and  we  may  leave  them 
to  the  historian ;  he  had  a  most  painful  duty 
to  perform,  and  we  believe  few  could  or 
would  have  performed  it  better.  Whatever 
differences  of  opinion  may  have  existed  as 
to  the  policy  which  he  was  called  upon  to 
carry  out,  one  thing  is  at  least  beyond  a 
doubt — in  the  re-adjustment  of  affairs  after 
thesfteunwa  paat^he  exerted  himself  stren- 
uously to  secure  just  rights  to  all  classes  of 
her  Majesty's  subjects.    Iu  private  life  Mr, 


Ogden  was  an  amiable  and  estimable  man, 
of  a  genial  and  fun-loving  temperament, 
fond  of  frolic,  and  happy  at  a  joke.  Kind 
and  liberal  to  all  under  him  or  about  him, 
and  never  forgetting  a  friend  or  a  service 
rendered,  he  had  that  power  most  essential 
to  a  public  man,  and  possessed  most  remark- 
ably by  the  greatest,  of  distinguishing  those 
able  to  do  good  service  and  attaching  them 
firmly  and  affectionately  to  him.  Ho  was 
twice  married;  first  to  Mary,  daughter  of 
General  Coffin,  by  whom  he  leaves  no  child- 
ren living,  and  secondly  to  Susan,  eldest 
daughter  of  the  late  Isaac  Winslow  Clarke, 
Deputy  Commissary-General,  then  in  charge 
in  ontreal,  and  a  niece  of  the  late  Lord 
Lyndhurst.  By  this  lady,  who  died  before 
him,  Mr.  Ogdcn  leaves  five  children,  four 
sons  and  a  daughter,  surviving  him. 

CHIEF  JUSTICE  EDWARD  BO  WEN. 

The  Hon.  Chief  Justice  Bowen,of  the  Supe- 
rior Court,  died  at  Quebec  on  the  12th  April, 
1866.  We  learn  from  Notman's  sketches 
that  the  late  Chief  Justice  was  born  on  the 
first  of  December,  1780,  at  the  town  of  Kin- 
sale,  situated  on  the  south-west  coast  of  Ire- 
land. The  father  of  the  deceased  was  a  doc- 
tor of  medicine  and  a  surgeon  in  H.  M. 
forces,  and  died,  while  very  young,  in  the 
West  Indies,  whither  he  had  accompanied 
his  regiment,  naving  completed  his  edu- 
cation in  Ireland,  Mr.  Bowen  accepted  an 
invitation  from  his  great-aunt,  Mrs.  Cald- 
well, the  wife  of  Colonel  the  Hon.  Henry 
Caldwell,  Receiver-General  of  Lower  Can- 
ada, then  a  resident  of  Quebec,  and  arrived 
in  this  country  on  the  12th  October,  1797. 
In  the  summer  of  the  following  year  he  was 
articled  to  their  son,  Mr.  John  Caldwell ; 
but  afterwards,  in  consequence  of  Mr.  Cald- 
well retiring  from  the  bar,  he  transferred 
his  articles  of  indenture  to  the  then  Attor- 
ney-General, the  Hon.  Jonathan  Sewell,  and 
while  yet  a  student,  was  appointed  Deputy 
Clerk  of  the  Crown  for  Lower  Canada.  In 
May,  1803,  Mr.  Bowen  was  called  to  the 
Bar,  and  was  the  first  who  received  a  pa- 
tent of  precedence  as  King's  Counsel  in 
Lower  Canada.  In  1807,  he  married  Eliza, 
daughter  of  Dr.  James  Davidson,  Surgeon 
of  the  Royal  Canadian  Volunteers.  Their 
married  life  continued  unbroken  for  the  long 
period  of  52  years,  Mrs.  Bowen  having  died 
in  1859.  The  issue  of  this  marriage  was 
sixteen  children— eight  sons  and  eight  daugh- 
ters. On  the  preferment  of  Mr.  Sewell,  1808, 
to  the  office  of  Chief  Justice,  Mr.  Bowen  be- 
came Attorney-General,  without  passing 
through  the  earlier  degree  of  Solicitor-Gen- 
eral,   He  sat  for  the  two  following  years  as 
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member  of  the  Assembly  for  Sorel.  On  the 
3rd  May,  1812,  he  was  appointed  a  judge  of 
the  King's  Bench,  and  in  1849  he  was  pro- 
moted to  the  office  of  Chief  Justice  of  the 
Superior  Court  of  Lower  Canada.  Ftfr 
nearly  forty  years  this  Methusalch  of  the 
Bench  did  not  feel  it  necessary  to  absent 
himself  from  his  duties,  or  even  apply  for 
the  customary  three  months9  leave  of  absence. 
Regarding  his  political  life,  we  learn  that 
he  was  ;  summoned  by  Royal  Mandamus, 
in  1823,  to  a  scat  in  the  Legislative  Council 
of  Lower  Canada,  and  in  1837  he  was  ap- 
pointed Speaker  of  that  body.  During  the 
fourteen  years  in  which  he  sat  in  the  Legis- 
lative Council,  we  believe,  he  took  his  part 
in  the  discussions  of  the  time;  and,  from 
his  own  view  of  duty,  he  sought  to  influence 
public  affairs  with  wisdom  and  patriotism. 
After  the  re-union  of  the  Provinces,  he  with- 
drew altogether  from  political  as  well  as 
parliamentary' life,  and  gave  his  undivided 
attention  to  the  duties  of  his  judicial  office, 
lie  was,  it  may  be  added,  one  of  the  mem- 
bers of  that  important  court  which  was  spe- 
cially appointed  for  the  consideration  of  the 
vexed  Seignorial  Tenure  question. 

Adverting  to  his  qualities  as  Judge,  Mr. 
Fennings  Taylor  says : — "  The  Chief  Jus- 
tice has,  we  believe,  always  been  regarded 
as  a  conscientious  and  pains-taking  judge, 
and  in  matters  of  criminal  jurisprudence 
particularly,  the  professional  promise  which 
attached  to  him  as  a  barrister  has,  we  be- 
lieve, been  fulfilled  by  him  on  the  bench." 


Recalling  Sentence. — At  the  Middle- 
sex Sessions  recently,  a  young  man  named 
Charles  Harmsworth.  was  convicted  of  steal- 
ing a  watch.  The  prisoner  was  only  21,  but 
there  was  a  melancholy  list  of  previous  con- 
victions against  him,  showing  that  from  the 
age  of  16,  he  had  no  sooner  been  liberated 
after  confinement  under  one  conviction  than 
he  committed  a  fresh  offence.  We  extract 
the  following  from  a  London  newspaper  re- 
port:— 

The  Assistant  Judge  sentenced  Harms- 
worth  to  penal  servitude  for  seven  years. 
As  the  prisoner  was  being  passed  out  of  the 
dock  he  struck  the  prosecutor  a  violent  blow 
under  the  left  ear,  which  was  heard  through- 
out the  court.  Upon  this  the  Assistant 
Judge  ordered  the  prisoner  to  be  brought 
back',  and  again  placed  in  the  dock,  and, 
addressing  him,  said  :  "  You  have  had  the* 
audacity  to  strike  the  prosecutor  a  violent 
blow  within  the  very  walls  of  the  court, 
when  he  came  here  to  perform  a  public  duty. 


I  shall  therefore  alter  your  sentence,  and  the 
sentence  I  now  pronounce  upon  you  is  that 
you  be  kept  in  penal  servitude  for  ten  yeans." 
Then,  addressing  the  prosecutor,  he  said, 
"  As  wo  believe  you  have  sustained  some 
injury,  we  order  vou  to  receive  £1  in  addi- 
tion to  your  ordinary  allowance  for  attend- 
ance." 

Delays  op  Justice. — The  delays  and 
waste  of  time  in  our  Montreal  Circuit  Court 
have  long  been  bitterly  complained  of.  It 
appears  that  in  Jamaica,  the  delays  in  the 
petty  Courts  had  some  influence  in  leading 
to  the  recent  insurrection.  Mr.  Justice  Kerr, 
one  of  the  Judges  of  the  Supreme  Court,being 
asked  by  the  Royal  Commission  why  the 
negroes  did  not  appeal  to  the  law  for  justice 
when  their  wages  were  kept  back,  gave  the 
following  explanation  : — 

"It  is  not  worth  their  while,  on. account 
of  the  difficulties  thrown  in  the  way  of  re- 
dress by  our  defective  management.  There 
is  the  expense.  The  least  that  a  suit  at 
petty  sessions  costs  is  7s.  6d.,  and  it  may 
cost  a  great  deal  more.  I  knew  a  trespass 
case  where  the  costs  amounted  to  upwards 
of  £10.  2nd.  The  tax  upon  their  time.  They 
may  have  80  miles  (one  way  only)  to  walk 
to  lodge  their  complaint;  and  the  distance 
to  attend  the  hearing.  3rd.  The  uncertainty 
of  the  result.  4th.  The  certainty  of  intoler- 
able delay ;  no  more  inveterate  abuse  clings 
to  the  administration  of  justice  at  petty  ses- 
sions ;  there  is  great  difficulty  in  getting  the 
court  constituted  at  all,  but  once  constituted, 
there  immediately  seems  to  be  a  sort  of  enchant- 
ment upon  it  to  postpone  the  business." 

And  then  he  proceeded  to  give  actual  in- 
stances within  his  personal  cognizance.  Fin- 
ally, he  sums  up:— 

"I  know  of  nothing  more  standing  in  need 
of  reform  than  the  delays  of  the  petty  court ; 
the  vexation  and  waste  of  time  which  they 
cause  to  the  humble  class  of  suitors  are  a 
perfect  scandal.  When  I  said  that  the  ma- 
gistracy did  not  possess  that  confidence  of 
the  lower  orders  which  is  necessary  to  the 
security  ot  the  country,  I  was  thinking  of 
unpaid  magistracy.  I  have  reason  to  be- 
lieve that  the  stipendiaries  give  satisfaction." 

Danger  of  Being  Buried  Alive  in 
France. — The  French  law  requires  the 
burial  of  a  deceased  person  to  take  place,  at 
the  outside,  36  hours  after  the  decease.  A 
petition  has  been  laid  before  the  Senate, 
pointing  out  that  the  delay  was  insufficient, 
that  there  were  many  cases  of  4<  suspended 
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animation ;"  and,  to  avoid  the  risk  of  being 
buried  alive,  urging  some  modification  of 
the  law.    The  representative  of  the  Govern- 
ment, M.  Rouland,    and   Viscount  de  la 
Gueronnifere  opposed  the  prayer  of  the  peti- 
tion, and  it  no  doubt  would  nave  been  con- 
signed to  the  waste  paper  basket,  but  the 
petitioner  found  an  unexpected  supporter 
in  the  person  of  Cardinal  Donnet,  the  Arch- 
bishop of  Bordeaux.  It  seems  that  upwards 
of  40  years  ago,  soon  after  he  had  taken  or- 
ders, he  fell  into  a  kind  of  trance,  which, 
although  he  retained  consciousness,  all  those 
about  him  mistook  for  death.      The  doctor 
regularly  certified  to  his  demise,  he  heard 
and  felt  the  carpenters  taking  the  measure 
for  his  coffin,  be  witnessed,  without  being 
able  to  move,  his  own  funeral  service,  but 
luckily  awoke  in  time.    He,  therefore,  warm- 
ly supported  the  prayer  of  the  petition, 
which  was  thereupon  referred  to  the  Govern- 
ment, with  the  hope  that  measures  would  be 
taken  to  render  impossible  the  recurrence  of 
such  fearful  mistakes.      There  can  be  no 
doubt  that  a  great  many  people  are  literally 
put  to  death  by  being  interred  while  only 
in  a  trance.    A  well-known  anatomist  (Bru- 
hier)  specifies  181  cases  of  premature  burial. 
There  are  several  historical  instances — among 
them  that  of  a  Spanish  nobleman,  who  was 
aroused  from  his  lethargy  by  the  point  ol 
the  knife  of  Andrew  Vesale,  as  his  body 
was   on   the    point  of  being  laid   open; 
there   is   also    the  tradition    of   Cardinal 
Espinosa,    who   seized  hold    of  the    bis- 
toury  after  a   crucial  incision  had  been 
effected  on  his  stomach.      Bat  even  at  the 
present  day  a  well-known  practitioner  esti- 
mates that  about  ten  people  per  annum  are 
thus  consigned  to  their  last  resting  place 
whilst  full  of  life.    If,  as  in  the  case  of  Cardi- 
nal Donnet,  they  retain  consciousness,  it  is 
difficult  to  imagine  death  under  a  more  ap- 
palling form. 


upon  two  things, — first,  the  national  char- 
acter ;  secondly,  the  judge ;  and  on  this  last 
almost  entirely.  .  The  chief  justice,  Sir  John 
Jervis,  was  the  criminal  judge  this  time, 
and  his  charges  to  the  jury  surpassed  in 
brilliancy,  clearness,  interest,  and  concise- 
ness, anything  I  ever  could  have  conceived. 
The  dullest  cases  became  interesting  directly  , 
he  began  to  speak, — the  most  intricate  and 
bewildered  clear.  I  do  not  think  above  one 
verdict  was  questionable  in  the  whole  thirty- 
six  cases  which  he  tried.  One  was  a  very 
curious  one,  in  which  a  young  man  of  large 
property  had  been  fleeced  oy  a  gang  of 
blacklegs 


Judicial  Keenness.—"  It  is  only  one 
hour  or  two  since  I  left  Lewes,  the  work  of 
the  Assize  being  over,  and  to  me  it  was  ra~ 
ther  a  wearisome  work.  Yet  I  do  not  regret 
having  had  this  office  (that  of  chaplain  to 
the  Sheriff)  this  year,  for  it  has  given  me  an 
insight  into  Criminal  Court  practice,  which 
I  never  should  have  had  but  for  this  occa- 
sion, for  nothing  else  would  have  compelled 
me  to  sit  twice  for  four  or  five  days  together 
through  every  case.  The  general  result  of 
mr  experience  is,  that  although  Burke  says, 
uthe  whole  end  and  aim  of  legislation  is  to 


lacklegs  on  the  turf,  and  at  cards.  Nothing 
could  exceed  the  masterly  way  in  which  Sir 
John  Jervis  untwined  the  web  with  which 
a  very  clever  counsel  had  bewildered  the 
jury.    A  private  note-book,  with  initials  for 
names,  and  complicated  gambling  accounts, 
was  found  on  one  of  the  prisoners.    No  one 
seemed  to  be  able  to  make  head  or  tail  of 
it.      The  chief  justice  looked  it  over,  and 
most  ingeniously  explained  it   all  to  the 
jury.  Then  there  was  a  pack  of  cards  which 
had  been  pronounced  by  the  London  detec- 
tives to  be  a  perfectly  fair  pack.   They  were 
examined  in  Court ;  every  one  thought  them 
to  be  so,  and  no  stress  was  laid  upon  the 
circumstance.    However,  they  were  handed 
to  the  chief  justice.   I  saw  his  keen  eye 
glance  very  inquiringly  over  them,  while  the 
evidence  was  going  on.    However,  he  said 
nothing,    and   quietly    put     them    aside. 
When  the  trial  was  over  and  the  charge 
began,    he    went    over   all    the    circum- 
stances, till  he  got  to  the  objects  found 
upon     the    prisoners.    "  Gentlemen,"     he 
said,  'I  will  engage  to  tell  you,  without 
looking  at  the  faces,  the  name  of  every  card 
upon  this  pack.1      A  strong  exclamation  of 
surprise  went  through  the  Court.    The  pris- 
oners looked  aghast.    He  then  pointed  out 
that  on  the  backs,  which  were  figured  with 
|  wreaths  and  flowers  in  dotted  lines  all  over, 
I  there  was  a  small  flower  in  the  right-hand 
'  corner  of  each  like  this— ****** 
I      The  number  of  dots  in  this  flower  was  the 
same  on  all  the  kings,  and  so  on,  in  every 
card  through  the  pack.    A  knave  would  be 
!  perhaps  marked  thus  : — ***  ***      An  ace 
I  thus  : — ***  And  so  on ;  the  difference  being 
I  so  slight,and  the  flowers  on  the  back  so  many, 
;  that  even  if  you  had  been  told  the  general 
principle,  it  would  have  taken  a  consider- 
able time  to  find  out  which  was   the  parti- 
cular flower  which  differed.      He  told  me 
afterwards  that  he  recollected  a  similar  ex 
pedient  in  Lord  DeRos's  case,  and  therefore 
set  to  work  to  discover  the  trick.      But  he 
did  it  while  the  case  was  going  on,   which 

!».*>  v.; w?   i a    x~  x~i.~    „i*v._    z_ ?*• m 


get  twelve  men  into  a  jury-box,"  yet  the 

jar?  system,  beautiful  as  it  is  in  theory,  is  in    he  himself  had  to  take  down  In  writing." 

itielf  neither  good  nor  bad,  but  depends  '  Rev.  F.  W.  Robertson,  Brighton. 
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ItoWTAXxnw*.-- "  *JWe  bad  been  a  loud 
cfjejgfrii^foxje^llera^  Then 

bad  been  in  the  month  of  July  preceding  a 
trial  upon  this  subject  in  the  Court  of  King1* 
Beach.  Vi.  Rusby,  an  eminent  cprafactor, 
was  indicted  for  haying  purchased  in  Mark 
Lane  ninety  quarters  of  oats,  at  41s.  per 

Suarter,  and  sold  thirty  of  them  again  on 
le  same  day  and  in  the  same  market  at  44s. 
The  "  heinous  charge  w  being  fully  proved; 
the  Jury  brought  in  a  verdict  of  guilty; 
upon  which  the  Chief  Justice,  Lord  Eenyon, 
thus  addressed  them :  "  You  have  conferred 
by  your  verdict  the  greatest  benefit  that 
ever  was  conferred  by  any  Jury  P 

The  law  laid  down  on  this  occasion  did 
not  altogether  pass  current.  It  was  after- 
wards discussed  in  full  Court,  and  the  Judges 
being  equally  divided  in  opinion,  the  bene- 
fit of  their  doubts  was  allowed  to  Mr.  Rus- 
by.»_ Stanhcpj$  Li/e  ofPUt^ol  III,  p.  251. 


ENGLISH  LAW  REPORTS. 

In  the  first  number  of  the  Law  Journal, 
we  published  an  extract  from  an  article  in 
Fraz6T*i  Magazine,  referring  to  a  scheme  for 
the  amendment  of  the  system  of  law  report- 
ing in  England.  In  pursuance  of  this  scheme 
a  Council  of  Law  Reporting,  of  which  Sir 
Fitzroy  Kelly  is  chairman,  has  been  organ- 
ized, and  has  commenced  the  publication  of 
a  series  of  reports,  which  is  expected  to  su- 
persede the  various  separate  and  indepen- 
dent sets  hitherto  issued.  The  object  is  an- 
nounced to  be  "  the  preparation,  under  pro- 
"  fessionai  control,  through  the  medium  of 
"  the  Council,  by  barristers  of  known  abil- 
"  ity,  skill  and  experience,  acting  under  the 
"  supervision  of  editors,  of  one  complete  set 
"  of  Reports,  to  be  published  with  prompti- 
"  tude,  regularity,  and  at  moderate  cost,  in 
u  the  expectation  that  such  a  set  of  Reports 
"  will  be  generally  accepted  by  the  profes. 
"  sion  as  sufficient  evidence  of  Case  Law  • 
"  so  that  the  judge  in  decision,  the  advocate 
"  in  argument,  and  the  general  practitioner 
"  in  the  advice  he  gives  to  his  client,  may  re- 
"  sort  to  one  and  the  same  standard  of  au- 
"  thority." 

About  thirty  barristers  are  engaged  in  re- 
porting for  the  Series,  and  the  style  of  exe- 
cution and  printing  is  very  superior.  The 
reports  are  paged  and  indexed  to  form  se- 


parate volumes  for  the  various  Courts,  tw4er 
ther  three  following  classes  :— 

L  The  Appellate  &rfe*.-?This  will  com- 
prise the  decisions  of  the  House  of  Lords 
and  the  Privy  Council,  not  Including  Indian 
Appeals. 

2.  ThsEquUy  8&ri*9~Tbi&w\l\comBri*t 
the  decisions  of  Hie  Lord  Chancellor  and  the 
Court  of  Appeal,  in  Chancery,  Lunacy,  and 
Bankruptcy,  and  also  those  of  the  Master  of 
the  Rolls,  and  the  Vice  Chancellors. 

3.  The  Common  Law  &wi<».— This  will 
comprise  the  decisions  of  the.  Queen's  Bench, 
Common  Pleas  and  Exchequer,  including 
Writs  of  Error,  and  Appeals  to  the  Exche- 
quer Chamber;  also  the  decisions  of  the 
Courts  of  Probate,  Divorce,  and  Matrimo- 
nial Causes ;  the  Admiralty  and  Ecclesiasti- 
cal ;  and  the  Court  of  Criniinal  AppeaL 

It  is  evident  that  this  Series,  if  success- 
ful, and  if  it  be  conducted  with  unabated 
vigour  and  ability,  must  prove  of  great  util- 
ity to  the  profession,  And  make  the  study  of 
case  law  a  much  easier  task  to  the  student. 
As  many  of  the  English  decisions  are  of  inter- 
est here,  we  propose  to  notice  from  time  to 
time,  beginning  in  the  present  number,  the 
leading  cases  and  most  important  holdings, 
giving  the  reference  to  the  Law  Reports,  so 
that  those  interested  in  any  case  may  readily 
find  it  in  the  English  Series. 

Ejectment — Tide  bn.mere  Poseeuien—Deme- 
akU  InUrttt  in  Land* — A  person  in  possession  of 
land  without  other  title  has  a  devisable  interest , 
and  the  heir  of  his  devisee  can  maintain  eject- 
ment against  a  person  who  has  entered  upon 
the  land,  and  cannot  shew  title  or  possession  in 
any  one  prior  to  the  testator.      Possession  is 

Sood  title  against  all  but  the  rightful  owner. 
sher  v.  Whitlock,  Q.  B.  1. 

Railway  Company. — Breach  of  Contract. — A  ' 
by-law  ot  the  defendants,  a  railway  company, 
required  each  passenger  to  shew  his  ticket  when 
required.  The  plaintiff  took  tickets  for  himself, 
his  servants,  and  horses,  by  a  particular  train, 
on  the  defendants1  railway.  The  train  was 
afterwards  divided  into  two.  The  plaintiff  tra- 
velled in  the  first  train,  taking  all  the  tickets 
with  him.  When  the  second  train,  with  the 
servants  and  horses,  was  about  to  start,  the 
plaintiff's  servants  w#ere  required  to  produce 
their  tickets,  and  on  their  being  unabfe  to  do 
so,  the  defendants  refused  to  carry  to  em  :— 

Held,  iu  an  action  by  the  plaintiff  for  not  carry- 
ing his  servants,  that  as  the  defendants  con- 
tracted with  the  plaintiff,  and  delivered  the 
tickets  to  him  and  not  to  the  servants,  the  de- 
fendants could  not,  under  the  byrlaw,  justify 
their  refusal  to  carry.  Jennings  r.  Great  North- 
ern Railway  Co.,  Q.  B.  7. 
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Railway  ComkaM.—B§4aw,  validity  and  com' 
sanction*.— TfaveUimg  without  a  Tu£*t.—By  a 
'^  etfVrairway  company,  no  passenger  was 
^Jtoentecrtravelmacarriagewtth- 
W  Hs  fare  gad  obtained  a  tfekat, 
was  to  sbetr4  whenever  re- 
^  on  demand  before  leaving  the 
iiy V  premises.  And  anjr  passenger  not 
so  produdng  or  delrvetf  rig-up  Ms  ticket  Vu  to 
be  required  to  pay  ibe  larerrom  the  nlaee  whence 
the  train  originally  started,  or  forfeit  a  turn  not 
exceeding  forty  snlllings-- 

A/a*,  that  this  by-law  only  applied  to  the  case 
of  a  person  having  and  wilfullv  refusing  to  pro- 
dace  or  pre  op  his  ticket,  and  not  to  the  case 
of  a  person  travelling  without  haying  paid  for 
and  obtained  a  ticket,  with  no  intention  to  de- 
fraud the  company. 

Held,  also,  that  if  the  by-law  extended  to  the 
latter  case,  it  wonld  hare  been  illegal  and  void 
under  8  Vict,  c  SO,  a.  109>as  repugnant  to  sec- 
tion 103,  which  makes  a  fraudulent  intention 
the  gist  of  the  offence  of  travelling  without  hav- 
ing paid  the  fare.  Dearden  a.  Townaend, 
Q.  B.  10. 

Poor.—JrrcmoveabUUv. — Break  of  Residence.- 
A  woman,  having  resided  for  sixteen  years  in 
the  parish  of  S.,  was  obliged  through  poverty  to 
sell  her  furniture  and  give  up  her  lodgings ; 
and  being  destitute,  she  slept  for  one  night  on 
doorsteps  in  the  same  parish,  and  after  that,  for 
twenty-one  successive  nights,  in  a  refuge  for 
the  houseless  poor  in  an  adjoining  parish ;  dur- 
ing the  day-time  she  wandered  about,  chiefly 
in  the  parish  of  8.  She  then  applied  to  be  ad- 
mitted into  the  workhouse  of  S. ;  but  being  re- 
rased,  she  slept  for  two  nights  in  the  parish, 
and  after  that  was  received  into  the  workhouse, 
and  an  order  for  her  removal  applied  for : — 
Held,  that  the  pauper  had  not  ceased  to  reside 
in  the  pariah  of  8.,  and  was  therefore  immove- 
able. Queen  «.  St.  Leonard,  Shoredltch,  Q -B., 
21 

Carrier— Contract  to  carry  partly  by  Und  and 
partly  by  sea.— When  there  is  one  entire  contract 
to  carry  partly  by  land  and  partly  by  sea,  the 
contract  is  divisible,  and  as  to  the  land  jour- 
ney, the  Carrier  is  within  the  protection  of  the 
Carriers'  Act,  11  Geo.  4.  and  1  Wnr  4,  c.  68. 
LeConteur  v.  London  and  8onth- Western  Bail- 
way  Co.,  1  Q.  B.,  64.  The  remarks  of  the 
judges  in  this  case  are  of  interest,  as  showing 
that  the  Company  would  have  been  liable  but 
for  the  special  protection  afforded  by  the  Car- 
riers' Act,  whicn  says  "  No  carrier  by  land  shall 
be  liable  to  the  loss  or  injury  of  certain  articles 
above  the  value  of  £10,  unless  the  value  is  de- 
clared, and  the  increased  charge  paid." 

The  facts  were  these :  The  passenger,  a  mas- 
ter mariner,  on  arriving  at  the  station  at  South- 
ampton, took  his  chronometer,  valued  at  £25, 
in  his  hand,  gave  it  to  the  porter  of  the  defend- 
ants, and  the  porter  then,  in  his  presence,  placed 
it  upon  the  seat.  The  passenger  went  away 
for  some  purpose ;  while  he  was  gone  the  chro- 
nometer was  stolen.  The  judges  were  all  of 
opinion  that  carriers  are  liable  for  small  articles 
carried  by  passengers  into  the   cars,   unless 


the  case  conies  as  ibis  did,  under,  the  i 
provision*  of  the  Carriers'  Act  Chief  Justice 
ttockburn  remarked :  "  I  cannot  kelp  thinking 
we'ought  to  require  vary  special  circumstances 
Indeed^  and  circumstances  leading  irjesienbly 
to  the  conclusion  that  the  passenger  takes  amah 
personal  control  and  charge  of  Us  luggage  as 
to  altogether  give  up  all  hold  upon  the  com- 
pany, before  we  ean  aay  that  the  company,  as 
•common  carriers,  would  not  be  liable  in  the 
event  of  the  lost;  if,  therefore,  the  case  had  de- 
pended upon  the  question  whether  or.  not  the 
company  were  liable  upon  the  general  issue, 
I  should  be  of  opinion  that  the  plaintiff  was  en- 
titled to  1 


Statute  of  Frauds,  29  Car.  2,  e.  3,  s.  17  :«— 
Letter  to  an  agent  suJUient  memorandum. — A 
letter  signed  by  the  party  to  be  charged,  written 
to  his  own  agent,  referring  to  letters  of  the  agent 
stating  the  terms  upon  which  the  letter  nee 
made  a  contract  on  his  behalf  with  the  other 
party  for  the  purchase  of  goods,  is  a  suffi- 
cient note  or  memorandum  of  the  bargain  to 
satisfy  the  17th  section  of  the  Statute  of  Frauds. 
Gibson  v.  Holland.  C.  P.  1.  In  this  case  the 
defendant  had  commissioned  a  person  to  pur- 
chase a  horse  for  him,  and,  on  hearing  that  it 
had  been  purchased,  wrote  to  his  agent,  saying, 
"  I  only  returned  home  yesterday  evening,  or  1 
should  have  at  once  answered  your  first  letter, 
and  sent  you  a  cheque  for  the  mare  which  you 
were  kind  enough  to  buy  for  me"  The  Court 
was  of  opinion  that  it  was  not  necessary  that 
the  document  should  be  addressed  to  the  person 
who  was  to  take  advantage  of  It.  "  Provided 
you  have  in  writing  an  admission  by  the  party 
to  be  charged  of  the  bargain  having  been  made, 
the  requirement  of  the  statute  is  satisfied,  though 
the  memorandum  does  not  show  a  contract  in 
the  sense  of  its  being  a  complete  agreement." 

Bankruptcy— Deed  of  Arrangement—"  Value** 
of  Creditors— Secured  and  unsecured  Creditors—' 
Section  192  of  the  English  Bankruptcy  Act, 
1661,  requires  that  a  deed  of  arrangement  be- 
tween a  debtor  and  his  creditors  shall,  in  order 
to  bind  non— assenting  creditors,  be  assented 
to  or  approved  of  in  writing  by  a  majority  in 
number,  representing  three-Fourths  in  value  of 
the  creditors  of  such  debtor,  whose  debts  shall 
respectively  amount  to  £10  and  upwards  :— 

HELD. — That  in  determining  whether  the  re- 
quisite majority  in  value  of  the  creditors  have  as- 
sented to  the  deed,  the  value  of  securities  held  by 
secured  creditors  is  not  to  be  deducted.  Whittaker 
v.  Lowe,  Ex.  74. 

Crown  Cases  Reserved. 

Bigamy — Absence  during  seven  years. — Upon 
n  it  is 
ifel 
\  preceding  1 
it  is  incumbent  on  the  prosecution  to  shew  that 
during  that  time  he  was  aware  of  her  existence  ; 
and,  in  the  absence  of  such  proof,  the  prisoner 
is  entitled  to  be  acquitted.  Queen  v.  Curger- 
wen,  C.  C.  R.  p.  1.  In  this  case  the  prisoner 
had  been  convicted  by  the  jury,  but  Wiiles,  J. 
let  him  out  on  bail  till  the  opinion  of  the  Court 
for  Crown  Cases  Reserved  had  been  taken.  Pol- 


a  trial  for  bigamy,  when  it  is  proved  that  the 
prisoner  and  nis  first  wife  have  lived  apart  for 
the  seven  years  preceding  the  second  marriage, 
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lock,  C.  B.,  who  rendered  the  judgment  of  the 
Court  quashing  tb«  conviction,  observed: 
"  This  question  has  arisen  more  than  once  be- 
fore ;  and  we  are  now  asked  to  settle  the  law 
on  the  subject.  The  term  "  burden  of  proof  " 
is  an  inconvenient  one,  except  when  a  person 
is  called  upon  to  prove  an  affirmative.  Our  at- 
tention has  been  called  to  a  note  by  the  editor 
of  Russell  on  Crimes,  (Mr.  Greaves)  known  as 
a  gentleman  of  great  learning,  ability,  and  re- 
search, who  appears  to  have  adopted  the  view 
that  the  burden  ef  proof  lies  on  the  prisoner. 
We  think,  however,  that  it  is  contrary  to  the 
general  spirit  of  the  English  law  that  the  pri- 
soner should  be  called  on  to  prove  a  negative ; 
and  that  it  is  better,  and  more  in  agreement 
with  the  general  doctrine  and  principles  of  our 
criminal  law,  to  adopt  the  rule  laid  down  by 
Wightman,  J.,  in  Reg.  v.  Htaton.  (3  Fost.  & 
Fin.  819.)" 

Attempt  to  have  carnal  knowledge  of  a  girl  un- 
der the  age  often. — Consent. — The  offence  of  at- 
tempting to  have  carnal  knowledge  of  a  girl  un- 
der the  age  of  ten  years  may  be  committed, 
notwithstanding  the  girl  consents  to  the  acts 
done.  Queen  v.  Beale,  C.  C.  R.,  p.  10.  The 
case  stated  shewed  that  the  girl  "  was  nearly 
ten  years  old ;  that  she  lived  with  her  father 
and  mother ;  and  that  the  prisoner  was  a  lodger 
in  their  house.  On  the  day  in  question  she  went 
into  his  room,  when  he  pulled  her  between  his 
knees,  raised  her  clothes,  took  down  his  trow- 
sers,  and  indecently  assaulted  her.  He  hurt 
her  a  little  ;  on  which  she  cried  out.  Bat  she 
did  nothing  to  prevent  him,  and  made 
no  objection  to  the  act.  He  told  her  not 
to  tell  her  mother,  and  she  did  not  in  fact 
tell  of  it  until  some  days  after."  The  jury 
found  the  prisoner,  "  Guilty,  for  that  the  child 
was  too  young  to  know  what  it  was  she  was 
doing,  and  therefore  consented  to  the  act  done 
by  the  prisoner."  Pollock,  C.  B.,  in  giving 
judgment  affirming  the  conviction,  observed : 
"  The  learned  judge  who  tried  the  case  seems 
to  have  thought  that  a  full  and  ample  consent 
on  the  part  of  the  girl  would  have  prevented  the 
completion  of  the  crime,  and  that  a  consent  of 
a  different  character  would  not  have  had  that 
effect.  That  opinion,  in  reality,  was  utterly 
unfounded.  (  Consent  was  altogether  unimpor- 
tant. The  iury  said  the  prisoner  was  guilty, 
but  found  that  there  had  been  a  qualified  con- 
sent on  the  part  of  the  girl ;  and,  if  the  nature 
of  the  consent  had  been  material,  it  might  have 
been  necessary  to  analyze  the  facts  of  the  case. 
Those  facts,  however,  shew  an  attempt  to  com- 
mit a  crime,  where  consent  was  immaterial.  Of 
course,  if  the  indictment  had  been  merely  for 
an  indecent  assault,  the  question  of  consent 
would  have  become  material." 

Malicious  Injury. — The  prisoner  plugged  up 
the  feed-pipe  of  a  steam-engine,  and  displaced 
other  parts  of  the  engine  in  such  a  way  as  ren- 
dered it  temporarily  useless,  and  would  have 
caused  an  explosion,  if  the  obstruction  had  not 


been  discovered,  and,  with  some  labour,  re- 
moved :— 

Held—  That  he  was  guilty  of  damaging  the 
engine  with  intent  to  render  it  useless,  wtthtn  the 
meaning  of  the  24  and  25  Vict.  c.  97,  s.  15.  which 
enacts  that,  "  Whosoever  shall  unlawfully  and 
maliciously  cut,  break,  or  destroy,  or  damage  wtfk 
intent  to  destroy  or  to  render  useless,  any  machine 
or  engine,  whether  fixed  or  moveable,  used  or  in- 
tended to  be  used  for  sowing,  reaping,  Sfc.  shall  be 
guilty  of  felony*  Queen  v.  Fisher  C.  C.  R.tp.  7. 
Pollock,  C.  B.,  observed  :  "  It  is  like  the 
case  of  spikin%*  a  gun,  where  there  is  no  actual 
damage  done\o  the  gun,  although  it  is  rendered 
useless.  The  case  falls  within  the  expression 
'  damage  with  intent  to  render  useless.9 

The  conviction  was  affirmed. 

A  Pure  Judiciary.—- In  a  forcible  speech  at 
the  Cooper  Institute,  New  York,  in  1863,  Mr. 
Brady,  an  eminent  lawyer  of  that  city,  made 
use  of  the  following  language : — "  Why,  gen- 
tlemen, let  me  tell  you,  as  one  who  began  the 
profession  of  law  at  twenty.one  years  of  age, 
such  a  change  has  occurred  in  the  administra- 
tion of  justice  in  this  city  that  when  a  man 
walks  into  my  office  with  a  bundle  of  papers, 
and  says  to  me,  '  Mr.  Brady,  here  is  an  injunc- 
tion granted  to  prevent  my  carrying  on  my 
regular  business,'  and,  in  one  of  the  very  latest 
cases  I  tried,  there  was  an  injunction  to  prevent 
a  man  from  continuing  to  act  as  the  foreman 
and  cutter  in  a  merchant  tailoring  establishment 
in  this  city — an  injunction  from  a  judge  to  pre- 
vent him  from  carrying  on  his  lawful  trade  for 
the  maintenance  of  his  family.  How  do  you 
think  I  received  those  papers  7  When  I  nrft 
entered  the  profession,  1  would  never  have 
asked  what  judge  granted  it,  but  I  would  have 
looked  to  the  merits  of  the  case,  and  tried  to 
tell  my  client  what  I  thought.  But,  gentlemen, 
the  question,  before  even  looking  at  one  word  : 
written  on  that  paper,  was,  '  What  judge 
granted  this  injunction?'  Next,  '  What  judge  | 
is  to  hear  this  case  ?'  And  when  that  latte 
question  is  answered,  in  many  cases  I  have 
handed  the  papers  back  and  told  my  friend, 
'  I  can  be  of  no  service  to  you — you  must  em- 
ploy such  a  man,  between  whom  and  the  judge, 
or  judge's  partner,  friend,  agent,  or  huckster, 
there  exists  a  great  affection— employ  him  and 
you  will  have  some  chance  to  maintain  your 
rights  in  a  court  of  justice.'  Is  this  any  fancy 
picture  ?  It  is  the  language  of  the  most  sober 
and  dreadful  reality." 

The  Jury  System.— On  the  13th  April  in- 
stant, Mr.  Justice  Mondelet  called  attention  to 
the  anomalous  state  of  the  Jury  Law,  by 
which  the  first  panel  of  jurors  were  allowed  to 
go  at  the  end  of  one  week,  while  the  second 
panel  must  do  their  duty  for  the  rest  of  the 
term.  The  latter  had  been  here  now  for  about 
a  fortnight,  and  there  was  every  prospect  of 
their  being  here  for  a  considerably  longer 
period.  It  was  a  great  hardship,  and  ought  to 
be  rectified  by  the  Government  amending  the 
Jury  Law. 

Mr.  Ramsay  said  that  he  had  drawn  the  at- 
tention of  the  Government  to  the  subject. 
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vit.   Roberts  v.  West, 94 

Capiat,  sufficiency  of  Affidavit.     Gregory 

and  Ireland, 37 

Capital  Punishment  Commission, 106 

Carnal  Knowledge.— Attempt  to  have  Car- 
nal knowledge  of  a  girl  under  the  age  of 

ten — Consent,. « 128 

Carrier — Contract  to  carry  partly  by  land 

and  partly  by  sea, 127 

Cartage— The  Grand  Trunk  Railway  cart- 

tage  question, 73 

Cause   of  action,  declinatory  exception. 

Amiot  v.  Martineau, 26 

Certiorari. — There  being  no  appeal  to  the 
Queen's  Bench  on  Certiorari,  there  is  no 
appeal  to  the  Court  of  Review*    Ex  parte, 

Spelman, 115 

Challenge  of  the  Crown  in  cases  of  mis- 
demeanor.    Queen  v.  Hogan, 70 

Change  of  Surname, ,     40 

Charge  to  a  Jury,  singular, 40 

Church  Dues. — A  person  ceasing  to  profess 
the  Roman  Catholio  religion  must  notify 
the  Curl  in  writing,  in  order  to  be  ex- 
empted from  payment  of  church  dues. 

Proulx  v,  Dupuis, 94 

Circuit  Court,  Montreal,  waste  of  time  in,  16 
Clerk. — A  tender  of  arrears  due  clerk  of 
an  insolvent  with  one  month's  salary  in 
advance,  was  held  sufficient,  though  he 
was  engaged  for  a  year,  of  whioh  four 
months  had  not  expired.    Ouellette  and 

Badeau, 57 

Code. — What  a  good  Code  should  com- 
prise,       23 

Codification  of  the  English  law, 17 

Coffin,  Prothonotary,  obituary  notice  of. . .    81 
Colenso  Appeal  Case,  letter  of  Metropoli- 
tan's Chancellor, 38 

Commencement  de  preuve  par  ierit.  Lavoie 
and  Gagnon, 35 
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Commissions  to  the  Bar, 40,  72,  81,  106 

Commissions  to  the  Bar  of  Lower  Canada . .     10 
Commitment — When  a  Commitment  is  ille- 
gal on  its  face,  the  writ  of  Habeas  Corpus 
will  be  ordered  to  issue  instanter.    Mes- 
sier for  hob.  carp 71 

Composition,  action  on  note  given  in  ex- 
cess of  amount  of  composition  should  be 
met  by  a  plea  alleging  fraudulent  in  ten-  ' 
tion.  Martin  et  al  and  Macfarlaoe, ....  55 
Composition,  deed  of,  set  aside  on  proof 
that  the  creditors  were  induced  to  sign 
by  fraudulent  representations.  Girard 

and  Hall, 58 

Composition.— The  giving  of  a  promissory 
note  by  an  insolvent  to  a  creditor,  to 
induce  him  to  sign  a  deed  of  composition, 
is  fraudulent.  Sinclair  et  al  and  Hender- 
son et  al, 54 

Contract. — Contractor  and  Architect  ex- 
empted from  liability  by  the  work  being 
received  over,  except  as  to  vice  du  sol  ou 
de  construction.    Morrison  et  at,  and  Du- 

charme, 55 

Copyright,  the  law  of, 80 

Corporation,  not  exempted  from  giving 
security  for  costs.  Columbian  Insurance 

Co.  v.  Henderson, 98 

Costs. — In  an  action  of  ejectment,  where 
no  rent  is  due,  the  costs  will  be  taxed 
according  to  the  amount  of  the  annual 

rent.     Smith  v.  Noad, 67 

Costs. — Vendor  of  real  property  has  aright 
to  costs  of  action  to  rescind  sale  in  one 
district,  and  costs  of  opposition  ajin  de 
distraire    in   another.    Demers  and  St. 

Amour, 59 

Crown  Cases  Reserved, 127 

Crown  proceedings,  stamps  on, 81,  106 

Damages. — A  Corporation  is  liable  for  dam- 
ages for  neglect  of  duty,  though  the 
damages  appear  to  have  been  sustained 
in  consequence  of  plaintiffs  own  negli- 
gence.   Lecours  v.  St.  Laurent, 106 

Damages.    Action  for  damages  to  barges, 

Crowley  o.  Dickinson, 30 

Damages. — Corporation  held  in  damages, 
where  the  accident  occurred  in  conse- 
quence of  part  of  a  street  being  incum- 
bered with  building  materials  to  more 
than  half  its  extent,  and  left  without  a 
light  at  night.  Humphreys  v.  Corpora- 
tion of  Montreal, 65 

Damages  for  assault  on  a  justice  of  the 
peace  in  a  Magistrate's  Court.  Belanger 

v.  Gravel 98 

Damages  for  collision.    Eussy  v.  Lamour- 

eux, Ill 

Danger  of  being  buried  alive  in  France, ...  1 24 

Death  penalty, .* 72 

Declinatory  exception,    cause  of  action. 

Amiot  v.  Martinean, , 26 

Delays  of  Justice, 124 

Dilibiri,  Q.  on, 48 

De  Lorimier,  J.  B.  C,  obituary  notice  of, ,     71 
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Demurrage,  short  delivery.  Seymour  v. 
Sincennes, 118 

Demurrer  to  use  of  present  tense,  alleging 
that  defendant  "  has  no  right  to  erect," 
instead  of  "  had  no  right  to  erect,11  at  the 
time  of  the  erection.  Stephens  v  Hop- 
kins,     93 

Demurrer  will  be  maintained  to  declaration 
on  a  special  contract,  and,  without  ask- 
ing that  the  contract  be  set  aside,  claim- 
ing more  than  was  stipulated  by  the  con- 
tract.   Gough  v.  Greaves, 95 

Digested  Index,  by  T.  K.  Ramsay, 15> 

Disagreement  of  Juries, 103 

Dissentients. — Rights  of  non-resident  dis- 
sentients,  .' 77 

Disturbing  the  peace.— A  conviction  for 
disturbing  the  public  peace  "  in  premises 
off  a  street,"  is  bad.    Ex  parte  Gareau,    63: 

Domicile. — A  residence  of  a  year  and  a  day 
is  not  required  in  order  to  acquire  a  domi- 
cile to  entitle  party  to  exemption  from 
giving  security  for  costs.  Benning  v. 
Canadian  Rubber  Co 97 

Domicile,  election  of,  by  attorney  of  oppos- 
ant.    Leclaire  v.  Daigle, 93 

Donation  declared  fraudulent.  Ward  t>. 
Brown 95 

Donation  for  good  consideration  not  con- 
sidered fraudulent  because  the  donor  had 
a  chirographary  creditor  who  obtained 
judgment  against  him  eighteen  months 
after  the  donation.  Tessier  v.  Bien- 
jonetti, 68 

Donation  of  a  Conqu&t  of  the  community. 
Fletcher  v.  Perillard, 26 

Donation,  with  clause  prohibiting  aliena- 
tion.   Kiernan  and  Kiernan, 5? 

Drummond  County,  Circuit  Court  in, ...  •     72 

Ejectment, 126 

Ejectment.    See  Costs. 

Ejectment,  verbal  notice  to  quit.  Molleur 
v.  Favreau, 29 

Election. — The  petitioners,  in  the  case  of  a 
contested  election,  not  severally  liable  to 
the  sitting  member  for  their  half  of  the 
Commissioner's  fees,  the  whole  of  which 
had  been  paid  by  the  sitting  member. 
Lamere  and  Guevremont, 59 

English  Law  Reports, 126 

English  Law,  State  of 19 

Evidence,  corroborative  evidence  necessary 
under  O.S.  C,  cap.  94,  sec.  26.  Queen  p. 
Perry, 60 

Evidence  in  rebuttal  on  an  application  to 
quash  capias.    Miller  v.  Dutton, 29 

Evidence.    See  Forfeiture. 

Evidence.— Verbal  evidence  of  notice  to 
Curd  of  ceasing  to  profess  the  Roman 
Catholic  religion,  inadmissible.  Proulx 
v.  Dupuis, ,...      94 

Examination  of  candidates  for  commissions) 

to  the  Bar, 10 

Exception  d  la  forme ,  truth  of  bailiff's  return 
may  be  attacked  by.     Irish  v.  Brown, . .    Ill 
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Executor.*  Ad  action  against  an  executor, 
to  recorer  moneys  received  by  him  on 
account  of  the  estate,  must  be  in  the 
form  of  an  action  to  account.  McPhee 
and'  Woodbridge, 86 

Executors. — It  is  for  the  executors,  and  not 
for  the  usufructuary  under  the  will,  to 
take  proceedings  to  support  the  rights  of 
the  estate.     Johnson  t>.  Aylmer, 67 

Expertise  in  ejectment  case.  Hall  t>.  Brig- 
ham, 26 

Experts.— Report  of  medical  expertt  as  to 
value  of  life  rent.  Tremblay  t>.Vadc- 
boncoeor, 109 

Experts.   See  Provincial  Land  Surveyors. 

Expropriation  Commissioners.  See  Pro- 
hibition. 

Foreclosure— A  defendant  who  has  been 
regularly  foreclosed  will  not  be  allowed 
to  come  in  and  plead,  when  the  plea 
offered  is  not  considered  good.  Corpora- 
tion of  Montreal  v.  Hanson, 100 

Forestalling, 126 

Forfeiture. — The  burden  of  proof  lies  on  the 
claimant  to  establish  that  the  goods  are 
not  liable  to  forfeiture.  Rothstein  and 
Dorion, 85 

Felony. — New  trial  for  felony,  granted. 
Queen  v.  Daoust.  (This  decision  was  set 
aside  subsequently  by  the  full  court.) ...     70 

Forgery,  Daring, 14 

Forgery. — Plea  to  action  on  a  cheque,  that 
funds  had  been  drawn  out  on  forged 
cheque.  Wenham  v.  Banque  du  Peuple. .     30 

Fraudulent  preference.  Gault  v.  Donelly,  119 

Funeral  Expenses. — The  heirs-at-law  are 
liable  each  for  his  share  only  of  the 
charges  for  interring  their  parents.  Fab- 
rique  of  Montreal  v.  Brault, 66 

Garnishees  condemned  to  pay  over  moneys. 
Kingston  v.  Torrance, 108 

Garnishee. — Where  the  garnishee  by  mak- 
ing a  vague  declaration  has  led  the 
plaintiff  to  contest  it,  the  latter  may  dis- 
continue the  contestation  without  pay- 
ing costs.    Bonnell  v.  Miller, 122 

Girouard  on  the  Insolvent  Act  of  1864. ...     50 

Gothic  work,  double  charge  for,  rejected. 
Ouimet  and  Gamache, 86 

Guarantee,  letter  of,  held  sufficient  and 
binding.   Bronsdon  and  Drennan, 85 

Guarantee,  without  consideration,  and 
obtained  by  fraudulent  representations, 
null.   Joslyn  v.  Baxter 117 

ffypotklqw.—The  action  en  declaration 
(Thypothique  is  a  real  action,  and  is 
always  appealable.  Dupont  et  al.  and 
Grange 52 

Indian  Lands,  sale  of,  without  authority 
from  the  Commissioner,  illegal.  Com- 
missioner of  Indian  Lands  v.  Jannel,. . .  Ill 

Indictment,  formal  defects  in,  cured  by 
verdict.    Queen  v.  Foreman, 70 

Inscription  of  case  generally  on  the  merits. 
Kathan  v.  Kathan, 107 


Insolvent  Act,  has  superseded,  by  a  special 
procedure,  the  •  procedure  under  the 
ordinance  of  1667,  which  required  the 
Sheriff  to  make  a  prods  verbal,  to  ac- 
company his  report.  Johnston  t>.  Kelly, .  96 
Insolvent  Act  of  1864. — An  insolvent  who 
has  allowed  the  delay  of  five  days  pre- 
scribed by  this  act  to  elapse  without 
presenting  a  petition,  will  not  be  per- 
mitted to  appear  afterwards.  May  v.  La- 
rue,       97 

Insolvent  act  of  1864 — A  demand  made  up- 
on a  trader,  requiring  him  to  make  an  as- 
signment, will  be  dismissed,  if  it  appears 
that  such  demand  was  made  for  the  pur- 
pose of  enforcing  payment  of  a  particular 

debt.    Lacombe  v.  Lanctot, 1 10 

Insolvent  Act  of  1864,  by  D.  Girouard,. . .     50 
Insolvent  Railway   Company,  liability  of 

shareholders.    Ryland  v.  Routh 114 

Insurance— A  policy  is  vitiated  by  changes 
in  the  buildings  insured,  increasing  the 
risk,  without  legal  notice  to  the  insurers. 
British  American  Land  Co.  v.  Mutual 

Fire  Insurance  Co 95 

Insurance,  vagueness  in  specification,  effect 
of  receiving  premium  for  additional  in- 
surance after  the  fire.    Quenneville  v. 

Mutual  Insurance  Co 116 

Intervention,  return  of  service  must  be  made 
within  three  days.  Beaudet  v.  Martel,.. .     29 

Irish  Bench,  The, 79 

Irvine's  Mr.  proposed  amendments  re- 
specting admission  to  the  Bar 10 

Jews,  Portuguese,  their  title  to  certain  land 
adjoining  that  formerly  used  as  a  Jewish 
cemetery.  Taylor  and  Buchanan  et  al.r     58 
Judgment  improperly  motivi.  McGinnis  t\ 

Cartier, 66 

Judgment  in  vacation,  ex  parte,  may  be  in- 
scribed for  review  by  the  defendant  im- 
mediately.  Duvernay  v.  Corp.  Parish  of 

St.  Barthelemy, 108 

Judgments,  notice  of, 47 

Judgment  prematurely  rendered  while  a 
petition  en  desaveu  was  undisposed  of. 

Guertin  and  O'Neil 83 

Judicature,    "  Q.  C."   on   our   Judicature 

System, 78 

Judicial  keenness, 125 

Judiciary,  A  pure, 128 

Juridical  day.    See  Review. 

Juries,  Disagreement  of, 103 

Juries,  Vagaries  of, 47 

Jury  system,  The, 128 

Kidnappers1  case, 75 

Law  Journal  Reports, 26, 52,  82,  106 

Law  Reform,  Mr.  G.  W.  Stephens  on  the 
advantages  of  a  Society  for  the  discus- 
sion of  legal  reforms, 11 

Law  Reform  Society, 11 

Law  Reporting  in  England, 24 

Lease. — Allegation  of  verbal  lease  may  be 
accompanied  by  count  for  use  and  occu- 
patfpn.   Hanower  and  Wilkie, 37 
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Lease. — Clause  prohibiting  sab-letting 
without  consent  of  proprietor.    Cord- 

ner  and  Mitchell, 58 

Lease. — Manure  left  upon  a  farm  after  the 
cancellation  of  a  lease.    Lockhead  v. 

Grant, 29 

Lease,  plea  to  action  for  rent,  that  land- 
lord knowingly  leased  the  house  for 
purposes    of    prostitution.     Wragg   v.  • 

Ritchie, 29 

Lease,  plea  to  action  for  rent,  that  landlord 
leased  the  premises  for  purposes  of  pros- 
titution.   Ritchie  et  al.  and  Wragg.. . .       59 
Lease,  sub-letting  without  permission  of 

the  proprietor.  Cordner  v.  Mitchell,.  28,  58 
Lease.— The  fact  of  the  premises  being 
damp  was  held  not  to  be  good  ground 
for  demanding  the  resiliation  of  the 
lease,  tenant  being  aware  of  the  fact 
when  he  leased  the  house.    Doutre  and 

Walsh 66 

Lease.— The  surety  of  a  tenant  has  no  right 
of  action  for  the  resiliation  of  the  lease  in 
the  name  of  the  tenant.   O'Donahue  v. 

Morson, 92 

Legacy,  left  by  the  testator  to  a  person  who 
owes  him  a  sum  of  money ;  in  such  case 
the  presumption  is  that  the  amount  of 
the  legacy  is  to  be  paid  without  deduc- 
tion of  the  debt.  McBean  v.  Dalrymple, .  62 
Legacy.— Where  two  bills,  exact  copies  of 
each  other,  and  made  at  the  same  time, 
by  husband  and  wife,  contain  the  same 
legacy,  the  legacy  is  only  payable  once. 

Clement  v.  Leduc, 99 

Libraries  Act,  A  Public 101 

Lower  Canada  Law  Reports, 16 

Lucus  a  non  lucendo, 72 

Malicious  Injury, 128 

Manchester  Public  Library, 101 

Mandamu*. — A  person  proving  himself  to 
have  an  interest  in  the  affairs  of  a  Com- 
pany is  entitled  to  a  writ  of  mandamus 
to  compel  the  directors  to  allow  him  to 
have  communication  of  the  books.  Hib- 

bard  v.  Barsalou, 98 

Marriage  of  a  minor,  without  the  consent 
of  her  parents,  gives  ground  for  an  action 
of  damages  against  the  clergyman.  Mig- 

nault  v.  Bonar, 97 

McCord,  Hon.  J.  S.,  obituary  notice, 39 

McLean,  Archibald,  obituary  notice  of,. .  •     81 
Misdemeanor,  bail  for.  Ex  parte  Blossom,.     88 
MitoyenneU,  right  of,  cannot  be  established 
by  verbal  evidence,  when  there  is  no 
title,  and  no  marks  on  the  wall  to  indi- 
cate mitoyenneti.    Rodier  v.  Tait, 70 

Montreal  Circuit  Court, 16 

Montreal  Corn  Exchange  Association.— 
The  Superior  Court  cannot  amend  an 
award  of  the  Board  of  Re  visors.  Glass- 
ford  v.  Taylor, 94 

Morin,  Hon.  Mr.  Justice,  obituary  notice 

of, 71 

Municipalities,  liability  of, 74 
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Negligence,  action  dismissed,  because  the 
accident  was  the  result  of  negligence  on 
the  part  of  deceased.  Charbonneau  v.  St. 
Martin, 109 

Negligence,  children  of  tender  age.  Beau- 
champ  v.  Cloran, 121 

Notice  of  Judgments, 47 

Obituary  Notices : — 

Hon.  J.S.  McCord, 39 

Hon.  Mr.  Justice  Morin, 71 

J.  B.  C.  De  Lorimier, 71 

Cyrille  Boucher, 71 

Cyrille  Archambault, 71 

W.  C.  H.  Coffin, 81 

Archibald  McLean, 81 

C.  R.  Ogden, 122 

Chief  Justice  Bowen, 123 

Objects  of  the  L.  C.  Law  Journal, 9 

Ogden,  Charles  Richard,  obituary  notice  of,  122 

Opposition,  amendment  of,  permitted  after 
the  case  was  taken  en  dilibiri.  Johnson 
v.  Watts, 1 22 

Opposition  based  on  fraudulent  confession 
of  judgment.     Brough  andMcDonell,..     33 

Opposition  based  on  a  fraudulent  deed, 
Masson  v.  McGowan, 63 

Opposition.    See  Venditioni  exponas. 

Opposition  to  judgment. — Rule  as  to  mak- 
ing opposition  within  eight  days  after 
judgment  is  not  law  in  Lower  Canada. 
Cushing  v.  Hunter, 114 

Our  Judicature  System,  "  Q.  C.M  on, 78 

Payment. — Proof  of  payment  of  a  note  by 
one  of  the  defendants  should  cause  the 
dismissal  of  the  action  on  the  note  as  to 
both,  though  one  made  default.  Girard 
and  Lamoureux, 86 

Petitory  action  dismissed,  owing  to  proof 
of  plaintiff's  title  not  being  sufficient. 
Spaulding  and  Holmes, 83 

Petitory  action.    Lacroix  and  Moreau, ....     33 

Petitory  action,  equitable  adjustment  of 
rights  of  parties  in  a  peculiar  case. 
Watson  and  Spinelli, 33 

Pew  rent.— The  heirs-at-law  are  liable  each 
for  his  share  only  of  the  pew  rent  due  by 
his  deceased  father.  Fabrique  Montreal 
v.  Brault, 66 

Plea  permitted  to  be  amended  after  enquite 
on  payment  of  full  costs.  Lasell  v.  Brown,  109 

Pledge. — Sale  of  property  pledged  for 
advances  must  be  public,  and  after  due 
advertisement.    Nordheimer  v.  Fraser,..     92 

Poor. — Irremoveability, 127 

Prescription  against  the  wife's  claim  for 
matrimonial  rights.  Morochond  and 
Gauthier, 82 

Prescription  of  thirty  years  for  overhanging 
tree*.    Ferguson  v.  Joseph, Ill 

Prescription. — The  prescription  of  a  pro- 
missory note  is  not  interrupted  by  an  ac- 
knowledgment of  the  debt  in  writing, 
or  a  payment  on  account.  Bowker  and 
Fenn •' 83 

Provost,  Catherine,  murder  of, ..,,,,  t  lt  t     44 
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Procee  verbal,  made  by  a  superintendent, 
without  visiting  the  localities  or  examin- 
ing the  previous  procle  verbaux  connected 
with  the  work,  will  be  set  aside.  Danse- 
reaa  v.  Corp.  of  Verchercs, 92 

Proce**erbal.  See  Insolvent  Act. 

Proem, 9 

Professional  confidence.    See  Attorney. 

Prohibition,  writ  of,  cannot  issue  to  Com- 
missioners appointed  by  the  Corporation 
for  the  expropriation  of  property,  at  least 
before  their  report  has  come  before  the 
court  for  adjudication  thereon.  Drum- 
mond  v.  Comte, 100 

Promissory  note,  alleged  fraud.  Dubord  v. 
Coutu, 28 

Promissory  Note,  alterations  made  on. 
Monette  and  Phaneuf, 37 

Promissory  Note,  imputation  of  payments. 
Barre*  and  Dunning, 32 

Promissory  Note,    See  Prescription. 

Promissory  Note  transferred  by  payee  after 
maturity.    Duguay  v.  Seneca], 26 

Protests.-*-Costs  of  protests  which  were  ne- 
cessary to  put  a  Corporation  en  demeure, 
recoverable.  Lecours  t>.  Corp.  St.  Laurent  106 

Provincial  Land  Surveyors  must  be  sworn  if 
appointed  expert*.  AHchison  v.  Morrison,  112 

Public  Libraries  Act, 101 

Publications  of  sale  at  church  door,  of  the 
day  of  sale  under  an  execution,  not 
essential,after  oppositions  have  been  fyled 
with  the  Sheriff.  Bouvier  v.  Brush, 110 

Railways  in  Canada. — The  rolling  stock  of 
the  Grand  Trunk  and  other  Railways 
forms  part  of  the  realty.  Grand  Trunk 
and  Eastern  Townships  Bank, 53 

Railway.— The  Grand  Trunk  Railway  Co. 
are  not  bound  by  law  to  construct  bridges 
over  points  where  their  track  crosses 
municipal  roads  opened  after  the  comple- 
tion of  the  Railway.  St.  Liboire  and 
Grand  Trunk, 54 

Railways. — The  G.  T.  R.  cartage  question,     73 

Railway  Company—Travelling  without  a 
Ticket, 127 

Railway  Company,  Breach  of  Contract,. .   126 

Railway. — The  holder  of  a  spent  return 
ticket  may  be  lawfully  ejected  from  the 
train  on  refusal  to  pay  full  fare.  G.  T.  R. 
and  Cunningham,. 87 

Ramsay's  Index,  review  of, 15 

Recalling  sentence, 124 

Register  of  Births,  Marriages  and  Deaths 
may  be  amended  by  order  of  the  Court. 
Ex  parte  Denis, 97 

Registration,  certificate  of,  need  not 
necessarily  be  upon  the  copy  of  the  deed. 
Foley  and  Godfrey, 34 

Remarkable  trials  in  Lower  Canada,  12,  44,  76 

Reports — The  Lower  Canada  Law  Reports, 
Government  subsidy  to, 16 

Reports.— Vast  number  of  English  Law 
Reports, 20 

ResOiation  of  Lease.    See  Lease. 
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Revendication.— A  person  who  leased  a 

#  piano  belonging  to  him  was  held  to  have 
a  right  to  revendicate  it,  after  it  had  been 
sold  by  a  third  party,  to  cover  advances 
which  he  had  made  on  it  to  the  lessee. 
Nordheimer  v.  Fraser,. 92 

Revendication  of  oxen  admitted  to  have 
been  sold,  with  a  term  of  payment  unex- 
pired.    Woodard  v.  Auringer, 113 

Review.— A  judgment  rendered  by  a  judge 
dismissing  a  writ  of  attachment  under 
the  Insolvent  Act,  is  subject  to  review. 
Johnston  v.  Kelly, 64 

Review  cases,  precedence  may  be  given  to 
particular  cases.  Atty.  Gen.  and  Grand 
Trunk, 38 

Review.— -It  is  not  necessary  for  the  party 
asking  for  the  revision  of  a  cause  to  tell 
the  Court  that  he  is  aggrieved  by  the 
original  judgment.    Hart  v.  Alie, 64 

Review. — When  the  delay  for  inscribing  a 
case  for  review  would  expire  on  a  Son* 
day,  the  time  is  prolonged  till  the  next 
juridical  day.    Scatcherd  v.  Allen, 96 

Revision  Court,  powers  of.  See  Certiorari. 

Revision  Court. — The  decision  of  a  magis- 
trate, under  the  Agricultural  Act,  is  not 
susceptible  of  revision.  Guevremont  v. 
Plante 115 

Robertson,  letter  of  Rev.  F.  W., 125 

Roebuck,  Mr 72 

Sabourin,  trial  of  Dr 12 

Saieie-arrHy  corporeal  seisure  in  the  hands 
of  third  party,  intervention  premature. 
Fleck  and  Brown, 32 

Saisie-arrht,  the  fact  of  defendant  having 
advertised  his  moveable  property  for 
sale,  not  sufficient  ground  for  tauie-arr&t. 
Quinn  v.  Edson, 29 

Salary.    See  Clerk. 

Sale. — A  sale  of  land  without  notification 
to  the  party  who  is  the  real  owner, 
though  the  land  stands  in  the  name  of 
other  persons  on  the  assessment  roll,  is 
null  and  void.  Felton  v.  Corp.  of  Comp- 
ton  and  Ascot, 107 

Sale,  by  Agent    Duplessisand  Dufaux,..     34 

Sale  by  sample,  diligence  in  tendering  back 
goods  not  corresponding  to  sample. 
Buntin  and  Hibbard, 34 

Sale  of  land  for  taxes,  two  years  must  elapse 
after  sale  before  the  purchaser's  right 
becomes  absolute.    Morkill  v.  Heath,.. .     27 

Sale,  fraudulent,  in  anticipation  of  judg- 
ment. Desjardins  v.  Page*, 115 

Sale,  garantie  de  droit.    Fallon  and  Smith,    35 

Sale,  insufficient  delivery.  Chartrand  v. 
Joly, 27 

Sale  of  a  carriage  before  the  vehicle  was 
finished.    Lafontaine  and  Cusson, 31 

Sale  of  land,  plea  that  there  was  no  log 
house  upon  it.    Kelly  v.  McGee, 63 

Sale,  where  the  land  sold  is  found  to  be 
less  than  alleged,  the  price  will  be  re- 
duced in  proportion.    Walton  v.  Dodds,    60 
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Sale,  where  the  thing  sold  turns  out  to  be  an 
entirely  different  article,  the  sale  is  null, 
though  made  by  sample.  Kerry  v.  Se well,    &2 

Security  for  costs  must  be  given  by  Corpo- 
ration. Columbian  Insurance  Co.  v. 
Henderson, 98 

Seduction,  damages  for.  Coupal  and  Bon- 
neau, 33 

Separation  de  biens,  collocation  of  wife 
tiparie  de  biens,  on  the  proceeds  of  her 
husband's  estate.    Champagne  v.  Laval  16    26 

Separation  de  biens.    See  Wife. 

Separation  de  corps  et  de  biens,  granted  on 
account  of  cruelty  on  the  part  of  the 
husband.    Malo  v.  Demon tigny, 61 

Separation  de  corpt  not  justified  by  proof 
only  sufficient  to  establish  mere  incom- 
patibility of  temper.  Turgeon  v.  Turgeon  109 

September  (1865)  Appeal  Term, 48 

Servant  and  employer. — A  servant  has  no 
action  of  damages  against  his  employer 
for  injury  sustained  through  the  negli- 
gence of  his  fellow  servants.  Fuller  v. 
Grand  Trunk  Co. 68 

Service  at  Prothonotary's  office  under  C.  S. 
L.  C.  cap.  83.  sec.  57,  the  ordinary  delays 
must  be  allowed.    Raphael  v.  McDonald,    69 

Service  at  the  Prothonotary's  office  under 
C.S.  L.C.  cap.  83,  sec.  57,  the  ordinary 
delays  need  not  be  allowed.  Brahadi  v. 
Bergeron, 69 

Service  of  writ  and  declaration,  at  a  place 
different  from  that  mentioned  in  the 
writ  as  the  defendant's  domicile.  Mon- 
treal Assurance  Co.  and  Macpherson, ...     84 

Servitude,  droit  de  passage  d  pied  et  en 
voiture.    Christie  and  Monastesse, 54 

Settlement  of  case  by  parties,  suit  proceed- 
ing.   McFaul  and  McFaul, 34 

Sheriff's  sale,  the  Sheriff  must  be  made  a 
party  to  an  action  to  aside  a  Sheriff's 
sale.    Drapeau  v.  Fraser, 95 

Singular  charge, 40 

Slander.— Action  for  damages  for  slander 
between  two  shoemakers.  Maillet  v. 
Desilets, 31 

Slander,  damages  for.    Leroux  v.  Brunei,  111 

Slander,  privileged  communication.  Mal- 
ice.   Poitevin  v.  Morgan, 120 

St.  Jerome  murder  of  1858 44 

Statute  of  Frauds.— Letter  to  an  agent 
sufficient  memorandum, 127 

Subrogation,  the  endorser  of  a  Promissory 
Note,  tendering  the  amount  to  the  payee, 
does  not  require  any  special  subrogation. 
Bove*  and  McDonald, 55 

Sureties  of  a  debtor  who  has  been  ordered 
to  be  imprisoned  as  a  punishment  for  not 
fyling  a  statement,  are  not  dischaged 
from  their  liability  till  the  debtor  has 
been  surrendered  under  the  original  writ 
of  eap.  ad  reap.    McFarlane  v.  Lynch,...     99 

Surveyors,  Provincial  Land,  their  right  to 
fees  if  their  report  be  technically  defec- 
tive, remuneration  of.  Brady  v.Aitchison  112 
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Taxes,  collection  of,  from  sales  of  Real 
Es  tote, \ 49 

Tender — A  contractor  cannot  refuse  a 
tender  of  the  balance  due  him  under  a 
building  contract,  on  the  ground  that 
the  party  making  the  tender  reserved 
rights  of  action  in  respect  to  defects  in 
the  building.  Filiatreault  v.  McNaugh- 
ton, 63 

Tender  of  payment  without  interest  before 
institution  of  action.  Legendre  and 
Fauteux, 37 

The  trial  of  Governor  Wail, 104 

Trouble,  plea  of,  to  an  .action  by  the  cessi- 
onnaire  of  vendor.  Quintin  and  Butter- 
field, 34 

Trouble. — Where*  the  defendant  pleads  fear 
of  trouble  to  an  action  for  instalments 
of  purchase  money,  and  offers  to  pay  on 
security  being  given,  the  plaintiff  should 
be  condemned  to  pay  the  costs  of  contes- 
tation.   McDonald  v.  Molleur, 108 

Tut  elk. —The  proper  mode  of  proceeding 
to  destitute  a  tutor  is  by  petition. 
Stephen  v.  Stephen, 98 

Tutrix,  effect  of  evidence  of  tutrix  with 
respect  to  minors.  Mahoney  and  How- 
ley, 32 

Usurious  (alleged)  commission  charged  by 
banks, 72 

Vagaries  of  Juries, 47 

Venditioni  expono*,— The  Sheriff  cannot 
suspend  proceedings  upon  an  opposition 
to  a  vend.  exp.  without  an  order  from  a 
judge,  Beauquaire  v.  Durrell, 93 

Wall.— The  trial  of  Governor  Wall, 104 

Wenham,  forgery  of  the  name  of  Mr., 14 

Westminster  Review,  on  the  state  of 
English  Law, 17 

Wife  of  an  insolvent  cannot  be  examined 
as  a  witness  respecting  her  husband's 
affairs  under  the  Insolvent  Act.  In  re 
Feron, 99 

Wife,  Uparie  de  bum  is  liable  for  the  price 
of  the  groceries,  wine,  porter  and  spiritu- 
ous liquors  used  in  the  house  by  the 
family,  and  for  entertaining  friends,  and 
also  for  small  sums  lent  to  the  husband, 
expended  by  him  in  marketing.  Elliott 
v.  Grenior, 91 

Wife  siparie  de  biens  must  be  authorized  by 
her  husband  to  make  an  opposition  to  a 
sale;  and  her  admission  that  she  was 
not  authorized  will  invalidate  the  op- 
position.   Blumhart  v.  Bonll, 63 

Wilde,  Sir  J.  P.,  on  the  codification  of 
English  Law, 23 

Will,  a  notarial  will  is  invalid  when  ex- 
ecuted under  circumstances  which  rend- 
ered it  improbable  that  the  testator  was 
in  the  possession  of  his  faculties,  or  that 
the  will  was  dictated  by  him.  Letang  v. 
Letang, 60 

Will.    See  Legacy. 

Winsor,  Charlotte,  case, 103 
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PROPOSED   CHANGES    IN   THE   ACT 
RESPECTING  THE  BAR. 

A  step  has  at  last  been  taken   towards 
amending  the  Act  incorporating  the  Lower 
Canada  Bar.    At  a  special  meeting  of  the 
Montreal  section,  on  the  16th  May,  a  Commit- 
tee was  appointed  to  take  into  consideration 
«rtain  resolutions  which  had  been  submitted, 
and  to  make  any  necessary  or  desirable 
alterations  in  the  Act  and  by-laws  at  present 
in  force.     This   Committee,  of  which  Mr. 
R.  Mackat  was  chairman,  reported,  on  the 
9th  June,  to  a  general  meeting  of  the  bar, 
which  was  adjourned  till  the  16th,  for  the  con- 
sideration of  the  report.    The  gist  of  the  pro- 
posed changes  may  be  stated  as  follows :   To 
raise  the  standard  of  qualification  for  candi- 
dates desirous  of  being  admitted  to  the  study 
and  practice  of  the  profession  j  to  increase  the 
lees  payable  on  admission  to  study  and  to  prac- 
tice: to  purge  the  bar  of  felons,  criminals,  and 
others,  who,   by  disgraceful  and  unworthy 
conduct,  reflect  disgrace  upon  the  profession; 
to  take  away  the  right  of  attacking  the  judg- 
Tuents  of  councils  of  sections,  by  certiorari,  or 
appeal  to  the  civil  courts,   and  to  restrict 
appeals  solely  to  the  general  council ;  to  sub- 
stitute a  semi-annual  examination  of  candi- 
dates for  a  monthly  one,  as  at  present;  to 
make  the  treasurer  the  direct  receiver  of  all 
fees  payable  to  the  bar,  and  otherwise  to  pro- 
Tide  checks  for  the  proper  administration  of 
the  finances. 

Some  of  these  changes,  it  will  be  perceived, 
are  of  considerable  importance,  and  it  was, 
therefore,  with  regret  that  we  observed  such  a 
«raall  attendance  of  members  at  the  general 
meetings  called  to  discuss  the  report.  On  the 
16th  June,  the  only  senior  members  of  the 
profession  present  were  Mr.  A.  Robertson, 
Q.  C,  Batoonier,  Mr.  Doutre,  Q.  C,  Mr. 
Macxat,  Mr.  Ritchie,  Mr.  Cassidy,  Q.  C, 
Mr.  W.  Dokion,  and  Mr.  Dorman.  At  the 
adjourned  meeting,  on  the  18th,  there  were 
present,  during  the  first  half  of  the  session, 


only  Messrs.  Robertson,  Q.  C,  Doutre,  Q. 
C,  and  Mackat,  from  among  the  senior  mem- 
bers of  the  profession.  Subsequently  Messrs. 
Laflaxme,  Q.  C,  Ritchie,  Pominville,  W. 
Robertson,  and  others,  participated  in  the 
discussion.  We  mention  these  names  to  show 
that  although  there  are1  few  members  of  the 
bar  who  have  not  advocated  reform,  yet  when 
a  move  is  made  in  the  desired  direction,  a  lack 
of  zeal  is  manifested  in  carrying  out  the  pro- 
jected improvements.  There  was  not  much 
difference  of  opinion  on  the  changes  suggested 
in  the  report,  with  a  few  exceptions  which  we 
shall  here  notice.  First,  as  to  the  frequency 
of  examinations,  it  was  represented,  and  we 
think  with  reason,  that  a  semi-annual  exam- 
ination may  often  subject  worthy  and  tho- 
roughly prepared  candidates,  whose  term  of 
studentship  expires  immediately  after  an  ex- 
amination, to  a  delay  of  nearly  six  months, 
before  they  have  an  opportunity  of  presenting 
themselves.  Besides  this,  as  the  time  and 
attention  of  the  examiners  are  generally  fully 
occupied  with  their  professional  engagements, 
it  may  be  difficult  to  get  gentlemen  to  sit  day 
after  day,  perhaps  for  a  whole  week,  engaged 
in  the  tedious  task  of  examining  some  thirty 
or  forty  candidates  for  admission  to  practice, 
and  investigating  the  qualifications  of  those 
desirous  of  bei  ng  admitted  to  study.  The  pro- 
position for  a  semi-annual  examination,  how- 
ever, was  carried  by  11  to  5. 

That  part  of  the  report  which  proposed  that 
the  Prothonotary  should  keep  an  independent 
register  of  diplomas,  as  a  check  upon  the  trea- 
surer, was  struck  out  entirely,  but  all  moneys 
due  to  the  council  of  the  section  are  in  future 
to  be  paid  directly  to  the  treasurer,  and  not 
through  the  secretary.  As  to  qualification  of 
candidates,  it  has  been  resolved,  that  students 
must  be  articled  to  a  practising  advocate  during 
four  consecutive  and  entire  years,  and  also 
follow  a  complete  course  at  an  incorporated 
college  or  university  during  three  years.  This 
makes  the  minimum  term  of  studentship  four 
years,  instead  of  three,  as  at  present.  Some 
amendments  were  proposed  with  the  object  of 
fixing  a  minimum  number  of  lectures  on  each 
subject,  but  these  stipulations  were,  by  a  large 
majority,  voted  uncalled  for,  and  derogatory 
to  the  dignity  of  the  colleges,  which  should  be 
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left  to  govern  these  matters  as  in  their  wisdom 
they  see  fit.  Indeed,  for  our  own  part,  we  are 
disposed  to  go  farther,  and  say  that  it  is  inju- 
dicious to  define  too  strictly  the  courses  and 
lectures  to  be  followed  by  young  men  prepar- 
ing for  the  bar.  For  there  are  some  who, 
with  the  most  ample  opportunities  and  the 
greatest  amount  of 'cramming*,  will  retain  their 
original  stolidity,  while  others,  with  the  most 
scanty  opportunities,  and  attention  distracted 
by  other  occupations,  are,  nevertheless,  of 
such  intellectual  calibre,  and  are  possessed 
with  such  an  insatiable  and  devouring  thirst 
for  the  acquisition  of  knowledge,  that  in  solid 
results  they  will  far  outstrip  their  contempo- 
raries. Holding  these  sentiments,  it  was  with 
no  little  astonishment  we  observed  in  the 
report,  an  affidavit  to  be  made  by  every  can- 
didate for  admission  to  practice,  to  the  effect 
that  during  the  four  years  of  his  studentship 
he  had  pursued  his  studies  jour  par  jour, 
without  interruption,  and  "  que  pendant  les 
'.'  quatre  annies  de  sa  eUricaiure,  il  ne  s' est  pas 

"  OCCUpS  d  D' AUTRE   OBJET   SO  IT   LUCBATIF   OU 

"  OBATurr  qu'd  VUude  de  la  profession  <Pavo- 
"  cat"  There  is  an  old  saying,  '  that  all 
work  and  no  play  makes  Jack  a  dull  boy/ 
and,  according  to  the  foregoing  affidavit,  the 
luckless  student  could  not  absent  himself  for 
a  day  from  the  office,  could  not  relieve  the 
tedium  of  legal  study  by  improving  his 
acquaintance  with  classics,  with  modern 
languages,  or  with  science,  nor  could  he 
divert  his  mind  with  music,  or  drawing,  or 
painting,  nor,  which  in  many  cases  would  be 
more  important,  do  anything  towards  earning 
his  own  livelihood,  during  the  entire  period  of 
four  years.  We  have  no  doubt  that  the  affi- 
davit was  drawn  up  with  the  best  intentions, 
to  prevent  students  from  acting  (as  it  was 
stated  that  they  sometimes  do)  as  recors,  or  in 
other  unworthy  capacities.  But  it  is  neces- 
sary to  take  heed,  in  framing  rules,  to  keep 
up  the  dignity  of  the  profession,  that  we  do 
not  degenerate  into  what  is  snobbish  and  ridi- 
culous. It  is  well  known  that  many  of  those 
who  have  cast  the  brightest  lustre  on  the 
English  bar,  have  won  their  way  from  low 
estates.  Take,  for  instance,  the  following 
paragraph,  which  sometime  ago  went  the 
round  of  the  press,  and  which,   with  some 


inaccuracies,  is,  we  think,  substantially  cor- 
rect:— 

' l  Lords  Eldon  and  Stowell — sons  of  a  barge    j 
maker  and  small  coal  dealer  at  Newcastle. 
Lord  Tenterden — son  of  a  barber  at  Canter- 
bury;  he  received  a  very  poor  education,  but 
obtained  the  means  to  go  to  college,*  while 
there,  he  enjoyed,  from  a  company  in  the 
city  of  London,  an  exhibition  of  £3  per  year 
until  he  took  his  degree.      Lord  Gifford— 
prior  to  his  being  called  to  the  bar,  was 
many  years  a  poor  clerk  to  a  solicitor  near 
Exeter.    Lord  Langdale,  the  master  of  the 
rolls,    was    many   years   a  poor    practising 
surgeon.     Sir    John  Williams,    one  of  the 
judges    of  the    Queen's   bench — son   of  a 
very  poor  horse  dealer  in  Yorkshire.    Lord 
Truro,  son  of  a  very  poor  man  in  Cornwall, 
married  a  first  cousin  of  Queen  Victoria.    Mr. 
Baron  Gurney — his  mother  kept  a  small  book- 
store for  pamphlets  in  a  court  in  the  city  of 
London.     Lord  Campbell,  the  present  Lord 
Chancellor,  was  for  many  years  reporter  to  the 
Morning  Chronicle,    Lord  St.  Leonards — eon 
of  a  barber,  and  was  formerly  a  clerk.     Chief 
Justice  Saunders,  whose  precepts  to  this  day 
form  the  best  text  book  to  pleaders,  was  a 
beggar  boy,  first  taken  notice  of  by  an  attorney, 
who  employed  hi m  i n  his  office.    Lord  Kenyon 
— boot  black  and  errand  boy.    Lord  Hardwicke 
— an  errand  boy.    George  Canning — son  of  a 
poor  strolling  player." 

And  the  same  is  true  of  American  and 
French  lawyers.  This  view  of  the  case  was 
endorsed  by  the  meeting,  which  rejected  the 
part  of  the  affidavit  cited  by  a  large  majority, 

As  to  the  fees  payable  by  candidates,  the 
fee  for  admission  to  study  was  increased  fron 
five  to  twenty  dollars,  and  the  fee  for  admissioi 
to  practice,  from  fourteen  to  fifty  dollars 
This  is  a  good  change,  not  because  it  is  desii 
able  to  open  the  door  of  the  profession  only  t 
the  rich,  but  because  the  increase  is  not  eu 
ficient  to  be  any  real  impediment  to  thos 
seriously  bent  on  following  the  law  aa  the: 
profession,  while  it  will  be  sufficient  to  brin 
in  a  large  addition  to  the  revenue  availab 
for  the  purchase  of  books,  Ac.  Thus  evei 
fifty  candidates  admitted  to  study,  will  ac 
$1000  to  the  fund  of  the  section,  and.  eve: 
twenty  admitted  to  practice,  alike  sum. 
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The  annual  contribution  is  to  remain  for 
the  present  at  $6,  but  stringent  provisions 
have  been  adopted,  for  the  purpose  of  striking 
off  the  roll  of  members  any  one  who  allows 
the  fee  to  remain  unpaid  during  three  conse- 
cutive years; — a  salutary  rule,  which  will 
require  firmness  and  resolution  on  the  part  of 
the  council  to  enforce  it 

Such  are  the  leading  changes  proposed. 
There  may  be  differences  of  opinion  on  some 
points,  but  on  the  whole,  the  act  as  amended 
will  be  an  improvement  on  the  old  one,  and 
we  tru«t  to  see  it  speedily  become  law.  The 
thanks  of  the  profession  are  due  to  those  who 
worked  on  the  committee,  including  Mr.  G. 
W.  Stephens,  and  the  secretary,  Mr.  Gon- 
zalve  Doutbe,  who  took  a  special  interest  in 
ihe  task,  and  suggested  several  of  the  improve- 
ments. The  bill  has,  we  understand,  been 
confided  to  the  care  of  Atty.  General  Cartier. 


INTEREST  AND  USURY. 

It  is  with  regret  that  we  observe  several 
-attempts  have  been  made  to  repudiate  liability 
to  banks,  on  the  ground  of  usury.  We  pub- 
lished one  instance,  p.  72,  1  L.  C.  Law  Jour- 
nal; and,  since  the  date  of  that  decision,  there 
have  been  several  other  cases  which  have  been 
decided  by  the  jury  adversely  to  the  banks, 
on  the  ground  that  the  extra  4  or  \  per  cent. 
charged  by  the  banks  was  usurious. 

The  clause  of  the  statute  under  which  this 
«tra  rate  is  sought  to  be  imposed,  (C.  S.  C. 
k  58,  s.  5,)  reads  as  follows : — "  Any  bank 
or  banking  institution,  carrying  on  business 
as  such  in  this  Province,  may,  in  discount- 
ing, at  any  of  its  places  or  seats  of  business, 
tranches,  agencies  or  offices  of  discount  and 
deposit,  any  note,  bill  or  other  negotiable  secu- 
rity or  paper,  payable  at  any  other  of  its  own 
places  or  seats  of  business,  branches,  agencies 
or  offices  of  discount  and  deposit  within  this  Pro- 
vince, receive  or  retain,  in  addition  to  the  dis- 
count, any  amount  not  exceeding  the  following 
rates  per  centum,  according  to  the  time  it  has  to 
ran,  on  the  amount  of  such  note,  bill  or  other 
negotiable  security  or  paper,  to  defray  the 
expenses  attending  the  collection  of  such  bill, 
note  or  other  negotiable  security  or  paper,  that 
is  to  say,  under  thirty  days,  one-eighth  of  one 


per  cent. ;  thirty  days  and  over,  but  under 
sixty  days,  one-fourth  of  one  per  cent. j  sixty 
days  and  over,  but  under  ninety  dayB,  three- 
eighths  of  one  per  cent,  j  ninety  days  and  over, 
one-half  of  one  per  cent." 

Juries  have  differed,  and  found  sometimes 
for  the  plaintiff  and  sometimes  for  the  defend- 
ant. We  trust  that  by  the  decision  of  the 
Court  of  Appeals,  it  may  be  decided  that  such 
discount  is  not  usurious.  Even  assuming 
that  this  per  centage  is  not  chargeable  within 
the  letter  of  the  law,  it  is  impossible  to  feel 
any  sympathy  with  attempts  to  evade  liability 
manifestly  made  in  bad  faith. 

Perhaps,  however,  it  is  rather  to  be  desired 
that  the  decision  of  the  Courts  should  be  the 
reverse,  and  that  the  law  should  be  rigorously 
interpreted  against  the  banks.  For  this  would 
undoubtedly  lead  to  a  determined  effort  to 
efface  from  the  statute  book  those  injudicious 
restrictions  on  the  loan  of  money,  which  yet 
remain.  The  discussion  of  the  subject  would 
be  renewed,  and  further  discussion  would  pro- 
bably dissipate  many  of  the  existing  crude  con- 
ceptions on  the  subject  of  interest  The  pub- 
lic would  become  sensible  of  the  fact,  that  the 
price,  or  remuneration,  of  loans  of  money,  like 
the  price  of  most  other  articles,  is  determined 
by  the  law  of  supply  and  demand.  If  there 
be  a  large  amount  of  money  to  be  lent,  while 
the  requirements  of  borrowers  are  inconsider- 
able, the  price  will  tend  downwards;  but  if 
the  amount  to  be  lent  is  small,  and  the  de- 
mands of  the  borrowers  great  and  urgent,  the 
price  of  money  will  as  naturally  tend  upwards ; 
the  proportion  between  the  amount  to  be  lent  . 
and  the  demands  of  the  borrowers  being  regu- 
lated, in  a  great  measure,  by  the  amount  of 
wealth  and  the  amount  of  enterprise.  The 
amount  to  be  lent,  or  the  loanable  capital,  is 
of  course  diminished  by  increased  facilities  for 
the  safe  employment  of  capital  in  other  ways, 
as  by  investment  in  joint  stock  companies 
with  limited  liability,  in  Government  securi- 
ties, or  in  foreign  markets.  The  capitalist 
will  not  lend  unless  he  can  make  the  same  net 
profit  by  lending  that  he  would  if  he  employed 
his  money  in  other  ways  j  and  it  requires  little 
reflection  to  perceive,  that  if  the  Government 
fixes  a  rate  lower  than  this,  or  if,  as  in  ancient 
times,   opprobrium  is  cast  upon  the  lender, 
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the  person  whose  necessities  compel  him  to 
borrow,  will  find  the  terms  on  which  he  can 
do  so  only  the  harder.  For  if  the  law  forbids 
the  capitalist  to  accept  what  he  conceives  to  be 
a  fair  rate,  he  is  impelled  to  adopt  one  of  two 
courses;  either,  to  desist  from  lending  at  all, 
(and  thus  still  further  diminish  the  amount  of 
"loanable  capital"  in  the  community,)  or  he 
will  resolve  to  incur  the  risk  of  penalties  by 
lending  at  a  rate  above  what  is  legalized ;  and, 
in  order  to  indemnify  himself  for  this  risk,  he 
will  demand  a  rate  higher  than  what  would 
have  satisfied  him,  had  the  transaction  been 
under  the  sanction  of  law. 

But,  it  has  been  urged,  usury  is  prohibited 
by  Scripture,  and  passages,  such  as  Lev.  xxv. 
36,  Deut  xxiii.  19,  Ps.  xv.  5,  Ezek.  xviii.  8, 
and  Luke  vi.  35,  are  cited  in  support  of  the 
view.  It  is  abundantly  evident,  however,  that 
usury  meant  formerly  any  interest  exacted 
by  the  lender  from  the  borrower  solely  as 
the  price  of  Oie  loan  j  so  that  this  argument, 
if  applicable  at  all,  would  prohibit  any  interest 
whatever  from  being  received.  Among  the 
ancients,  in  fact,  it  was  commonly  held  that 
the  loan  of  money  at  interest  was  an  illicit 
way  of  acquiring  wealth.  "  All  money  is 
sterile  by  nature,"  said  Aristotle,  and  there- 
fore profit  cannot  be  expected  from  it.  This 
idea  long  remained  rooted  in  men's  minds. 
The  lender  was  held  up  to  public  detestation 
on  the  stage.  All  lending  at  interest  was 
held  to  be  unlawful  and  dishonest,  and  one  of 
the  reasons  that  has  been  assigned  for  the 
ruthless  persecution  of  the  Jews,  is  the  fact 
that  the  occupation  of  lending  was  for  a  long 
time  chiefly  exercised  by  them. 

At  length,  however,  the  utter  ignorance  of 
the  laws  that  regulate  the  increase  of  wealth 
began  to  be  dissipated.  It  gradually  came  to 
be  understood  that  borrowing,  in  one  form  or 
another,  is  necessary  for  many  industrial  and 
commercial  enterprises.  About  the  beginning 
of  the  16th  century,  the  distinction  between 
interest  and  usury  was  introduced,  and  Calvin, 
among  other  theologians,  maintained  that 
usury  was  only  wrong,  when  it  was  exacted 
in  an  oppressive  manner  from  the  poor. 

At  the  present  time  there  are  few,  we  pre- 
sume, who  feel  any  hesitation  about  taking 
interest.    States  have  become  borrowers,  and 


vast  national  debts  have  grown  up.  Public 
opinion  has  undergone  a  great  change;  yet 
traces  of  the  old  feeling  still  linger.  Banks 
are,  in  this  Province,  prohibited  from  charg- 
ing more  than  seven  per  cent,  and  an  eflTort 
was  made  during  the  last  session  of  Parlia- 
ment to  re-impose  the  usury  laws.  There 
appear  to  be  some  who  can  not,  or  will  not 
understand,  that  government  interference  has 
only  a  mischievous  effect  j  that  for  the  loan* 
of  capital  a  remuneration  must  be  paid,  de- 
pending on  the  amount  of  capital  offered  and 
demanded  in  the  way  of  loan ;  and  that,  apart 
from  this,  the  rate  for  each  particular  loan 
must  vary  according  to  the  reputed  solvency 
of  the  borrower,  and  the  security  offered  for 
the  safe  and  punctual  return  of  the  principal 
as  well  as  interest. 

Since  the  above  was  written,  we  have  had 
a  remarkable  example,  in  the  late  financial 
panic  in  England,  of  the  fluctuation  in  the 
rate  of  remuneration  demanded  and  readily 
paid  for  loans,  and  of  the  salutary  effect  of 
leaving  banks  unfettered  in  this  respect  On 
the  14th  May,  the  Bank  of  England  raised  the 
rate  for  discount  to  ten  per  cent,  and  for  ad- 
vances on  stock  to  twelve  per  cent. 

JUDICIAL  LABOUR. 

It  is  obvious  to  any  one  at  all  acquainted 
with  the  working  of  our  Courts,  that  there  ib 
a  great  disparity  between  the  amount  of  bua- 
ness  allotted  to  the  respective  judges.  The 
heaviest  labour  probably  falls  upon  the  Judges 
of  the  Superior  Court  at  Montreal.  Of 
these  there  are  four  (Smith,  Badgley,  Ber 
thelot  and  Monk,  JJ.)  residing  in  the 
city,  who  have  to  despatch  the  large  and 
annually  increasing  business  of  the  Superior 
Court  j  the  heavy  additional  labour  of  the 
new  Court  of  Revision;  to  undergo  the 
arduous  toil  of  the  Circuit  Court ;  to  attend 
enqutte ;  to  sit  in  three  divisions  of  the  Supe- 
rior Court ;  to  preside  over  Jury  trials ;  to  heat 
numerous  applications  in  Chambers,  for  write 
of  Habeas  Corpus,  Mandamus,  Ac. ;  to  go  out 
to  the  country  and  hold  terms  of  the  Circuit 
and  Criminal  Courts  in  the  outlying  districts; 
to  supply  vacancies  in  the  Appeal  side  of  the 
Court  of  Queen's  Bench  at  Montreal  and 
Quebec,  Ac. 
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On  the  other  hand,  the  Court  of  Appeals, 
composed  of  five  Judges,  holds  annually  four 
terms  at  Quebec  and  four  at  Montreal,  besides 
two  Criminal  Terms  at  each  of  these  places. 
The  applications  in  Chambers  are  compara- 
tively few  in  number,  and  the  evidence  and 
summary  of  arguments  in  the  cases  brought 
before  them  are  printed,  so  that  the  labour  of 
perusal  is  lightened.  Thus  a  large  part  of 
the  year  is  unoccupied,  save  with  "  delibera- 
tion." 

These  facts  are  suggestive.  We  do  not, 
however,  contend  that  the  labours  of  these 
last  mentioned  judges  should  be  increased. 
It  may  be  very  fitting  and  proper  that  there 
shall  be  judicial  posts  in  which  dignified  ease 
may  be  enjoyed.  Opinions,  too,  pronounced 
after  three  or  six  months'  deliberation,  may 
reasonably  be  expected  (though  the  expecta- 
tion is  not  always  realized)  to  establish  fixed 
principles  of  jurisprudence. 

With  more  appearance  of  reason  may  it  be 
urged,  though  we  are  not  quite  prepared  to 
say  that  such  is  the  fact,  that  the  multiplicity 
of  business  devolving  upon  the  Judges  of  the 
Superior  Court,  must  often  prevent  the  deli- 
beration requisite  for  the  proper  despatch  of 
judicial  duties.  Decisions,  it  may  be  said, 
though  rendered  after  a  long  cUlibtrt,  will  fre- 
quently be  based  upon  the  first  hasty  impres- 
sion formed  at  the  argument,  without  a  care- 
ful examination  of  the  record.  We  were 
recently  shown  a  deposition  which  by  some 
carelessness  had  been  tied  up  at  both  ends, 
eo  that  it  could  not  be  read  without  being 
unfastened  at  one  corner.  The  cause  was  a 
contested  one,  and  at  the  time  we  saw  it, 
judgment  had  just  been  rendered,  showing, 
apparently,  that  the  entire  deposition  had 
escaped  the  notice  of  the  judge. 

The  inordinate  length  to  which  depositions 
frequently  run,  under  our  enguiie  system, 
adds  immensely  to  the  labour  of  the  Judges. 
It  was  stated  a  short  time  ago  by  Mr.  Justice 
Badgley,  that  a  deposition  extending  over 
seventy-five  sheets,  which  he  had  been  obliged 
to  peruse,  lor  the  purpose  of  deciding  whether 
a  particular  question  might  be  asked,  could 
easily,  without  the  slightest  detriment  to  the 
value  of  the  deposition,  have  been  brought 
*wi!hin  the  compass  of  ten  or  twelve  pages, 


and  that  he  would  not  have  permitted  it  to 
extend  beyond  that,  could  he  have  controlled 
the  notes  of  evidence.  A  fact  like  this,  which 
by  no  means  stands  alone,  adds  additional 
weight  to  the  remarks  of  Q.  C.,  (a  writer  well 
qualified  to  speak  with  authority  on  the  sub- 
ject,) on  our  enquHt  system,  in  the  January 
number  of  the  Journal. 


COURT  OF  APPEALS.— MARCH  TERM. 

The  number  of  appeals  decided  during  this 
term  was  seventeen,  judgment  being  confirmed 
in  seven  cases,  and  reversed  in  ten  cases* 
It  may  not  be  uninteresting  to  see  how  the 
bench  was  divided  on  these  cases.  We  find 
that  in  seven  cases  there  was  an  expressed 
dissent  from  the  judgment  of  the  majority ; 
in  Jive  cases  there  being  one  dissenting  judge, 
and  in  two  cases  two  dissenting  judges.  This 
is  exclusive  of  the  case  of  the  Queen  and  Ellice, 
in  which  judgment  was  reversed  as  to  interest, 
awarded  in  favour  of  Ellice.  In  this  case 
there  were  also  two  dissenting  judges, — one 
dissenting  t'n  toto,  and  the  other  being  disposed 
to  modify  the  award. 

Next,  as  to  unanimous  judgments.  We  find 
that  the  Court  was  unanimous  in  nine  cases, 
chiefly  of  an  unimportant  character.  In  four 
of  these  cases  the  judgment  of  the  Court  below 
was  confirmed,  but  in  the  other  Jive  the  judg- 
ment of  the  Court  below  was  unanimously 
reversed. 


THE  CHIEF  JUSTICESHIP  OF  THE 
SUPERIOR  COURT. 

This  responsible  office  has  to  be  filled  up 
by  the  Crown,  and  we  trust  that  due  care  and 
deliberation  will  be  had  in  the  selection  of  the 
occupant.  High  judicial  posts,  to  which 
arduous  duties  are  attached,  should  not  be 
filled  up  as  a  mere  political  reward  or  piece  of 
preferment  to  the  nominee.  Judicial  ability 
and  capacity  for  work,  united  with  high  and 
honorable  character,  are  the  important  con- 
siderations. We  do  earnestly  hope  that  an 
end  has  been  made  of  those  improper  appoint- 
ments, which  have  brought  disgrace  on  the 
Bench  and  have  been  a  grievous  injury  to  the 
profession* 
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Since  the  above  was  in  type,  we  have  learned 
that  the  Chief  Justiceship  has  been  offered 
to  and  accepted  by  the  Hon.  Mr.  Justice 
Meredith.  This  is  an  excellent  appointment 
and  highly  satisfactory  to  the  profession  as 
well  as  to  the  public  generally.  We  understand 
that  Judge  Meredith  will  reside  at  Montreal. 

We  have  also  been  informed  that  Mr. 
Justice  Badgley  will  be  appointed  a  Judge  of 
the  Court  of  Queen's  Bench,  to  fill  up  the 
vacancy  occasioned  by  the  withdrawal  of 
Judge  Meredith.  This,  we  believe,  would 
also  be  a  good  appointment,  if  carried  out. 


THE  HABEAS  CORPUS  ACT. 

The  following  is  the  Bill  for  the  suspension  of 

the  writ  of  Habeas  Corpus : — 
An  Act  to  authorize  the  apprehension  and 
detention  until  the  eighth  day  of  June,  one 
thousand  eight  hundred  and  sixty-seven,  of 
such  persons  as  shall  be  suspected  of  commit- 
ting acts  of  hostility  or  conspiring  against 
Her  Majesty's  Person  and  Government. — 
[Assented  to  8th  June,  1866.] 
Whereas  certain  evil  disposed  persons  being 
subjects  or  citizens  of  Foreign  countries  at 
peace  with  Her  Majesty,  have  lawlessly  invad- 
ed this  Province,   with  hostile  intent,   and 
whereas  other  similar  lawless  invasions  of 
and  hostile  incursions  into  the  Province  are 
threatened  j    Her  Majesty,  by  and  with  the 
advice  and  consent  of  the  Legislative  Council 
and  Assembly  of  Canada,  enacts  as  follows : 

1.  All  and  every  person  and  persons  who  is, 
are  or  shall  be  within  Prison  in  this  Province 
at,  upon,  or  after  the  day  of  the  passing  of  this 
Act,  by  warrant  of  commitment  signed  by  any 
two  Justices  of  the  Peace,  or  under  capture  or 
arrest  made  with  or  without  Warrant,  by  any 
of  the  officers,  non-commissioned  officers  or 
men  of  Her  Majesty's  Regular,  Militia  or 
Volunteer  Militia  Forces,  or  by  any  of  the 
officers,  warrant  officers  or  men  of  Her  Ma- 
jesty's Navy,  and  charged — 

With  being  or  continuing  in  arms  against 
Her  Majesty  within  this  Province ; 
Or  with  any  act  of  hostility  therein ; 
Or  with  having  entered  this  Province  with 
design  or  intent  to  levy  war  against  Her  Ma- 
jesty, or  to  commit  any  felony  therein  j 


Or  with  levying  war  against  Her  Majesty  in 
company  with  any  of  the  subjects  or  citizens 
of  any  Foreign  State  or  country  then  at  peace 
with  Her  Majesty ; 

Or  with  entering  this  Province  in  company 
with  any  such  subjects  or  citizens  with  intent 
to  levy  War  on  Her  Majesty,  or  to  commit  any 
act  of  felony  therein ; 

Or  with  joining  himself  to  any  person  or  per- 
sons whatsoever,  with  the  design  or  intent  to 
aid  and  assist  him  or  them  whether  subjects  or 
aliens,  who  have  entered  or  may  enter  this 
Province  with  design  or  intent  to  levy  war  on 
Her  Majesty,  or  to  commit  any  felony  within 
the  same : 

Or  charged  with  High  Treason  or  treason- 
able practices,  or  suspicion  of  High  Treason,  or 
treasonable  practices ; 

May  be  detained  in  safe  custody  without 
bailor  main  prize  until  the  eighth  day  of  June, 
one  thousand  eight  hundred  and  sixty-seven ; 
and  no  Judge  or  Justice  of  the  Peace  shall  bail 
or  try  any  such  person  or  persons  so  committed, 
captured  or  arrested  without  order  from  Her 
Majesty's  Executive  Council,  until  the  eighth 
day  of  June,  one  thousand  eight  hundred  and 
sixty-eeven,  any  Law  or  Statute  to  the  contrary 
notwithstanding  j  provided,  that  if  within  four- 
teen days  after  the  date  of  any  warrant  of 
commitment,  the  6ame  or  a  copy  thereof  certi- 
fied by  the  party  in  whose  custody  such  person 
is  detained,  be  not  countersigned  by  a  clerk  of 
the  Executive  Council,  then  any  person  or 
persons  detained  in  custody  under  any  such 
warrant  of  commitment  for  any  of  the  causes 
aforesaid  by  virtue  of  this  Act,  may  apply  to  be- 
and  may  be  admitted  to  Bail. 

2.  In  cases  where  any  person  or  persons  have 
been  before  the  passing  of  this  Act  or  shall  be 
during  the  time  this  Act  shall  continue  in 
force,  arrested,  committed  or  detained,  in 
custody  by  force  of  a  warrant  of  commitment 
of  any  two  Justices  of  the  Peace  for  any  of  the 
causes  in  the  preceding  section  mentioned,  it 
shall  and  may  be  lawful  for  any  person  or 
persons  to  whom  such  warrant  or  warrants 
have  been  or  shall  be  directed,  to  detain  such 
person  or  persons  so  arrested  or  committed,  in 
his  or  their  custody,  in  any  place  whatever 
within  this  Province,  and  such  person  or  per- 
sons to  whom  such  warrant  or  warrants  have- 
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been  or  shall  be  directed,  shall  be  deemed  and 
taken  to  be  to  all  intents  and  purposes  lawfully 
•authorized  to  detain  in  safe  custody,  and  to  be 
the  lawful  Gaolers  and  keepers  of  such  persons 
so  arrested,  committed  or  detained;  and  such 
place  or  places,  where  such  person  or  persons 
so  arrested,  committed  or  detained,  are  or  snail 
be  detained  in  custody,  shall  be  deemed. and 
taken  to  all  intents  and  purposes  to  be  lawful 
prisons  and  gaols  for  the  detention  and  safe 
custody  of  such  person  and  persons  respect- 
ively ;  and  it  shall  and  may  be  lawful  to  and 
for  Her  Majesty's  Executive  Council,  by  war- 
rant signed  by  a  clerk  of  the  said  Executive 
Council,  to  change  the  person  or  persons  by 
whom  and  the  place  in  which  such  person  or 
persons  so  arrested,  committed  or  detained, 
shall  be  detained  in  safe  custody. 


An  Act  to  protect  the  inhabitants  of  Lower 
Canada  against  lawless  aggressions  from 
subjects  of  Foreign  Countries  at  peace  with 
Her  Majesty. —[Assented  to  8th  June,  1866.] 

For  the  protection  of  the  inhabitants  of 
Lower  Canada  against  lawless  aggressions 
from  subjects  of  Foreign  Countries  at  Peace 
with  Her  Majesty ;  Her  Majesty,  by  and  with 
the  advice  and  consent  of  the  Legislative 
Council  and  Assembly  of  Canada,  enacts  as 
follows : 

1.  In  case  any  person,  being  a  citizen  or 
subject  of  any  Foreign  State  or  Country  at 
?eace  with  Her  Majesty,  be  or  continues  in 
arms  against  Her  Majesty,  within  Lower 
Canada,  or  commits  any  act  of  hostility  there- 
in, or  enters  Lower  Canada  with  design  or 
intent  to  levy  war  against  Her  Majesty,  or  to 
commit  any  felony  therein,  for  which  any  per- 
son would,  by  the  laws  of  Lower  Canada  be 
liable  to  suffer  death,  then  the  Governor  may 
order  the  assembling  of  a  Militia  General  Court 
Partial  for  the  trial  of  such  person  agree- 
ably to  the  Militia  Laws ;  and  upon  being  found 
guilty  by  such  Court  Martial  of  offending 
against  this  Act,  such  person  shall  be  senten- 
ced by  such  Court  Martial  to  suffer  death,  or 
such  other  punishment  as  shall  be  awarded 
by  the  Court. 

2.  If  any  subject  of  Her  Majesty,  within 
Lower  Canada,  levies  war  against  Her  Majesty, 


in  company  with  any  of  the  subjects  or  citi- 
zens of  any  Foreign  State  or  Country  then 
at  peace  with  Her  Majesty,  or  enters  Lower 
Canada  in  company  with  any  such  subjects  or 
citizens  with  intent  to  levy  war  on  Her  Ma- 
jesty, or  to  commit  any  such  act  of  felony  as 
aforesaid,  or  if,  with  the  design  or  intent  to  aid 
and  assist,  he  joins  himself  to  any  person 
or  persons  whatsoever,  whether  subjects  or 
aliens,  who  have  entered  Lower  Canada  with 
design  or  intent  to  levy  war  on  Her  Majesty,  or 
to  commit  any  such  felony  within  the  same ; 
then  such  subject  of  Her  Majesty  may  be  tried 
and  punished  by  a  Militia  Court  Martial,  in  like 
manneras  any  citizen  or  subject  of  a  Foreign 
State  or  country  at  peace  with  Her  Majesty,  is 
liable  under  this  act  to  be  tried  and  punished. 
3.  Every  citizen  or  subject  of  any  foreign 
state  or  country  who  offends  against  the  prov- 
isions of  this  Act,  is  guilty  of  felony,  and  may, 
notwithstanding  the  provisions  hereinbefore 
contained,  be  prosecuted  and  tried  before  "  The 
Court  of  Queen's  Bench"  in  the  exercise  of  its 
criminal  jurisdiction  in  and  for  any  district  in 
Lower  Canada,  in  the  same  manner  as  if  the 
offence  had  been  committed  in  such  District, 
and  upon  conviction  shall  suffer  death  as  a 
felon.  

THE  ENGLISH  LAW  COURTS. 

From  the  ( United  States)  Law  Reporter  for 
November,  1844.' 

[The  following,  kindly  furnished  from  the 
scrap-book  of  a  Senior  Queen's  Counsel,  may 
be  read  with  advantage  in  Canada.] 

Fertile  as  London  is  in  places  and  persons 
of  interest  to  an  intelligent  foreigner,  there 
are,  perhaps,  no  places  more  interesting  to  an 
American  lawyer  than  the  English  courts, 
and  no  persons  whom  he  more  desires  to  see 
than  the  high  functionaries  engaged  in  the 
administration  of  the  English  law. 

Perhaps  the  most  striking  and  noticeable 
characteristic  of  the  proceedings  of  the  Eng- 
lish courts,  is  the  rapid  and  yet  not  hurried 
manner  in  which  the  business  is  despatched. 
There  is  no  confusion,  no  bustle  j  but  there  is 
no  pause.  When  a  cause  is  called  on  for  trial, 
it  must  be  at  once  tried  or  disposed  of  in  some 
way.    You  rarely,  if  ever,  see  the  counsel  for 
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one  party  rise  at  such  a  moment,  with  a  pocket 
foil  of  affidavits,  and  proceed  to  read  them 
very  much  at  hie  leisure,  consuming  the  time 
of  the  court,  and  keeping  the  business  waiting. 
"Are  you  ready  for  the  plaintiff,  brother 
8harp?"  askB  the  judge.  "  Yes,  my  lord," 
replies  the  barrister.  "Is  the  counsel  for 
the  defendant  ready?"  No  one  answers. 
"  Let  a  default  be  entered.  Brown  v.  Smith 
stands  next"  And  Brown  v.  Smith  is  on 
trial  in  a  moment.  The  first  witness  takes 
the  stand.  The  leader  for  the  plaintiff  rises 
at  the  same  moment,  and  proceeds  to  interro- 
gate him  briskly  and  pointedly,  and  never  sits 
till  he  is  done  with  him.  Meanwhile  the 
junior  is  taking  minutes,  and  there  is  no  wait- 
ing for  mending  of  pens,  folding  of  papers, 
opening  and  shutting  of  tobacco  boxes,  chat- 
ing  with  clients  or  the  miscellaneous  hangers- 
on  of  a>  court  room,  or  laboriously  reducing  to 
writing  every  syllable  uttered  by  the  witness. 
As  soon  as  the  plaintiff's  counsel  has  finished 
his  interrogatories,  the  defendant's  counsel  is 
on  his  feet,  and  at  work  with  great  vigour; 
and  the  instant  he  concludes,  the  sharp  cry  of 
the  usher,  "  Step  down,  Sir,"  is  uttered,  and 
the  witness  vanishes  in  a  second,  and  another 
takes  his  place. 

The  arguments  of  counsel,  whether  addres- 
sed to  the  court  on  questions* of  law  or  to  a 
jury,  are  remarkable  for  brevity  and  point. 
There  is  no  wandering  from  the  questions  at 
issue,  no  waste  of  labour  upon  irrelevant  or 
inconsequential  points,  no  personalities,  no 
bombast,  no  high-flown  flourishes  of  rhetoric, 
no  long-winded  and  pointless  stories,  no  weari- 
some iteration  and  re-iteration  of  the  common- 
place axioms  of  the  legal  profession. — Nothing 
can  exceed  the  summary  manner  in  which 
motions  and  questions  of  law  are  disposed  of. 
It  is  the  "ne  plus  ultra"  of  despatch,  consist- 
ent with  thoroughness  and  accuracy.  In  cit- 
ing authorities,  a  barrister  would  as  soon  think 
of  reading  the  litany  as  reading  an  entire  case. 
The  book,  page  and  title  of  the  action  is  given, 
and  the  sentence  relied  upon  read,  in  general 
without  more,  the  court  being  supposed  to 
recollect  the  facts,  and  to  be  familiar  with  the 
reasonings.  Of  course,  at  times  you  hear  the 
facts  stated,  but  always  succinctly  and  very 
briefly.    The  art  of  condensing  into  a  nut- 


shell a  statement  of  facts  which  an  American 
lawyer  would  feel  justified  in  spending  half 
an  hour  in  narrating,  seems  to  be  perfectly 
understood  and  almost  universally  practised. 
The  court  are  fully  awake,  and  the  barristers 
speak  as  if  the  motto  were  ever  in  their  minds, 
"  Millions  are  behind  us."  If  you  would  be 
impiessed  with  the  value  of  half  hours  and 
minutes,  spend  a  day  in  Westminster  Hall. 

As  a  specimen  of  the  manner  of  conducting 
criminal  trials,  take  the  following: — 

Central  Criminal  Court.    Old  Bailey. 

Before  the  Recorder  (Law)  and  Mr.  Alderman 
Oibbs. 
Charles  Edwards,   clerk,  aged  twenty-six, 
and  William  Johnson,  sweep,  aged  twenty-one, 
were  indicted  for  stealing  one  piece  of  cloth, 
value  seventeen  pounds,  the  property  of  Sam- 
uel Summers,  in  his  dwelling-house.    John- 
son pleaded  guilty,  Edwards  not  guilty.    Tbe 
prosecutor  swore  to  the  cloth.     One  witness 
testified  that  he  had  seen  the  prisoner,  Ed- 
wards, in  the  neighbourhood  of  the  prosecu- 
tor's shop.     A  cabman  testified  that  Edwards 
bespoke  a  cab  of  himj  that  while  he  was 
arranging  the  harness,  Johnson,  the  other 
prisoner,  came  up  with  the  cloth  and  got  into 
the  cab  with  Edwards ;  that  immediately  the 
hue  and  cry  was  raised,  and  both  of  them  were 
arrested.    This  was  all  the  testimony. 

In  defence  of  himself,  Edwards  (who  seemed 
to  be  a  Frenchman)  remarked  in  broken  Eng- 
lish, that  he  knew  nothing  of  Johnson,  or  of] 
the  cloth,  and  that  he  was  very  much  surprised 
to  find  a  man  jumping  into  a  cab  which  he 
had  hired,  and  still  more  so  to  find  himself 
held  responsible  for  that  man's  crime.  John- 
son confirmed  Edward's  statement  in  every 
particular. 

Recorder. — "Gentlemen  of  the  jury— II 
is  for  you  to  say  whether  you  believe  th< 
prisoner's  story  or  not,  and  to  return  you] 
verdict  accordingly." 

The  jury,  without  leaving  their  seats,  founi 
the  prisoner  "guilty." 

Recorder. — "  What  have  you  to  say  in  ai 
rest  of  judgment  or  mitigation  of  sentence  ?" 

Johnson. — "I  should  like  to  have  time  t 
send  for  my  employer,  who  will  give  me 
good  character." 


Digitized  by 


Google 


July,  1866.] 


LOWER  CANADA  LAW  JOURNAL. 


Edwards. — "  Me  am  un  etranger,  and  does 
bow  not  de  laws  English— never  have  see 
Johnson  before  die  time,  and  knows  nothing 
about  de  cloth,"  Ac.  Ac. 

Recorder. — "  I  am  satisfied  that  you  are 
confederates.  The  theft  was  a  very  artful  one, 
and  it  is  necessary  that  property  should  be 
protected  from  artful  rogues.  You  are  each 
sentenced  to  transportation  for  ten  years." 

The  trial  occupied  about  half  an  hour. 
Qwe— If  Johnson  had  got  into  an  omnibus, 
wonld  every  passenger  in  it  have  been  liable 
to  an  indictment  for  larceny  ? 

John  Higgins,  chandler,  aged  twenty-five 
rare,  was  indicted  for  stealing  one  mare,  va- 
lued at  twenty  pounds,  the  property  of  George 
Rough.  The  prosecutor  swore  to  his  property, 
iti  two  or  three  witnesses  testified  to  attempts 
bv  the  prisoner  to  sell  the  animal,  and  to  con- 
tradictory accounts  given  by  him  of  the  way  he 
got  possession  of  her.  The  charge  to  the  jury 
was  substantially  a  repetition  of  the  forego- 
ing, and  their  verdict  was  the  same. 

Recorder,  (after  asking  the  usual  question.) 
"John  Higgins,  you  might  formerly  have  been 
capitally  sentenced.  The  offence  was  evidently 
premeditated.  Property  of  this  kind  must  be 
protected.  You  are  therefore  sentenced  to 
Jiisportation  far  ten  years." 

This  trial  occupied  about  twenty  minutes. 

These  cases  are  cited,  not  as  exemplifica- 
tions of  a  wise  administration  of  justice,  but 
simply  as  random,  and  therefore  impartial 
illustrations  of  the  air  with  which  business  is 
transacted.  It  is  very  possible  that  each  of 
the  foregoing  trials  would  have  resulted  in  a 
nt Jict  of  guilty  had  they  occurred  in  Boston 
v:  New  York,  but  in  either  city,  it  is  probable 
ita  time  would  have  intervened  between  the 
rerdict  and  sentence  sufficient  to  enable  the 
parties  to  show  cause,  if  they  could,  why  their 
sentence  should  be  mitigated.  But  the  trials 
tLemselves  would  perhaps  have  taken  half  a 
day  each,  and  had  fluent  counsel  been  engaged, 
Right  have  lasted  half  a  week.  We  are  a  peo- 
ple of  many  words,  and  love  sincerely  to  hear 
^e  wand  of  our  own  voices,  and  to  enjoy  the 
arprise  of  discovering  with  what  ease  we  can 
*riog  sentences  together,  and  the  reputation 
i?  having  spoken  for  six  hours  or  ten  hours 


at  one  time  and  upon  a  single  provocation.  In 
England,  however,  whether  at  the  bar  or  in  the 
legislature,  it  is  quite  the  reverse.  The  rule 
seems  to  be  to  use  as  few  words  as  possible, 
and  every  one  of  them  to  the  point. 

In  respect  to  elocution  and  all  that  comes 
within  the  phrase,    "  manner  of  speaking,'' 
the  English  bar  can  claim  no  superiority  over 
our  own,  if  indeed  it  be  not  decidedly  inferior. 
An  American  is  surprised  to  hear  so  few  per- 
sons speak  what  he  calls  good  English.    The 
counsel  for  the  plaintiff  addresses  the  jury 
with  an  Irish  brogue  so  thick  and  rich  that 
you  can  scarce  understand  what  he  is  saying; 
while  his  antagonist  replies  in  accents  which 
so  clearly  indicate  the  "land  o' cakes,"  that 
you  can  almost  see  its  lakes  and  mountains. 
The  different  local  dialects  of  England  are 
not  unrepresented,  but  Yorkshire  responds  to 
Devonshire, and  Cornwall  to  Northumberland, 
and  London  to  all  of  them,  in  the  course  of  a 
single  sittting.    The  gestures,  too,  are  for  the 
most  part  inelegant  and  awkward,  the  lan- 
guage less  fluent  and  ready,  the  general  air 
more  laborious  than  we  are  accustomed  to 
observe  in  our  own  advocates  of  the  same  re- 
lative eminence.    It  would  seem,  indeed,  that 
very  little  attention  had  been  given  to  the  cul- 
tivation of  a  good  style  of  speaking,  and  the 
utmost  unconsciousness  on  the  subject  appears 
to  prevail.  So  long  as  what  he  says  bears  upon 
the  point,  and  takes  the  ear  of  the  court  or 
jury,  as  the  case  may  be,  the  advocate  seems 
to  deem  it  of  comparatively  trifling  importance  ' 
how  he  says  it    On  he  goes,  cutting  and 
slashing  away  at  the  Queen's  English,  nomi- 
native cases  seeking  in  vain  for  agreeing  verbs, 
parenthesis  within  parenthesis,  broken  sen- 
tences remorselessly  left  to  gather  up  their 
disjecta  membra  as  they  can,  but  all  the  while 
never  forgets  a  fact  or  point  that  makes  for 
his  own  case,  or  which  can  be  turned  to  ad- 
vantage against  his  adversary.    The  argu- 
ment is  never  lost  sight  of.    With  many  of. 
our  speakers,  on  the  contrary,  it  would  be 
difficult  to  collect  the  fragmentary  morsels  of 
argument  which  float  upon  the  rushing  tide 
of  their  mellifluous  eloquence,  and  we  often 
feel  inclined  to  repeat,  in  reference  to  their 
efforts,  the  criticism  of  the  clown,  who  had 
read  through  the  dictionary, — "  the  words  are 
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very  good,  but  I  don't  quite  understand  the 
story." 

Nor  are  the  bar  alone  entitled  to  the  credit 
of  brevity  and  conciseness.  The  same  cha- 
racteristics distinguish  the  bench,  and  in  an 
equally  high  degree.  When  the  court  takes 
time  to  consider,  the  case  is  indisputably  one 
of  some  intricacy.  Motions  involving  the 
rights  and  franchises  of  cities,  boroughs  and 
gigantic  corporations,  affecting  immense  sums 
of  money,  determining  questions  of  the  deep- 
est public  and  private  interest,  and  hinging 
often  upon  very  nice  points  of  technical  law, 
are  settled  instantly  upon  the  termination  of 
the  arguments,  and  judgment  pronounced 
extemporaneously,  and  in  the  fewest  possible 
sentences.  No  time  is  taken  to  draw  up  dif- 
fuse disquisitions  upon  every  single  point  of 
law,  which  may  have  been  mooted  in  the 
course  of  a  hearing.  Nor  is  it  deemed  neces- 
sary that  the  judge,  on  every  occasion,  should 
exercise  his  learning  and  attainments  by 
fortifying  each  successive  point,  doubtful  or 
not,  with  a  long  array  of  authorities.  But  he 
seems  to  feel  that  his  time  belongs  to  the  pub- 
lic, and  that  he  has  no  right  to  employ  it  but 
in  their  service.  Business  presses  and  must 
be  done, — not  talked  about,  but  performed, 
finished.  Great  interests  always  stand  wait- 
ing; great  in  the  amount  of  property  involv- 
ed, the  number  of  persons  affected,  and  the 
legal  principles  at  issue.  Expedition,  there- 
fore, which  is  generally  a  convenience,  a  vir- 
tue, is  there  a  necessity.  Yet  is  this  expedi- 
tion attained  not  by  whipping  and  spurring,  not 
by  sharp  and  brilliant  anticipations  of  what 
witnesses  or  counsel  could  say,  not  by  arbi- 
trarily cutting  cases  short  and  summarily 
silencing  remark.  The  necessities  of  society, 
if  nothing  better,  have  taught  all  concerned  in 
the  adminstration  of  the  law  their  true  places 
and  functions,  and  they  seem  to  conspire  har- 
moniously in  effecting  the  grand  results  for 
which  laws  are  made  and  courts  of  justice 
established.  The  "patience  and  gravity  of 
hearing"  which  Bacon  commends,  his  suc- 
cessors well  illustrate.  The  natural  conse- 
quence is,  that  they  are  addressed  by  the  bar 
with  uniform  courtesy  and  respect,  and  listened 
to  with  marked  deference.  Business  is  thus 
done  pleasantly  as  well  as  expeditiously ;  and 


good  temper  and  good  manners  may  be  learned 
not  less  than  good  law.     Of  course,  these 
remarks  are  to  be  understood  generally.    Par- 
ticular exceptions  doubtless  exist,  but  they  do 
not  deserve  to  be  noted,  as  they  do  not  mar  the 
total  impression  upon  the  mind  of  a  stranger. 
On  the  whole,  no  lawyer  can  visit  the  courts 
of  Westminster  Hall,  and  watch  the  course 
of  business  day  after  day,  without  being  a? 
forcibly  impressed  with  the  learning,  labour 
and  ability  of  the  men  who  fill  the  high  judi- 
cial stations  of  England,  as  with  the  magni- 
tude and  intrinsic  importance  of  the  causes 
which  come  before  them  for  decision.    Nor 
can  he  well  depart  without  feeling  that  a  wise 
and  able  administration  of  the  law  is  one  of 
the  chief  glories  of  an  enlightened  state,  and 
that  no  expenditure  can  be  deemed  excessive 
which  may  be  necessary  to  secure  the  highest 
character  and  ability  for  the  performance  of 
the  arduous  duties  of  the  judge.     The  English 
judges  have  u  permanent   and    honourable 
salaries/1  and  therefore  they  are  what  they 
are.    To  the  citizen  of  Massachusetts,  the 
reflection  can  hardly  fail  to  occur  that,  in  hid 
own  state,  the  amount  of  judicial  compensa- 
tion is  carefully  calculated  and  grudgingly 
doled  out,   and  the  retrenchment  of  a  lew 
hundred  dollars  in  this  item  of  public  expen- 
diture, is  thought  to  constitute  a  valid  title  to 
public  gratitude  on  the  part  of  its  perpetrators. 
It  is,  however,  somewhat  consolatory  to  know 
that  badly  as  our  judges  may  be  treated,  and 
poorly  as  they  may  be  paid,  the  judicial  office 
has  thus  far  fallen  upon  men  of  sufficient 
weight  of  character  to  resist  these  sinister  in- 
fluences, and  that  nowhere,  perhaps,  is  justice 
more  ably,  wisely,  uncorruptly  and  mercifully 
administered  than  in  the  Commonwealth  of 
Massachusetts. 


LAW  JOURNAL  REPORTS. 

COURT     OP     QUEEN'S     BENCH — APPEAL    SIDE- 
JUDGMENTS. 

Montreal,  2nd  March,  1866. 

Legault,  Appellant,  and  Legault,  Respond- 
ent, i 
Hddj  That  an  appeal  cannot  be  brought  in 

forma  pauperis  to  the  Court  of  Queen's  Bench. 
This  was  a  motion  for  the  revision  of  an 

order  in  Chambers,  allowing  an  appeal  to  be 
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brought  in  forma  pauperis,  from  a  judgment 
of  the  Superior  Court. 

Aylwdt,  J.,  said  that  during  an  experience 
of  forty  years  he  had  never  heard  of  an  appeal 
to  that  Court  in  forma  pauperis.  Appeals 
would  be  multiplied,  and  the  greatest  incon- 
veniences would  result  from  such  a  practice. 

Moxdelet,  J.,  dissenting,  was  of  opinion 
that  the  door  of  the  Court  should  not  be  closed 
to  the  poor,  who  could  not  bear  the  expenses 
attending  an  appeal  in  the  regular  way. 

Order  rejected.    Mondelet,  J.,  dissenting. 

Grqulx,  Appellant,  and  The  Corporation 
of  Parish  of  St.  Laubbnt,  Respondents. 

Eddy  That  there  is  no  appeal  from  a  judg- 
ment rendered  under  the  Municipal  Act  of 
1860. 

This  was  an  appeal  from  a  judgment  of  the 
Circuit  Court,  Montreal,  rendered  25th  April, 
1865,  condemning  the  defendant  to  pay  $120, 
for  neglect  of  duties  as  inspector  of  roads  and 
bridge*. 

The  Court  was  of  opinion  that  the  judg- 
ment complained  ofj  being  rendered  by  the 
Circuit  Court,  under  the  dispositions  of  the 
Municipal  Act  of  Lower  Canada  of  1860, 
which  takes  away  from  the  Court  of  Appeals 
all  jurisdiction  over  judgments  pronounced 
by  the  Circuit  Court  under  that  Act,  there 
was  no  appeal. 

Appeal  dismissed. 

Moreauj  Outmet  and  Chapeleau  for  Appel- 
lant; 2>.  Oirouard  for  Respondents. 

Montreal,  March  6th,  1866. 
Present — Duval,  C.  J.,  Aylwin,  Meredith, 
Mosdelbt,  and  Johnson  ad  hoc,  J  J. 
Right  Hon.  Edward  Ellics,  (appellant  in 
the  Court  below,)  appellant;    and  Her  Ma- 
jesty the  Qcbkn,  (respondent  in  the  Court 
below,)  respondent :  and  E.  Contra. 
Damages — Provincial  Arbitrators. 

Action  to  recover  damages  caused  by  the  erec- 
tion of  certain  Public  Works. 

This  case  originally  came  before  the  Pro- 
vincial Arbitrators,  on  a  claim  by  the  Seignior 
of  Beauharnois,  for  damages  caused  to  his 
property  in  the  Seigniory  of  Beauharnois,  and 
in  the  adjacent  township  of  Godmanchester, 
by  certain  dams  erected  by  the  Commission- 


ers of  Public  Works  at  the  head  of  the  Beau- 
harnois canal.  On  the  4th  June,  1859,  the 
arbitrators  rendered  an  award  allowing  noth- 
ing to  claimant,  and  an  appeal  was  made 
under  the  statute,  22  Vic,  c.  3,  eec.  60,  to  the 
Superior  Court,  Montreal,  which  Court  ren- 
dered a  judgment  for  £8,575  in  favour  of  the 
claimant.  From  this  judgment  the  claimant 
appealed,  and  an  appeal  was  also  taken  on 
behalf  of  Her  Majesty. 

The  judgment  of  the  Superior  Court,  which 
was  rendered  by  Mr.  Justice  Badgley,  has  now 
been  confirmed  by  the  Court  of  Appeals,  ex- 
cept that  the  latter  court  has  gone  farther, 
and  granted  the  claimant  interest  on  the 
£8,575  from  the  date  of  the  judgment  ap- 
pealed from.  The  details  of  the  case  are  very 
voluminous,  but  the  following  resumi  will  serve 
to  show  the  main  points  in  dispute. 

Upon  the  completion  of  the  Beauharnois 
Canal  by  the  Provincial  government,  in  1849, 
the  Commissioners  of  Public  Works,  under 
whose  charge  that  work  had  been  carried  on, 
were  compelled  to  raise  the  head  of  the  water  at 
its  upper  entrance  in  order  to  render  the  Canal 
efficient  for  public  use ;  and,  for  the  attainment 
of  this  object,  caused  two  permanent  dams  to 
be  erected,  one  connecting  the  upper  point  of 
Grande  Isle  with  Clark's  Island  lying  above  it, 
both  Islands  at  no  great  distance  from  the 
mouth  of  the  canal,  thereby  forming,  as  it 
were,  one  continuous  dam  of  considerable 
length ;  and  the  other  lower  down  descending 
the  river,  connecting  Grande  Isle  with  the 
Seigniory — the  south  shore  of  the  St.  Lawrence. 
The  result  was  perceptible  as  the  dams  rose 
above  the  ordinary  river  level,  and  the  object 
desired  was  fully  accomplished  by  their  con- 
struction. By  means  of  these  works,  the  en- 
tire channel  of  the  St.  Lawrence  from  shore 
to  shore  was  narrowed  two-sevenths  of  its 
extent,  and  in  addition,  the  southern  branch, 
which  had  before  flowed  between  Grande  Isle 
and  the  southern  bank  of  the  river  (the  north 
shore  of  the  seigniory)  was  entirely  shut  off. 
The  head  of  water  thus  obtained  did  consider- 
able damage  to  individuals  by  submerging  all 
the  Ian*  is  that  could  be  reached  by  the  in- 
creased high  water  level.  The  dams  were  com- 
menced in  the  spring  of  1849,  when  the  water 
was  very  low,  and  were  completed  in  the  autumn 
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of  the  following  year,  1850,  by  which  time 
numerous  complaints  and  claims  for  damages 
were  transmitted  to  the  government  by  the  own- 
ers of  the  submerged  lands,  chiefly  in  the  Seig- 
niory and  the  adjacent  townships.    Amongst 
the  number  were  the  Seigniors  of  Beauharnois, 
as  such  Seigniors  and  proprietors  of  the  ad- 
joining township  of  Godmanchester.     This 
claim,  made  up  by  Mr.  Brown,  the  seignorial 
agent,  was  transmitted  to  the  Commissioners 
of  Public  Works  in  September,  18^0,  and  was 
filed  in  their  office.    It  was  accompanied  by  a 
request  for  a  voluntary  agreement  to  be  en- 
tered into  between  the  Seigniors  and  the  Com- 
missioners for  its  amicable  adjustment,  or  if 
that  were  not  allowed,  for  the  submission  of 
the  claim  as  required  by  law  to  the  decision  of 
the  Provincial  Arbitrators  appointed  for  such 
purpose  under  the  Public  Works  Act.    The 
required  reference  was  postponed  by  the  Com- 
missioners from  time  to  time,  and  finally  was 
only  submitted  by  them  to  the  arbitrators  in 
1858.    In  the  interval,  however,  the  pressure 
upon  the  Government  for  compensation  for  the 
submerged  lands  by  the  numerous  parties  in- 
terested, became  so  great  that  the  Government 
appointed  special  commissioners  to  examine 
into  the  ground  of  the  claims,  and  to  effect 
their   final   settlement,    which  was  accom- 
plished to  a  considerable  extent  by  payment 
Of  the   various    sums    established    by   the 
official  Commissioners  as  compensation  for 
the    losses    caused    by    the    submersions. 
In  1855,  the  Commissioners  of  Public  Works 
undertook   the   construction  of  a  dyke  or 
embankment  upon  the  lands  of  the  claimant, 
intended  to  be  a  protection  to  the  lands  liable 
to  be  submerged.    This  work  was  undertaken 
without  the  consent  of  claimant;  and  after 
a  prolonged  correspondence,  the  Commission- 
ers notified  the  Seignior's  agent  that  no  deci- 
sion would  be  given  on  his  olaim  for  damages 
till  the  completion  of  the  dyke.    Finally,  in 
November,  1858,  eight  years  after  the  filing 
of  the  claim,  and  three  years  after  the  construc- 
tion of  the  dyke,  the  case  was  submitted  by 
the  Commissioners  to  the  Provincial  Arbitra- 
tors. The  claim  made  consisted  of  seven  items ; 
1st,  7,400  arpents  submerged  in  Catherines- 
town,  Seigniory  of  Beauharnois,  at  30s.  per 
arpent,  £11,1 00.    2nd,  1 ,  500  arpents  submer- 


ged in  township  of  Godmanchester,  at  20s.  per 
arpent,  £1,500.     3rd,  Land  for  village,  26  ar- 
pents, at  £50,  £1,300.     4th,  Land  taken  for 
Public  Works  in  Grande  Isle,  14}  at  £10,  £145 
17s  6d.    5th,  Land  deteriorated  from  desicca- 
tion, 1,383,  at  108.  (deterioration  in  value), 
£691  10s.  Od.      6th,  Diminution  of  power  at 
saw  mill,  Ac.,  £500.      7th,  Estimated  loss  of 
lods  ei  ventea  £1,000 ;  forming  a  total  of  £16,- 
237  78.  6d.    By  the  award  of  the  Provincial 
arbitrators,  the  whole  claim  was  thrown  out, 
it  being  considered  that  any  loss  which  might 
have  been  suffered  by  the  Seignior  of  Beauhar- 
nois was  covered  by  the  increased  value  of 
his  property.    From  this  award  Bllice  appeal- 
ed, and  the  Superior  Court  confirmed  the 
award  as  regards  items  1,  2,  3,  and  6,  allow- 
ing the  appellant  the  sum  of  £8,575  instead 
of  £14,400  claimed  for  these  items,  and  totally 
disallowing  the  claim  for  items  4,  5  and  7. 
Each  party  appealed  from  this  judgment.    The 
main  points  submitted  on  behalf  of  the  Queen 
were :  1st,  that  neither  the  claimant  nor  his  ou- 
leurs  were  proprietors  of  the  Seigniory  at  the 
time  the  damages  were  said  to  have  been  suffer- 
ed, or  at  any  time  prior  thereto.    2nd.  That  no 
damages  were  suffered  either  in  the  lands  in 
Catherinestown,  nor  in  those  in  Godmanches- 
ter, nor  at  St.  Timothle  Mill  j  but  that  on  the 
contrary,  the  lands  in  Catherinestown  were 
largely  benefited  by  the  construction  of  the 
dyke. 

Atlwik,  J.,  dissenting,  adverted  at  length 
to  the  form  of  the  proceedings,  and  stated  his 
opinion  to  be  that  the  whole  proceedings  were 
an  absolute  nullity,  for  the  following  among 
other  reasons:  The  Crown  had  been  foreclosed 
from  answering  the  petition  of  claimant  in  the 
Superior  Court,  and  there  could  be  no  fore- 
closure against  the  Queen;  the  proceedings 
were  not  instituted  in  the  name  ofHer  Majesty's 
Attorney  General.  On  the  part  of  the  Crown 
there  was  not  one  syllable  in  writing  where 
so  much  was  necessary  to  be  stated.  Upon 
the  merits  of  the  appeal,  his  honour  also 
thought  that  judgment  should  be  reversed. 
He  was  of  opinion  that  the  arbitrators  should 
have  been  ordered  to  amend  their  report. 
There  was  nothing  stated  in  the  judgment  as 
to  a  certain  right  of  passage;  and  nothing  to 
secure  the  property  to  the  Crown  in  the  event 
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cf  it  again  becoming  available  by  desiccation. 

Meredith,  J.,  concurred  with  the  majority 
ol  the  Court  on  the  law  points  raised  on  the 
pat  of  the  Grown.  He  differed  only  as  to 
the  value  of  part  of  the  land  submerged.  He 
oocaidered  $5  per  arpent  to  be  a  reasonable 
indemnity  for  the  land  outside  of  the  embank- 
ment, which  could  never  be  any  use  again ; 
bat  to  land  inside  the  embankment  he  thought 
$5  too  much,  and  that  $3  was  enough.  He 
agreed  with  Mr.  Justice  Badgley  in  thinking 
the  form  of  the  report  of  the  Provincial  Arbi- 
trators very  objectionable ;  but  it  would  not  be 
just  to  expose  the  parties  to  the  inconvenience 
which  would  be  caused  by  now  ordering  the 
award  to  be  amended. 

Mondelet,  J.,  had  come  to  the  conclusion 
that  the  judgment  appealed  from  should  be 
maintained.  He  was  not  disposed  to  take  up 
objections  that  neither  the  appellant  nor  the 
respondent  had  laid  before  the  Court,  but 
regarded  the  case  as  one  that  should  be  ad- 
justed upon  a  fair  and  equitable  basis.  Upon 
the  whole  he  coincided  with  the  Court  below 
in  the  conclusions  arrived  at. 

Duval,  C.  J.,  said,  one  of  the  objections 
was  that  the  report  was  irregular;  that  the 
arbitrators  had  not  entered  into  particulars  and 
had  not  assigned  a  reason  for  each  adjudication. 
It  would  be  strange  if  this,  which  was  a  com- 
plaint in  the  mouth  of  Ellice,  were  made  a 
ground  for  dismissing  his  appeal.  Upon  the 
very  face  of  the  report  there  was  an  error.  It 
was  said  that  any  loss  sustained  by  claimant 
was  covered  by  the  increased  value  of  his 
property.  But  this  was  not  sufficient  to  justify 
the  depriving  a  man  of  his  property ;  for  the 
same  reasoning  would  apply  to  the  land  taken 
for  the  Grand  Trunk  Railway  between  Quebec 
and  Montreal.  In  expropriating,  there  were 
two  questions ;  first,  the  value  of  the  property, 
independent  of  advantage  or  disadvantage; 
and  2nd,  the  amount  of  damage,  of  which  a 
bill  of  particulars  should  have  been  stated  in 
the  award.  There  was  no  difference  of  opinion 
between  Mr.  Justice  Meredith  and  himself; 
except  on  a  question  of  fact,  as  to  the  value 
of  part  of  the  property.  The  evidence  on  this 
point  was  very  contradictory,  and  upon  the 
whole,  he  saw  no  reason  to  disturb  the  esti- 
mates of  Mr.  Justice  Badgley,  who  had  given 


his  opinion  on  each  item  of  the  claim.  On 
the  question  of  claimant's  title,  his  honour 
observed  that  the  Government  had  acknow- 
ledged his  title  throughout  the  whole  of  the 
correspondence  which  had  taken  place.  No 
other  claimant  of  the  property  had  appeared 
since  1850  up  to  the  present  day,  and  no  ob- 
jection had  ever  been  made  by  Government 
till  almost  the  last  moment.  With  respect  to 
the  Queen  being  foreclosed,  there  was  nothing 
required  in  answer  to  claimant's  petition 
except  to  say  that  there  was  no  error  in  the 
award.  The  judgments  appealed  from  would 
be  confirmed,  but  the  claimant,  Ellice,  would 
also  be  awarded  interest  on  the  sum  of  £8,575 
from  the  date  of  the  judgment  rendered  by  the 
Superior  Court. 

Costs  on  both  appeals  in  favour  of  Ellice. 

A.  <k  W.  Robertson,  for  claimant  j  T.  K. 
Ramsay,  represented  the  Attorney-General, 
L.  C. 

(Leave  to  appeal  to  England  was  obtained.) 

Present— Atlwin,  Meredith,  Drummond  and 

MONDELET,  JJ. 

Montreal,  8th  March,  1866. 
Black  et  cti.  (defendants  in  the  Court  below), 
Appellants;  and  Lkfebvre (plaintiff  in  the 
Court  below),  Respondent. 

Action  of  damages  occasioned  by  a  colli- 
sion.— Held,  that  under  the  circumstances 
there  was  negligence  on  the  part  of  the 
plaintiff,  and  he  could  not  recover  damages. 

Meredith,  J, — This  was  an  action  of  dam- 
ages by  the  proprietor  of  a  barge,  called  the 
Quebec,  against  the  defendants,  as  the  owners 
of  the  steamboat  Whitby.  The  pretension  of 
the  plaintiff  is,  that  the  persons  in  charge  of 
the  Whitby  negligently  and  maliciously  caused 
that  vessel  to  strike  against  the  plaintiff's 
barge.  The  defendants  contend  that  the  col- 
lision was  occasioned  by  the  gross  negligence 
of  those  in  charge  of  the  barge ;  that  they  were 
lying  across  the  channel  so  as  to  make  a  col- 
lision inevitable;  and  that  the  Whitby  did 
everything  in  her  power  to  avoid  the  collision. 
The  accident  occurred  near  the  entrance  of 
the  Lachine  canal,  at  a  place  where  the  canal 
is  about  300  feet  in  width;  but  the  pretension 
of  the  appellants  is  that  the  channel,  for  ves- 
sels of  the  draft  of  the  Whitby,  at  the  place 
in  question,   is  narrow,  (about  100  feet  in 
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width,)  and  that  it  is  never  departed  from  by 
vessels  of  the  class  of  the  steamer  in  question. 
It  is  proved  that  the  canal  is  not  adapted  to 
vessels  drawing  more  than  nine  feet  of  water  j 
that  the  Whitby  had  a  cargo  on  board  worth 
$15,000,  and  was  drawing  nine  feet  of  water, 
and,  therefore,  could  not  safely  leave  the  deep 
channel,  (whatever  may  have  been  its  width)  j 
and  it  is  admitted  that  the  barge  was  lying 
right  across  the  channel.  The  main  question 
in  the  case  is  as  to  whether  the  Whitby  could 
have  stopped,  so  as  to  avoid  a  collision,  or 
without  danger  have  passed'  to  the  left,  that 
is,  to  the  rear  of  the  wood  barge  j  because, 
however  much  the  persons  in  charge  of  the 
barge  may  have  been  in  the  wrong,  if  she  was 
run  down  wilfully  by  the  Whiiby}  the  owners 
of  that  vessel  are  clearly  liable.  Before,  how- 
ever, coming  to  the  consideration  of  these 
questions,  it  is  proper  to  see  how  it  was  the 
barge  came  to  be  lying  across  the  channel. 

It  appears  that  when  the  barge  had  got  four 
or  five  arpents  above  the  entrance  of  the  canal 
the  wind  fell,  and,  then,  that  the  barge  drifted 
down  with  the  current  to  the  part  of  the 
channel  where  the  collision  occurred.  So 
helpless  were  the  people  in  the  barge,  that 
although  they  were  right  across  the  channel,  . 
and  although  they  saw  the  Whitby  a  mile  oft; 
yet  they  could  not  get  out  of  her  way. 

When  asked  to  explain  this,  and  to  account 
for  not  having  used  oars  or  poles,  Ferdinand 
Lalonde,  one  of  the  sailors  on  board  the  barge, 
says,  "  Nous  avians  des  r antes  mais  pas  des 
tauUts  (rowlocks)  pour  les  mettre.  Cest 
ce  qui  fait  que  nous  nous  sommes  semis  de  per- 
cheSy  mais  elles  Staient  trop  courtes ;  nous  ne 
pouvions  atteindre  lefond;  Jest  le  courant  qui 
nous  a  viri  et  mis  de  trovers.11  F.  A.  Johnson 
proves  that  poles  could,  if  of  proper  length, 
have  been  used  with  effect.  And  the  captain 
of  the  barge  says,  "Nous  ne  nous  sommes 
pas  servis  des  rames  parceque  nous  n1  avians 
pas  de  rowlocks.  On  itait  assez  occupi  par  la 
voile  qui  nous  aidaitplus  que  Us  rames." 

As  they  were  lying  motionless,  I  do  not 
understand  how  the  captain  can  think  the 
sail  was  helping  them.  To  me  it  seems  that 
sails  without  wind,  oars  without  rowlocks, 
and  poles  so  short  that  they  could  not  touch 
the  bottom,   were  all  equally  useless;   and 


that,  under  these  circumstances,  the  vessel 
should  be  found  lying  helpless  across  the 
channel,  was  not  surprising.  There  was  one 
other  way  by  which  this  might  have  been 
avoided,  namely,  by  throwing  out  the  anchor 
when  the  barge  was  drifting  down  with  the 
current  j  which  necessarily  would  have 
brought  the  bow  or  head  of  the  vessel  to  the 
current,  and  in  this  way  she  would  certainly 
have.-  blocked  up  a  smaller  portion  of  the 
channel  than  she  did  when  lying  across  it. 

The  captain  when  asked  why  he  did  not 
throw  out  his  anchor,  answered: — "  Farce- 
qyHon  ne  peut  pas  taujours  r ester  d  Vancre; 
car  du  moment  qyCon  a  vu  le  steamboat 
Whitby  il  itait  trop  tard  pour  jetter  Vancre. 
On  itait  d  la  place  ou  il  nous  a  frappi.  Le 
steamboat  itait  d  un  miUe  de  distance  quoad 
on  Va  vu.11 

But  we  know  that  the  barge  had  drifted 
down  four  or  five  arpents,  and  it  is  plain  that 
the  current,  Lif  sufficient  to  carry  the  vessel 
down,  would  have  been  sufficient,  if  the  anchor 
had  been  thrown  out,  to  turn  her  bow  to  the 
current.  And  here  it  may  be  observed,  that 
the  persons  in  charge  of  the  barge  were  very 
inexperienced.  It  was  the  first  season  for  the 
captain  as  such,  and  he,  when  examined,  was 
only  21  years  of  age ;  and  the  two  navigateursr 
as  they  term  themselves,  who  were  assisting 
him,  were,  when  examined  as  witnesses,  of 
the  ages  respectively  of  1 9  and  1 6.  The  i nex- 
perience  of  the  crew  on  board  the  barge  may 
have  been  one  of  the  causes  which  prevented 
them  from  taking  any  efficient  means  for  her 
preservation ;  but,  be  this  as  it  may,  I  think 
it  beyond  doubt,  that  the  situation  of  the 
barge,  at  the  time  of  the  collision,  was  alto- 
gether inexcusable. 

Still  we  have  to  enquire,  could  the  steamer 
have  stopped  in  time  to  avoid  the  collision, 
or  could  she,  consistently  with  prudence,  have 
passed  to  the  rear  of  the  barge,  because  if 
either  of  these  courses  was  open  to  her,  the 
owners  must  pay  for  the  damages  to  the  barge. 

I  have  gone  over  the  evidence  with  much 
care,  and  am  satisfied,  from  the  position  in 
which  the  barge  lay,  with  reference  to  the 
entrance  of  the  canal,  and  the  current  there, 
that  it  was  not  possible  to  stop  the  steamer 
in  time  to  avoid  the  collision. 
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The  evidence  as  to  the  other  point — the 
possibility  of  the  steamer  going  to  the  rear  of 
tie  barge— is  conflicting;  but  even  if  we  take 
a*  our  guide  the  opinions  of  the  masters  of 
vessels  and  pilots,  (and  this  is  the  most 
favourable  view  for  the  respondent,)  I  think 
the  weight  of  evidence  is  decidedly  in  favour 
of  tie  appellant.  In  addition  to  mere  opinions 
the  appellants  have  proved  some  facts,  which 
appear  to  me  of  great  importance,  as  showing 
that  the  steamer  could  not  prudently  have 
deviated  from  her  course  to  avoid  the  collision. 
There  was  doubtless  a  wide  expanse  of  water 
to  the  rear  of  the  barge,  but  the  question  is, 
was  it  of  sufficient  depth  for  vessels  such  as 
the  Whitby  drawing  nine  feet  of  water  ?  Thos. 
Johnson,  who  says  he  has  been  navigating 
the  rivers  and  lakes  for  the  last  fifteen  years, 
and  who  has  the  command  of  a  propeller  of 
about  the  same  size  as  the  Whitby,  says : — 
"  I  struck  the  bottom  with  my  vessel  at  the 
entrance  of  the  canal,  not  far  from  the  light- 
house, but  a  little  below  it,  last  fall,  (he  thinks 
in  November,)  by  keeping  a  little  to  the  left, 
with  a  draft  of  8  ft.  9  in."  Now,  according 
to  the  witnesses  for  the  respondent,  the  steamer 
ought  to  have  done  that  which  caused  John- 
son's boat  to  strike;  and  yet  he  says  he  was 
fortunate  in  not  having  a  hole  knocked  into 
the  bottom  of  the  boat. 

Charles  Crawley,  who  has  been  navigating 
the  rivers  and  lakes  for  the  last  21  years,  and 
has  had  command  of  almost  all  kinds  of  ves- 
sels used  in  the  navigation,  says: — "I  have 
struck  there  several  times  myself  by  keeping 
a  little  too  much  to  the  left;  on  one  occasion, 
I  remember,  with  the  Brantford,  drawing 
about  8 J  ft.  of  water.  On  another  occasion, 
with  a  smaller  boat  of  the  same  draft  of  water, 
that  is,  the  Banshee  propeller.  John  Hanna 
cava:— "The  first  trip  I  made,  about  8  or  9 
years  ago,  coming  down  loaded,  drawing  about 
9  ft  3  in.,  we  struck  very  hard  opposite  the 
old  depot."  The  evidence  of  Thomas  F. 
Dutton,  an  experienced  steamboat  master,  is 
to  the  same  effect,  and  appears  to  me  to  be 
well  deserving  of  attention.  He  says : — "  I 
do  not  believe  that  a  downward  vessel  like  the 
Whitby 7  could  avoid  such  a  barge,  without 
damaging  herself;  that  is,  if  she  attempted  to 
go  to  the  left  there,  she  would  get  into  shoal 


water,  and  get  among  boulders.  I  know  that 
there  are  boulders  there  to  the  left  and  shoal 
water  too.  I  once  had  a  steamer,  45  feet  in 
width  over  all,  attached  to  the  pier,  some  dis- 
stance  below  the  lighthouse,  probably  300 
feet.  I  know  that  I  was  obliged  to  detach  my 
steamer  and  go  on,  to  permit  a  loaded  pro- 
peller to  pass  down,  as  there  was  no  room  for 
her  outside  of  my  boat,  without  getting  into 
the  shallow  water  and  among  boulders ;  and 
I  consider  it  equally  dangerous  all  the  way  up 
to  the  buoy.  It  is  particularly  dangerous 
for  a  propeller  to  attempt  to  turn  to  one 
side  in  descending,  because  when  she  takes 
a  sheer  her  rudder  loses  all  command  over 
her.  You  cannot  bring  her  head  back  imme- 
diately to  the  deep  channel.  She  goes  ahead, 
and  in  such  a  situation  would  run  among  the 
boulders  and  into  shoal  water.  I  have  found 
propellers  aground  myselfj  and  helped  them 
to  get  off;  but  more  than  300  feet  below  the 
lighthouse  I  have  known  the  mailboat  "  Ban- 
shee,11 wh$n  loaded,  but  not  drawing  more 
than  seven  feet  of  water,  get  aground  exactly 
abreast  of  the  lighthouse,  and  half  way 
between  it  and  the  old  Lachine  depot." 

The  evidence  of  these  witnesses  is  confirmed 
by  that  of  Mr.  Alexander  Bisset,  who  has  been 
superintendent  of  the  Lachine  canal  for  the 
last  1 9  years :  "  The  downward  vessel  has  the 
right  of  way,  and  should  keep  to  the  right. 
It  is  the  business  of  upward  bound  vessels, 
particularly  when  unladen,  to  avoid  her,  by 
also  keeping  to  the  right/  The  position  of  the 
vessel,  marked  barge  on  said  plan,  is  one 
which  it  would  be  against  all  sound  reason  for 
an  upward  bound#vessel  to  occupy,  and  if  it 
were  95  feet  long,  it  would  be  impossible  for 
a  downward  heavily  laden  steamer  to  avoid 
her,  without  running  great  risk,  by  turning 
to  the  left  out  of  her  proper  channel.  This 
risk  would  seem  to  me  to  be  very  great ;  the 
chances  are,  that  by  so  going  to  the  left,  such 
a  steamer  would  come  into  contact  with  boul- 
ders and  shoals,  and  be  seriously  injured. 
In,  case  she  were  further  down,  it  would  still 
be  dangerous,  in  fact  equally  dangerous,  unless 
she  was  far  enough  down  to  enable  the  steamer 
to  stop  from  reaching  her — that  is,  if  she  kept 
a  like  position  in  the  channel." 

Our  attention  was  drawn  to  the  case  of 
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Maitland  and  Molson,  (Stuart's  Reports,  p. 
441,)  and  to  the  case  of  the  Cumberland, 
(Stuart's  Adm.  Rep.,  p.  75);  but  I  do  not  find 
that  the  judgments  in  those  cases  can  aid  us 
in  the  present  instance,  in  which  the  questions 
to  /be  adjudicated  upon  are  purely  questions 
of  fact ;  and  after  giving  to  those  questions  the 
best  consideration  in  my  power,  I  think  it  cer- 
tain that  the  respondent  is  very  blameable  for 
the  situation  in  which  his  barge  was  at  the 
time  of  the  collision ;  and  I  think  the  prepon- 
derance of  evidence  is  decidedly  in  favour  of 
the  pretension  of  the  appellant,  that  it  was  not 
in  the  power  of  those  in  charge  of  the  steamer 
to  stop  her  in  time  to  avoid  the  collision,  and 
that  they  could  not,  consistently  with  pru- 
dence, have  attempted  to  pass  to  the  rear  of  the 
steamer,  by  deviating  from  the  channel  to  the 
left.  For  these  reasons  I  think  the  judgment 
must  be  reversed. 

Mondelet,  J.,  dissented  from  the  judgment. 
Aylwin  and  Drummond,  JJ.,  concurred. 
Judgment  reversed,  Mondelet,  J.,  dissenting. 
Cross  &  Lurm,  for  Appellants;  Loranger  <& 
Loranger,  for  Respondent. 
Corporation  op  the  Parish  op  St.  Barthe- 
lemy,    (defendants  in  the  Court  below,) 
Appellants;  and  Desorct,  (plaintiff  below)^ 
Respondent. 
'  Question  as  to  the  nullity  of  a  certain  by- 
law of  the  Municipal  Council. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court  for  the  district  of  Richelieu, 
rendered  by  Mr.  Justice  Badgley .  The  action 
was  brought  to  rescind  the  sale  of  certain  pro- 
perty belonging  to  the  plaintiff,  which  had 
been  sold  by  the  Secretary-Treasurer  of  the 
Municipal  Council  of  the  County  of  Berthier, 
in  payment  of  taxes  due  to  the  defendants. 
The  plea  was,  that  the  sale  had  taken  place 
in  accordance  with  by-laws  made  in  due  form 
by  the  defendants.  The  plaintiff  answered, 
that  the  by-law  of  5th  September,  1859,  on 
which  the  defendants  chiefly  relied,  was  ille- 
gal on  its  face.  By  the  judgment  of  the 
Court  below,  the  plaintiff's  action  was  main- 
tained on  the  ground  that  the  by-law  of  5  th 
September,  1859,  ordering  the  opening  of  a 
certain  road,  and  levying  a  special  tax,  was 
not  accompanied  by  the  formalities  required 
by  law.    In  particular,  it  was  alleged  that 


there  was  no  proces-verbal  previously  made, 
and  that  those  interested  in  the  road  were  not 
notified  of  the  proceedings  of  the  Council,  as 
the  law  required.  The  defendants  appealed 
from  this  judgment.  The  chief  points  to  be 
determined  on  the  appeal  were,  1st,  whether 
the  by-law  was  null  on  its  face ;  2d,  whether 
the  plaintiff  could  invoke  this  nullity  in  his 
special  answer. 

Drummond,  J.,  pronounced  the  judgment  of 
the  Court  of  Appeals,  which  confirmed  that 
of  the  Court  below. 

Judgment  confirmed  unanimously. 

E.  U.  PicM,  for  Appellants;  Olivier  & 
Armstrong,  for  Respondent. 

Foley  et  ah  (defendants  in  the  Court  below), 
Appellants ;  and  Forester  et  ah  (plaintiffs 
in  the  Court  below),  Respondents. 

Proof  in  an  action  ex  parte  on  a  promissory 
note. 

The  action  in  the  Court  below  was  brought 
against  the  defendants  as  makers  and  endorser 
of  a  promissory  note. 

No  proof  was  adduced  on  behalf  of  the 
plaintiffs;  the  defendants  were  foreclosed  from 
pleading,  and  judgment  was  rendered  ex  parte 
in  the  plaintiffs'  favour.  The  question  sub- 
mitted on  the  appeal  was  whether  in  such  a 
case  the  plaintiffs  should  not  have  made  proof 
of  the  partnership  alleged  to  exist  between 
them,  and  also  of  the  partnership  alleged  to 
have  existed  between  the  defendants.  Every 
signature  and  writing  to  or  upon  a  promissory 
note,  is,  in  a  default  or  ex  parte  CABe,  presumed 
to  be  genuine;  but  it  was  submitted  that 
extraneous  facte,  such  as  the  quality  of  the 
paper,  were  not  to  be  taken  as  proved  or 
admitted  in  default  or  ex  parte  cases. 

Duval,  C.  J.,  said  there  was  no  ground 
whatever  for  this  appeal. 

Aylwin,  Drummond  and  Mondelet,  J  J., 
concurred. 

Judgment  confirmed  unanimously. 

A.  &  W.  Robertson,  for  Appellants;  Cros* 
&  Lunn,  for  Respondents. 

Jokes  et  al.  (defendants  in  the  Court  below,) 
Appellants ;  and  Guyon  dit  Lemoine, plain- 
tiff in  the  Court  below,)  Respondent 

Held,  that  the  Court  may  discharge  a  dlli- 
btri,  and  order  the  case  to  be  inscribed  on  the 
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rife  tfenquite,  for  the  purpose  of  allowing 
the  plaintiff  to  complete  his  answers  to  inter- 
rogatories *ur  fait*  et  articles,  where  the 
interrogatories  have  not  been  answered  pro- 
per]/ at  first. 

Ttis  appeal  arose  from  the  following  cir- 
cumstances : — The  action  was  brought  under 
a  transfer  of  an  obligation.  The  plea  was, 
want  of  consideration,  except  to  the  extent  of 
£90.  On  the  21st  June,  1864,  the  Court,  on 
motion  of  the  defendants,  permitted  them  to 
examine  the  plaintiff  on  fails  et  articles  on  the 
25th  June.  On  that  day  the  plaintiff  stated 
that  he  was  engaged  with  another  suit  between 
himself  and  one  of  the  defendants,  and  fearing 
u>  absent  himself  too  long  from  this  other 
case,  he  contented  himself  with  answering  the 
first  two  interrogatories,  and  then  to  the  other 
36  interrogatories,  the  following  answer  was 
entered  at  his  request: — "I  have  no  other 
reply  to  make  but  that  which  I  made  to  the 
preceding  (second)  question. ' '  Subsequently, 
the  defendants  moved  that  these  interroga- 
tories be  taken  as  admitted,  inasmuch  as 
the  plaintiff  had  not  answered  them  as  he  was 
bound  to  do.  On  the  30th  Sept.,  1864,  Mr. 
Justice  Berihelot  ordered  that  the  case  be 
discharged  from  cUlibtrS,  and  inscribed  on 
(herilccTenqutte,  in  order  that  the  plaintiff 
might  answer  the  interrogatories  following  the 
second.  The  case  was  then  re-heard,  and  on 
the  31st  Oct.,  1864,  Mr.  Justice  Berthelot  ren- 
dered a  final  judgment  in  plaintiff's  favour. 
The  defendants  had  the  judgment  reviewed, 
and  it  was  confirmed  by  Smith  and  Berthelot, 
JJ. ;  Monk,  J.,  dissenting  on  the  ground  that 
the  Judge  had  no  power  to  discharge  the  case 
from  diHbtri,  for  the  purpose  of  enabling  the 
plaintiff  to  come  up  and  complete  his  answers- 
The  defendants  then  appealed. 

Mondelet,  J.,  dissenting,  said  he  concurred 
with  Mr.  Justice  Monk  in  thinking  that  the 
Judge,  when  he  discharged  the  dilibtrt,  had 
exercised  a  power  which  the  Court  did  not 
possess.  There  was  manifest  error  in  the 
judgment  of  the  Court  below,  and  it  should 
be  reversed. 

Dtval,  C.  J.,  was  of  opinion  that  the  deci- 
sion of  the  Superior  Court  was  correct,  and  in 
accordance  with  law,  and  must  be  confirmed. 

Aylwin  and  Drummond,  JJ.,  concurred. 


Judgment  confirmed,  Mondelet,  J.,  dissenting. 
Moreauj  Ouimtt  &  Chapeleau,  for  Appel- 
lants :  Edmund  Barnard,  for  Respondent'. 
Montreal  and  Champlain  Railroad  Co.  (de- 
fendants in  the  Court  below,)  Appellants; 
and  Perras,  (plaintiff  in  the  Court  below,) 
Respondent. 

Railway  Company  held  not  liable  for  ani- 
mals killed,  the  accident  having  occurred 
when  the  fences  were  down  during  the  winter. 

This  was  an  appeal  from  a  judgment  of  the 
Circuit  Court,  Montreal,  condemning  the 
defendants  to  pay  the  plaintiff  the  value  of 
certain  animals  killed  on  the  track.  The 
action  was  brought  by  a  farmer,  of  the  parish 
of  Laprairie,  to  recover  the  sum  of  $120,  viz., 
$70,  the  value  of  a  mare,  and  $50,  the  value 
of  a  colt,  killed  on  the  railway  track,  on  the 
16th  Dec.,  1862.  It  was  alleged  by  the  plain- 
tiff that  the  company  were  bound  to  keep  the 
fences  on  each  side  of  the  line  in  good  repair ; 
but  that  owing  to  the  fences  being  down,  the 
animals  above  mentioned  got  on  the  track 
and  were  killed  by  the  cars.  The  defendants 
pleaded  that  in  December,  when  the  accident 
happened,  all  the  fences  had  been  taken  down, 
to  prevent  the  accumulation  of  snow  on  the 
road-,  and  consequently  the  plaintiff  should 
not  have  allowed  his  animals  to  go  at  large* 
The  fences  were  taken  down  in  accordance 
with  an  old  established  custom.  It  was 
further  stated  that  there  was  nothing  to  show- 
that  the  animals  were  killed  by  the  cars. 
Loranger,  J.,  having  rendered  judgment  in 
favour  of  the  plaintiff,  the  defendants  appealed* 

Drummond,  J.,  dissenting,  was  of  opinion 
that  the  judgment  should  be  confirmed.  The 
enclosures  had  been  taken  down,  and  the 
company  were  therefore  liable  for  the  acci- 
dent. 

Mondelet,  J.,  rendering  the  judgment  of 
the  Court,  said  that  the  plaintiff  himself  was 
the  cause  of  the  accident,  and  the  company 
could  not  be  held  accountable.  The  judg- 
ment must  be  reversed. 

Duval,  C.  J.,  Aylwin  and  Meredith,  JJ., 
concurred. 

Judgment  reversed,  Drummond,  J.,  dissent- 
ing. 

Cartier,  Pomirmlle  &  Bltournay,  for  Appel- 
lants ;  Mlderic  Lanctot,  for  Respondent. 
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Lalonde,  (plaintiff  in  the  Court  below),  Ap- 
pellant; and  Brunet,  (defendant  in  the 
Court  below,)  Respondent. 

Question  as  to  payment  of  rente  constitute 
representing  lods  et  verites. 

This  was  a  hypothecary  action  to  recover 
from  the  defendant,  as  tiers-detenteur  of  the 
half  of  certain  property,  the  amount  of  a  con- 
stituted rent  with  arrears,  in  all  $390.  The 
defendant  pleaded  a  peremptory  exception, 
setting  up  that  the  rent  in  question  was  seig- 
norial,  and  represented  the  tods  et  rentes 
which  had  been  commuted}  that  the  com- 
mutation price  had  been  paid,  and  the  pro- 
perty cleared  from  all  incumbrance.  The 
defendant's  pleas  were  maintained  by  the 
judgment  of  the  Superior  Court,  rendered  by 
Mr.  Justice  Berthelot,  27th  June,  1862,  and 
the  plaintiff's  action  dismissed.  It  was  from 
this  judgment  that  the  present  appeal  was 
•brought. 

Mondelet,  J.,  dissenting,  was  of  opinion 
that  the  judgment  should  be  reversed. 

Atlwin,  J.,  also  dissented.  It  was  to  be 
observed  that  under  the  terms  of  the  original 
contract,  there  was  to  be  no  sale  whatever, 
unless  it  were  with  the  permission  of  the  pres- 
ent appellant.  So  farfrom  this,  there  had  been 
three  different  sales,  and  the  result  was  to 
•compel  the  present  appellant  to  lose  $300, 
to  which  he  was  fairly  entitled.  His  Honour 
was  of  opinion  that  the  judgment  should  be 
reversed. 

Duval,  C.  J.,  rendered  the  judgment  of  the 
<3ourt,  confirming  that  appealed  from. 

Meredith,  J.,  concurring,  said  that  before 
he  saw  the  plaintiff's  answers  to  the  defend- 
ant's articulation  of  facts,  he  was  of  opinion 
that  the  judgment  should  be  modified  to  the 
extent  that  the  plaintiff  should  have  security 
against  trouble,  because  he  thought  it  proba- 
ble that  the  claim  had  never  been  paid,  though 
the  interest  had  been.  But  on  looking  at  the 
answers,  he  saw  that  this  was  unnecessary, 
it  being  admitted  the  money  had  been  paid. 

Drummond,  J.,  concurred. 

Judgment  confirmed,  Aylwin  and  Mondelet, 
-JJ.,  dissenting. 

Moreau,  Ouimet  &  Chapeleau  for  Appellant ; 
Rouer  Roy,  Q.  C.  for  Respondent. 


Wardle,  (plaintiff  in  the  Court  below,)  Ap- 
pellant ;  and  Bethuxe,  es  qualiU,  (defend- 
ant in  the  Court  below,)  Respondent. 

Held,  that  the  proceedings  of  experts  are 
null  and  void,  when  notice  thereof  has  not 
been  given  by  them  to  both  parties. 

This  appeal  was  from  a  judgment  rendered 
by  the  Superior  Court,  25th  January,  1865, 
dismissing  the  plaintiff's  action,  declaring  that 
the  sum  due  to  the  plaintiff  was  more  than 
compensated  and  extinguished  by  the  dam- 
ages set  up  in  compensation,  which  were  pat 
down  in  the  report  of  experts  at  $30,282. 
The  intention  of  the  plaintiff  was  to  carry  the 
case  to  the  Privy  Council,  but  he  submitted 
that  the  proceedings  had  by  the  experts  must 
be  declared  invalid,  no  notice  thereof  having 
been  given  to  the  plaintiff  or  his  agent. 

Duval,  C.  J.  It  is  impossible  to  confirm 
the  judgment  The  experts  did  not  give  the 
plaintiff  any  notice,  and  therefore  their  pro- 
ceedings are  null  and  void. 

Meredith,  Drummond  and  Mondelet,  JJ., 
concurred. 

Judgment  reversed  unanimously. 

A.  &  W.  Robertson,  for  Appellant;  S.  Be- 
thune,  Q.  C,  for  Respondent. 

Bissonette  et  al,  (defendants  in  the  Court 
below,)  Appellants ;  and  Bobnais,  (plaintiff 
in  the  Court  below,)  Respondent. 

Action  for  false  imprisonment  against  the 
informant,  bailiff  making  the  arrest,  and  the 
two  committing  justices. 

Held,  that  the  two  justices  alone  were  liable 
in  damages,  which  were  reduced  to  £25. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court,  rendered  by  Mr.  Justice 
Monk,  on  the  26th  January,  1866.  The 
action  was  brought  by  the  plaintiff  to  recover 
the  sum  of  $1000  damages  for  false  impri- 
sonment, under  the  following  circumstances. 
In  June,  1860,  Joseph  Duquette,  a  school- 
master of  St  Valentin,  laid  an  information 
before  Anaclet  Bissonette,  a  justice  of  the 
peace,  alleging  that  the  plaintiff  had  feloni- 
onsly  conspired  against  the  life  of  himself)  his 
wife,  and  children,  by  attempting  to  demolish 
the  school-house  in  which  they  resided.  On 
this  complaint,  the  plaintiff  was  arrested  and 
brought  before  Anaclet  Bissonette  and  his 
brother  Joseph,  also  a  justice  of  the  peace. 
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Aiter  hearing  evidence,  the  two  Bissonettes 
eent  the  plaintiff  to  the  Montreal  jail,  under 
charge  of  Mongeau,  a  bailiff.  The  plaintiff 
was  immediately  liberated  by  the  order  of  one 
of  the  judges  of  the  Superior  Court  sitting  at 
Montreal,  who  declared  that  the  alleged  offence 
was  unknown  to  the  law.  The  plaintiff  then 
brought  his  action  against  the  two  justices  of 
the  peace,  the  schoolmaster,  and  the  bailiff. 
The  judgment  from  which  the  present  appeal 
was  brought,  condemned  the  four  defendants 
ioUdairement  to  pay  the  plaintiff  the  sum  of 
£100  damages. 

Dutal,  C.  J.,  said,  that  the  two  justices  of 
the  peace  had  not  justified  their  conduct. 
They  gave  an  order  which  was  illegal;  but 
for  the  illegality  of  this  order  the  schoolmaster 
and  bailiff  were  not  responsible.  Moreover, 
the  damages  awarded  were  extravagant. 
The  judgment  would  be  reversed,  and  th« 
action  dismissed  as  to  Duquette  and  Mongeau. 
The  judgment  against  the  two  Bissonettes 
would  be  reduced  to  £25 ;  Duquette  and  Mon- 
geau would  have  the  costs  of  both  Courts  in 
their  favor,  and  the  plaintiff  must  also  pay 
the  costs  in  appeal  of  the  other  defendants, 
because  the  demand  was  extravagant  and 
should  not  have  been  persisted  in. 

Meredith,  Drummond  and  Mondelet,  JJ., 
concurred. 

Judgment  reversed,  damages  reduced  to 
£25  against  A.  and  J.  Bissonnette  only. 

Ltblancj  Cassidy  &  Leblanc,  for  Appellants  j 
MortaUy  Ouimet  <fc  Chapleau,  for  Respondent. 

Hab501S,  (plaintiff  in  the  Court  below,)  Ap- 
pellant; and  St.  Jean,  (defendant  in  the 
Court  below,)  Respondent 

Hddf  that  an  action  en  separation  de  Mens 
may  be  instituted  in  the  district  wherein  the 
defendant  is  summoned  by  personal  service, 
according  to  C.  S.  L.  C.  cap.  82,  sec.  26. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court  in  a  default  case,  rendered  on 
the  30th  June,  1865,  by  Mr.  Justice  Berthelot. 
The  plaintiff  brought  her  action  en  stparation 
de  bi&u,  against  her  husband.  Both  parties 
were  domiciled  in  the  district  of  Richelieu, 
tut  the  defendant  was  described  as  being  tem- 
porarily in  the  district  of  Montreal,  where  the 
action  was  brought,  the  defendant  being  per- 
EGnally  served  in  the  city  of  Montreal.    The 


case  was  dismissed,  on  the  ground  that  the 
plaintiff  should  have  brought  the  action  in  the 
district  where  tne  parties  had  their  domicile. 

Duval,  C.  J.,  said  that  the  judgment  must 
be  reversed.  The  defendant  could  be  sued  in 
any  district  where  he  was  personally  served. 

Aylwin,  Meredith,  Drummond  and  Mon- 
delet, J  J.,  concurred. 

E.  U.  PicTU  for  Appellant. 

Watt,  (plaintiff  in  the  Court  below,)  Appel- 
lant; and  Gould  ei  al,  (defendants  in  the 
Court  below,)  and  Jacques  et  aZ,  (interven- 
ing parties  in  the  Court  below,)  Respond- 
ents. 

Delivery  of  wheat. — Question  as  to  carrier's 
right  to  store  under  the  circumstances. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court,  rendered  by  Mr.  Justice  Smith 
on  the  31st  October,  1864.  The  action  was 
brought  to  revendicate  9,941  bushels  of  wheat, 
seized  in  the  possession  of  the  defendants. 
The  judgment  recognized  the  defendants' 
right  of  lien  for  storage,  and  also  the  right  of 
the  intervening  parties  to  the  sum  of  $1,680, 
for  the  carriage  of  the  wheat  from  Cleveland, 
Ohio,  to  Montreal,  and  also  their  right  to  be 
paid  the  freight  out  of  the  proceeds  of  the 
wheat.  It  was  on  these  two  items  of  storage 
and  freight  that  the  plaintiff  appealed.  The 
wheat  arrived  at  Montreal  about  one  o'clock, 
on  the  16th  October,  1862,  in  the  Avon. 
Janes  &  Co.,  the  consignees,  directed  the 
Avon  to  go  along  side  of  the  Caledonia.  She 
went  along  side  early  on  the  18th,  and  found  her 
discharging  coals.  The  Avon  soon  after  went 
away,  on  the  ground  that  the  Caledonia 
was  not  ready  to  receive  the  wheat,  which 
was  then  stored.  The  whole  case  turned  on 
this :  was  the  Caledonia  ready  to  receive  the 
wheat,  and  were  the  intervening  parties  jus- 
tified in  storing  when  they  did?  The  Court 
below  having  maintained  the  right  of  storage 
against  the  plaintiff,  the  present  appeal  was 
brought. 

Meredith,  J.,  said  it  was  to  be  regretted 
that  both  parties  had  stood  so  determinedly 
upon  their  extreme  rights.  The  amount  in- 
volved was  now  several  hundred  pounds, 
whereas  at  first  it  was  only  about  $100.  If 
the  Avon  had  waited  a  short  time,  this  loss 
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would  have  been  avoided,  but  the  plaintiff 
positively  refused  to  pay  for  her  detention. 
Prompt  despatch  in  loading  and  discharging 
was  of  importance,  and  had  been  stipulated 
for  in  the  contract.  The  evidence  showed 
that  the  intervening  parties  were  justified  in 
storing  the  wheat,  the  Caledonia  not  being 
ready  to  receive  her  Cargo  on  the  17th.  As 
to  the  75  bushels,  alleged  short  delivery,  he 
would  have  been  disposed  to  modify  the  judg- 
ment to  this  extent,  but  all  the  judges  were 
agreed  in  saying  that  the  judgment  must  be 
confirmed. 

Duval,  C.  J.,  Aylwin,  Drummond  and  Mon- 
delet,  JJ.,  concurred. 

Judgment  confirmed  unanimously. 

Torrance  &  Morris,  for  Appellant ;  A.  Ro- 
bertson, Q.  C,  for  Respondents. 

Rollahd,  (plaintiff  in  the  Court  below,)  Ap- 
pellant j  and  Jodoik,  (defendant  in  the 
Court  below,)  Respondent. 

Held,  that  the  use  of  the  wordapaie  ten  dettes, 
l>y  a  creditor  to  his  debtor,  on  the  public  street, 
in  the  hearing  of  passers  by,  gives  ground  for 
an  action  of  damages. 

This  action  was  brought  to  recover  $8,000, 
damages  for  verbal  slander. 

It  appeared  that  as  the  plaintiff  was  walk- 
ing along  Notre  Dame  Street  one  evening,  the 
defendant  met  him  and  called  out  to  him,  Hol- 
land, Holland.  The  latter  did  not  stop  nor 
answer.  The  defendant  then  exclaimed,  ac- 
cording to  the  plaintiffs  assertion,  pay  your 
debts,  pay  your  debts,  (paU  tes  dettes,  pate 
ies  dettes.)  It  was  in  consequence  of  this 
insult  that  the  action  was  brought.  The  de- 
fendant denied  having  used  these  words.  He 
alleged  that  he  had  merely  called  upon  the 
plaintiff  to  come  and  settle  his  account.  At 
this  time  the  plaintiff  was  second  endorser  on 
two  notes  held  by  the  defendant  to  the  amount 
of  $3,000.  The  plaintiff  had  neglected  to 
pay,  wanted  delay,  and  for  the  purpose  of 
obtaining  delay,  had  appealed  from  a  judg- 
ment against  him  at  the  suit  of  the  defendant. 
The  debt,  however,  was  afterwards  settled  in 
full.  The  action  was  dismissed  by  Smith,  J., 
on  the  ground  that  the  plaintiff  had  wholly 
failed  to  prove  his  case.  From  this  judgment 
the  plaintiff  appealed. 


Drummond,  J.,  dissenting,  said  it  was  absurd 
that  a  case  of  this  nature  should  be  brought 
in  the  Superior  Court.  The  plaintiff  might 
perhaps  have  been  entitled  to  three  or  four 
dollars  damages ;  but  the  injury  was  so  trifling, 
that  the  judge  of  the  Superior  Court  acted 
wisely  in  dismissing  the  action.  Litigation 
for  trifles  like  this  should  not  be  encouraged. 
He  therefore  fully  approved  of  the  judgment 
in  the  Court  below. 

Meredith,  J.,  said  it  certainly  was  matter 
for  regret  that  this  action  should  have  been 
brought  in  the  Superior  Court  There  seemed 
to  be  nothing  very  offensive  in  the  words  used, 
yet  he  did  not  think  it  was  justifiable  for  the 
defendant  to  tell  the  plaintiff  in  the  public 
street  to  pay  his  debts.  But  ah  action  for 
$8,000,  brought  in  the  Superior  Court,  expos- 
ing the  defendant  to  considerable  trouble  and 
expense,  was  quite  unnecessary. 

Mondelet,  J.,  said  that  the  plaintiff  had 
made  proof  of  his  allegations.  The  expres- 
sion, used  in  the  open  street,  was  injurious, 
and  wounded  the  plaintiff7 s  sensibilities.  The 
judgment,  therefore,  would  be  reversed,  and 
£20  damages  awarded. 

Duval,  C.  J.,  and  Aylwin,  J.,  concurred. 

Judgment  reversed,  Drummond,  J.,  dissent- 
ing. 

C.  &  F.  X,  Archambault,  for  Appellant; 
Lesage  <£  JetU,  for  Respondent. 

Beaudrt,  {defendant  in  the  Court  below,) 
Appellant;  and  Roy  etal,  (plaintiffs in  the 
Court  below,)  Respondents. 

Action  for  damages  caused  by  privy  being 
built  against  mur  mUoyen. 

The  action  in  this  case  was  brought  by  the 
plaintiffs,  to  recover  £600  damages,  caused 
by  the  defendant  having  built  privies  against 
the  war  mitoyen,  the  parties  being  neighbours. 
The  filth  from  these  places  had  penetrated  and 
flowed  through  the  mur  mitoyen,  causing  a 
disagreeable  smell  in  the  plaintiffs'  premises. 
There  was  also  a  demand  for  £52,  half  the 
cost  of  repairs  to  the  mur  mitoyen.  The  judg- 
ment appealed  from  by  the  defendant  was  ren- 
dered in  the  Superior  Court  by  Smith,  J.,  30th 
April,  1864,  condemning  the  defendant  to  pay 
£50  as  damages,  and  ordering  him  to  tho- 
roughly repair  the  mur  mitoyen. 
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Dcval,  G.  J.  This  is  entirely  a  question  of 
feet,  and  we  think  the  judgment  must  be  con* 
finned  with  costs. 

Aylwin,  Drummond  and  Mondelet,  JJ., 
concurred. 

Judgment  confirmed  unanimously. 

C.  &  F.  X.  ArchambauH,  for  Appellant; 
G,  Joseph,  for  Respondent. 

Montreal  City  Passenger  Railway  Co. 
(defendants  in  the  Court  below,)  Appel- 
lants ;  and  Bigkoh,  (plaintiff  in  the  Court 
below,)  Respondent. 

Held,  than  an  action  for  damages  will  not 
lie,  where  the  injury  is  the  result  of  pure  acci- 
dent, and  where  no  negligence  can  be  imputed 
to  the  defendants. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court,  rendered  by  Monk,  J.,  on  the 
30th  April,  1864,  condemning  the  company 
to  pay  the  sum  of  $600  damages  for  the  death 
of  the  plaintiff's  son,  killed  by  one  of  the  cars 
in  July,  1862.  The  action  was  brought  for 
£500  damages,  £200  for  the  expense  of  bring- 
ing up  the  child  to  the  time  of  his  death,  and 
£300  for  expenses  of  interment,  and  for  the 
fether's  grief  at  the  loss  of  his  child.  The 
accident  occurred  in  St.  Joseph  Street.  The 
car  at  the  time  was  going  west,  at  a  moderate 
rate  of  speed,  and  had  gone  a  short  distance 
beyond  Versailles  Street,  when  the  plaintiffs 
child  suddenly  ran  from  behind  a  cart  on  to 
the  railway  track,  directly  in  front  of  the  car, 
what  he  was  instantly  knocked  down,  and 
ran  over  by  the  car,  before  'the  driver  could 
stop  it  The  defendants  contended  in  the 
Court  below,  that  they  were  not  liable  in  any 
sum  whatever,  chiefly  because  the  lamentable 
occurrence  was  the  result  of  pure  accident,  in 
so  far  as  they  were  concerned;  and  also 
because  it  did  not  appear  to  them  that,  under 
the  circumstances,  the  plaintiff  had  a  right 
to  demand  any  pecuniary  remuneration  for 
the  death  of  his  injant  child.  Damages  could 
be  given  only  in  proportion  to  the  injury 
resulting  from  the  death  to  the  parties  for 
whom  the  action  has  been  brought.  The 
defendants,  in  appealing  from  the  judgment 
against  them,  urged  that  the  "injury,"  the 
amount  of  which  is  to  be  the  measure  of 
damages  in  an  action  for  the  benefit  of  the 


survivors,  must  be  a  material  injury,  capa- 
ble of  estimation  in  money,  upon  some  prac- 
tical basis,  either  specific  or  general,  and  that 
damages  could  not  be  granted  as  a  mere  sola- 
tium for  the  feelings  of  the  complainant. 

Aylwin,  J.  I  am  not  disposed  to  reverse- 
the  judgment.  I  would  hold  the  Company 
to  the  strictest  responsibility.  I  therefore 
dissent  from  the  judgment  of  the  Court. 

Duval,  C.  J.  It  is  beyond  a  doubt  that  the 
driver  was  not  in  fault  here.  He  had  no 
opportunity  of  stopping  in  time,  for  he  could 
not  see  a  little  boy  .that  suddenly  ran  in  front 
of  the  horses.  The  judgment  is  therefore 
reversed. 

Mondelet  and  Drummond,  JJ.,  concurred. 
Judgment  reversed,  Aylwin,  J.,  dissenting* 
Abbott  &  Dorman,  for  Appellants  j  Leblane, 
Cassidy  4?  Leblane,  for  Respondent. 

Penhoyer,  (plaintiff  in  the  Court  below,)  Ap- 
pellant; and  Butler,  (opposant  in  the 
Court  below,)  Respondent. 

Title  to  property. — Right  to  file  opposition. 

Certain  real  property  having  been  taken  in 
execution,  as  belonging  to  Lothrop  Chamber- 
lain, defendant  in  the  Court  below,  the  respond, 
ent,  by  his  opposition  afin  de  distraite,  claim- 
ed the  land  under  a  deed  of  sale  to  himself. 
This  opposition  was  contested  by  the  Appel- 
lant, on  the  ground  that  the  land  did  not  in 
reality  belong  to  the  opposant,  but  that  he 
held  it  for  the  defendant,  whose  property  it 
was.  It  appeared  in  evidence  that  the  land 
either  belonged  to  the  defendant,  or  to  the  old 
firm  of  Baxter  k  Chamberlin,  dissolved  twenty 
years  previously,  of  which  defendant  was  a 
partner.  Mr.  Justice  Short  having  maintained 
the  opposition,  the  plaintiff  appealed. 

Meredith,  J.,  was  of  opinion  that  the  oppo- 
sition should  have  been  dismissed.  The 
opposant,  being  merely  an  agent,  had  no  right 
to  file  an  opposition  in  his  own  name. 

Aylwin,  Drummond  and  Mondelet,  JJ.r 
concurred. 

Judgment  reversed. 

Sanborn  &  Brookes,  for  Appellant  j  Feltont 
&  Felton,  for  Respondent. 
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Walker  etvir,  (plaintiffs  in  the  Court  below,) 
Appellants;  and  The  Corporation  of 
Sorel,  (defendants  in  the  Court  below,) 
Respondents. 

Held,  that  where  essential  matter  is  merely 
imperfectly  stated,  and  not  entirely  omitted, 
the  defendant  should  attack  the  declaration 
by  an  exception  d  la  forme,  and  not  by  a  de- 
fense en  droit. 

Meredith,  J.  The  plaintiff  in  the  Court 
below  brought  a  petitory  action  against  the 
respondents,  and  in  her  declaration  she  de- 
scribes herself  as  "  Dame  Mary  Walker  de  la 
ville  de  Sorel,  dans  le  district  de  Richelieu, 
Spouse  contractuellement  s6par6e  de  biens  de 
John  George  Crdbassa,  Ecuier,  notaire  public 
du  m&rne  lieu,  et  le  dit  John  George  Crlbassa 
en  autant  que  besoin  est  pour  autoriser  sa 
dite  e'pouse." 

The  respondent  filed  a  difense  au  fonds  en 
droit,  and  contended  that  the  allegations  of 
the  declaration,  as  to  the  separation  as  to  pro- 
perty of  the  plaintiff  from  her  husband,  are 
insufficient.  The  judgment  of  the  Court  be- 
low maintained  the  defense  en  droit,  one  of  the 
considirants  of  the  judgment  being:  "Con- 
sidlrant  que  dans  la  dite  declaration  les  de- 
roandeurs  n'ont  alUgue'  et  fait  voir  aucun 
droit  de  la  demanderesse  d' ester  en  justice  et 
d'instituer  la  pr^sente  action  comme  s6par$e 
de  biens  d'avec  son  dit  mari,  n'alllguant  pas 
la  dite  separation  et  comment  elle  s'est 
ope>6e." 

The  rule  on  this  subject,  as  I  have  always 
understood  it,  is  this :  "  That  matter  essen- 
tial entirely  omitted  is  the  subject  of  a  defense 
en  droit,  but  that  matter  essential  imperfectly 
stated  is  the  subject  of  an  exception  d  la  forme.11 
(3  Rev.  de  Leg.  p.  196.)  Applying  this  rule 
to  the  present  case,  if  the  respondent  had  any 
reason  to  complain,  (a  point  which  we  are  not 
called  upon  to  decide,)  there  should  have  been 
filed,  not  a  defense  en  droit,  but  an  exception 
d  la  forme ;  and  therefore  the  judgment, 
maintaining  the  defense  au  fonds  en  droit, 
ought  to  be  reversed. 

Aylwin,  DrummonJ,  and  Mondelet,  JJ., 
concurred. 

Judgment  reversed. 

D.  Girouard,  for  Appellants ;  Lafrenaye  & 
Bruneau,  for  Respondents. 


Crebassa,  (defendant  in  the  Court  below,) 
Appellant  j  and  Massue,  (plaintiff  in  the 
Court  below,)  Respondent. 

Held,  that  a  return  made  by  the  Sheriff  of 
rebellion  d  justice  is  sufficient  evidence  to  jus- 
tify the  Court  in  making  a  rule  against  the 
defendant,  for  contrainte  par  corps,  absolute, 
where  the  defendant  does  not  appear.  C.  S.  L. 
C.  cap.  83,  sec.  143-145. 

This  appeal  was  from  an  interlocutory  judg- 
ment rendered  in  the  Superior  Court,  20th 
May,  1864,  on  motion  of  the  plaintiff  for  a  rule 
nisi  for  a  contrainte  par  corps,  and  also  from 
a  final  judgment  rendered  by  the  same  Court, 
31st  May,  1864,  declaring  the  rule  absolute, 
with  costs  against  the  defendant,  for  having 
committed  a  rebellion  d  justice,  on  the  28th 
April,  1864,  as  appeared  by  the  return  of  the 
sheriff  of  the  district  of  Richelieu,  to  the  writ 
of  pluries  pluries  venditioni  exponas  de  bonk, 
ad  Iressed,  31st  March,  1864,  to  the  sheriff  of 
Lie  district  of  Richelieu,  wherein  the  defend* 
ant  resided,  and  had  opposed  the  sale  of  his 
goods  and  chattels  previously  seized.    The 
judgment  was  appealed  from  on  the  ground  of 
irregularity  in  the  proceedings,  and  because 
judgment  had  been  rendered    without  any 
proof.    The  respondent  contended  that  the 
Ord.  of  1667  had  been  superseded  by  the  sta- 
tutory enactments  contained  in  C.  S.  L.  C. 
cap.  83,  sec.  143  to  145.     The  return  of  the 
sheriff  in  such  a  case  as  this  was  not  travers- 
able. 

Meredith,  J.,  said,  it  was  not  denied  that 
the  appellant  opposed  the  execution.  The 
defendant  had  made  default,  and  the  return  of 
the  sheriff  must  be  considered  sufficient  evi- 
dence. The  Court  saw  no  reason  to  disturb 
the  judgment  rendered  by  the  Superior  Court. 

Atlwin,  J.,  said,  it  would  be  impossible  in 
this  matter  to  proceed  according  to  the  Ord. 
of  1 667.  He  was  satisfied  that  what  had  been 
done  time  and  again  might  be  done  in  this 
case. 

Duval,  C.  J.,  concurred. 

Mondelet  and  Drummond,  JJ.,  dissented. 

Judgment  confirmed. 

D.  Girouard,  for  Appellant  j  Lafrenaye  <£ 
Armstrong,  for  Respondent. 
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Montreal,  March  9th,  1866. 

Ex  parte  James  Milton  Brown. 

Extradition — Warrant  of  Commitment. 

Held,  that  a  warrant  of  commitment,  under 
the  Extradition  Treaty,  which  omits  to  state 
that  the  accused  was  brought  before  the 
magistrate,  or  that  the  witnesses  against  him 
were  examined  in  his  presence,  is  bad  upon 
ihefeoe  of  it,  and  must  be  set  aside. 

In  this  case  a  writ  of  habeas  corpus  had 
been  ordered  to  issue  on  the  preceding  day, 
returnable  immediate.  The  case  again  came 
upon  the  return  of  the  writ. 

The  grounds  of  the  application  are  suffi- 
ciently apparent  from  the  remarks  of  the 
judges,  of  which  the  following  is  a  full  report. 

Dotal,  C.  J.,  said,  this  case  had  been  so 
folly  argued  for  several  days  past  that  no 
further  light  could  possibly  be  thrown  upon 
it  The  judges  entertained  no  doubt  what- 
erer  that  the  man  should  be  discharged.  It 
was  therefore  ordered,  that  it  appearing  upon 
the  return  to  the  writ,  that  the  warrant  of  com- 
mitment in  virtue  of  which  Brown  was  now 
detained,  was  bad,  he  be  discharged  from  cus- 
tody, his  detention  being  illegal.  The  case 
was  certainly  one  of  very  great  importance. 
la  the  first  place  it  was  of  importance  to  the 
liberty  of  the  subject.  It  was  not  an  ordinary 
case  of  depriving  a  man  of  his  liberty  and 
leaving  him  in  the  country,  but  it  was  a  case 
of  sending  him  out  of  the  country.  It  might 
be  said  that  this  man  was  not  a  British  sub- 
ject Still,  he  was  within  British  territory, 
and  so  long  as  he  was  in  British  territory,  he 
wed  allegiance  to  Her  Majesty,  and  owing 
allegiance  he  was  entitled  to  protection.  If 
extradited,  not  only  would  he  be  deprived  of 
Lis  liberty,  but  he  would  be  sent  out  of  the 
Queen's  dominions,  and  this  no  court  had 
power  to  do  unless  in  accordance  with  the 
Jur.  It  should  be  well  understood  that  this 
court  was  prepared  most  fully  and  faithfully 
to  execute  the  stipulations  of  the  Treaty,  and 
that  the  Judges  would  not  encourage  or  suffer 
any  quibbling  with  its  terms.  If  the  Judges 
saw  that  a  party  fairly  came  within  the  pro- 
risons  of  the  Treaty,  it  would  be  in  vain  for 
him  to  attempt  to  escape  by  exceptions  d  la 
forme.  The  Court  would  not  listen  to  such 
exceptions,  but  would  see  that  justice  was 


done.  It  was  intimated  over  and  over  again, 
that  if  there  was  a  mere  informality  in  this 
case,  another  warrant  might  be  substituted 
by  the  magistrate.  Nothing  of  the  kind  has 
been  done.  We  must  suppose,  therefore,  that 
the  magistrate  had  a  reason  for  not  doing  so. 
We  have  to  determine  as  to  the  warrant  be- 
fore us,  and  we  have  no  hesitation  in  saying 
that  it  is  illegal.  Not  one  of  the  requirements 
of  the  amended  Act  24  Vic.  cap.  6,  has  been 
complied  with.  The  Statute  says,  first,  that 
the  party  shall  be  charged  upon  oath,  and  the 
magistrate  thereupon  shall  have  him  arrested 
and  brought  before  him.  I  believe  the  majo- 
rity of  the  Judges  are  agreed  that  if  the  man 
is  already  before  the  magistrate,  it  is  not  ne- 
cessary to  issue  a  new  warrant,  because  the 
object  of  the  warrant  is  the  arrest.  But  if  the 
man  is  before  the  magistrate,  what  is  to  be 
done?  The  magistrate  may  examine  upon 
oath  any  persons  touching  the  truth  of  the 
charge,  and  upon  such  evidence  as  according 
to  the  laws  of  this  Province  would  justify  the 
apprehension  and  .committal  for  trial  of  the 
person  so  accused,  if  the  crime  had  been  com- 
mitted here,  it  shall  be  lawful  for  such  magis- 
trate to  issue  his  warrant  for  the  commitment 
of  the  person,  till  surrendered  or  discharged* 
Here  was  a  very  important  proviso,  which 
must  be  fulfilled.  Great  Britain  had  not 
yielded  to  the  demands  of  foreign  powers. 
She  said:  it  is  not  sufficient  that  this  is  a 
crime  in  your  country  j  it  must  be  a  crime  in 
this  country.  We  see  the  object  the  Legisla- 
ture had  in  view.  It  must  appear  upon  the 
warrant  of  commitment  that  the  accused  had 
been  brought  before  the  magistrate,  and  that 
the  magistrate  examined  witnesses  in  his  pre- 
sence in  the  terms  of  the  said  act.  We  see 
at  once  the  importance  of  complying  with 
this  j  for  no  one  would  pretend  that  a  British 
subject,  or  even  a  stranger,  could  be  sent  out 
of  the  Queen's  dominions  without  having 
heard  what  was  alleged  against  him,  or  hav- 
ing an  opportunity  of  giving  any  explanation. 
This  was  no  idle  form  j  it  was  essential  that 
it  should  appear  on  the  face  of  the  warrant ; 
and  this  Court,  in  the  exercise  of  its  con- 
trolling and  superintending  powers,  must  see 
whether  it  had  been  complied  with. 
Another  question  might  arise — whether  this 
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Court  might  not  substitute  another  warrant. 
No  precedent  has  been  cited  in  support  of  such 
a  right.  In  Bissett's  case,  the  Court  of  Queen's 
Bench  denied  the  right.  On  this,  however, 
we  pronounce  no  opinion.  The  magistrate 
was  fully  aware  that  he  had  a  right  to  sub- 
stitute another  warrant,  and  not  having  done 
so,  it  would  be  wrong  for  this  Court  to  take 
an  initiatory  proceeding  in  the  matter.  There- 
fore the  Court,  while  it  reserved  any  decision 
on  its  powers  in  this  respect,  would  not  inter- 
fere. Nor  would  it  pronounce  any  opinion 
upon  the  power  of  a  Judge  in  vacation  to  sub- 
stitute his  own  warrant.  The  case  of  the 
Chesapeake  fully  confirmed  the  view  taken  by 
the  Court  in  this  case.  But  without  reference 
to  precedents,  he  believed  a  careful  attention 
to  the  general  principles  of  law  would  satisfy 
any  one,  though  not  a  lawyer,  that  the  rule 
laid  down  by  the  Court  was  reasonable,  and 
regard  for  the  liberty  of  the  subject  impera- 
tively called  upon  the  Court  to  enforce  that 
rule.  The  Court,  then,  being  clearly  of  opinion 
that  the  warrant  of  commitment  was  bad 
and  insufficient  to  detain  the  prisoner,  would 
order  his  discharge. 

ATLWiy,  J.,  entirely  concurred  in  the  opin- 
ion of  the  Chief  Justice. 

Meredith,  J.,  said  it  was  with  regret  he 
concurred  in  the  judgment  about  to  be  ren- 
dered, but  he  was  of  opinion  that  the  case 
did  not  admit  of  doubt.  The  magistrate  acted 
under  a  special  authority,  and  his  commit- 
ment ought  to  show  upon  the  face  of  it  that 
at  least  in  all  matters  of  importance,  he  had 
followed  the  directions  of  the  statute.  In 
the  present  case  it  does  not  appear,  upon  the 
face  of  the  commitment,  that  the  prisoner 
heard  the  evidence  against  him,  or  even  that 
he  was  before  the  magistrate.  And  were  we 
to  hold  each  a  commitment  valid,  we  would 
in  effect  say  that  a  person  may  be  surrendered 
under  the  Treaty  without  having  had  any 
opportunity  of  offering  an  explanation  respect- 
ing the  charge  brought  against  him  or  know- 
ing even  by  what  evidence  that  charge  was 
supported. 

Mondelkt,  J.,  said  it  was  to  be  regretted 
that  the  case  should  fail  5  but  the  responsibi- 
lity was  not  upon  the  judges.  They  were 
anxious  to  carry  out  the  Treaty  to  the  fullest 


extent;  but  it  must  be  done  according  to  law. 
A  special  power  given  by  a  special  law  must 
be  exercised  with  much  greater  caution  than 
powers  conferred  by  the  common  law.  He 
fully  concurred  in  the  remarks  of  the  other 
judges. 

Drummond,  J.,  concurred. 

Prisoner  ordered  to  be  discharged. 

B.  Devlin  for  Petitioner ;  T.  K.  Ramsay  for 
the  Crown. 


RECENT  ENGLISH  DECISIONS. 

[Collated  from  The  Law  Reports.] 
Negligence — Railway — Level  Grossing.— 
There  is  no  general  duty  on  railway  compa- 
nies to  place  watchmen  at  public  footways 
crossing  the  railway  on  a  level  5  but  it  depends 
upon  the  circumstances  of  each  case  whether 
the  omission  of  such  a  precaution  amounts  to 
negligence  on  the  part  of  the  company. 

A  railway  was  crossed  by  a  public  footway 
on  a  level,  and  was  protected  by  gates  on  each 
side  of  the  line,  and  caution  boards  were  placed 
near  the  gates.  The  view  of  the  line  from  one 
of  the  gates  was  obstructed  by  the  pier  of  a 
railway  bridge  crossing  the  line;  but  on  the 
level  of  the  line  it  could  be  seen  for  300  yards 
each  way.  A  woman  approaching  the  line  by 
that  gate  was  detained  by  a  luggage  train  on 
her  side,  and  immediately  on  its  having  pas- 
sed, crossed  the  line,  and  was  run  down  and 
killed  by  a  train  coming  along  the  other  line 
of  rails.  There  was  no  evidence  of  negligence 
in  the  mode  of  running  the  trains : — Held, 
that  there  was  no  evidence  of  negligence  on 
the  part  of  the  company,  but  that  there  was 
evidence  of  negligence  on  the  part  of  the  de- 
ceased. Stubley  v.  The  London  and  North 
Western  Railway  Co.  Ex.  p.  13.  Baron 
Bramwell  observed :  "In  crossing  the  rails 
at  all,  this  woman  was,  as  people  often  do, 
heedlessly  going  on  at  the  rear  of  a  passing 
vehicle  on  her  side,  without  waiting  to  6ee 
whether  the  other  line  was  clear."-— [To  be 
Continued.] 

Private  Executions. — The  measure  for 
substituting  private  for  public  executions  in 
England  has  been  approved  of  by  a  majority 
of  the  House  of  Lords,  and  probably  will  soon 
become  law.  • 
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Tol.  H.         AUGUST,  1866.  No.  2. 

THE  CODE  OP  CIVIL  PROCEDURE. 

In  some  respects,  it  must  be  conceded  that 
we  are  not  a  backward  people  in  this  country, 
and  the  interest  manifested  in  the  revision  and 
consolidation  of  our  laws  is  one  of  them.  We 
hare  had  our  Statutes  revised,  and  we  have 
had  them  consolidated,  and  now,  while  the 
subject  of  codification  is  still  only  on  the  tapis 
in  England,  we  in  Lower  Canada  possess  two 
-codes — the  Civil  Code,  and  the  Code  of  Civil 
Procedure.  That  which  England,  with  her 
illustrious  jurists  and  eminent  text-writers, 
has  never  accomplished,  and  still  doubts  the 
possibility  of  accomplishing,  her  enterpris- 
ing colony  has  brought  to  pass.  The  Civil 
Code  will  soon  be  law  from  Gaspl  to  Ottawa, 
and  the  Code  of  Civil  Procedure  is,  while  we 
write,  rapidly  passing  through  Committee  of 
the  House. 

The  advantage  of  having  a  Code,  even  an 
indifferent  Code,  cannot  be  disputed,  and 
although  many  will  probably  be  of  opinion 
that  our  Code,  considering  the  time  and  money 
that  have  been  expended  on  it,  is  not  so  im- 
maculate as  could  be  desired,  yet  its  simple 
existence,  as  a  cleared  spot  in  the  midst  of  a 
tangled  thicket,  must  be  a  source  of  relief  and 
satisfaction. 

It  is  not  our  intention,  however,  at  present, 
to  enter  into  any  discussion  respecting  Codes, 
but  rather  to  refer  to  the  action  taken  by  the 
Montreal  bar,  with  respect  to  the  Code  of  Civil 
Procedure,  which  must  naturally  attract  the 
special  attention  of  practitioners. 

At  one  of  the  meetings  held  in  June,  to  con- 
sider the  proposed  changes  to  the  Act  respect- 
ing the  Bar,  it  was  suggested  by  Mr.  Ritchie, 
that  it  was  time,  then  or  never,  to  pay  some 
attention  to  the  Code  of  Procedure,  a  matter 
of  much  greater  importance  jthan  that  which 
nas  then  being  considered.  Parliament  was 
in  Session,  and  the  draft  of  the  Code  was 
rapidly  passing  through  committee.  He  sug- 
gested, therefore,  that  a  committee  should  be 
immediately  named  to  take  the  draft  of  the 


proposed  code  into  consideration,  and  see  what 
amendments  were  desirable.  The  Committee 
named  was  composed  of  Messrs.  Ritchie, 
Robbbtsok,  Q.C.,  Doutbe,  Q.C.,  Jbttb,  and 
Bethune,  Q.C.,  and  although  the  time  was 
short,  and  the  weather  none  of  the  coolest, 
these  gentlemen  prepared  a  report,  with  an- 
nexed schedules  of  amendments,  which 
evinces  close  examination  and  acute  reflection. 
Besides  the  points  which  we  have  been  able  to 
notice  below,  the  committee  suggested  a  large 
number  of  minor  alterations  and  verbal 
changes,  most  of  which  at  once  command  the 
approval  of  the  reader.  A  meeting  of  the  bar 
was  called  to  consider  the  report  on  the  19th 
of  July,  but  it  being  vacation,  and  the  notice 
short,  there  was  not  a  quorum  present,  and 
the  suggestions  were  merely  submitted  in  an 
informal  manner,  the  proposed  amendments 
for  the  most  part  being  acquiesced  in  by  those 
present.  The  members  of  the  bar  present  at 
this  meeting  were  Messrs.  Robertson,  Q.C., 
batonnier,  Maccay,  Ritchie,  Torrance, 
Doutbe,  Q.C.,  Jette,  Abchambault,  Pao- 
nuelo,  Eirbt,  and  the  Secretary,  Mr.  Snow- 
don. 

The  Report  was  as  follows : 

"The  Committee  named  to  consider  what 
amendments  are  required  in  the  proposed  Code 
of  Civil  Procedure,  beg  leave  to  report  that 
they  have  gone  through  the  articles  con- 
tained in  the  Report  of  the  Commissioners, 
and  the  amendments  suggested  by  the  Com- 
mittee are  embodied  in  the  Schedules  A  and 
B  hereunto  annexed.  The  amendments  pro. 
posed  to  articles  45,  254,  262,  351,  352,  355, 
356  and  357,  are  only  concurred  in  by  a  minor- 
ity of  the  Committee. 

The  principal  changes  recommended  by  the 
Committee  are  the  following : 

Art.  32.  That  parties  bringing  actions  of 
damages  in  formd  pauperis  shall  be  liable  to 
contrainU  for  the  costs  awarded  to  the  opposite 
party. 

90.  That  in  case  of  default  of  defendant  in 
sairie-<rrrtt  after  judgment,  judgment  may  be 
rendered  in  vacation. 

150.  That  in  pleading,  no  replication  be 
required. 

210—222.  That  the  articulation  of  facta  be 
abolished. 
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311 — 312.  That  the  number  of  Commis- 
sioners named  to  execute  a  CommisHon  Roga- 
toire  be  reduced. 

That  the  delays  in  term  and  vacation  be 
uniform.  That  a  uniform  delay  of  eight  days 
be  substituted  for  the  delays  of  five,  six,  ten, 
fifteen  days,  mentioned  in  articles  551,  649, 
652,  720,  760,  932,  1063J  1070,  1112,  1120, 
1139,  and  1142. 

538.  That  a  legal  tender  may  be  made  in 
Bank  notes  or  accepted  cheques,  if  not  object- 
ed to  at  the  time  of  tender. 

699.  That  in  cases  of  Sheriff's  sale,  the 
Registrar's  certificate  be  obtained  immediately 
after  the  seizure. 

1050.  That  in  cases  over  $100,  the  Superior 
Court  have  concurrent  jurisdiction  with  the 
Circuit  Court,  the  delays  and  proceedings  for 
appeal,  and  fees,  being  the  same  as  at  pre- 
sent. 

Many  other  amendments  suggested,  some 
of  which  are  of  considerable  importance,  will 
be  found  in  the  Schedules.1' 

We  proceed  to  notice  some  of  the  more  im- 
portant suggestions  contained  in  the  Sche- 
dules, A  and  B. 

Art.  2.  It  is  suggested  that  when  the  Queen's 
birth-day  falls  on  a  Sunday  or  holiday,  the 
next  following  juridical  day  should  be  non- 
juridical,  and  thus  a  holiday  be  always 
secured. 

Art.  32.  With  reference  to  actions  in  formd 
pauperis,  it  is  proposed  to  add  that  "  any 
party  prosecuting  an  action  of  damages  in 
formd  pauperis,  shall  be  liable  to  contrainte 
par  corps  for  costs  awarded  to  the  opposite 
party."  This  is  of  course  intended  to  prevent 
the  institution  of  vexatious  actions  of  damages 
by  those  who  have  nothing  to  lose.  Mr. 
Jf  ackat  suggested  at  the  meeting  that  this 
might  be  carried  even  further,  and  all  men- 
diatnts  bringing  actions  of  damages  or  petitory 
actions,  subjected  to  contrcrinU,  if  unable  to 
pay  the  costs  when  their  action  is  dismissed. 

Art.  56.  The  second  clause  reads  thus: 
"In  the  absence  of  a  regular  domicile,  service 
may  be  made  upon  the  defendant  at  his  office 
or  place  of  business,  if  he  has  one."  It  was 
suggested  that  this  should  be  made  to  read  as 
follows :     '  'In  the  case  of  a  trader,  service  may 


be  made  upon  the  defendant  at  his  office  or 
place  of  business." 

Art.  84.  With  respect  to  service  at  the  pro- 
thonotary's  office  of  orders,  rules,  notices  and 
other  proceedings,  upon  parties  who  leaie 
Lower  Canada  after  the  commencement  of  the 
suit,  or  have  no  domicile  therein,  it  is  proposed 
that  interrogatories  sur  fails  et  articles  and 
the  serment  dicisovrt  be  excepted.  There  have 
been  judicial  decisions  already  to  this  effect; 
the  Statute  as  it  stands  being  evidently  unjust 
to  parties  at  a  distance  suing  in  our  Courts. 

Art.  90.  It  is  proposed  to  add :  "  In  cases 
of  same-writ  after  judgment,  if  the  defendant 
makes  default,  judgment  may  be  forthwith 
rendered  against  the  garnishee  for  the  amount 
by  him  declared  to  be  due." 

Art.  145.  It  is  proposed  to  expunge  thi& 
article  which  reads  thus :  "  No  general 
denial  can  have  any  effect,  and  every  fact 
alleged,  the  reality  or  truth  of  which  is  not 
specifically  denied,  is  held  to  be  admitted." 

Art.  210 — 223.  The  committee  recommend 
that  the  entire  chapter  relating  to  articulations 
of  facts  be  struck  out,  these  papers  being  found 
practically  useless. 

Art  235.  It  is  recommended  that  the  ex- 
pense of  interrogatories  upon  articulated  fects 
be  borne  by  the  losing  party. 

Art  254.  The  suggestion  is  made  here  that 
any  party  to  a  suit  may  offer  his  own  testi- 
mony. [Mr.  Angus  Morrison,  we  observe, 
has  introduced  a  bill  respecting  evidence  at 
nisi  prius,  in  Upper  Canada,  which  is  a  step- 
in  the  same  direction.] 

Art  275  restricts  cross-examination  to  the 
"  facts  referred  to  in  the  examination  in  chief." 
It  is  proposed  to  extend  it  to  facts  "  in  issue 
in  the  cause." 

Art  351,  352.  It  was  suggested  by  the 
minority  of  the  committee,  including  Mr. 
Ritchie,  that  a  trial  by  jury  should  be  allowed 
in  all  cases  where  the  amount  demanded  ex- 
ceeds $400. 

Art.  355,  356,  357.  The  minority  of  the 
committee  recommended  that  these  articles 
should  be  struck  out,  and  the  following  sub- 
stituted: "The  verdict  of  the  jury  shall  be 
general,  unless  the  parties  agree  that  special 
facts  be  submitted  to  the  jury." 

Art.  406.  This  was  altered  to  read  as  fol- 
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lows:  "  The  plaintiff  first  states  his  case  to  the 
jury,  and  adduces  his  evidence.  The  defen- 
dant next  states  the  grounds  of  his  defence, 
and  adduces  the  proof  in  support  thereof)  and 
addresses  the  jury  upon  the  whole  case.  The 
plaintiff  is  afterwards  entitled  to  reply,  and  he 
may,  if  new  facte  have  been  brought  out  by 
The  defendant,  adduce  evidence  in  rebuttal, 
in  which  case  the  defendant  addresses  the  jury, 
md  the  plaintiff replies  after  the  adduction  of 
suck  evidence  in  rebuttal." 

Art.  464.  It  is  recommended,  Mr.  Doutbb 
dissenting,  that  this  article  shall  read  thus : 
"Peremption  is  granted  without  costs,"  in- 
stead of  leaving  it  discretionary  with  the  Court 
to  condemn  the  plaintiff  to  pay  all  costs,  as 
the  article  now  stands. 

Art  484.  The  Codification  Commissioners 
suggest,  in  order,  as  they  say,  to  settle  a 
doubtful  point,  that  distraction  of  costs  can 
only  be  demanded  before  judgment  The 
Montreal  Committee  recommend  that  this  be 
struck  out,  and  that  the  following  be  substi- 
tuted: "Such  distraction  cannot  be  demand- 
ed later  than  the  juridical  day  following  the 
judgment"  It  is  the  practice  in  the  Court 
of  Appeals  not  to  ask  for  distraction  till  after 
judgment 

Art  538.  The  Committee  proposed  to  add 
the  following  to  the  clauses  relating  to  ten- 
ders :  "  but  a  tender  in  current  notes  of  any 
Bank  chartered  in  this  Province,  or  a  cheque 
accepted  by  such  Bank,  shall  be  held  valid, 
unless  it  be  at  the  time  of  such  tender  object- 
ed to  as  not  made  in  current  coin." 

Art  643.  It  is  here  suggested  that  if  a  party, 
to  whom  a  tender  is  made  in  Court,  wishes 
to  withdraw  the  moneys  paid  in,  without  pre- 
judicing his  claim  to  the  remainder,  he  shall 
be  obliged  to  leave  an  amount,  or  percentage, 
to  answer  the  costs  that  may  be  awarded  to 
the  opposite  party. 

Art  601.  The  Committee  recommend  that 
moneys  seized  or  levied,  after  deducting  the 
duties  thereon  and  taxed  costs,  must  be  return- 
ed into  Court  by  the  Sheriff. 

Art  668.  It  was  proposed  to  insert  the 
following  after  this  article  respecting  bids  at 
Sheriff's  Sales :  "The  creditor  may  also  de- 
clare in  the  obligation  consented  in  his  favor, 
what  amount,  in  case  of  Sheriff's  sale  or  con- 


firmation of  title,  he  is  willing  to  give  for  the 
property  hypothecated,  or  for  any  part  of  it, 
and  in  such  case  the  Registrar  shall  note  such 
declaration  in  his  certificate,  and  it  shall  avail 
as  a  bid,  and  need  not  be  supported  by  affi- 
davit." This  is  intended  to  be  of  service  to 
the  holder  of  a  mortgage  who  may  be  absent; 
but  some  doubt  as  to  its  expediency  was  ex- 
pressed at  the  meeting  of  the  bar. 

Art  757.  As  to  the  time  within  which  the 
Sheriff  must  pay  over  moneys,  the  Committee 
propose  that  he  shall  be  bound  to  pay  them 
immediately  after  the  date  of  the  judgment 
homologating  a  report  of  distribution,  instead 
of  at  the  expiration  of  fifteen  days. 

Art.  797.  This  article,  the  first  respect- 
ing the  issuing  of  the  capias,  has  not  been 
left  in  a  very  satisfactory  state  by  the  Codifi- 
cation Commissioners.  No  part  of  our  statute 
law  has  given  rise  to  more  litigation  than  that 
stating  the  grounds  for  a  capias,  and  yet  the 
Codification  Commissioners  have  framed  the 
article  thus:  "When  the  amount  claimed 
exceeds  $40,  the  plaintiff  may  obtain,  from 
the  Prothonotary  of  the  Superior  Court,  a 
writ  of  summons  and  arrest  against  the  defen- 
dant, if  the  latter  is  about  to  leave  immediate, 
ly  the  Province  of  Canada,  or  if  he  secretes 
his  property  with  intent  to  defraud  his  credi- 
tors." This  can  hardly  be  called  English.  The 
Committee  have  suggested  that  the  clause  be 
amended  by  reading  "has secreted  oris  about 
to  secrete"  for  "  secretes." 

Art  863.  "The  plaintiff  or  the  defendant 
may  contest  the  declaration  of  the  garnishee, 
upon  leave  of  the  Court  to  that  effect"  The 
Committee  suggest  that  the  words,  "upon 
leave  of  the  Court  Ac."  be  struck  out,  as  the 
leave  of  the  Court  is  not  asked  in  such  cases. 

Art.  875.  "If  the  things  seised  are  of  a 
perishable  nature  or  liable  to  deteriorate  dur. 
ingthe  pendency  of  the  suit,  the  Court  or 
Judge  may  order  them  to  be  sold  and  the  pro- 
ceeds of  the  sale  to  be  deposited  in  the  office 
of  the  prothonotary  or  clerk."  The  Com- 
mittee recommend  that  this  provision  be  made 
applicable  to  every  kind  of  seizure. 

Art  890.  "  Actions  to  rescind  a  lease,  or  to 
recover  damages  resulting  from  the  contra- 
vention of  any  of  the  stipulations  of  the  lease, 
or  the  non-fulfilment  of  any  of  the  obligations 
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which  the  law  attaches  to  it,  are  instituted 
either  in  the  Superior  Court  or  in  the  Circuit 
Court,  according  to  the  value  or  the  amount 
.of  the  rent,  or  the  amount  of  damages 
alleged;  and  the  defendants  are  summoned 
as  in  ordinary  suits."  The  Committee  have 
suggested  that  this  be  amended  by  strik- 
ing out  "  or  the  amount  of  the  rent."  There 
seems  to  be  something  strange  in  this  article. 
Apparently  an  action  to  rescind  the  lease  of  a 
store  rented  at  $1000  per  annum,  where  there 
happened  to  be  a  small  item  of  $20  damages 
claimed,  would  have  to  be  brought  in  the  Cir- 
cuit Court,  and  the  attorney's  fee  would  be 
seven  shillings  and  sixpence. 

Art.  1050.  The  Committee  suggest  that  the 
Circuit  Court  shall  have  jurisdiction  concur- 
rently with  the  Superior  Court,  in  suits  from 
$100  to  $200. 

Art.  1178.  It  is  recommended  that  sureties 
in  appeal  shall  be  bound  to  justify  their  sol. 
vency  upon  real  estate. 

Schedule  B,  referred  to  in  the  report,  con- 
tained some  amendments  suggested  by  Mr. 
Doutre  and  agreed  to  by  the  Committee. 
The  principal  points  were  as  follow  : 

Art.  56.  With  respect  to  service :  "  The 
boarding-house  of  a  person  who  is  not  a  house- 
holder is  considered  as  his  domicile,  and  the 
employees  of  such  house  as  members  of  his 
family." 

Art.  264.  In  the  Code  this  article  reads : 
"Deaf  mutes,  who  can  read  and  write,  may 
be  admitted  as  witnesses,  their  oath  and  affir- 
mation and  their  answers  being  written  down 
by  themselves."  Mr.  Doutre  suggested  the 
following  addition,  "  and  if  they  do  not  know 
how  to  read  or  write,  they  may  be  interrogated 
through  a  person  knowing  how  to  communi- 
cate with  them  by  signs." 

Art  330.  To  the  grounds  here  stated  for 
recusing  an  expert  it  was  proposed  to  add, 
"  or  having  expressed  beforehand  an  opinion 
upon  the  matter  in  dispute." 

Art.  638.  It  was  proposed  to  add  to  the  list 
of  exemptions  from  seizure  "sums  of  money 
awarded  as  damages  for  personal  wrongs." 

The  report,  with  annexed  schedules,  was 
transmitted  the  same  day  by  Mr.  Snowdon, 
the  Secretary,  to  Mr.  Cabtusb. 


INSPECTION  OF  REGISTRY  OFFICES. 

A  bill  has  been  introduced  by  Mr.  Caetier*. 
to  provide  a  fund  towards  defraying  expenses- 
incurred  for  matters  necessary  to  the  efficiency 
of  the  Registry  Laws  of  Lower  Canada.  The 
preamble  sets  out  that  it  is  expedient  to  create 
a  fund  for  defraying  the  expenses  incident  to 
the  inspection  of  the  Registry  Offices  in  Lower 
Canada,  and  to  the  making  of  the  plans  and 
books  of  reference  required  by  chap.  37,  C.S~ 
L.C.,  respecting  the  registration  of  documents 
affecting  real  property. 

The  maximum  rates  to  be  imposed  on  regis- 
trations and  searches,  payable  by  stamps,  axe 
as  follows : — 
On  every  will,  marriage  contract  or 

donation 30  cents- 

On  every  deed  or  instrument  effecting 
or  evidencing  the  sale,  exchange, 
hypothecation  or  mortgage  of  real 
property,  for  a  sum  or  consideration 
exceeding  in  value  $400 30  cents. 

On  every  other  deed  or  instrument..  15  cents- 

On  every  search,  with  or  without  cer- 
tificate  5  cents. 

Of  course,  a  provision  for  the  inspection  of 
Registry  offices  is  an  excellent  provision,  if 
any  attention  is  paid  to  the  reports  of  the 
inspectors.  But  it  is  well  known  that  a  com- 
missioner was  appointed  some  years  ago  to 
visit  the  Montreal  Registry  office,  and  made  a> 
report  exhibiting  culpable  negligence  and  care- 
lessness on  the  part  of  the  officials,  and  yet 
things  remain  as  they  were  to  this  day. 

It  may  also  be  worth  noticing  that  a  duty 
of  five  cents  is  imposed  on  all  searches. 
This  seems  an  inconvenient  tax,  and,  more- 
over, introduces  a  stamp  of  a  denomination* 
not  before  used,  and  to  prevent  the  use  of 
which,  Court-house  fees  of  five  cents,  fifteen 
cents,  and  so  on,  were  increased  by  five  cents, 
so  that  no  stamp  of  a  less  denomination  than 
ten  cents  might  be  required. 


NOTARIAL  DEEDS   NOT   COUNTER- 
SIGNED. 
Mr.  Lajoie  has  introduced  a  bill  for  the 
purpose  of  rendering  valid  certain  deeds  passed 
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before  notaries  now  deceased.    The  principal 
clause,  as  amended,  reads  as  follows: — 

1.  Every  notarial  deed  found  in  the  greffe 
of  any  notary  deceased  before  the  passing  of 
this  act,  purporting  to  have  been  made  before 
two  notaries,  but  not  countersigned  by  the 
second  notary,  and  also  every  deed  purporting 
to  have  been  made  before  two  notaries,  found 
in  ike  greffe  of  any  notary  now  Jiving,  and 
which  should  have  been  countersigned  by  a 
deceased  notary,  and  which  shall  be  found  not 
to  have  been  signed  by  such  deceased  notary, 
before  Ike  passing  of  this  act,  except  wills  and 
codicils,  are  and  shall  be  as  valid  to  all  intents 
and  purposes  whatsoever  as  if  they  had  been 
countersigned  by  the  second  notary  during 
bis  life ;  provided  always  that  nothing  therein 
contained  shall  prejudicially  affect  any  rights 
already  acquired  by  third  persons  in  virtue  of 
the  laws  in  force  at  the  time  of  the  passing  of 
this  Act. 


THE  OTTAWA  DISTRICT. 

Mr.  Wright,  of  Ottawa,  has  called  the 
attention  of  the  House  to  the  petition  of  P. 
Aylen  and  others,  of  the  District  of  Ottawa, 
praying  for  an  investigation  into  the  conduct 
and  acts  of  the  Hon.  AvrrU  Lafontaine,  Judge 
of  the  Superior  Court  for  that  district.  The 
facts  openly  asserted  in  the  House  on  the  24th 
July,  are  of  the  most  disgraceful  nature,  and 
we  intend  to  take  an  early  opportunity  of 
adverting  again  both  to  this  matter,  and  to  a 
motion  made  by  Mr.  Cauchon  respecting 
leaves  of  absence  granted  to  Judges. 


MODE  OF  CONDUCTING  EXECUTIONS. 

Mr.  Moaais,  following  the  lead  taken  in 
England,  has  introduced  a  bill  to  prevent  the 
execution,  in  public,  of  the  sentence  of  death. 
This  Act  provides  that  executions  shall  take 
place  within  the  walls,  or  enclosed  yard,  of 
the  jafl  j  that  the  jail  physician  and  the  jailor, 
and  other  employees  to  the  number  of  six,  to- 
gether with  twelve  persons  of  respectability 
resident  within  the  district,  shall  be  present. 
The  moment  of  execution  is  to  be  publicly 
signified  by  the  tolling  of  a  bell,  and  the  hoist- 


ing of  a  black  flag ;  and  immediately  after  the 
execution  the  sheriff  is  to  empanel  a  jury  of 
from  six  to  twelve  persons  present  thereat, 
who,  upon  their  oaths,  on  view  of  the  body, 
shall  enquire  and  find  whether  the  sentence 
was  duly  carried  into  execution. 

It  is  not  to  be  expected  that  the  Act  will 
pass  this  Session.  The  abolition  of  a  long- 
established  usage  requires  much  consideration, 
but  we  are  inclined  to  think  that  this  is  an 
innovation  which  will  be  assented  to  by  a 
large  majority  of  the  public,  and  especially 
by  those  who  are  the  opponents  of  capital 
punishment. 


THE  UPPER  CANADA  LAW  LIST. 

Mr.  Rordans,  of  Toronto,  has  just  issued 
the  fifth  edition  of  his  Law  list,  containing 
the  names  of  the  officers  of  the  various  Courts, 
County  and  Judicial  officers,  coroners,  com- 
missioners, and  the  names  of  practising 
barristers  and  attorneys  throughout  the 
Upper  Province,  very  carefully  classified  and 
arranged.  From  the  last  mentioned  list, 
it  is  evident  that  the  public  have  no 
reason  to  complain  of  the  paucity  of  their 
legal  advisers,  there  being  about  130  firms 
and  single  practitioners  in  Toronto,  and 
about  540  located  in  the  other  cities  and  vil- 
lages of  the  Upper  Province.  Thus  Barrie, 
the  population  of  which  is  set  down  at  3000, 
is  favoured  with  the  presence  of  eleven  law- 
yers ;  Bothwell,  population  1000,  counts  eight; 
Oil  Springs,  population  3,500,  counts  four- 
teen; Welland,  population  1000,  contains  six, 
and  so  on. 


LAW  JOURNAL  REPORTS. 

COURT  OF  QUEERS  BENCH— APPEAL 
SIDE— CROWN  CASES. 

June  9. 
Rboina  v.  Daoust. 
New  Trial  in  Cases  of  Felony. 

The  prisoner  was  convicted  by  the  jury  on 
an  indictment  for  feloniously  forging  an 
endorsement  of  a  promissory  note.  At  a 
subsequent  trial  for  feloniously  forging  an 
endorsement  of  another  promissory  note,  he 
was  acquitted,  new  evidence  of  a  favourable 
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nature  haying  been  adduced.  The  judge  who 
presided  at  both  of  these  trials,  granted  a 
motion  for  a  new  trial.  At  the  next  term, 
when  the  day  for  trial  was  about  to  be  fixed, 
another  judge  was  presiding,  and  he  reserved 
the  point^under  G.  S.  L.  C.,  cap.  77,  sec.  57, 
as  to  whether  a  new  trial  could  be  legally 
had: — 

Held,  that  the  question  was  properly  reserved 
under  the  statute. 

Held,  also,  that  a  new  trial  after  conviction 
of  a  felony  cannot  be  legally  had. 

SembU,  -that  the  proper  course  to  be  taken 
by  the  defendant  was  to  apply  for  a  pardon ; 
but  that  the  court  would  not  pronounce  any 
opinion  upon  this  part  of  the  case  reserved, 
leaving  the  Grown  Officer  at  liberty  to  take 
such  steps  as  he  should  think  proper. 

The  following  case  was  stated  by  Mr.  Jus- 
tice Ay  1  win  for  the  opinion  of  the  judges, 
under  C.  S.  L.  C.,  cap.  77,  sec.  67.  (See  1 
L.  G.  Law  Journal,  p.  70.) 

"  Upon  an  indictment  for  feloniously  forging 
a  certain  endorsement  of  a  promissory  note,  for 
the  payment  of  the  sum  of  $300,  with  intent 
to  defraud,  and  with  a  similar  count,  charging 
the  defendant  with  uttering  the  said  endorse- 
ment with  intent  to  defraud,  he  was,  on  the 
30th  of  March  last,  tried  before  the  Honorable 
Mr.  Justice  Mondelet,  at  this  court  in  Mon- 
treal, and  found  guilty. 

On  the  20th  of  April  last,  upon  a  motion, 
founded  upon  two  affidavits  (of  which  motion 
and  affidavits,  together  with  the  indictment, 
copies  are  annexed),  the  learned  judge  ordered 
that  the  verdict  should  be  set  aside,  and 
awarded  a  new  trial. 

On  the  25th  September  last,  Mr.  Ramsay, 
on  behalf  of  the  Grown,  moved  that  a  day  for 
the  trial  should  be  fixed.  Whereupon,  being 
of  opinion  that  I  had  no  authority  to  take  a 
second  trial,  after  the  former  verdict  of  guilty, 
I  directed  that  the  opinion  of  the  Court  of 
Queen's  Bench,  in  Appeal,  should  be  asked  : 
first,  whether  a  second  trial  can  be  legally 
had ;  and,  secondly,  as  to  the  course  to  be 
pursued,  should  there  be  no  authority  to  take 
the  new  trial. 

I  have  now  respectfully  to  ask  the  opinion 
of  this  court,  in  respect  of  the  premises,  and 
have  directed  the  defendant  to  be  admitted  to 
bail  until  the  first  day  of  the  approaching  term 
in  appeal. 

Montreal,  26th  September,  1865." 


Mondelet,  J. — At  the  March  Term,  1865,  of 
the  Court  of  Queen's  Bench,  at  which  I  pre- 
sided, Daoust  was  tried  on  an  indictment  for 
forgery  of  an  endorsation  on  a  promissory 
note.  From  the  evidence  adduced  at  the  trial 
there  seemed  no  doubt,  and  I  charged  the 
jury,  as  I  never  shrink  from  doing  where  my 
conviction  is  strong,  to  return  a  verdict  of 
guilty,  and  the  jury  did  so.  The  most  import- 
ant evidence  was  that  of  Desforges,  who 
stated  that  he  had  never  authorized  the  pri- 
soner to  sign  his  name.  The  prisoner  was 
subsequently  put  upon  his  trial  for  forging  the- 
same  name  on  another  note,  and  this  time 
the  jury  found  a  verdict  in  his  favour,  new- 
evidence  having  been  adduced,  tending  to  show 
that  the  prisoner  had  been  authorized  by  Des- 
forges to  sign  the  name.  The  prisoner  now  stood 
between  two  fires — between  a  verdict  of  guilty 
and  a  verdict  of  not  guilty.  Towards  the  end  of 
the  term,  Mr.  Oxdmtt,  the  prisoner's  counsel, 
moved  for  a  new  trial  on  the  first  indictment,  in 
order  that  the  witness  Legault,  who  testified  that 
Desforges  had  authorized  the  prisoner  to  sign 
his  name,  might  be  heard.  Mr.  Johnson,  who 
then  represented  the  Attorney-General,  said 
that,  under  the  circumstances,  he  did  not  think 
proper  to  oppose  the  granting  of  a  new  trial. 
I,  haying  presided  at  both  trials,  and  being  at* 
fait  with  the  circumstances  of  both,  having  no* 
possible  doubt  that  Daoust  either  believed 
himself  authorized,  or  was  really  authorized 
to  sign  the  name  of  Desforges,  considered  it 
not  only  justice,  but  an  imperative  duty,  to* 
grant  a  new  trial.  I  wish  to  be  clearly  under- 
stood on  this  point.  I  did  this,  first,  because 
an  imperative  sense  of  justice  urged  me  to  it ; 
and,  secondly,  because  I  believed  the  court 
had  the  power  to  do  it.  In  the  following 
(September)  Term,  Mr.  Justice  Aylwin,  who 
was  then  presiding,  reserved  the  case  for  the. 
consideration  of  the  full  bench. 

It  will  be  understood  that  my  conviction- 
must  be  very  strong  when  I  still  adhere  to  it, 
though  I  find  four  judges,  for  whose  abilities  F 
entertain  such  profound  respect,  differing  front 
me  in  opinion.  I  start  from  this  point  r 
That  the  Court  of  Queen's  Bench  has  the- 
power  to  remedy  any  evil  that  comes  before 
it,  provided  there  be  no  law  to  the  con- 
trary. Starting  from  this  point,  I  put  the 
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Mowing  question  : — When  the  first  new 
trial  in  a  case  of  misdemeanor  was  had  in 
England,  was  there  any  law  that  authorized  the 
Court  of  Queen's  Bench  to  grant  it?  I  believe 
I  am  safe  in  saying  that  there  was  none.  There 
being,  then,  no  law,  there  must  have  been 
some  principle,  and,  in  my  humble  opinion, 
it  must  have  consisted  in  this  unlimited  power 
inherent  in  the  Court  of  Queen's  Bench,  to  do 
-what  it  considered  necessary  in  the  interests 
of  justice.  If  these  premises  are  well  founded, 
I  proceed  to  ask,  as  the  Court  granted  a  new 
trial  in  a  case  of  misdemeanor  for  the  first 
:time,  from  the  conviction  that  it  had  the  right 
and  the  power  to  do  so,  why  should  it  not  grant 
a  new  trial  in  cases  of  felony  ?  Why  remedy 
a  small  evil,  while  it  left  the  subject  convicted 
of  felony,  no  recourse  ?  For  there  is  no  writ  of 
error  where  it  is  a  mere  question  of  evidence.  I 
say,  then,  that  if  the  Court  of  Queen's  Bench 
has  the  right  to  order  a  new  trial  in  a  case  of 
misdemeanor  of  small  importance,  it  has  the 
-right  to  order  it  in  the  more  serious  case  of  a 
felony.  It  is  said  that  the  Courts  would  con- 
stantly be  assailed  with  applications,  if  new 
trials  were  allowed  for  felonies.  But  surely 
-that  is  no  reason  for  refusing  to  give  an  inno- 
cent man  an  opportunity  of  establishing  his 
innocence.  Then  again,  in  civil  cases,  new 
.trials  are  constantly  granted;  nor  is  the 
trouble  imposed  on  the  judges  any  considera- 
tion for  refusing  them. 

But,  it  is  urged,  the  Courts  in  England  have 
always  refused  to  grant  a  new  trial  in  cases  of 
felony.  I  must  say,  that  in  my  opinion,  this 
13  no  reason  for  continuing  to  refuse  it.  Many 
things  have  been  for  centuries  refused,  and 
then  the  old  practice  has  been  departed  from. 
Is  it  not  true,  for  instance,  that  in  all  Courts, 
counsel  were  prohibited  from  putting  a  question 
in  cross-examination  that  did  not  proceed 
from  the  examination-in-chief?  I  remember 
the  time  mysel£  So  at  one  time  it  was  as- 
serted that  a  jury  could  never  be  discharged 
after  retiring  to  deliberate  upon  their  verdict, 
nor  could  meat  or  drink  be  provided  them, 
;till  they  were  agreed. 

It  is  said  that  a  man  who  has  been  convict- 
ed must  go  to  the  Executive  and  ask  for  a 
pardon.  Now,  I  do  not  relish  the  idea  that 
an  innocent  man  must  go  upon  his  knees  be- 


fore the  Governor-General,  or  the  Attorney- 
General,  and  ask  for  a  pardon.  Besides,  is  there 
not  something  incongruous  in  a  man  saying, 
"I  am  innocent,  but  I  want  a  pardon."  There 
is  another  case  to  be  mentioned.  It  might 
happen  in  times  of  high  political  excitement, 
such  as  I  hope  will  never  prevail  in  this 
country,  that  the  Government  might  be  de- 
sirous of  getting  rid  of  a  formidable  opponent, 
and  if  a  conviction  had  been  obtained  against 
him,  would  not  be  inclined  to  grant  a  pardon. 
In  Upper  Canada  a  law  exists  allowing  the 
Court  to  grant  a  new  trial  in  cases  of  felony. 
Why  have  we  not  that  law  here  ?  I  answer,  be- 
cause the  Judges  have  the  power  to  grant  a 
new  trial  without  any  special  statute.  I  believe 
they  did  not  require  a  statute  in  Upper  Canada ; 
but  the  people  asked  for  a  statute,  thinking, 
perhaps,  that  the  Judges  might  hesitate  about 
granting  a  new  trial. 

Mbrxdith,  J.— The  first  point  to  be  consid- 
ered in  this  case,  is  as  to  whether  the  main 
question  snbmitted  to  us,  is  one  which,  under 
the  statute,  could  be  reserved  for  our  opi- 
nion. 

Upon  this  subject  there  has  been  much 
difference  of  opinion  upon  the  Bench  in 
England,  and  as  all  the  arguments  on  the  one 
side  and  on  the  other,  with  respect  to  what 
questions  may  be  reserved,  will  be  found  in  the 
well  known  case  of  the  Queen  v.  Miller,*  I  shall 
limit  myself  to  a  brief  statement  of  the  reasons 
which  induce  me  to  think  that  the  question 
reserved  u  one  which  we  have  power  to 
consider.  The  words  of  the  law  are  very  ge- 
neral. "The  Court  before  which  the  case 
has  been  tried  may,  in  its  ducretion,  reserve 
any  queitum  of  law  which  has  arisen  on  the 
trial  for  the  consideration  of  the  said  Court 
of  Queen's  Bench  on  the  appeal  side  there- 
of." There  can  be  no  doubt  that  the  ques- 
tion: Can  there  be  a  new  trial  in  a  case  of 
felony,  is  "a  question  of  law  j"  and  I  think  that 
question  may  be  said  to  have  arisen  "  on  the 
trial,"  because,  to  repeat  the  words  made  use 
of  by  Baron  Rolfs  (now  Lord  Cranworth)  in  the 
case  of  the  Queen  v.  Martin,  t "  the  word '  trial9 
ought  to  be  taken  in  a  liberal  sense,  and 


•Dearsley  *  Bell,  p.  468. 
t  8  Oox  0.0.  p.  481. 
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includes  all  the  proceedings  in  the  Court 
below.1'  In  the  case  just  cited,  the  Court  lor 
Crown  Cases  Reserved,  composed  of  Wilde, 
Chief  Justice,  Wightman  and  Cresswell,  Jus- 
tices, and  Rolfe  and  Piatt,  Barons,  unani- 
mously held :  that  a  question  of  law  raised  by 
motion  in  arrest  of  judgment,  after  the  cowrie- 
tion  of  the  prisoner,  maybe  reserved  under 
the  11th  and  12th  Victoria,  c.  78  ;  that  being 
the  English  act  establishing  a  Court  for 
Crown  Cases  Reserved.* 

The  first  question  submitted  to  us  by  the 
learned  judge  is,  whether  a  second  trial  can 
be  legally  had  in  the  present  case,  it  being  a 
case  of  felony,  and  I  think  that  this  highly 
important  question,  may,  at  this  day,  be  an- 
swered in  very  nearly  the  same  words  used 
by  Chitty  half  a  century  ago,  namely :  "  in  a 
case  of  felony  or  treason  it  seems  to  me  com- 
pletely settled  that  no  new  trial  can  be  grant- 
ed." t  There  is,  it  is  true,  one  case,  the  Queen 
t>.  Scaife,  in  which  a  new  trial  was  granted 
in  a  case  of  felony. 

I  have  looked  into  several  reports  of  this 
caee,$  and  they  all  concur  in  showing  that  it 
was  argued  and  decided  exclusively  on  the 
ground  that  certain  illegal  evidence  had  been 
received  ;  and  not  one  word  was  said  about 
the  difficulty  of  allowing  a  new  trial  in  a  case 
of  felony,  until  all  the  judges  had  given  their 
reasons  in  support  of  the  judgment.  But 
then  Mr.  Dearsley,the  counsel  for  the  prisoner, 
"suggested  that  there  was  a  difficulty  in  as- 
certaining what  rule  should  be  drawn,  no 
precedent  having  been  found  for  a  new  trial 
in  a  case  of  felony."  To  which  Lord  Camp- 
bell answered :  "  That  might  have  been  an  ar- 
gument against  our  hearing  the  motion." 
Now  it  seems  to  me  that  if  it  might  have  been 
an  argument    against  the    hearing   of  the 

*  See  also  the  Queen  v.  Webb,  1st.  Temple 
and  Hew,  p.  23 ;  and  3  Cox.  183.  Bat  see  also 
an  Irish  case,  Reg.  v.  Byrne,  4  Cox.  248,  and 
1  Oox.  3. 

t  Ohitty's  Crim.  Law,  p.  654,  where  the  au- 
thor cites  6  T.  R.  625,  638.  13th  East.  416. 
See  also  Russell  on  Crimes,  Ed.  of  1843,  Vol. 
II,  p.  726,  "  where  the  defendant  has  been  con- 
victed on  an  indictment  for  felony  there  can 
be  no  new  trial." 

t  The  case  is  reported  2  Denison,0.0.  p.  281, 
17  Ad.  k  B.,  p.  239,  79  Vol.  E.  0.  L.  Rep.  p. 
237;  and  5  Oox.  0.0.  p.  243. 


motion,  it  might  also  have  been  an  argument 
for  the  reconsideration  of  the  judgment. 

It  may  here  be  observed  that  the  case  just: 
cited  had  been  removed  by  certiorari  from  the- 
Quarter  Sessions  to  the  Court  of  Queen's  Bench, 
and  it  appears  that  where  this  is  done,  accord- 
ing to  English  practice,  "  the  charge  is  dealt 
with  at  the  Civil  side  of  the  Court,  and  is  sub- 
ject to  all  the  incidents  of  a  civil  cause."  * 
Mr.  Dearsley  who,  from  what  I  have  already 
said,  appears  to  have  been  the  counsel  for  the- 
prisoner,  refers  to  this  case  in  his  small  work 
called  "Criminal  Process,"  and,  after  saying 
"  all  the  authorities  in  the  books  go  to  show 
that  in  cases  of  felony  or  treason,  no  new  trial 
can  in  any  case  be  granted,"  adds,  "  though 
this  position  is  for  the  most  part  correct,  it 
must  be  received  with  some  qualification." 
He,  then,  referring  to  the  decision  of  the  Queen* 
and  Scaife,  says:  "  And  the  principle  seems  to 
be  this ;  that  where  such  a  case  is  removed, 
into  the  Court  of  Queen's  Bench,  and  is  sent 
down  to  be  tried  at  ntii  prius,  all  the  inci- 
dents of  a  trial  at  nisiprius  attach  to  it." 

This  much  is  plain,  that  whatever  may  be 
the  rule  with  respect  to  cases  moved  by  certio- 
rari into  the  Queen's  Bench,  it  seems  certain 
that  the  rule  with  respect  to  cases  tried  in  the 
ordinary  course  of  law  was,  when  the  criminal 
law  of  England  was  extended  to  this  country, 
and  still  is,  that  there  cannot  be  a  new  trial  ia 
cases  of  treason  and  felony. 

Repeated  attempts  have  been  made  in  Par- 
liament to  change  the  law  in  this  respect,  and 
these  attempts  have  invariably  been  resisted, 
not  on  the  ground  that  the  law  was  not  as 
stated  by  those  who  sought  a  change,  but,  on 
the  contrary,  on  the  ground  that  the  change- 
proposed  would  not  be  an  improvement.  It  is 
true  that  in  Upper  Canada  the  distinction  be- 
tween misdemeanours  and  crimes  of  greater 
magnitude  has  been  done  away  with,  in  so  far 
as  regards  the  right  to  obtain  a  new  trial ;  but 
this  has  been  done  by  statute,  and  if  legisla- 
tion for  that  purpose  was  necessary  in  Upper 
Canada,  it  is  still  more  necessary  here ;  for  it 
is  plain  that  if  an  application  for  a  new  trial 
were  allowed,  it  ought  to  be  made  to  the  Court 

*  See  discussion  in  House  of  Commons,  Feb- 
1880,  on  "  Appeal  in  Criminal  Oases  BUI,"  Mr. 
MoMahon'fl  Speech. 
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of  Queen's  Bench  sitting  in  appeal,  held  by  at 
least  four  judges,  and  not  to  the  Court  of 
Queen's  Bench  on  the  Crown  side,  usually  held 
by  one  judge.*  And  it  is  equally  plain 
that  under  the  existing  law,  such  an  applica- 
tion could  not  be  made  to  the  Court  of  Appeals. 
It  is  not  for  this  Court  to  decide  whether  it  is 
desirable  to  change  our  law,  so  as  to  admit  of 
&  new  trial  in  cases  of  treason  and  felony. 

I  admit  that  it  is  difficult  in  theory  to  an- 
swer the  arguments  that  have  been  urged  for 
giving  a  party,  in  cases  of  the  utmost  moment, 
a  right  that  is  freely  accorded  to  him  in  cases 
of  much  less  importance  \  but  no  one  who  has 
had  experience  in  the  working  of  Criminal 
Courts,  can  fail  to  see  that  there  are  practical 
objections  of  great  gravity  against  the  making 
of  the  change  proposed.  The  Imperial  Par- 
liament upon  several  occasions  has  been  called 
upon  to  consider  this  subject,  and  the  opinions 
of  almost  all  the  judges  were  obtained  in  rela- 
tion to  it.f  And  we  know  that  the  bill  which 
was  introduced  by  Mr.  McMahon,  in  1860,  for 
the  establishment  of  a  Court  of  Criminal  Ap- 
peals, the  main  object  of  which  was  to  give  a 

•  TvU  Begina  v.  Brace,  10  L.  C.  Bep.  117. 

t  Sir  Cornwall  Lewis,  the  Secretary  for  State 
for  the  Home  Department,  in  the  course  of  his 
answer  to  Mr.  McMahon,  who  introduced  the 
Bill  of  1860,  observed  :  "  In  the  year  1848,  a 
Committee  of  the  House  of  Lords  was  appointed 
to  consider  a  Bill  which  was  called  "The 
Criminal  Law  Amendment  Bill.'1  When  two  of 
:ne  judges,  Mr.  Baron  Parke  and  Mr.  Baron 
Alderson,  both  eminent  for  their  knowledge  of 
the  Criminal  law,  were  examined  on  the  ques- 
tion to  which  the  present  bill  referred,  Lords 
Ljndhurst,  Brougham  and  Denman  were  also 
examined  before  the  Committee  and  further,  the 
evidence  of  Baron  Parke  and  Baron  Alderson 
vai  sent  round  to  all  the  Judges,  and  their  opin- 
ions with  regard  to  it  were  requested.  What 
▼as  the  result  ?  Baron  Parke  and  Baron  Aider- 
son  had  stated  very  decidedly  their  opinion  as 
against  an  appeal  in  Criminal  cases,  and  their 
conclusion  was  confirmed  without  the  slightest 
modification  by  Lords  Denman,  Lyndhurst  and 
Brougham.  At  the  same  time,  the  following 
jadgea  concurred  with  their  Lordships  by  writ- 
ten communication,  namely  Justices  Patteson, 
Coleridge,  Wightman,  Erie,  Coleman,  Maule, 
Cressvell,  Chief  Baron  Pollock,  and  Mr.  Baron 
Rotfe.  In  addition  to  that  the  testimony  of  Mr. 
Serjeant  WOyltj  was  against  any  change  ;  so 
that,  with  the  exception  of  Mr.  Green  and  Sir 
Fitsroj  Kelly,  all  the  witnesses  were  of  opinion 
ciat  the  appeal  onght  not  to  be  allowed." 


new  trial  in  cases  of  treason,  was  not  allowed 
to  be  read  a  second  time,  and  was  rejected 
without  a  division,  and  that  the  same  fate  at- 
tended a  bill  introduced  by  Mr.  Butt,  for  the 
same  purpose,  in  1861.  Another  bill  was,  I 
believe,  introduced  in  1864.  But  all  that  I 
know  about  it  is,  that  in  England  the  law  on 
this  subject  still  remains  unchanged.  Our 
law  on  this  subject  is  the  law  of  England,  and 
in  the  absence  of  Provincial  Legislation,  I 
think  it  would  be  nothing  short  of  a  usurpa- 
tion on  our  part,  were  we  to  attempt  to  exercise 
a  power  which  the  Imperial  Parliament  has 
deliberately  and  repeatedly  refused  to  grant  to 
any  Court  in  England.  For  these  reasons  I 
am  of  opinion  that  the  first  question  submitted 
to  us  by  the  learned  Judge  ought  to  be  an- 
swered in  the  negative. 

The  second  question  proposed,  is  as  to  the 
course  to  be  pursued  should  there  be  no  autho- 
rity to  take  the  new  trial. 

This,  it  seems  to  me,  I  say  it  with  all  defer- 
ence, is  a  question  to  be  determined  by  the 
learned  Crown  prosecutor,  and  were  we  to  an- 
swer it,  I  apprehend  we  would,  in  effect,  offer 
that  learned  officer  advice  for  which  he  has 
not  asked,  and  by  which  he  might  not  deem 
it  consistent  with  his  duty  to  be  guided.  I, 
therefore,  submit  that  it  will  be  well  for  us  to 
abstain,  for  the  present,  from  the  expression 
of  any  opinion  upon  the  second  question  sub- 
mitted, 

Drummond,  J.,  after  mentioning  that  he  had 
himself,  while  at  the  bar,  moved  for  a  new 
trial  in  cases  of  felony,  on  several  occasions, 
but  without  success,  observed :  The  law  is 
fixed  by  the  practice  of  the  Courts.  If  we  are 
to  adopt  the  principle  laid  down  by  Mr.  Jus- 
tice Mondelet — that  we  have  no  criminal  law 
but  what  is  contained  in  the  Statutes,  and  that 
each  judge,  where  there  is  no  Statute,  can 
wield  unlimited  power — we  may  as  well  close 
our  Courts  of  Justice.  The  administration  of 
criminal  law  would  become  utterly  impossible. 
The  criminal  law  in  this  country  is  the  law 
and  the  practice  of  the  Courts  as  it  existed  in 
England  at  the  time  it  was  transplanted  into 
this  country.  Whatever  respect  I  may  have  for 
modern  judges,  if  they  depart  from  what  was  the 
law  at  the  time  it  was  transplanted  into  this 
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country,  I  shall  follow  the  old  law;  and  this 
law,  as  laid  down  by  Kenyon  and  other  eminent 
judges,  was  clear  beyond  doubt  that  no  new  trial 
could  be  had  in  cases  of  felony.  We  have  to 
administer  the  law  as  laid  down  in  the  books. 
If  the  judges  on  the  present  occasion  err  in 
their  view  of  the  case,  they  err  in  about  the 
best  company  of  intellectual  men  that  can  be 
found  in  the  world.  We  make  no  order;  we 
merely  say  that  Judge  Aylwin  was  right  in 
reserving  the  question,  and  thaf  he  was  per- 
fectly correct  in  refusing  to  proceed  with  a 
new  trial. 

Doval,  C.  J. — It  is  for  the  person  applying 
for  a  thing  to  point  to  the  Statute  which 
authorizes  it,  and  not  to  ask,  where  is  the 
Statute  prohibiting  the  act  from  being  done? 
There  are  doubtless  good  reasons  for  refusing 
a  new  trial  in  cases  of  felony,  while  it  is  grant- 
ed for  misdemeanours ;  but  it  is  sufficient  for 
us  to  say  that  a  second  trial  cannot  legally  be 
had  on  the  indictment  against  the  prisoner. 

New  trial  refused. 

O.  Oumet,  for  the  prisoner ;  T.  K.  Ramsay, 
for  the  Crown. 

Regina  o.  McDonald. 

Obtaining  Goods  with  intent  to  defraud. 

The  defendant  was  indicted  for  obtaining 
goods  from  T.  W.R.  with  intent  to  defraud, 
and  convicted  on  evidence  which  showed  that 
he  had  obtained  from  T.  W.  R.  an  order  for 
the  delivery  of  the  goods,  promising  to  pay 
cash,  but  failing  to  do  so,  and  becoming  insol- 
vent a  few  days  after.  He  had  had  other 
transactions  with  T.  W.  R.,  and  had  met  his 
engagements  in  them  : — 

Held,  that  the  conviction  was  sustained  by 
the  evidence,  and  could  not  be  disturbed. 

The  defendant,  John  McDonald,  a  trader  of 
Montreal,  had  been  indicted  for  obtaining 
goods,  with  intent  to  defraud;  the  specific 
charge  being  that  on  the  25th  of  May,  1865, 
at  Montreal,  he  obtained  from  Thomas  Walker 
Raphael  100  barrels  of  flour,  of  the  value  of 
$540,  with  intent  to  defraud.  The  substance 
of  the  evidence  against  the  prisoner  at  the  trial 
was  as  follows  : — 

Thomas  W.  Raphael  stated  :  "  On  the 
25th  May  last,  I  made  to  defendant  a  cash 
sale  of  100  barrels  of  flour  for  $540.  I  gave 
him  an  order  on  Halliday  k  Bros,  for  the  de- 


livery of  the  flour,  which  was  delivered  to 
him.  On  the  27th,  I  met  him,  and  asked  him 
for  payment.  He  told  me  he  would  pay  me 
on  Monday  the  29th.  On  Monday  he  did  oot 
pay  me,  nor  has  he  paid  me  at  all."  On 
cross-examination,  witness  stated  that  he  had 
had  other  transactions  with  the  prisoner,  and 
this  was  the  only  one  which  had  not  been 
met. 

John  Craig,  bookkeeper  to  T.  W.  Raphael, 
deposed  as  follows :  "On  my  asking  what 
he  had  done  with  the  $550,  he  (the  prisoner) 
answered  he  had  paid  a  part  of  it  to  Laidlaw, 
Middleton  k  Go.  I  asked  him  if  he  would  re- 
turn the  flour  or  part  of  it.  ,  He  answered  he 
could  not,  having  made  away  with  it  He 
said  also  he  had  no  books,  and  could  not  say 
what  his  assets  and  liabilities  amounted  to. 
I  asked  him — "  At  the  time  you  bought  that 
flour  from  Mr.  Raphael,  did  you  know  you 
were  unable  to  pay  for  it?'  He  answered, 
"I  did." 

The  Jury  found  the  defendant  guilty.  At 
the  trial,  the  following  points  were  urged  by 
Mr.  Carter,  Q.C.,  defendant's  counsel,  and 
reserved  by  Mr.  Justice  Mondelet,  the  Judge 
presiding: — 

"  1st,  That  the  indictment  did  not  specify 
the  name  of  any  person  or  persons  intended 
to  be  defrauded,  such  allegation  being  neces- 
sary, as  Section  29  of  Chap.  99,  G.S.C.  did 
not  apply  to  the  offence  created  by  Sec.  73  of 
Chap.  92,  G.S.G. 

"  2nd,  That  the  evidence  did  not  establish 
the  charge  in  the  indictment,  of  obtaining  &J 
many  barrels  of  flour,  but  that  what  he  did 
obtain  from  the  prosecutor  was  a  valuable 
security,  viz.,  a  delivery  order." 

The  case  having  been  argued  during  th< 
June  Term,  judgment  was  delivered  June  9th 

Duval,  C.  J.  We  consider  the  evidence  i; 
this  case  quite  sufficient  to  justify  the  verdict 
Sentence  will,  therefore,  be  pronounced  upoi 
the  defendant  at  the  next  term  of  the  Queen' 
Bench,  sitting  on  the  Grown  side. 

Meredith,  Drummond,  and  Mondelet,  JJ 
concurred. 

The  recorded  judgment  of  the  Court  wa 
as  follows :  "  After  hearing  counsel  as  we! 
on  behalf  of  the  prisoner  as  for  the  Crown,  an 

Digitized  by  VjOOQIC 


August,  1866. 


LOWER  CANADA  LAW  JOURNAL, 


35 


due  deliberation  had  on  .the  case  transmitted 
to  this  Court  from  the  Court  of  Queen's  Bench, 
sitting  on  the  Crown  side  at  Montreal,  it  is  con- 
sidered, adjudged  and  finally  determined  by 
the  Court  now  here,  pursuant  to  the  Statute 
in  that  behalf  that  the  verdict  of  the  Jury, 
and  the  conviction  made  and  rendered  against 
the  prisoner,  ought  not  to  be  disturbed  by 
reason  of  anything  contained  in  the  said  case 
transmitted." 

CofwicHon  aflhnneo\ 

JEL  Carter,  Q.C.,  for  the  defendant;  T.  K. 
Ramsay,  for  the  Crown. 

Rboina  v.  Pickup. 
Obtaining  a  Signature— fraudulent  Intent 

Held:— Thai  a  conviction  for  obtaining  a 
agnature  to  a  promissory  note,  with  intent  to 
defraad,cannot  be  sustained,  where  the  evidence 
merely  shows  that  the  defendant  obtained  the 
signature  on  promising  to  pay  a  certain  con- 
sideration a  few  days  after,  which  he  failed  to 
do;  the  parties  moreover  having  had  other 
similar  transactions  together,  in  which  the 
defendant  had  met  his  engagements. 

The  defendant  in  this  case  was  convicted 
during  the  March  term  of  the  Court  of  Queen's 
Bench  sitting  on  the  Crown  side,  of  obtaining 
a  signature  to  a  promissory  note  with  intent 
to  defraud.  The  charge  laid  in  the  indictment 
was  that  the  defendant,  "on  the  28th  Sept. 
1&5,  unlawfully,  fraudulently  and  knowingly 
b?  blse  pretences,  did  obtain  the  signature  of 
one  Robert  Graham,  to  a  certain  promissory 
note  for  a  sum  of  $1125,  with  intent  to 
defraud." 

Bobert  Graham,  wood-merchant,  stated: 
u  On  the  26th  September  last,  defendant's  son, 
Edmund  James,  brought  a  note  dated  HthSept. 
1&65,  fa  $1126.  There  was  another  paper 
«ith  it.  It  purported  that  out  of  those  $1 1 25, 
when  the  note  was  discounted,  defendant 
would  return  $550.  I  did  not  sign  the  note 
at  that  time.  I  went  to  defendant's  place 
■•f  business.  He  was  in  my  debt  then.  He 
agreed  when  the  note  would  have  been  dis- 
counted, to  give  $600,  on  the  proceeds  of  the 
aote,  on  what  he  owed  me.  I  signed  the  note 
then.  On  the  29th  September,  defendant's  son, 
morning  with  the  old  note,  dated  14th  Sep- 
tember 1865,  told  me  the  other  note  had  been 
sent  in  too  late,  and  left  among  old  papers  and 


destroyed,  and  then  I  signed  the  note.  When  I 
signed  the  last  note,  it  bore  the  date  of  four 
months.  He  said  there  would  be  no  difficulty, 
that  the  date  had  been  altered  from  4th  to 
14th  September.  Endorsed  Edmund  Pickup. 
On  the  30th  September,  he  told  me  that  it  could 
not  be  discounted  at  the  Ontario  Bank,  but  as 
a  compliment,  at  7  per  cent;  but  at  Brown's,  a 
Broker,  he  could  get  it  discounted,  without 
favor,  at  8  per  cent  j  and  on  my  informing  him 
I  required  the  $600  for  the  Tuesday,  having 
to  pay  that  sum,  on  a  purchase  I  had  made, 
he  told  me  it  would  be  all  right.  On  the  4th 
of  October,  I  went  to  defendant's  office  and 
spoke  to  his  son,  who  told  me  his  father  was 
not  in.  I  then  did  not  know  that  defendant 
had  absconded.  I  have  never  got  the  $600." 
(boss-Examination.  "There  have  been  between 
defendant  and  myself  transactions  during  two 
years,  with  me  alone.  The  transactions  with 
defendant  amounted  to  a  high  figure.  If 
defendant  had  paid  me  the  $600,  I  would  have 
been  perfectly  satisfied." 

There  was  some  additional  evidence,  show- 
ing the  defendant's  business-standing  in  Mon- 
treal. 
The  jury  found  the  defendant  guilty. 
At  the  trial,  the  following  points  were  urged 
by  Mr.  Carter,  Q.C.,  the  defendant's  counsel, 
and  reserved  by  Mr.  Justice  Mondelet,  who 
was  presiding : — 

1st,  That  the  indictment  did  not  set  forth 
any  offence,  as  it  omitted  to  specify  the  false 
pretences  by  which  the  signature  of  the  pro- 
secutor was  obtained,  and  that  the  clause  35 
of  chap.  99,  C.S.C.,  dispensing  with  the  neces- 
sity for  averring  the  false  pretences,  did  not 
apply  to  this  new  offence  subsequently  cre- 
ated. 

2nd,  That  the  indictment,  moreover,  did 
not  specify  the  name  of  any  person  or  persons 
intended  to  be  defrauded ;  such  allegation  being 
necessary,  as  this  new  offence  was  not  men- 
tioned in  the  clause  29  of  chap.  99,  C.S.C. 

3rd,  That  the  indictment  did  not  specify, 
with  precision,  the  date  of  the  note,  in  whose 
favor  it  was  made,  or  when  and  where  payable, 
and  did  not  describe  it  to  be  a  note  for  the 
payment  of  money. 

4th,  That  the  evidence  did  not  establish 
that  the  defendant  made  use  of  any  false  pre- 
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tence  of  an  existing  fact,  or  such  a  false  pre- 
tence as  by  law  was  necessary  to  sustain  the 
charge. 

6th,  That  at  most  a  promise  for  future  con- 
duct was  proved,  viz.,  to  pay  the  prosecutor, 
on  account  of  an  alleged  indebtedness,  a  cer- 
tain portion  of  the  amount  defendant  would 
receive  when  the  note  was  discounted. 

Judgment  was  delivered  June  9th. 

Duval,  C.  J. — In  this  case  we  do  not  think 
there  was  such  a  misrepresentation  on  the  part 
of  the  defendant  as  to  justify  the  verdict,  and, 
in  fact,  the  judge  who  presided  at  the  trial 
thinks  the  verdict  should  not  have  been 
against  him.  If  this  verdict  could  be  main- 
tained, it  would  follow  that  every  man  who 
purchased  goods,  stating  that  he  would  pay  for 
them  next  week,  and  who  failed  to  pay  for 
them,  could  be  prosecuted  criminally,  instead 
of  being  sued.  We  are  bound  by  the  evidence 
as  it  comes  before  us,  and  we  are  all  of  opinion 
that  the  evidence  is  insufficient.  The  defend- 
ant is,  therefore,  discharged. 

Mondelkt,  J. — At  the  trial  I  charged  the 
jury  for  an  acquittal,  but  the  jury  thought  fit 
to  return  a  verdict  of  guilty.  I  then  reserved 
the  case  for  the  consideration  of  the  full  Bench 
as  to  the  sufficiency  of  the  evidence,  and  I 
entirely  concur  in  the  opinion  that  the  evi- 
dence is  insufficient.  There  is  another  consid- 
eration that  weighs  in  favor  of  the  defendant. 
He  and  Mr.  Graham  had  had  previous  trans- 
actions and  accounts  together,  and  the  fact  of 
Mr.  Pickup7  s  absenting  himself  from  town  a 
few  days  subsequent  to  the  particular  trans- 
action on  which  the  prosecution  was  based, 
could  not  be  adduced  to  justify  the  presump- 
tion of  fraud.  I  instructed  the  jury  at  the 
time  that  they  must  consider  the  transaction 
apart  from  any  subsequent  act. 
Conviction  quashed. 
E.  Carter,  Q.C.,  for  the  defendant. 
T.  K.  Ramsay,  for  the  Grown. 


Master1*  Wages— Maritime  Lien — Under 
the  10  th  section  of  the  Admiralty  Court  Act, 
1861,  (24  Vic.  c.  10,)  the  master  has  a  mari- 
time lien  both  for  his  wages  and  disburse- 
ments, and  his  claim  is  therefore  to  be  prefer- 
red to  the  claim  of  a  mortgagee.  The  Mary 
Ann,  Law  Rep.  A.  &  E.  p.  8. 


COURT    OP   REVIEW,    MONTREAL- 
JUDGMENTS. 

March  31. 

Duvernay  v.  Corporation  of  Parish  of  St. 
Barthelemi. 

Practice — Notice  of  Appearance  in  Circuit 
Court  Appealable  Case — Setting  aside  Ap- 
pearance. 

Held,  that  when  an  appearance  is  filed,  it 
cannot  be  rejected,  except  on  motion  by  the 
plaintiff  in  court. 

Semblej  (Monk  J.  dissenting),  that  it  is  not 
necessary  for  the  defendant,  in  an  appealable 
Circuit  Court  case,  to  give  notice  of  his  appear- 
ance to  the  opposite  party. 

Smith,  J. — In  this  case  judgment  had  been 
rendered  by  default  in  the  court  below,  and  the 
defendants  now  asked  to  have  the  judgment 
revised.  The  question  to  be  decided  was 
simply  this  :  Is  it  necessary  for  the  defendant, 
in  a  Circuit  Court  appealable  case,  to  give 
notice  of  his  appearance  to  the  opposite  party ; 
and,  further,  can  the  prothonotary,  after 
receiving  such  appearance,  take  upon  himself 
to  reject  it  as  irregular  ?  The  defendants  had 
appeared  in  the  suit,  but  no  notice  of  the 
appearance  had  been  given  to  the  opposite 
party.  The  paper  was  received ;  but  after- 
wards it  was  set  aside,  and  the  case  treated 
as  a  case  by  default.  The  defendants  now 
appealed,  and  the  court  was  of  opinion  that 
the  appeal  was  well  founded.  There  was 
nothing  in  the  statute  requiring  notice  of 
appearance  in  the  Circuit  Court.  The  moment 
an  appearance  was  presented,  it  was  the  duty 
of  the  prothonotary  to  accept  it.  His  autho- 
rity and  jurisdiction  ceased  there.  If  improp- 
erly filed,  it  was  for  the  court  to  reject  it  on 
motion.  This  case  had  been  treated  as  if  no 
appearance  had  been  filed.  The  judgment 
must,  therefore,  be  reversed. 

Berthklot,  J.,  concurred. 

Monk,  A.  J.,  concurred  in  reversing  the 
judgment.  But  he  was  of  opinion  that  in 
appealable  cases  it  was  necessary  to  give 
notice  to  the  opposite  party  of  an  appearance. 
Such,  at  all  events,  had  been  the  invariable 
practice.  He,  in  chambers,  had  ordered  the 
prothonotary  to  reject  the  appearance,  and 
enter  up  judgment  for  the  plaintiff.  This  was 
not  the  proper  mode  of  proceeding,  and  the 
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judgment,  accordingly,  most  be  reversed ;  but 
he  was  not  inclined  to  hold  absolutely  that 
notice  was  unnecessary. 
Judgment  reversed. 

Fabrell  v.  Gulssford,  et  al. 

Partnership. 

A  steamboat  captain  advanced  monies  to 
the  owners,  on  their  promise  to  admit  him  as 
a  partner.  It  did  not  appear,  from  the  evi- 
dence, that  the  promise  was  carried  out. 
Leases  having  been  incurred  in  running  the 
vessel,  it  was  broken  up. 

HM,  that  the  captain  had  not  become  a 
partner,  and  was  not  liable  for  any  share  of 
the  losses. 

Smith,  J.  This  is  an  action  brought  by 
the  plaintiff  against  the  firm  of  Glassford, 
Jones  k  Co.,  to  recover  about  $1200,  for 
money  advanced  by  bim,  for  salary,  and  for 
superintending  the  building  of  a  steamboat. 
The  defendants  set  up  an  agreement  by  which 
the  plaintiff  was  to  become  a  partner  in  the 
steamer  to  the  extent  of  8-64ths,  and  that  the 
advance  he  made  was  to  enable  him  to  become 
such  joint  owner.  The  defendants  acknow- 
ledge that  plaintiff  was  their  steamboat  cap- 
tain, but  deny  that  he  ever  superintended  the 
building  of  the  steamer  in  question.  They 
say,  that  by  reason  of  plaintiff  agreeing  to  be- 
come copartner,  they  ran  the  boat,  and  at  the 
end  of  the  season  found  that  they  had  incur- 
red a  heavy  loss.  They  contend  that  the 
plaintiffs  share  of  this  loss  more  than  sets  off 
the  amount  due  him  for  his  advances,  Ac. 
and  therefore  his  action  should  be  dismis- 
sed. The  question  then  is,  did  Farrell  ever 
become  a  partner?  It  appears  that  he  ad- 
vanced a  certain  sum  of  money,  on  the  promise 
that  within  a  certain  period  he  was  to  receive 
a  share.  It  was  the  duty  of  the  defendants  to 
have  offered  him  this  share.  As  the  case 
stands,  there  was  nothing  more  than  a  pro- 
mise to  admit  him  to  a  share.  This  promise 
was  never  fulfilled.  Therefore,  the  only  ques- 
tion is,  whether  the  plaintiff  is  entitled  to  re- 
cover back  the  advance  made  for  the  purpose 
of  becoming  a  partner.  There  can  be  no 
doubt  that  he  paid  this  money  in  the  hope  of 
getting  a  share,  and  this  share  was  never 
offered  to  him.  At  the  close  of  the  season 
the  defendants  broke  the  vessel  up,  as  sole 


owners,  without  the  plaintiff's  participation. 
There  can  be  no  doubt,  that  under  the  cir- 
cumstances, he  is  entitled  to  get  back  his 
money.  The  judgment  must  be  confirmed  in 
all  respects. 

Berthelot  and  Monk,  JJ.,  concurred. 
Loiselle  et  al.  v.  Loiselle. 
Deposit  in  Court  of  Review. 

Smith,  J.  This  is  an  application  on  the 
part  of  the  defendant,  that  the  prothonotary 
be  ordered  to  receive  his  inscription  for  revi- 
sion, without  the  deposit,  with  consent  of  plain- 
tiff. This  is  Ian  application  which  the  Court 
cannot  entertain.  The  prothonotary  is  by 
law  liable  for  the  deposit,  as  soon  as  the  case 
is  inscribed,  because  the  law  says  that  the  de- 
posit must  be  made.  The  prothonotary  may 
make  any  arrangement  he  chooses,  but  he 
still  continues  liable.    Motion  rejected. 

Badgley  and  Berthelot,  JJ.,  concurred. 

Masson  et  al.  v.  John  McGowan,  and  Peter 
McGowan,  opposant,  and  Masson,  contesting. 
Insolvency — Fraudulent  Sale. 

John  McG.,  an  insolvent  trader,  made  a 
transfer  of  his  moveable  and  immoveable  pro- 
perty to  his  brother  Peter,  a  sailor,  who  after- 
wards executed  a  lease  back  to  John.  The 
immoveable  property  being  seized  by  John's 
creditors : — 

Held,  that  the  transfer  was  fraudulent  j  that 
Peter  must  be  presumed  to  be  acquainted  with 
his  brother's  circumstances. 

Held,  also,  that  the  plea  of  chose  jugie  was 
good  j  the  transfer  having  previously  been 
declared  invalid  in  a  contestation  as  to  the 
moveable  property. 

Smith,  J.  In  this  case  I  have  the  misfor- 
tune to  differ.  The  firm  of  Masson  A  Go.  sued 
McGowan  on  a  promissory  note,  and  seized  his 
moveable  effects  by  a  saisie-arrU  before  judg- 
ment. This  was  in  1856.  In  1856,  before  a 
judgment  was  obtained  in  the  Court,  John 
McGowan  made  a  transfer  of  his  estate  to  his 
brother  Peter.  In  1857,  the  farm  which  had 
been  transferred  to  Peter,  was  seized  as  belong- 
ing to  John.  Peter  opposed  the  seizure,  alleg- 
ing that  he  had  acquired  the  property  for  valid 
consideration,  and  had  been  in  possession  for 
two  years.  It  is  pretended  that  John  McGowan 
&  Go.  were  insolvent;  but  there  does  not 
appear  to  be  any  proof  of  their  insolvency. 
Their  effects  have  never  been  discussed.    The 
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plaintiff,  after  getting  his  judgment,  sued  out 
an  execution  against  the  real  estate  of  John 
McGowan,  and  seized  it  as  in  his  possession. 
The  bailiff's  return,  however,  shows  that  the 
property  was  not  in  the  possession  of  John 
when  seized,  and  there  is  not  one  word  of 
evidence  to  show  that  it  then  belonged  to 
John.  The  first  question  is  this:  Can  you 
take  out  an  execution  de  piano  against  a  man, 
and  seize  property,  as  his,  in  the  possession  of 
another?  I  think  that  when  property  has 
passed  out  of  the  possession  of  the  debtor  into 
the  hands  of  a  third  party,  who  holds  it  in 
good  faith,  it  cannot  be  seized  under  an 
execution.  There  may  be  an  action  in  fraur 
dem  creditoris.  Even  admitting  that  there  is 
fraud,  you  cannot  seize  A' 8  property  under 
an  execution,  in  the  possession  of  B.  The 
moment  that  the  debtor's  property  has  passed 
into  the  possession  of  a  third  party,  under  a 
title,  it  is  only  by  a  revocatory  action  that  it 
can  be  brought  back  to  the  creditors.  It  may 
be  brought  back  by  a  process,  but  not  by  a 
seizure.  Besides  the  plea  of  fraud  in  this 
case,  there  was  a  plea  of  chose  jugie. 
There  was  a  decision  when  the  moveables 
were  seized,  that  there  had  been  no  legal 
transfer  of  the  moveables  to  Peter ;  and  now, 
when  the  immoveables  are  seized,  it  is  con- 
tended that  the  previous  decision  has  the 
force  of  chose  jugie.  I  am  of  opinion  that  the 
plea  of  chose  jugie,  as  well  as  the  plea  of 
fraud,  is  unfounded,  and  should  be  dismissed. 
Badolet,  J.  It  is  necessary  to  examine 
the  facts  in  this  case,  as  they  appear  on  the 
face  of  the  record.  In  1855,  John  McGowan 
A  Go.  were  carrying  on  business  at  Vaudreuil, 
and  in  that  year  they  became  indebted  to  the 
plaintiffs,  Masson  A  Co.,  in  a  considerable  sum 
of  money,  first,  in  March,  in  the  sum  of  £23 
for  goods  sold  and  delivered,  and  subsequently 
in  various  amounts  on  notes,  Ac.,  in  all  about 
£370.  The  firm  paid  no  part  of  these  sums 
as  they  became  due ;  they  were,  in  fact,  in- 
solvent, and  unable  to  pay  anything.  On  the 
3rd  Dec.,  when  they  still  owed  the  plaintiffs 
this  sum  of  £370,  and  other  amounts  to  other 
parties,  swelling  their  indebtedness  to  a  total 
of  £800,  John  McGowan,  the  head  partner, 
transferred  to  his  brother  Peter  a  farm  that 
belonged  to  him,  and  not  only  the  farm,  but 


all  the  farm  stock  that  was  upon  it,  consisting 
of  five  horses,  waggons,  Ac.  At  this  time 
Peter  McGowan  was  not  a  trader  nor  a  farmer; 
he  was  a  sailor.  In  this  way  he  became  the 
cessiowunre  of  the  farm  and  of  all  the  stock 
upon  it.  Early  in  January  following,  the 
plaintiff  sued  out  a  writ  of  attachment,  and 
seized  all  the  goods  belonging  to  the  partner- 
ship firm.  These  goods  realized  £150,  while 
the  firm  owed  £800.  It  is  pretended  that 
there  was  a  large  amount  in  debts  due  to  the 
firm,  but  experience  teaches  us  how  little  such 
debts  in  the  country  are  worth ;  and,  in  feet, 
there  is  the  evidence  of  the  collecting  bailiff 
that  he  had  a  large  amount  of  debts  in  his 
bands,  but  that  they  were  all  prescribed. 
Does  this  show  that  John  McGowan  was 
solvent?  It  is  said  that  his  partner  was 
solvent ;  but  this  did  not  make  John  solvent 
He  was  then  hopelessly  insolvent,  not  having 
paid  even  the  first  £23  due  for  goods  in  March, 
or  any  part  of  the  subsequent  liabilities,  yet 
he  ceded  to  his  brother  the  only  immoveable 
and  moveable  property  he  possessed  in  the 
world. 

From  this  statement  of  facts,  I  make  the 
deduction,  not  only  that  John  was  a  bankrupt, 
but  that  Peter  knew  the  circumstances  under 
which  John  made  the  transfer  to  him,  and 
that  it  was  made  for  the  purpose  of  secreting 
the  property  from  John's  creditors.  John 
had  allowed  his  father  and  sisters  to  occupy 
this  property,  and,  after  the  transfer,  he  went 
and  resided  there  with  his  sisters.  In  foot, 
in  the  deed  of  cession,  John  reserved  to  him- 
self and  his  wife  the  right  of  occupation  of 
half  the  house  for  their  lifetime,  and  when  he 
found  his  affairs  so  involved  that  he  was 
unable  to  carry  on  his  business,  he  removed 
into  the  house,  and  lived  there  on  the  farm. 
Further,  in  1857,  Peter,  who  was  a  sailor, 
made  a  lease  to  his  brother  John,  for  three 
years,  of  this  very  property.  These  transac- 
tions were  kept  very  quiet  5  no  one  knew 
anything  about  them,  except  the  few  to  whom 
they  were  communicated.  One  of  the  wit- 
nesses states  that  during  the  whole  time,  John 
was  the  apparent  and  reputed  proprietor  of 
the  farm.  Under  these  circumstances,  the 
possession  of  the  farm  was  in  John.  The 
prods-verbal  says  that  service  could  not  be 
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made  on  John,  because  he. was  away.  Mr. 
Shepherd,  who  was  the  oppoeant's  own 
witness,  refers  in  his  testimony  to  circum- 
stances which  occurred  in  1855.  He  states 
thai  in  the  fell  of  1855,  and  the  beginning  of 
1856,  he  knew  from  Peter,  who  was  then  in 
his  employ,  that  there  were  some  difficulties 
about  the  property  likely  to  be  raised  by  the 
creditors  of  John.  The  testimony  of  Mr. 
Shepherd  shows  that  Peter  had  a  perfect 
knowledge  of  the  affairs  of  John,  and  it  is 
only  natural  to  suppose  that  one  brother 
should  be  acquainted  with  the  affairs  of  the 
other.  On  the  9th  of  April,  1857,  Peter 
made  to  John  a  deed  of  lease,  for  three  years, 
of  the  farm  and  farm  stock  which  had  been 
transferred  to  him,  and  this  being  seized  at 
the  instance  of  the  creditors,  Peter  filed  an 
opposition,  claiming  the  property  as  his  own. 
The  opposition  is  contested  on  two  grounds  j 
first,  that  there  was  chose  jugte,  and,  secondly, 
upon  the  merits. 

With  reference  to  the  second  ground,  it 
seems  to  the  majority  of  the  Court  on  the 
ttcts  as  proved,  that  the  insolvency  of  John 
was  complete  at  the  time  he  transferred  his 
property  to  Peter,  and,  therefore,  the  latter 
had  no  title  to  the  farm.  It  is  very  true,  that 
in  these  matters  of  fraud,  our  law  has  no 
particular  rules  for  indicating  what  fraud  is. 
Fraud  is  so  peculiar  in  itself,  and  is  made  up 
of  so  many  circumstances,  that  the  decision 
in  every  case  must  be  guided  by  its  own 
particular  circumstances.  But  there  are  cer- 
tain principles  which  it  is  right  to  consider 
in  a  case  of  this  kind ;  and  one  of  these  prin- 
ciples is  with  reference  to  insolvency — that 
when  a  debtor  ceases  to  meet  his  commercial 
engagements,  and  has  become  insolvent,  every- 
thing he  does  in  this  state  of  insolvency  in 
disposing  of  his  property,  is  wrong,  so  far  as 
his  creditors  are  concerned.  In  this  case  the 
torn  was  withdrawn  from  the  creditors;  and 
there  is  no  clear  information  as  to  the  con- 
sideration for  the  transfer.  It  is  only  upon 
receipts  for  money  alleged  to  have  been  paid 
that  the  Court  is  called  upon  to  say  that  this 
was  a  valid  transfer.  Mr.  Shepherd  says  the 
frra  was  worth  £500,  and  the  most  that 
can  be  made  up  as  paid  by  Peter  is  £350,  so 
thai  there  would  be  £150  to  come  to  the 


creditors.  A  person  treating  with  an  insolvent 
is  bound  to  know  the  position  of  the  party 
with  whom  he  treats.  To  know  of  a  fraud, 
and  to  participate  in  it,  is  an  act  of  complicity, 
and  the  person  thus  concurring  in  a  fraud 
must  repair  his  own  act,  and  make  reparation 
by  annulling  the  deed  at  his  own  cost.  The 
quality  of  the  party  must  also  be  taken  into 
consideration ;  the  proximity  of  relationship, 
because  the  interests  of  near  relations  are 
presumed  to  be  the  same.  The  relationship 
of  John  and  Peter,  brothers  living  together, 
shows  such  proximity  that  their  interests  are 
presumed  by  law  to  be  the  same.  Then  there 
is  the  retention  of  the  transferred  property. 
John  reserved  to  himself  the  right  of  living 
on  the  property,  and  this  not  for  a  short 
time,  but  for  his  own  lifetime,  and  for  the 
lifetime  of  his  wife.  Two  months  after  the 
transfer,  he  entered  into  possession  of  the 
property  and  remained  there  for  three  years 
afterwards,  having  in  the  meantime  taken  a 
lease  of  it  from  his  brother. 

Next,  as  to  the  first  plea  of  chose  jugfe.  A 
judgment  was  rendered  in  1861  upon  a  similar 
contestation  raised  by  the  plaintiff;  the  only 
difference  being  that  that  contestation  arose 
upon  a  writ  of  fieri  facias  de  bonis,  while  this 
contestation  is  upon  a  writ  de  terris.  The 
judgment  of  1861  declared  the  transfer  to  be 
fraudulent,  and  annulled  the  deed.  That 
judgment  has  not  been  appealed  from ;  Peter 
was  a  party  to  it,  and  it  is  that  judgment 
which  is  now  set  up  under  the  plea  of  chose 
jugie.  In  order  that  this  plea  may  apply, 
there  must  be  identity  of  object,  of  cause,  and 
of  parties.  The  identity  of  object  is  not  in 
question  here  j  but  the  case  turns  upon  the 
second  point,  namely,  the  identity  of  the  con- 
testation, or  cause.  The  same  thing  may  be 
due  for  several  distinct  causes,  and  therefore 
a  judgment  upon  one  cause,  is  not  a  chose 
jugie  upon  another  cause.  A  judgment  upon 
the  form  is  not  a  res  judicata  upon  the  essence 
of  the  deed.  But  a  judgment  between  the  same 
contestants,  on  a  convention,  is  final  as  regards 
the  convention  itself.  It  takes  away  its  exist- 
ence. It  was  the  vice  in  the  convention  that 
was  the  fond  of  the  judgment  here,  and  it  is 
the  same  vice  in  the  convention  that  is  now 
attacked.    That  vice  once  determined  by  a 
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judgment,  the  jurisdiction  of  the  Court  with 
reference  to  that  convention  is  a  res  judicata* 
It  is  asserted,  however,  that  the  nullity 
pronounced  by  the  judgment  applied  only  to 
the  moveables,  and  not  to  the  immoveables. 
But  there  was  only  one  contract  between  the 
parties.  John  sold  his  farm  and  his  farm 
stock,  and  Peter  bought  the  farm  and  the 
farm  stock,  by  one  convention,  and  for 
one  consideration  passing  from  the  seller 
to  the  purchaser.  A  deed  may  be  resili- 
ated,  it  is  true,  for  one  head,  and  not  for 
another  j  but  when  a  deed  contains  several 
heads,  and  the  whole  passes  for  one  price,  the 
judgment  then  applies  to  the  whole,  and  the 
deed  itself  is  annulled.  Under  the  circum- 
stances, this  Court,  in  revising  the  judgment, 
agrees  with  the  disposittfs,  both  upon  the  first 
and  the  second  point.  The  judgment  will 
therefore  be  maintained,  opposant  to  pay  the 
costs  of  revision. 
Monk,  J.,  concurred. 

Sheridan  et  al.  t.  Bourne. 
Procedure — Foreclosure. 

The  Court,  in  its  discretion,  permitted  the 
defendant,  on  payment  of  costs,  to  file  his 
plea  after  foreclosure,  where  the  plea  was 
ready,  and  deposited  on  the  day  of  foreclosure. 

Badglsy,  J.  This  case,  from  the  district  of 
Iberville,  comes  up  on  a  matter  of  procedure. 
As  a  general  rule,  the  Court  is  not  disposed  to 
interfere  with  the  discretion  exercised  by 
judges  in  matters  of  procedure.  But  in  this 
case  there  has  been  a  final  judgment,  and  the 
case  comes  up  in  such  a  way  as  to  justify  the 
Court  in  in  terfering.  The  action  was  returned 
and  the  defendant  called  upon  to  file  his  plea. 
A  day  or  two  after,  the  defendant  filed  a  motion 
that  all  proceedings  be  suspended  till  the  ter- 
mination of  the  litis  between  the  parties,  in 
another  case,  in  which  the  same  things  were 
in  contestation.  The  parties  remained  in  this 
position  till  September,  after  the  vacation, 
when  the  plaintiff  foreclosed  the  defendant 
from  pleading.  The  defendant  had  his  plea 
ready,  and  filed  it  on  the  same  day  that  he 
was  foreclosed,  having  apparently  desired  to 
get  as  long  a  delay  as  possible.  The  Court  at 
Iberville  rejected  the  plea  and  allowed  the 
plaintiff  to  proceed  ex  parte.  The  case  now 
comes  up  on  the  final  judgment. 


This  Court  is  disposed  to  think  that  the 
course  adopted  was  too  strict.  The  plaintiff 
knew  that  the  plea  was  filed,  because  he  moved 
immediately  to  reject  it.  Under  the  circom- 
stances  the  Court  is  disposed  to  revise  the 
judgment  and  allow  the  plea  to  stand.  Bat 
as  the  defendant  has  obtained  so  long  a  delay, 
and  as  it  was  his  own  fault  that  he  did  not 
file  his  plea  sooner,  he  must  pay  the  costs  of 
the  action,  which,  to  avoid  any  difficulty  here- 
after, will  be  taxed  by  the  judgment  at  $30, 
otherwise  the  first  judgment  will  stand. 

Berthelot  and  Monk,  JJ.,  concurred. 

Prevost  v.  Poirier. 
Mortgage — Amount  due  to  be  specified, 

Badgley,  J.    This  is  an  action  en  inter- 
ruption de  prescription,  brought  by  the  plain- 
tiff against  the   Hers   detenteur,    who  has 
acquired  certain  property  on  which  plaintiff 
holds  a  mortgage  under  a  transfer.    The  de- 
fendant pleads  in  the  first  instance  that  there 
is  no  mortgage,  because,  in  the  transfer,  the 
amount  due  is  not  stated.    It  appears  from 
the  deeds,  however,  that  the  amount  due  is 
1700  litres,  the  land  having  originally  been 
sold  for  4700  litres,  of  which  3000  Uvres  have 
been  paid.    Consequently,  the  provision  of 
the  Registry  law,  which  requires  the  amount 
to  be  stated  in  the  mortgage,  is  satisfied.    The 
object  of  the  action  was  simply  to  prevent 
prescription  from  being  acquired.     The  judg- 
ment in  plaintiff's  favour  must,  therefore,  be 
confirmed. 

Smith,  and  Monk,  J  J.,  concurred. 

Deal  v.  Corporation  op  Philipsburg. 
Municipal  Council — Expropriation. 

The  proceedings  of  a  Municipal  Council, 
which  caused  the  plaintiff's  fence  to  be  taken 
down,  and  expropriated  part  of  his  land,  for 
the  purpose  of  changing  the  direction  of  a  cer- 
tain road,  without  having  caused  the  land  10 
be  valued  by  valuators,  were  held  illegal  and 
set  aside. 

Badglsy,  J.  This  is  an  action  for  $400 
damages  against  the  Corporation  of  Philips 
burg,  a  small  Corporation  included  in  that  oi 
St  Armand  West,  and  one  of  the  old  Corpora 
tions  constituted  by  Royal  Letters  Patent 
This  local  Corporation  was  very  anxious  U 
change  the  direction  of  a  certain  road,  so  tha 
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it  might  reach  a  particular  point  in  St.  Armand 
West,  which  would  bring  its  people  nearer  to 
the  Railway  Station,  and  an  application  to 
this  effect  was  made  to  the  County  Council. 
An  inspector  went  to  see  the  road,  and  return- 
ed hxproct+verbcd  to  the  proper  officer ;  and 
immediately  persons  were  set  to  work  to  make 
the  road,  who  tore  down  the  plaintiff's  fence. 
The  plaintiff  now  claims  a  certain  amount 
of  damages.    The  plea  is  that  all  the  proceed- 
ings were  regularly  taken,  and  that  the  road 
is  in  reality  conferring  an  advantage  upon  the 
jkbtiff.    The  latter  answers  that  it  may  be 
an  advantage!  but  he  has  a  right  to  be  heard  in 
lie  matter.    He  further  alleges  that  all  the 
proceedings  taken  were  contrary  to  law,  and 
sets  out  no  less  than  seven  or  eight  different 
grounds  of  objection  to  the  proceedings.    The 
judges  are  all  of  opinion  that  these  grounds 
are  tenable  to  the  full  extent.    The  judgment 
that  was  rendered  in  the  Court  below  went 
Qpon  the  71st  section  of  the  law,  which  says 
that  no  objections  of  mere  form  shall  be  al- 
lowed to  prevail  in  any  action  under  this  act, 
noless  special  injustice  would  be  done  by  not 
allowing  the  objection.  This  is  a  clause  to  be 
^nnd  in  a  good  many  acts,  and  is  intended  to 
prevent  mere  groundless  opposition.    But  it 
i*  a  different  case  where  the  substantial  rights 
of  the  parties  are  concerned.    And  further, 
the  law  provides  that  no  person  shall  be 
deprived  of  his  property  till  valuators  have 
gone  and  estimated  the  value,  and  settled 
whether  anything  is  to  be  paid.*  In  this  case 
there  was  no  valuation  of  the  property.    The 
•kfendants  went  at  once  and  took  down  the 
plaintiffs  fence.     The  Court  is  of  opinion  that 
the  Municipal  Council  had  no  right  to  proceed 
a  that  manner.     The   judgment   appealed 
*bom  must,  therefore,  be  set  aside,  and  dam- 
Ages  to  the  extent  of  $25  will  be  awarded  to 
:he  plaintiff,   with  costs  as  of  lowest  class, 
^erior  Court. 
Benhelot,  and  Monk,  JJ.,  concurred. 


SUPERIOR  COURT. 

LiACOSTB  9.  JODOIK. 

Transfer — Coats  of  opposition. 

Bdd,  that  a  cession/noire  is  entitled  to  the 
c*te  of  an  opposition  necessary  for  the  pur- 


pose of  establishing  his  title,  though  the  deed 
of  transfer  be  not  enregistered. 

Smith,  J.  A  question  was  raised  in  this 
case  as  to  the  opposant's  right  to  costs  of 
opposition.  The  law  says  that  a  man  whose 
title  is  not  registered,  is  not  entitled  to  the 
costs  of  his  opposition.  The  opposition  in 
this  case  was  filed  by  a  cessiormoire,  who 
claims  under  the  deed  of  cession,  which  is  not 
registered.  Is  he  entitled  to  the  costs  of  the 
opposition  ?  The  original  deed  of  the  cSdant 
was  registered,  and  the  law  does  not  render  it 
imperative  on  the  cessiomuxire  to  register  his 
title.  The  Court,  therefore,  is  of  opinion  that 
he  is  entitled  to  the  costs  of  the  opposition, 
because  he  had  no  other  way  of  establish- 
ing his  title.  Contestation  rejected  and  report 
maintained. 

Hubert  et  ux.  v.  Renaud  dit  Deslauriers. 
Execution. 

Held,  that  the  plaintiff  in  a  suit  has  no- 
right  to  accompany  the  bailiff  when  the  latter 
is  executing  the  writ. 

Smith,  J.  This  is  an  action  of  damages. 
The  question  arises,  whether  the  plaintiff  in  a 
suit  has  a  right  to  accompany  a  bailiff  in  the 
execution  of  the  writ.  In  this  case  the  defen- 
dant in  the  suit  went  with  the  bailiff,  and  his 
appearance  so  incensed  the  lady  of  the  house, 
that  he  was  obliged  to  hold  up  a  chair  in  front 
of  him  to  protect  himself)  while  she  poked  at 
him  with  a  long  stick,  and  cried  to  him  to  be- 
gone about  his  business.  The  defendant  wa9 
the  most  in  fault.  He  had  no  right  to  be  there. 
He  should  not  have  gone  to  provoke  the 
woman.  The  plaintiff  will  have  judgment  for 
$25  damages,  with  costs  as  of  the  lowest  class, 
Superior  Court. 

Tottrville  et  al.  o.  Bell  tt  o2. 
Pcortnership. 

H.  being  sued  jointly  with  B.  as  the  firm 
of B.  A  JET.j  pleaded  that  the  firm  was  com- 
posed of  himself  and  B.'s  wife.  The  partner- 
ship was  not  registered  till  after  action  brought, 
and  credit  was  given  to  B.  &  H.9  the  reputea 
firm:— 

Held,  that  under  the  circumstances,  H.  was 
liable. 

Badgley,  J.  This  is  an  action  brought  for 
goods  sold  and  delivered,  under  the  following 
circumstances : — The  goods  were  purchased  by 
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the  firm  of  Bell  A  Higgins.  Bell  was  married 
to  a  sister  of  Higgins,  and  some  years  ago  Mrs. 
Bell  obtained  a  separation  de  Mens.  It  is 
said  that  she  carried  on  business  with  Higgins 
under  the  firm  of  Bell  A  Higgins ;  but  the 
partnership  was  never  registered  until  after 
the  present  action  *as  brought.  In  the  mean- 
time her  husband  continued  to  buy  and  sell. 
No  one  knew  till  the  plea  was  filed,  that  there 
was  a  Mrs.  Bell,  and  that  she  was  the  partner 
in  the  business.  No  intimation  whatever 
was  given  to  the  parties  from  whom  Bell  pur- 
chased, that  Mrs.  Bell  was  the  real  partner, 
nor  was  credit  given  to  her.  The  plain- 
tiff having  brought  his  action,  the  case 
proceeded  ex  parte  against  Bell;  but  Higgins 
-said  he  never  was  the  partner  of  Mr.  Bell,  but 
of  Mrs.  Bell,  and  he  attempted  to  prove  it 
by  producing  the  certificate  of  registration  of 
partnership,  the  registration  being  posterior  to. 
the  institution  of  the  action.  This  is  not 
enough.  Credit  was  obtained  in  the  name  of 
the  two  men.  Judgment  will,  therefore,  go  in 
favour  of  the  plaintiff  for  the  amount  claimed. 

Russell  v.  Guertin  et  cti. 
Sale — Possession. 

Hela\  where  a  person  sold  the  timber  upon 
certain  property  to  two  different  parties,  who 
both  had  possession,  that  the  title  of  the  first 
vendee  was  to  be  preferred  to  that  of  the  sub- 
sequent purchaser. 

Badgley,  J.  This  is  an  action  to  recover 
the  value  of  some  timber  which  was  cut  down. 
•On  the  21st  July,  1865,  Baxter,  the  party 
then  in  possession  of  certain  property,  sold  to 
Cosgrove  the  white  pine  timber  upon  the  land 
in  question  by  a  written  agreement.  The  tim- 
ber was  to  be  cut  in  November  following,  and 
to  be  paid  for  at  the  rate  of  $8  per  thousand 
feet.  The  area  of  the  lani  was  256  acres. 
On  the  1st  November  following,  Cosgrove 
assigned  his  rights  to  the  plaintiff  under  a  writ- 
ten engagement,  for  consideration  stated  to 
have  been  received.  We  have,  therefore,  the 
johain  of  title  clearly  and  strongly  deduced.  It 
appears,  however,  that  Baxter  afterwards,  in 
October,  sold  to  the  defendant,  Quertin,  who 
entered  upon  the  land  and  cut  down  210  trees. 
"This  timber,  it  is  proved,  was  of  the  most 
valuable  description,  being  the  first  cut  upon 
the  land :  and  the  average  length  was  between 


seventy  and  eighty  feet.  Cosgrove  was  to  pay 
$8  per  1000  feet,  210  trees  at  70  feet  would 
make  14,700  feet  equal  to  about  $120.  On 
the  other  hand,  taking  210  trees  at  $3,  the 
proved  value,  it  would  amount  to  $630. 
The  question  of  right  in  the  timber  is  mixed 
up  with  possession.  There  is  no  doubt  of  the 
sales  by  Baxter  to  the  defendant  Guertin,  and 
also  to  Cosgrove.  Both  sales  were  made  by 
the  same  person,  the  latter  in  July  and  the 
former  in  October.  It  appears  that  Guertin 
only  overcame  Baxter's  repugnance  to  sell 
to  him  also,  by  telling  him  Cosgrove* 
purchase  was  not  valid,  because  the  latter 
had  not  paid  any  earnest.  The  sale  to  Cos- 
grove, however,  was  a  perfect  bargain  between 
Cosgrove  and  Baxter,  and  nothing  further  was 
was  required  to  be  done.  Baxter  himself  had 
no  right  to  depart  from  it.  When  Guertin 
went  upon  the  land  to  cut  timber,  the  plaintiff 
forbade  him  to  proceed,  but  Guertin  went 
on  cutting  trees,  which  the  plaintiff  marked 
with  hie  own  mark.  So  not  only  was  Guertin 
aware  that  the  timber  was  cut,  but  he  was 
also  aware  that  the  210  trees  were  all  marked 
with  the  plaintiff's  mark.  The  timber  was 
then  floated  down  to  the  mouth  of  the  Gati- 
neau,  and  while  it  was  floating  about  there, 
the  plaintiff  attempted  to  raft  it,  but  Guertin 
would  not  permit  him  to  do  so.  The  plaintiff 
then  took  out  a  saisi&revendication,  and  the 
timber  was  placed  under  the  care  of  two  guar- 
dians. Guertin,  however,  apparently  thinking 
that  he  was  out  of  the  reach  of  the  law  in 
those  parts,  floated  away  the  two  rafts,  with 
the  two  guardians  on  them,  to  the  opposite 
side  of  the  river.  When  they  reached  St. 
Genevieve,  another  attachment  was  taken  out, 
and  by  this  the  timber  was  seized  and  brought 
under  the  jurisdiction  of  the  Court.  Under 
the  circumstances,  the  Court  is  of  opinion  that 
the  original  title  to  Cosgrove  was  a  good  title, 
and  could  not  be  interfered  with  by  Guertin. 
It  preceded  the  contract  of  the  latter,  and  must 
be  preferred  to  it.  Guertin  alleges  that  he 
entered  on  the  land  first;  but  when  Baxter 
went  over  the  land  with  Cosgrove,  he  gave 
Cosgrove  possession  of  the  timber  as  far  as  it 
was  possible  to  do  so.  Both  having  had  posses. 
sion,  the  question  is,  whose  possession  was 
the  best.    In  order  to  settle  this  point,  it  is 
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necessary  to  go  back  to  the  titles.  Now  Cos- 
grove  had  both  the  first  title  and  possession. 
GueruVs  subsequent  possession  can  not  pre- 
vail over  this.  Judgment  will  therefore  go 
maintaining  the  iaisi&rfvendicaUon  for  the 
value  of  the  timber,  at  $3  per  tree. 

LlGHTHALL  V.  WaULEB. 

Verbal  Slander— Taxation  of  WUnen  ttntck 
off. 

Held,   that  the  use  of  the  term  "  loafer" 
in  reference  to  a  person,  gives  ground  for 


Eddf  also,  that  where  the  evidence  shows 
that  the  suit  has  been  maliciously  instigated 
and  urged  on  by  a  witness,  the  taxation  of  such 
witpess  will  be  struck  off. 

Badglst,  J. — This  is  an  action  to  recover 
damages  for  verbal  slander,  brought  by  a 
notary  of  respectable  standing  in  the  city. 
The  upper  floor  of  defendant's  house  is  occu- 
pied by  a  clergyman  named  Donaldson.  On 
this  upper  floor  was  by  a  sink,  by  which  the  dir- 
ty water  was  sent  down.  Unfortunately,  the 
defendant  is  a  married  man,  and  as  it  hap- 
pened, the  ladies  of  the  two  families  were  not 
quite  harmonious  in  their  intercourse;  and 
long  before  the  present  action  was  brought, 
considerable  differences  existed.  On  one  oc- 
casion these  dissensions  grew  to  such  a  height, 
that  the  Rev.  Mr.  Donaldson  instructed  the 
plaintiff  with  whom  as  an  elder  of  his  Church 
he  had  some  acquaintance,  to  serve  a  protest 
upon  the  defendant  on  account  of  the  defective' 
state  of  the  premises.  On  the  day  this  protest 
was  served,  there  was  more  than  usual  excite- 
ment about  the  dirty  water  from  the  upper 
ttory,  some  of  which,  owing  to  the  condition 
of  the  sink,  fell  down  upon  the  cradle  in  which 
the  defendant's  child  was  sleeping.  The  lady 
on  the  lower  story  was  not  pleased  to  see  her 
child  bathed  in  this  dirty  water,  and  when 
the  plaintiff  came  to  serve  the  protest,  she  was 
in  a  particularly  bad  humour.  When  the 
defendant,  her  husband,  came  home,  the 
events  of  the  day  were  of  course  communi- 
cated to  him.  He  was  told  not  only  of  the 
protest,  but  also  about  the  dirty  water,  and  the 
injury  to  the  child.  The  defendant,  with  some 
reason  in  his  proceedings,  called  in  a  neigh- 
hour,  a  respectable  woman,  as  a  witness,  and 
went  up  to  Donaldson's  premises,  to  speak  to 


him  about  the  overflowing  of  the  sink.  They 
accordingly  ascended  the  stairs,  and  not  wish- 
ing to  open  the  door  improperly,  knocked  on 
the  partition.  This  brought  out  Mrs.  Donald- 
son, Mr.  Donaldson  remaining  inside,  and 
hearing  what  was  going  on.  Walker  began 
at  once  by  saying  that  it  was  very  wrong  to 
allow  the  sink  to  overflow  in  this  way,  and 
one  word  led  to  another,  till  Walker  said, 
"Why  did  you  allow  a  loafer  like  that  Light- 
hall  to  come  and  bring  me  a  paper,"  and  added 
some  further  imputations  on  that  gentleman's 
character.  Then  the  clergyman  told  him  he 
would  kick  him  down  stairs  if  he  did'nt  go  at 
once,  and  used  most  abusive  language  with 
reference  to  him.  He  afterwards  went  to 
Walker's  office  to  pay  his  rent.  Walker  not 
being  in,  Donaldson  amused  himself  by  abus- 
ing Walker  to  strangers  in  the  place,  and  in 
fact,  brought  a  man  with  him  expressly  to 
hear  how  he  abused  Walker.  He  also  declar- 
ed, "  I  will  ruin  him  and  see  him  on  the 
street  within  six  months  j  he  has  a  house  to  pay 
for  and  I  have  none."  He  further  spoke  of 
his  being  a  Minister  of  Christ,  and  likened  his 
treatment  of  the  defendant  to  the  chastening 
which  God  inflicts  on  his  erring  children  for 
their  good.  A  man  who  could  conduct  him- 
self in  this  way  is  not  one  upon  whose  testi- 
mony much  reliance  can  placed.  Having 
told  the  plaintiff  the  story  of  how  Walker  had 
abused  him,  and  said,  according  to  his  ver- 
sion, "Why  did  you  send  that  miserable 
loafer,  Lighthall,  who  had  to  fly  from  his  coun- 
try, to  serve  me  with  a  paper?"  he  succeeded 
in  inducing  Mr.  Lighthall  to  bring  the  present 
action.  It  is  proper  to  state  that  there  is  not 
a  tittle  of  evidence  in  the  record  that  can  in- 
jure the  character  of  Mr.  Lighthall.  No 
credit  is  to  be  attached  to  the  evidence  of 
Donaldson  and  his  wife.  The  Court  will 
take,  in  preference  to  the  statements  of 
these  people,  the  evidence  of  the  woman 
who  accompanied  Walker  up  the  stairs. 
She  states  that  the  words  mentioned  above 
were  never  spoken,  though  she  admits  that 
Walker  did  make  use  of  the  word  '  loafer '  in 
reference  to  Mr.  Lighthall .  In  using  this  word 
he  employed  a  most  offensive  term,  which  was- 
altogether  unjustifiable.  He  had  no  business 
to  bring  the  name  of  Mr.  Lighthall  into  hia 
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quarrels  with  Donaldson.  The  plaintiff  has 
thus  been  exposed  to  the  trouble  and  annoy- 
ance of  bringing  an  action  of  this  description. 
Under  these  circumstances  the  Court  cannot 
justify  the  defendant.  He  must  learn  to  speak 
more  circumspectly.  It  is  true  that  this  ac- 
tion has  been  stirred  up  by  Donaldson,  whose 
conduct  throughout  has  been  most  improper. 
The  Court  will,  in  consequence  of  this,  order 
his  taxation  as  a  witness  to  be  struck  off,  as 
it  cannot  be  permitted  that  a  witness  shall  be 
paid  in  a  case  which  he  has  prompted  and 
instigated.  The  defendant  will  be  condemned 
to  pay  $25  damages,  and  costs  as  of  the  lowest 
class  in  the  Superior  Court. 

Rylakd  v.  Routh. 

Court  of  Review — Deposit 

Held,  that  the  deposit  in  the  Court  of  Re- 
view will  not  be  paid  over  to  the  successful 
party;  when  an  appeal  is  taken  from  the  deci- 
sion in  Review. 

Berthelot,  J.  In  this  case  an  appeal  was 
taken  from  the  decision  of  the  Court  of  Review, 
and  the  plaintiff,  who  has  been  successful  in 
the  latter  Court,  now  moves  that  the  deposit 
be  paid  to  him  at  once.  The  Court  is  of  opi- 
nion that  while  the  case  remains  undecided, 
owing  to  the  pending  appeal,  the  application 
cannot  be  granted,  as  the  costs  must  abide 
the  final  decision. — Motion  rejected. 


RECENT  ENGLISH  DECISIONS. 

Negligence  —  Railway  Company  —  Level 
Crossings — Injury  to  foot  passenger — Absence 
of  Protection  for  Carriage  Traffic. — The  de- 
fendants' railway  crossed  on  a  level  a  public 
carriage  and  footway  near  to  the  P.  station. 
There  were  gates  across  the  carriage-way,  and 
a  turnstile  for  the  use  of  foot-passengers.  S., 
a  foot-passenger,  whilst  traversing  the  railway 
at  the  level  crossing,  was  knocked  down  and 
killed  by  one  of  the  defendants'  trains.  At 
the  time  of  the  accident,  contrary  to  the  pro- 
visions, by  statute  and  by  the  defendants1 
rules,  for  the  safety  of  carriage-traffic,  the  gates 
on  one  side  of  the  line  were  partially  open, 
and  there  was  no  gatekeeper  present  to  take 
charge  of  them ;  although  no  traffic  was  pass- 
ing across,  and  although  a  train  was  overdue. 
In  an  action  against  the  defendants  by  the 


executors  of  S. : — Held,  that  there  was,  under 
the  circumstances,  evidence  of  negligence  on 
the  part  of  the  defendants  to  go  to  the  jury, 
inasmuch  as  by  neglecting  the  required  pre- 
cautions for  the  safety  of  carriage  traffic,  the 
defendants  might  be  considered  to  have  inti- 
mated that  their  line  might  safely  be  traverse! 
by  foot  passengers.  Stapley  v.  The  London. 
Brighton,  and  South  Coast  Railway  Co.  Ex. 
21.  Baron  Channell  remarked :  "  At  the  time 
of  the  accident  one  of  the  carriage  gates  was 
open.  It  did  not  exactly  appear  how  the  gate 
came  to  be  open.  Half  an  hour  before  it  was 
proved  to  have  been  shut.  Nor  does  it  appear 
how  the  deceased  got  on  to  the  line,  whether 
through  the  open  carriage  gate  or  through  the 
turnstile.  Now,  upon  the  part  of  the  com- 
pany, it  was  argued  that  whatever  obligations 
they  were  under  for  the  protection  of  carriage 
traffic,  neither  the  statutes  nor  the  rules 
applied  to  the  case  of  foot  passengers.  But  by 
rules  219  and  220  it  is  provided,  that '  the  gates 
must  be  kept  shut  across  the  carriage  road, 
except  when  required  to  be  opened  to  permit 
the  railway  to  be  crossed*/  and  that  before 
opening  them  the  gateman  must  satisfy  him- 
self that '  no  train  or  engine  is  due  or  in  sight.' 
In  this  oase  the  gate  was  open,  there  was  no 
gateman  present,  and  the  train  was  overdue. 
Supposing,  then,  the  case  had  been  one  of  a 
carriage  passenger,  there  would  have  been 
negligence  proved  against  the  company. 
Then,  the  carriage  gate  being  open,  and  no 
gatekeeper  present,  a  foot  passenger  was  in- 
vited by  that  state  of  things  to  pass  across  the 
line,  and  the  conduct  of  the  company,  there- 
fore, was,  we  think,  evidence  of  negligence  to 
go  to  the  jury.  The  case  depends  upon  the 
principle  of  BUbee  v.  The  London,  Brighton, 
and  South  Coast  Railway  Company,  We 
adopt  the  opinion  there  expressed  by  Erie, 
C.  J.,  that  we  ought  to  be  careful  not  to  im- 
pose any  undue  burdens  on  railway  companies 
that  are  not  imposed  on  them  by  act  of  parlia- 
ment, and  we  do  not  say  that  a  railway  com. 
pany  must  keep  servants  at  every  crossing. 
At  the  same  time,  we  concur  in  the  view,  that 
the  company  are  not  to  be  exempt  from  using 
due  and  ordinary  care,  although  their  statute 
gives  them  the  right  of  crossing  public  ways 
on  a  level." 
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IiyuncHon — Railway  Company — Inequa- 
lity of  Charge  far  "  Packed  Parcels."— The 

plaintiff,  a  "  packed  parcel"  carrier,  baring 
been  charged  by  the  defendants,  and  having 
paid  to  them  under  protest,  a  stun  for  the 
carriage  of  his  packed  parcels  beyond  the  sum 
charged  by  them  to  certain  wholesale  houses, 
for  the  carriage  of  goods  of  a  similar  descrip- 
tion, brought  an  action  against  them  to  recover 
the  amount  of  the  overcharge,  and  obtained  a 
verdict,  which  was  afterwards  upheld  in  the 
Exchequer  Chamber,  upon  argument  of  a  bill 
of  exceptions.  The  defendants  continued,  'how- 
ever, to  make  the  same  charges,  and  to  receive 
the  same  sums  of  money  from  the  plaintiff  lor 
the  carriage  of  his  goods,  as  before,  and  he 
therefore  issued  a  fresh  writ  to  recover  the 
money  paid  by  him  during  another  and  more 
recent  interval  of  time.  After  issuing  the 
writ,  he  applied,  under  the  provisions  of  the 
Common  Law  Procedure  Act,  1854,  (17  &  18 
Vict  c.  125,)  88.  79,  82,  for  an  injunction  to 
restrain  the  defendants  from  charging  him  for 
the  carriage  of  his  goods,  "  otherwise  than 
equally  with  all  other  persons,  and  after  the 
«ame  rate,  in  respect  of  goods  of  the  like  de- 
scription under  the  like  circumstances :" — 

Held,  that  the  case  was  not  one  in  which 
the  Court  would  exercise  their  statutory  power 
to  grant  an  injunction.  Sutton  v.  The  South 
Eastern  Railway  Co.  Ex.  32.  Pollock,  C.  B. 
observed,  "  I  think  we  ought  to  be  very  cau- 
tious in  dealing  with  this  power  which  has 
been  conferred  upon  us,  in  cases  where  there 
can  be  no  appeal  from  our  decision.  •  *  * 
It  is  not  true  that  the  plaintiff  has  no  other 
adequate  remedy.  He  can  recover  his  money 
back  again,  and,  as  I  think,  can  recover  it 
lack  with  interest.  The  inconvenience,  more- 
over, of  granting  this  injunction  might  be  very 
considerable  j  and  by  doing  so,  we  should  not 
effect  any  advantage  to  the  plaintiff.  *  •  • 
It  is  much  better  that  the  plaintiff  should 
appeal  at  once  to  a  jury,  directly  and  not 
indirectly,  for  any  infringement  of  his  rights 
which  he  may  have  suffered." 

raOEATE,  KATKIMONlAL*Un>  DIVORCE. 

Wm~Bxecu8c*—Po8M<m  of  Testator1* 
%Mtor&--A  will  ended  on  the  middle  of  the 


second  page  of  a  folded  sheet  of  paper,  and  the 
rest  of  the  page  was  in  blank.  The  attesta- 
tion clause  and  the  signatures  of  the  testator 
and  the  attesting  witnesses  were  written  on 
the  third  page,  the  signature  of  the  testator 
being  opposite  to  the  clause  appointing  execu- 
tors, the  attestation  clause  being  written  be- 
neath the  signatures  and  ending  opposite  to 
the  concluding  words  of  the  will,  and  the  sig- 
natures of  the  attesting  witnesses  being  at  the 
bottom  of  the  attestation  clause:— Held,  on 
motion,  that  the  signature  was  so  placed  beside 
or  opposite  to  the  end  of  the  will,  that  it  was 
apparent  on  the  face  of  the  will,  that  the 
testator  intended  to  give  effect  by  such  his 
signature  to  the  writing  signed  as  his  will,  and 
that  the  will  was  therefore  entitled  to  probate 
under  15  Vic.  c.  24,  s.  1.  In  the  Goods  of 
Williams,  P.  M.  &  D.,  p.  4. 

Will  —  Ambiguity  —  Parol  Evidence  — 
Mistake. — A  testator  duly  executed  a  will  and 
five  codicils.  The  fourth  codicil  revoked  the 
three  preceding  codicils,  and  the  fifth  codicil 
confirmed  the  will  and  the  four  codicils. 
Parol  evidence  was  admitted  to  explain  the 
ambiguity  of  these  codicils,  and  it  was  proved 
that  the  confirmation  of  the  will  and  four 
codicils  contained  in  the  fifth  codicil  was  a 
mistake,  the  intention  of  the  testator  being  to 
confirm  the  will  and  the  fourth  codicil.  Pro- 
bate  was  granted,  on  motion,  of  the  will  and 
the  fourth  and  fifth  codicils  only.  In  the 
Goods  of  Thompson,  P.  M.  k  D.  p.  8.  Sir  J. 
P.  Wilde  said :  "  There  is  sufficient  ambiguity 
in  the  codicils  to  let  in*  parol  evidence  to 
explain  it,  and  on  that  evidence  I  will  grant 
probate  of  the  will  and  the  fourth  and  fifth 
codicils  only." 

Seaman's  Will— Surgeon  in  the  Nacy. — A 
surgeon  in  the  navy  was  invalided  at  a  foreign 
station,  and  wrote  a  letter  at  sea,  on  board  a 
steam-ship,  on  which  he  was  a  passenger 
homewards,  containing  directions  as  to  the 
manner  in  which  he  wished  his  property  to  be 
disposed  of : — 

Held,  first,  that  a  surgeon  in  the  navy  was 
a  mariner  or  seaman  within  the  provision 
contained  in  29  Car.  2,  c.  3,  s.  23,  and  1  Vict, 
c.  26,  s.  11,  exempting  mariners  or  seamen, 
being  at  sea,  from  making  formal  wills. 
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Secondly,  that  although  the  deceased  was 
not  on  duty  at  the  date  of  the  letter,  yet  as  he 
was  returning  from  service,  this  will  was 
entitled  to  probate,  as  made  at  sea.  In  the 
Goods  of  Daniel  Saunders,  P.  M.  &  D.  p.  16. 
The  will  was  a  letter  written  by  deceased  to 
his  brother  in  the  following  terms : — 

"  P.  &  O.  Steamer,  '  Cadiz/  12  hours  from 
Hongkong,  China,  June,  1865. 

"  My  dear  George,  I  am  very  ill,  and  am 
daily  getting  more  exhausted,  so  I  endeavour 
to  write  my  last  wishes.  I  was  invalided 
at  Yokohama,  June  8,  1865,  for  disease  of  the 
liver  of  four  months1  standing,  and  sent  home 
overland  for  the  preservation  of  my  life.  The 
small  note  contains  a  cheque  for  £396,  Ac, 
which  I  wish  to  be  equally  divided  between 
my  dear  mother,  three  sisters,  and  yourself. 
There  is  also  in  the  funds  some  £1200  belong- 
ing to  me.  Mr.  Lawrence  has  the  whole  ma- 
nagement of  this,  and  you  can  write  to  him 
and  ask  him  to  send  the  whole  amount  to  you, 
which  I  wish  to  be  equally  divided  between 
you  all.  There  is  also  money  in  my  port- 
manteau in  the  leather  bag,  and  there  will  be 
some  residue  of  pay  due  to  me  from  the  Admi- 
ralty. Mr.  Lawrence  will  assist  you,  I  dare 
say.  I  wish  to  leave  Mr.  Lawrence  £40  to 
purchase  a  mourning  ring  in  my  memory. 
This  is  all  I  am  able  to  write  at  present.  God 
bless  you  all;  Amen.  My  love  to  all.  I  am 
completely  exhausted.  A  long  farewell  to 
you  all,  my  dear  relatives ;  and  may  the  Lord 
bless  and  protect  you  all  is  my  last  wish  in 
this  world;  and  wfeen  I  do  depart,  may  the 
Lord  receive  my  soul  is  my  fervent  prayer. 
I  am,  your  loving  brother, 

D.  Saunders,  R.  N. 
"  At  sea,  June  25,  1865.    Near  Hongkong, 
China." 

Dissolution  of  Marriage. — In  a  suit  for  dis- 
solution of  marriage,  the  only  evidence  of 
adultery  consisted  of  written  and  verbal  admis- 
sions by  the  respondent,  and  of  a  verbal 
admission  by  the  co-respondent.  The  Court 
being  satisfied,  from  the  circumstances  under 
which  these  admissions  were  made,  and  the 
conduct  of  the  respondent  at  the  time  when 
they  were  made  and  subsequently,  that  they 
were  genuine,  and  that  there  was  no  reason- 


able ground  to  suspect  collusion,  pronounced 
a  decree  nm,  with  costs  against  the  co-re- 
spondent.   Williams  v.  Williams  and  Pad- 
field,  P.  k  D.,  p.  29.    The  parties  in  this  case 
were  married  in  July,  1856.    A  few  years 
after,  they  went  to  live  at  Chantry  in  Somer- 
set, where  the  petitioner  held  the  situation  of 
organist  of  the  church,  and  taught  music; 
their  house  was  opposite  the  house  occupied 
by  the  family  of  the  co-respondent,  who  was  a 
farmer ;  and  the  two  families  became  intimate 
and  visited  at  each  other's  houses.    On  the 
9th  of  July,  1863,  Mrs.  Padfield,  who  sus- 
pected that  her  son  George  was  carrying  on 
an  improper  intercourse  with  Mrs.  Williams, 
taxed  him  with  it,  and  he  did  not  deny  it. 
She  then  sent  for  Mrs.  Williams,  and  taxed 
her  with  it:  Mrs.  Williams  confessed  it,  and 
fell  on  her  knees,  and  asked  that  it  might  be 
concealed  from  her  husband.    Mrs.  Padfield 
said  she  should  tell  Mr.  Williams,  and  Mrs. 
Williams  then  went  back  to  her  house,  packed 
up  her  things,  and  went  away  by  the  railway, 
before  her  husband  returned  from  business, 
to  her  mother  at  Southampton.    When  Mr. 
Williams  returned  home,  Mrs.  Padfield  com- 
municated to  him  what  had  taken  place.    On 
the  following  day,  the  10th  of  July,  Mrs.  Wil- 
liams wrote  to  her  husband  a  repentant  letter, 
and  in  that  and  in  several  other  letters,  which 
were  put  in  evidence,  she  begged  to  be  for- 
given, and  plainly  acknowledged  her  guilt. 
There  was  no  evidence  of  adultery  except 
these  confessions.    The  Judge  Ordinary  ob- 
served: "In  each  case  the  question  will  be 
whether  all  reasonable  ground  for  suspicion 
of  collusion  is  removed.    I  think  that  all 
reasonable  ground  for  suspicion  is  removed 
in  this  case." 

Nullity — Malformation  of  Woman — Re 
fiisal  to  submit  to  examination. — The  respond 
ent,  in  a  suit  for  nullity  by  the  man,  on  th 
ground  of  malformation,  had  not  been  pel 
sonally  served  with  the  citation,  and  ha 
never  submitted  to  a  medical  examination 
and  could  not  be  found,  but  was  supposed  t 
be  out  of  the  jurisdiction.  No  evidence  cou] 
therefore  be  given  that  she  was  suffering  froi 
incurable  malformation.  The  Court  su 
pended  its  decree,  in  order  to  give  the  pel 
tioner  an  opportunity  of  having  her  examine 
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if  she  should  hereafter  be  found  within  the 
jurisdiction.  T.  ».  M.f  P.  M.  A  D.,  p.  31. 
The  Judge  Ordinary  said :  "  This  petition  was 
filed  by  a  husband  for  the  purpose  of  having 
his  marriage  with  the  respondent  declared  null 
um!  void,  on  the  ground  of  the  incurable  mal- 
formation of  the  wife,  and  the  petitioner  and 
some  medical  men  were  examined  in  support 
of  the  allegations  in  the  petition.  It  appears 
that  the  marriage  took  place  on  the  11th 
August,  1864,  that  the  parties  lived  together 
for  about  six  weeks,  and  that  at  the  end  of 
that  time  the  wife,  under  pretence  of  a  tem- 
porary visit,  left  the  husband's  home  in  con- 
cert with  her  elder  brother,  and  went  with 
Mm  to  the  continent,  in  order  to  avoid  the 
petitioner.  The  consequence  was,  that  the 
petitioner  was  unable  to  obtain  what  is  inva- 
riably required  in  these  cases,  namely,  a 
radical  inspection  of  the  respondent;  and  he 
has  been  placed  in  a  difficulty  as  to  proving 
hi*  case,  if  it  was  capable  of  proof.  But  the 
Court  must  look  at  the  evidence  before  it,  and 
•j  that  evidence  is  not  sufficient  to  establish 
the  proposition  that  the  wife  is  the  subject  of 
.^curable  malformation,  precluding  consum- 
mation of  the  marriage,  it  cannot  grant  a 
kcree.  Now  the  evidence  of  the  petitioner 
It  no  means  satisfies  the  Court  of  that  fact, 
»>i  the  evidence  of  the  two  medical  men  who 
attended  the  respondent,  but  neither  of  whom 
Lad  examined  her  person,  rather  pointed  to  a 
cun.plaint  of  a  very  different  character,  and 
£  it*  nature  curable.  On  that  evidence  the 
Court  cannot  grant  a  decree,  but  it  will,' as  it 
ha«  done  in  a  former  case,  suspend  its  decree 
ithe  petitioner  desires  it,  with  the  view  of 
laving  the  respondent  examined,  if  she  should 
'.cine  to  this  country,  as  such  an  examination 
*!--ne  can  satisfy  the  Court  that  a  decree 
cjght  to  be  pronounced.  If  the  petitioner  is 
Lot  satisfied  with  this  judgment,  but  desires 
an  opportunity  of  appealing  from  it,  the  Court 
vJ  at  once  dismiss  the  petition. " 

Alimony — Examination  of  Husband. — A 
tieband,  who  had  filed  no  answer  to  his  wife's 
petition  for  alimony,  was  subpoenaed  by  her 
to  attend  at  the  hearing,  and  to  be  examined 
*£  support  of  the  petition .  He  did  not  answer 
x  his  subpoena,  and  on  the  service  being 


proved,  the  Court  made  an  order  that  he 
should  attend  on  the  next  motion  day,  and 
that  an  attachment  should  issue  in  the  event 
of  his  non-attendance.  Jennings  v.  Jennings, 
P.  M.  6  D.,  p.  35. 

ADMIRALTY  AND  ECCL88IA8TIGAL. 

Wages—lUegaUtp— Breach  of  Blockade. 
— By  principle,  authority,  and  usage,  it  is  not 
a  municipal  offence,  by  the  law  of  nations,  for 
a  neutral  to  carry  on  trade  with  a  blockaded 
port.  In  a  suit  for  wages,  upon  an  agreement 
entered  into  for  the  purpose  of  breaking  the 
blockade  of  the  Confederate  States  of  America, 
an  article  in  the  defendants'  answer,  alleging 
such  agreement  to  be  contrary  to  law,  ordered 
to  be  struck  out.  The  Helen,  A.  &  E.  p.  1. 
Dr.  Lushington,  who  rendered  the  judgment., 
referred  to  a  decision  of  Lord  Westbury,  whilst 
he  was  Lord  Chancellor,  laying  down  that  a 
contract  of  partnership  in  blockade-running  is 
not  contrary  to  the  municipal  law  of  England. 
He  also  cited  a  judgment  of  Chief  Justice 
Parson 8,  in  which  the  law  is  stated  as  follows : 
"It  is  agreed  by  every  civilized  state  that, 
if  the  subject  of  a  neutral  power  shall  attempt 
to  furnish  either  of  the  belligerent  sovereigns 
with  goods  contraband  of  war,  the  other  may 
rightfully  seize  and  condemn  them  as  prize. 
But  we  do  not  know  of  any  rule  established 
by  the  law  of  nations,  that  the  neutral  shipper 
of  goods  contraband  of  war  is  an  offender 
against  his  own  sovereign,  and  liable  to  be 
punished  by  the  municipal  laws  of  his  own 
country."  Dr.  Lushington  concluded  by  say- 
ing: "  I  cannot  entertain  any  doubt  as  to  the 
judgment  I  ought  to  pronounce  in  this  case. 
It  appears  that  principle,  authority,  and  usage 
unite  in  calling  on  me  to  reject  the  new  doc- 
trine that,  to  carry  on  trade  with  a  blockaded 
port,  is  or  ought  to  be  a  municipal  offence  by 
the  law  of  nations." 

Bottomry  Bond, — Transactions  between  the 
owner  and  mortgagee  of  the  vessel,  which 
might  render  the  voyage  illegal,  cannot  inva- 
lidate a  bottomry  bond  given  by  the  master 
to  a  bona  fide  lender,  who  has  only  to  look  to 
the  facts  that  the  ship  is  in  distress,  that  the 
master  has  no  credit,  and  that  the  money  is 
required  for  necessary  purposes.  The  Mary- 
Ann,  A.  &  E.  p.  13* 
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CHANCERY  APPEAL  CASKS. 

Succession  Duty — Foreign  Domicile. — Suc- 
cession duty  is  not  payable  on  legacies  given 
fey  the  will  of  a  person  domiciled  in  a  foreign 
country.  Wallace  o.  Attorney  General.  Jeves 
«.  Shadwell.    Law  Rep.  Ch.  Ap.  1. 

Vendor  and  Purchaser — Sale — Conditions 
*f  Sale — Puffer*. — Property  was  put  up  for 
sale  by  auction,  the  conditions  stating  that  the 
highest  bidder  was  to  be  the  purchaser,  and  not 
saying  anything  as  to  bidding  on  behalf  of  the 
vendors.  An  agent  of  the  vendors  bid  £2,600, 
the  auctioneer  then  bid  £2,600,  and  the  agent 
and  the  auctioneer  continued  bidding  against 
each  other,  till  the  biddings  reached  £3,600. 
The  defendant  then  bid  £3,650,  and  the  pro- 
perty was  knocked  down  to  him : — 

Held,  reversing  the  decision  appealed  from, 
that  the  vendors  could  not  enforce  the  contract. 

Quart  whether  the  rule  allowing  one  puffer 
is  good.  Mortimer  v.  Bell,  Ch.  Ap.  10.  From 
the  evidence  in  the  cause  it  appeared  that 
what  took  place  at  the  sale  was  as  follows : — 
The  vendors  instructed  the  auctioneer  to  put 
op  the  property  for  sale,  but  not  to  let  it  go 
under  £4,000.  The  auctioneers,  very  eminent 
men  in  their  line  of  business,  employed  a  per- 
son named  Webb  to  bid,  which  the  member  of 
the  firm  who  acted  at  the  sale  stated  in  his 
evidence  to  be  the  universal  practice,  unless 
a  sale  was  to  be  without  reserve.  Webby  by 
the  direction  of  the  auctioneer,  started  the 
biddings  at  £2,500.  The  auctioneer  then  bid 
against  Webb,  and  so  on,  until  the  biddings 
reached  £3600.  The  defendant  then  bid 
£3650.  The  auctioneer  then,  by  the  direc- 
tion of  one  of  the  vendors,  who  was  present, 
ceased  to  bid,  and  the  property  was  knocked 
down  to  the  defendant  at  £3,650.  From 
the  first  bidding  of  £2,500,  the  biddings  had 
advanced  by  £106  each  time,  Webb  and 
the  auctioneer  bidding  alternately,  so  that 
there  had  been  eleven  fictitious  biddings,  that 
of  the  defendant  being  the  only  real  one.  The 
purchaser  insisting  that  the  sale  was  fraudu- 
lent, and  refusing  to  complete,  the  vendors 
filed  a  bill  for  specific  performance,  and  the 
purchaser  brought  an  action  to  recover  his 
deposit.  Lord  Granworth,  L.  C,  observed: 
"  The  conditions  of  sale  in  this  case  contained 
the  usual  provision  that  the  highest  bidder 


should  be  the  purchaser.  Courts  of  law  hare 
held  that  such  a  condition  prevents  the  vendor 
from  interposing  any  reservation — that  he 
has,  by  that  condition,  agreed  that  whoever 
offers  the  highest  price  shall  have  the  property. 
A  bidding  by  the  vendor,  or  his  agent,  is,  it  is 
said,  no  bidding,  and  so  there  is  a  contract 
that  the  highest  bidder  other  than  the  vendor 
shall  he  the  purchaser.  It  is  not  disputed 
that  the  vendor  may  stipulate  for  the  power  of 
buying  in  the  property,  if  it  is  going  at  a  sum 
below  what  he  considers  a  fair  price.  But  in 
the  absence  of  such  stipulation,  courts  of 
law  hold,  that  it  is  a  fraud  in  a  vendor  to 
interpose  any  bidder  to  prevent  the  property 
from  going  to  the  person  who  offers  the  highest 
price.  *  *  *  Here  there  were  in  effect  two 
persons  (  Webb  and  the  auctioneer)  bidding  for 
the  vendors.  The  whole  sale,  up  to  the  bid- 
ding of  £3,600,  was  a  mere  fiction.  *  *  * 
I  cm  find  neither  principle  nor  authority  for 
holding  that  in  such  a  case  a  vendor  who,  by 
this  misrepresentation,  has  induced  a  third 
person  to  bid,  can  enforce  his  contract." 
[The  Lord  Chancellor  even  doubted  whether  a 
sale  would  be  valid,  if  there  were  only  one 
fictitious  bidder,  or  puffer,  unless  it  were 
stipulated  that  the  property  would  not  be  sold 
under  a  fixed  price.  If  this  doctrine  were 
enforced  in  Canada,  a  good  many  sales  at 
auction  would  be  null.] 

Ancient  Lights — Injury. — The  owner  of 
ancient  lights  is  entitled  not  only  to  sufficient 
light  for  the  purpose  of  his  then  business!  but 
to  all  the  light  which  he  had  enjoyed  previous- 
ly to  the  interruption  sought  to  be  restrained. 

Craottorth,  L.  C,  observed:  "Even  if 
the  evidence  satisfied  me,  which  it  does  not, 
that  for  the  purpose  of  their  present  business 
a  strong  light  is  not  necessary,  and  that  the 
plaintiffs  will  still  have  sufficient  light  remain- 
ing, I  should  not  think  the  defendant  had 
established  his  defence  unless  he  had  shown 
that  for  whatever  purpose  the  plaintid 
might  wish  to  employ  the  light,  there  would 
be  no  material  interference  with  it.'1  (Th< 
local  custom  in  London  permitting  the  ownei 
of  a  house  to  raise  it  to  any  height  he  mighj 
think  fit,  was  abolished  by  2  and  3  Wm.  IV., 
c.  71,  and  the  Lord  Chancellor  feared  tha 
serious  inconvenience  would  ensue.)  Yate 
9.  Jack,  Ch.  Ap.  295. 
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Tol.  n.      SEPTEMBER,  1866.        No.  3. 

THE   JUDGE    OF    THE    OTTAWA 
DISTRICT. 

We  had  barely  time  in  our  last  impression 
to  allude  to  certain  charges  of  a  grave  charac- 
ter urged  against  Mr.  Justice  Lafoktaike  in 
the  House  of  Assembly  by  Mr.  Wright,  the 
member  for  Ottawa  County.  Since  that  time 
we  have  received  what  appears  to  be  a  revised 
version  of  Mr.  Wright's  speech  printed  in  the 
Ottawa  Citizen  of  August  1st,  and  also  a  copy 
of  the  petition,  published  in  the  same  paper 
of  August  1  Oth.  We  confess  that  the  charges 
contained  in  these  papers  are  so  serious  that 
it  is  with  some  hesitation  we  reproduce 
them,  unaccompanied  by  a  word  of  explana- 
tion from  the  judge  attacked.  This  hesitation 
however,  is  diminished  by  observing  that  the 
petition  bears  date  more  than  two  years  back, 
and  does  not  appear  to  have  called  forth  any 
reply  from  the  judge  during  all  that  time. 

The  matter  came  before  the  House  on  the 
2.Jth  of  July,  when  Mr.  Wright  moved :  "That 
tiie  entry  in  the  Journals  of  this  House,  on 
Fnday,  the  17th  March,  1865,  relative  to  the 
petition  of  Mr.  Aylen  and  others,  of  the  Dis- 
trict of  Ottawa,  praying  for  an  investigation 
into  the  conduct  and  acts  of  the  hon.  Aime* 
lafontaine,  Judge  of  the  Superior  Court  in 
and  for  the  said  District,  be  now  read." 

Mr.  Wright  said:  "When  it  becomes 
necessary  to  arraign  before  the  High  Court  of 
Parliament  one  who  from  the  very  nature  of 
ii  J  office,  should  be  above  suspicion,  I  can- 
i.ut  but  ask,  in  the  performance  of  a  most 
painful  duty,  for  the  indulgence  of  this  House. 
It  is  within  the  knowledge  of  the  House  that 
a  number  of  petitions  have  been  presented  to 
it,  praying  for  an  investigation  of  the  official 
conduct  of  Mr.  Justice  Lafontaine,  and  prefer- 
ring charges  of  the  most  serious  character 
against  him.  These  petitions  have  been 
signed  by  a  large  majority  of  the  gentlemen 
practising  at  the  Bar  of  the  District,  who  stake 
their  personal  and  professional  reputations  on 
being  able  to  prove  the  truth  of  their  allega- 
tions.    They  have  been  signed  by  a  number  of 


respectable  and  influential  gentlemen  residing 
in  the  County  which  I  have  the  honor  to  re- 
present, and,  as  they  state,  with  a  full  know- 
ledge of  the  facts.  The  charges  contained  in 
these  petitions  are  clear,  precise,  and  unequi- 
vocal, and  it  is  due,  both  to  Mr.  Justice  Lafon- 
taine and  to  the  petitioners,  that  these  charges 
should  receive  the  most  careful  examination. 
If  they  can  be  substantiated,  then  is  Mr.  Jus- 
tice Lafontaine  unworthy  to  sit  any  longer  on 
the  Judicial  Bench.  If,  on  the  contrary,  they 
can  be  proved  to  be  false  and  calumnious,  then 
on  the  heads  of  the  petitioners  must  lie  the 
infamy. 

"  It  is  alleged  that  Mr.  Justice  Lafontaine, 
before  his  elevation  to  the  bench,  and  while 
acting  in  the  capacity  of  Agent  for  the  sale  of 
Crown  Lands,  embezzled  large  sums  of  the 
public  money,  and  that  in  consequence  many 
persons  have  incurred  serious  losses,  and  all 
confidence  in  his  integrity,  and  in  his  admin- 
istration of  justice  has  been  destroyed.  It 
may  be  said  that  this  House  cannot  take  cog- 
nizance of  offences  committed  before  his  eleva- 
tion to  the  bench.  But  it  should  be  remem- 
bered, that  if  the  statements  of  the  petitioners 
can  be  substantiated,  the  evil  which  he  did  as 
Crown  Lands  Agent  lives  after  him  as  Judge, 
not  only  in  the  serious  losses  incurred  by  in- 
dividuals, but  in  destroying  public  confidence 
in  the  administration  of  justice,  in  trailing  the 
honor  of  the  Judiciary  in  the  dust,  and  in 
teaching  men  to  despise  and  hate  those  things 
which  they  should  most  reverence  and  honor. 
It  may  be  necessary  to  explain  this  more  fully 
to  the  House.  Mr.  Justice  Lafontaine  offici- 
ated for  many  years  as  Agent  for  the  sale  of 
Crown  Lands,  before  his  elevation  to  his  pres- 
ent distinguished  position  as  Judge  of  the  Su- 
perior Court  of  Lower  Canada.  He  had  al- 
most perfect  and  entire  control  of  the  sale  of 
Crown  Lands  in  Hull,  Eardley,  Wakefield  and 
many  other  Townships.  Practically  his 
theory  as  to  the  best  mode  of  managing  the 
Crown  Lands,  was,  that  when  sales  were 
made  the  Agent  should  pocket  the  amount. 
I  hold  in  my  hand  a  statement  signed  by  A. 
Russell,  Esq.,  of  the  Crown  Lands  Department, 
which  proves  this  to  be  the  case.  In  almost 
any  other  country,  a  different  result  would 
have  followed  from  the  practical  working  out 
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of  a  theory  which,  however  much  it  may 
benefit  the  individual,  is  supposed  to  be 
opposed  to  the  interest  of  the  great  masses  of 
society.  In  England  the  other  day,  when  the 
highest  legal  functionary  in  the  realm  was 
supposed  in  some  slight  degree  to  have  sullied 
the  brightness  of  his  escutcheon — he  was  for- 
ced by  the  pressure  of  public  opinion  to  resign. 
Well,  this  agent  for  the  sale  of  Crown  Lands 
was  active  to  a  certain  extent  in  his  vocation, 
for  he  disposed  of  large  portions  of  the  Crown 
Domain,  but  as  he  forgot  to  return  the 
monies,  and  neglected  in  many  cases  to  make 
returns  of  any  kind,  it  so  fell  out — it  is  alleged 
— that  his  successor  disposed  of  some  of  these 
lots  to  other  parties,  so  that  the  original  pur- 
chasers were  defrauded  not  only  of  their  money 
but  of  the  land.  These  men  are  possessed  by 
a  not  unreasonable  curiosity  to  understand 
how  it  came  about  that  they  were  thus  defrau- 
ded. They  know  the  man  who  has  despoiled 
them,  but  they  do  not  see  him  in  what  they 
conceive  to  be  his  proper  position.  They 
do  not  see  him  clad  with  the  variegated  garb 
of  the  out-laws  of  society,  but  clothed  in  the 
judicial  ermine.  He  smiles  upon  them  blandly 
from  the  bench.  These  men  are  placed  in  a 
singularly  cruel  position.  They  cannot  ap- 
peal to  the  courts  of  law,  for  the  man  whom 
they  would  arraign  sits  in  the  judgment  seat, 
and  therefore  it  is  that,  having  no  other  re- 
course, they  appeal  to  the  justice  of  this 
House. 

"Apart  from  the  sins  of  omission  and  com- 
mission with  which  Judge  Lafontaine  has  been 
charged  with  being  guilty,  there  is  the  fact, 
which  is  notorious,  of  his  utter  incompetency. 
So  patent  are  his  deficiencies,  that  Judge  La- 
fontaine and  his  decisions  have  become  a 
mockery  and  a  byword  throughout  the  whole 
length  and  breadth  of  the  district  of  Ottawa. 
That  district  is  somewhat  peculiarly  situated. 
Owing  to  its  configuration  and  to  its  peculiar 
resources  and  trade,  there  is  induced  within 
its  borders  a  class  of  active,  adventurous,  en- 
terprizing,  but  at  all  times  reckless  men,  who 
sometimes  require  to  be  restrained  by  the 
strong  arm  of  the  law.  Under  these  circum- 
stances a  judge  should  take  the  lead  in  mak- 
ing the  laws  understood  and  respected.  He 
should  be  a  man  of  energy  and  firmness  of 


character;  one  whose  decisions  would  be 
received  with  respect,  and  whose  personal 
character  would  inspire  confidence.  Such  a 
judge,  in  such  a  district,  would  be  of  incalcul- 
able benefit  to  the  country.  Unfortunately, 
we  have  a  man  who  is  the  very  reverse  of  this 
ideal.  Timid  in  his  instincts,  indolent  in  hie 
habits,  knowing  that  he  is  an  object  of  con- 
tempt and  derision,  and  conscious  that  he  is 
deserving  of  the  last  measure  of  contempt,  he 
plods  doggedly  on,  biding  his  time,  and  await- 
ing that  avenging  Nemesis  which  sooner  or 
later  is  sure  to  overtake  him.  His  decisions 
are  a  mixture  of  the  grotesque  and  the  horrible, 
I  was  present  at  one  trial  for  murder,  presided 
over  by  Mr.  Justice  Lafontaine,  and  I  trust 
that  I  may  never  again  witness  such  a  scene. 
The  prisoner  was  a  miserable  cripple — one, 
unfortunately,  whose  antecedents  did  not 
weigh  in  his  favor  when  the  balance  for  life 
and  death  cam e  to  be  struck .  The  offence  had 
been  committed  only  a  few  days  before  the 
trial,  and  the  popular  mind  was  consequently 
strongly  excited  against  the  unhappy  mao. 
Repulsive  in  appearance — ignorant  almost  to 
idiotcy — he  was  one  to  whom,  from  his  very 
helplessness,  the  utmost  impartiality  should 
have  been  manifested.  Against  him  was 
arrayed  one  of  the  most  brilliant  orators  ami 
accomplished  lawyers  in  the  country.  The 
counsel  for  the  defence,  although  they  did  all 
in  their  power,  and  I  am  satisfied  did  all  thai 
men  could  do  to  save  the  life  of  the  unhappy 
man,  yet  labored  under  singular  disadvantages. 
The  Court  House  was  filled  by  an  excited 
crowd  strongly  prejudiced  against  the  prison- 
er. It  was  evident  to  every  intelligent  obser- 
ver that  the  man  was  surely  doomed — thai 
one  man  only  stood  between  the  unhappy 
prisoner  and  eternity,  and  that  man  was  the 
presiding  judge.  A  clear  analysis  of  the 
evidence — a  calm  exposition  of  the  facts  of  the 
case — a  charge  such  as  we  have  a  right  to 
expect  from  a  British  judge  in  a  British  colony, 
might  have  saved  the  life  of  the  unhappy 
man.  I  never  shall  forget  the  thrill  of  horror 
and  disgust  which  ran  through  my  heart 
when  that  charge  was  actually  delivered. 
Thelast  plank  was  struck  away;  the  man 
was  as  surely  doomed  as  though  the  last  offioij 
of  the  law  had  been  performed.    It  must  be! 
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evident  that  it  is  time  a  change  should  take 
place,  that  if  the  allegations  contained  in  the 
petitions  are  correct,  this  man  is  neither  mor- 
ally nor  intellectually  qualified  to  perform  the 
duties  of  an  office  which  requires  such  a  union 
of  rare  qualities  to  enable  its  occupant  to  dis- 
charge those  duties  properly ;  that  the  inter- 
ests and  personal  safety  of  60,000  of  Her 
Majesty's  lieges  are  of  too  much  importance 
to  be  entrusted  to  one  so  evidently  unworthy 
of  the  trust ;  that  the  interests  of  humanity 
and  of  all  classes  of  society  demand  that  the 
charges  contained  in  this  petition  should  re- 
ceive the  most  thorough  investigation ;  and,  if 
they  can  be  sustained,  that  this  man  should  be 
deprived  of  his  office." 

The  petition  to  which  Mr.  Wright  alluded 
bears  date,  District  of  Ottawa,  14th  June,  1864, 
and  sets  out  that  "  the  conduct  of  the  Hon. 
A  Laibntaine,  in  connection  with  the  Grown 
Lands,  and  the  administration  of  justice  in  the 
District  of  Ottawa,  has  been  characterized  for 
vears  by  such  gross  neglect  of  his  duties,  by 
such  dishonesty  and  corrupt  practices,  as 
have  destroyed  all  confidence  in  his  integrity 
and  efficiency  as  a  Judge,  and  seriously  im- 
paired the  public  confidence  in  the  Courts 
over  which  it  is  his  duty  to  preside."  The 
petitioners  had  long  abstained  from  denouncing 
his  conduct  in  this  respect,  "  in  the  hope  that 
those  whose  peculiar  duty  it  is  to  watch  over 
the  administration  of  justice  would  take 
cognizance  thereof;"  and  it  was  only  "by  the 
last  excess  of  disorder,  and  when  the  admin- 
istration of  justice  has  in  many  cases  been 
entirely  stopped  by  the  conduct  of  the  said 
Aim**  Laibntaine,  and  by  the  loss  and  absence 
cf  the  records  and  registers  of  the  Courts  of 
Justice  through  his  neglect,"  that  the  petition- 
er* had  been  moved  to  pray  the  House  to  do 
justice  in  the  premises. 
The  petition  proceeds  as  follows : — 
"  In  this  behalf  your  Petitioners  would  pre- 
mise that  the  Hon.  A.  Lafontaine,  before  he 
w&e  raised  to  a  seat  in  the  Superior  Court, 
held  the  following  offices  in  the  District  of 
Ottawa: — 1st.  Land  Agent  for  the  sale  of  lots 
in  several  of  the  largest  Townships  in  the  dis- 
trict. 2nd.  Prothonotary  of  the  Superior 
Cjurt.  3rd.  Clerk  of  the  three  Circuit  Courts 
at  Aylmer,  Lochaber  and  Portage  du  Fort. 


4th.  Clerk  of  the  Crown,  and  5th.  Clerk  of  the 
Peace. 

"  As  Agent  for  the  sale  of  Crown  Lands,  the 
Hon.  A.  Lafontaine  received  for  many  years 
from  purchasers  of  Crown  Lands  large  sums 
of  money,  which  he  never  returned  to  the 
Government,  but  which  he  embezzled  and  ap- 
propriated to  his  own  use,  concealing  through- 
out the  receipt  of  such  monies  by  false  and 
fraudulent  returns. 

"Your  Petitioners  would  further  represent 
that  the  monies  appropriated  as  aforesaid  by 
the  said  Hon.  A.  Lafontaine  amount  to  a  very 
large  sum  of  money ;  and  his  defalcations  were 
for  the  most  part  discovered  after  his  elevation 
to  the  Bench,  as  follows :  His  successor  in 
office  offered  for  sale  all  the  lots  that  had  not 
been  returned  as  sold  by  the  Hon.  A.  Lafon- 
taine in  his  agency  up  to  the  time  he  was  ap- 
pointed judge ;  and  thereupon  the  parties  who 
had  purchased  from  the  said  Aiml  Lafontaine 
produced  receipts,  signed  by  him,  to  the  said 
Crown  Land  Agent. 

"  Your  Petitioners  would  further  represent 
that  the  proof  of  the  foregoing  allegations  is  to 
be  found  in  the  Crown  Land  Department  in 
the  receipts,  returns,  letters  and  representa- 
tions of  the  said  Hon.  A.  Laibntaine,  as  well 
as  in  the  testimony  of  many  of  the  undersigned 
who  have  suffered  by  his  said  appropriations ; 
and  that  without  having  access  to  the  said 
documents  in  the  Crown  Land  Department,  or 
a  return  thereof,  it  would  be  impossible  to 
state  the  date  and  the  amount  of  each  sum 
paid  and  embezzled  as  aforesaid,  or  the  frau- 
dulent means  adopted  by  him  to  conceal  the 
payment  thereof.  It  is,  however,  understood 
that  as  each  successive  act  of  embezzlement  is 
discovered,  the  amount  is  deducted  from  the 
salary  of  the  said  Hon.  Aime*  Lafontaine  as 
Judge  of  the  Superior  Court. 

"  As  prothonotary  of  the  Superior  Court, 
the  said  Aims'  Lafontaine  so  grossly  neglected 
his  duties  that  for  several  years  after  he  be. 
came  judge,  no  register  of  the  orders  and 
judgments  of  the  said  court  for  the  time  he 
held  that  office  was  to  be  found  in  the  posses- 
sion of  his  successor  j  and  your  petitioners 
aver,  that  the  register  which  he  produced  so 
late  as  the  18th  of  November,  1863,  was  made 
up  by  the  sail  Aims'  Lafontaine  at  his  private 
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residence  after  he  became  judge,  for  the  pur- 
pose  of  concealing  his  neglect  and  mismanage- 
ment when  prothonotary,  and  was  so  made 
false  and  incorrect,  in  order  the  better  to 
attain  that  object,  and  to  avoid  the  legal  res- 
ponsibility attaching  to  him  in  favor  of  parties 
aggrieved  by  his  neglect  of  duty  as  prothono- 
tary. 

"As  Clerk  of  the  Circuit  Court,  the  said 
hon.  Aim6  Lafontaine  so  neglected  his  duties 
that,  up  to  this  day,  of  several  hundred 
judgments  rendered  therein  during  the  time 
he  was  Clerk  thereof,  there  is  not  and  there 
never  has  been  any  register  whatever  in  the 
hands  of  his  successor.  Whether  or  not  the 
said  Aim*  Lafontaine  has  any  such  registers, 
your  petitioners  cannot  affirm.  If  he  has 
them  he  is  guilty  of  a  criminal  and  illegal  act 
in  keeping  them.  If  he  has  them  not,  then 
he  never  kept  any,  and,  as  a  consequence,  the 
interest  of  parties  to  the  judgments  of  the  said 
court  has  been  most  culpably  sacrificed  by 
his  neglect.  But  if  he  keeps  them  at  his 
domicile  for  the  purpose  of  making  entries  in 
them  without  the  knowledge  or  consent  of 
their  legal  custodian,  to  conceal  his  neglect 
and  misconduct  and  thereby  to  escape  legal 
responsibility  towards  those  who  are  interested 
in  the  said  judgments,  then  is  he  guilty  of  a 
crime  of  the  highest  nature.  In  any  case, 
parties,  who  years  ago  were  suitors  and  ob- 
tained judgments  in  that  court,  cannot  execute 
them  for  the  reason  that  executions  might  be, 
as  they  have  already  been,  opposed  upon  the 
ground  that  there  are  no  judgments  in  the 
court  against  them  upon  which  executions 
could  legally  issue. 

"  There  are  no  registers  whatever  in  the  of- 
fice of  the  present  Clerk  of  the  Crown  of  the 
judgments,  orders,  or  proceedings  of  the 
Court  of  Queen's  Bench  for  the  time  the  said 
Hon.  A.  Lafontaine  was  Clerk  thereof. 

"  No  register  whatever  exists  of  the  orders, 
judgments  and  proceedings  of  the  late  Court 
of  General  Sessions  of  the  Peace,  in  the  Dis- 
trict of  Ottawa,  for  the  time  the  said  Hon.  A. 
Lafontaine  was  Clerk  of  the  Peace.  And  it  is 
impossible,  up  to  this  day,  to  obtain  from  the 
proper  officer  a  copy  or  certificate  of  any  pro- 
ceeding of  a  Criminal  Court  in  the  District  of 
Ottawa  during  the  time  the  said  Aim6  Lafon- 


taine was  Clerk  of  the  Crown  and  Clerk  of  the 
Peace, — and  this  solely  through  the  neglect 
of  the  said  Aim 6  Lafontaine  to  keep  registers 
of  the  proceedings  thereof. 

"  Your  petitioners  beg  further  to  represent 
that  the  said  Aim6  Lafontaine  has   made 
use  of  his  judicial  position  in  the  District  of 
Ottawa  to  conceal  his  neglect  as  Prothonotary, 
and  thereby  avoid  legal  responsibility  to  those 
by  whom  injury  has  been  sustained  through 
his  misconduct.    As  Judge  he  has  no  right 
to  hold  possession  of  the  registers  of  the  Su- 
perior Court,  which  should  be  in  the  possession 
of  their  legal  custodian,  much  less  has  he  a 
right  to  make  entries  therein.     To  do  so,  for 
the  purpose  of  escaping  responsibility,  or  to 
conceal  his  own  neglect,  wduld  no  doubt  be 
a  forgery  of  the  very  gravest  character.    How- 
ever, your  petitioners  aver  that  up  to  the  18th 
of  November,  1863,  the  said  Aims'  Lafontaine 
kept  and  retained  at  his  private  house  the 
registers  of  that  Court  for  the  time  he  was 
Prothonotary  j  and  neither  the  Prothonotary 
nor    any  one  interested  could    have  access 
to  them.    At  last,  parties  thinking  there  were 
no  judgments.again8t  them,  as  there  were  none 
recorded  in  C6urt,  began  to  oppose  executions 
by  oppositions,  setting  forth  the  fact     There- 
upon the  said  Aime"  Lafontaine,  as  Judge, 
took  from  the  Prothonotary's  Office  nearly  all 
the  records  of  the  Superior  Court,  and  after- 
wards as  your  petitioners  have  reason  to  be- 
lieve, recorded  in  the  register  judgments  which 
had  no  existence  there  when  the  executions 
were  taken  out,  to  the  prejudice  of  the  said 
opposants." 

The  petition  proceeds  to  detail  various  in- 
stances, in  which  the  want  of  a  register  gave 
rise  to  oppositions,  when  parties  holding  judg- 
ments attempted  to  execute  then.  Here, 
however,  the  judge  would  appear  to  have 
acted  honestly,  for  it  is  stated  that  he  kepi 
these  cases  en  dilibM  till  he  had  completed 
the  register,  and  then  dismissed  the  opposi 
tions,  and  very  properly  too,  for  it  would  seen 
that  they  had  been  filed  in  the  hope  that  til 
register  of  judgments  could  not  be  produced* 
a  proceeding  very  much  like  that  of  a  trade 
man  who  sues  a  person  for  a  debt  that  hi 
been  paid,  relying  on  the  knowledge  that  1 
receipts  have  been  destroyed.    In  Novembl 
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1863,  the  register  was  produced  by  the  judge, 
the  only  judgment  omitted  (for  which  a  blank 
page  was  left)  being  a  judgment  in  a  case 
where  the  record  was  at  the  time  in  the  hands 
of  an  advocate.  The  petitioners  hence  infer 
thai  these  judgments  were  only  entered  up 
daring  the  twelve  months  preceding  the  pro 
Auction  of  the  register,  during  which  time  Mr. 
Lafontaine  was  acting  as  judge. 

The  petition  further  states  that  "  his  neglect 
of  duty,  his  inefficiency  and  incapacity  have 
become  only  more  conspicuous  since  he  has 
been  raised  to  the  bench.  It  might  have  been 
expected  that,  considering  the  past,  he  would 
have  laboured  to  efface  its  impression  by 
assiduously  discharging  his  duties — that  he 
would,  if  not  intelligently,  at  least  promptly, 
perform  the  small  amount  of  business  entrust- 
led  to  him.  It  is,  however,  certain  that,  with 
less  to  do  than  any  other  judge  of  the  Superior 
Court,  there  is  hardly  a  case  which  he  has  to 
determine  in  which  some  party  does  not  suffer 
from  his  delay  in  rendering  his  judgments. 
(Some  instances  are  here  given).  In  short, 
ench  delays  have  become  so  provoking  and 
injurious  to  suitors  that  the  courts  of 
justice  over  which  he  presides  have  become 
almost  totally  discredited  as  means  of  enforc- 
ing legal  obligations.  The  business  of  the 
civil  courts  is  almost  entirely  of  a  mercantile 
nature,  and- by  a  judge  of  the  most  ordinary 
legal  knowledge,  the  judicial  decisions  therein 
c>uld  be  rendered  almost  immediately  after 
the  hearing  of  the  cases,  as  has  been  done 
when  other  judges  have  presided  over  the  same 
courts.  What  proves  moreover  that  these 
delays  are  merely  the  result  of  neglect  and 
gross  contempt  for  the  public  interest,  is  the 
act  that,  even  after  they  are  incurred,  he  never 
cr  seldom  gives  the  reasons  or  motives  of  his 
judgments.  Without  appointing  a  time  for 
their  delivery,  he  generally  goes  into  Court 
when  no  one  but  the  Clerk,  and  perchance  one 
*jt  two  individuals  are  present,  and  then  hands 
in  his  judgments,  one  motive  usually  answer- 
ing tor  those  in  favor  of  plaintiffs,  and  one  in 
lie  manner  for  those  in  favor  of  defendants. 

"Your  petitioners  would  further  represent 
thai  the  Hon.  Aime*  Lafontaine  has  important 
'iuties,  such  as  the  granting  of  writs  of  Habeas 
Corpus,  the  taking  of  bail,  security,  and  other 


matters  of  like  nature,  to  perform  out  of  term 
at  his  chambers,  where  he  seldom,  sometimes 
not  for  days,  attends ;  and  when  he  does  attend 
it  is  only  for  a  few  minutes  in  the  morning. 
Parties  who  come  to  Aylmer  during  business 
hours  after  eleven  o'clock,  if  they  have  busi- 
ness of  this  nature  to  transact,  must  send  for 
him  at  their  expense  to  his  residence  at  a  dis- 
tance of  nearly  two  miles,  to  notify  him  that 
there  is  something  for  him  to  do.  In  short  he 
so  manages  to  procrastinate  everything  by 
his  delays  and  his  absence,  that  it  is  almost 
impossible  to  transact  business  in  which  he 
has  any  function  to  perform. 

"  As  a  judge  in  criminal  matters  the  said 
Hon.  A.  Lafontaine  is  still  more  inefficient  and 
incapable  than  in  any  other  position.  He  is 
so  destitute  of  any  knowledge  of  criminal  law 
that,  when  even  a  most  elementary  question 
arises  in  the  course  of  a  trial,  he  has  to  go 
for  his  books  and  study  it  on  the  bench.  In 
English  he  is  incapable  of  explaining  the  most 
simple  case  to  a  jury,  so  as  to  be  understood. 
In  fact,  he  does  not  attempt  it.  In  the  case  of 
Laderoute  lately  convicted  and  hanged  for 
murder,  a  case  which  was  complicated  by 
numerous  and  grave  questions  of  law  and  fact, 
his  charge  to  the  jury  in  English  and  French 
did  not  last  three  minutes.  So  it  is  in  every 
case ;  and  it  is  only  repeating  what  is  notorious 
in  the  district  of  Ottawa,  that  the  administra- 
tion of  criminal  law  therein  since  he  has  been 
a  judge  has  failed  in  most  cases  through  his 
inefficiency  and  incapacity." 

Mr.  Cartier  objected  to  Mr.  Weight's  mo- 
tion being  made  without  notice.  He  was, 
moreover,  of  opinion  that  the  member  for 
Ottawa  had  not  made  out  a  case,  the  offences 
specified  being  committed  before  Mr.  Lafon- 
taine's  elevation  to  the  bench,  with  which 
the  House  had  nothing  to  do.  If  (added  Mr. 
Cartier)  he  was  guilty  of  offences  whilst 
Crown  Lands  Agent,  it  was  the  duty  of  the 
Crown  Lands  Department  to  enquire  into  the 
matter.  Mr.  Cauchox  then  embraced  the  op- 
portunity to  extend  the  charge  of  incapacity 
to  the  bench  in  general.  He  said,  that  when 
so  grave  an  accusation  was  made  against  a 

I  judge,  if  the  judge  did  not  think  proper  to  ask 
for  an  investigation,  it  was  the  duty  of  the 

|  House,  in  the  interest  of  public  morality,  to 
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go  into  it  There  was  no  one  practising  law 
in  Lower  Canada  who  would  not  agree  with 
him  in  saying,  Mat  a  large  majority  of  the  judges 
were  incapable  in  one  way  or  another.  The 
Lower  Canada  bench  was  in  a  most  lamentable 
state,  and  he  hoped,  by  pressing  the  matter  on 
the  Government,  that  action  would  be  taken. 
After  some  further  remarks,  the  motion  was 
ruled  out  of  order  for  want  of  notice. 

It  is  deeply  to  be  regretted  that  a  charge  of 
such  magnitude  against  a  judge  of  the  Supe- 
rior Court  should  be  treated  with  so  much  ap- 
parent levity.  The  character  of  the  whole 
bench  suffers  by  these  accusations  against  one 
whom  his  colleagues  are  in  courtesy  still 
bound  to  style  their  brother,  and  who  conti- 
nues to  receive  the  title  of  honourable.  We 
do  not  know  how  far  Mr.  Lafontaine's  delin- 
quencies may  have  been  magnified  by  per 
sonal  animosity,  but  that  there  is  too  much 
truth  in  the  charges  is  testified  by  the  follow- 
ing, from  the  Montreal  Gazette,  Aug.  10 :  "A 
return,  signed  by  the  Assistant  Commissioner 
of  Crown  Lands,  shows  that  Judge  Lafontaine 
is  a  defaulter,  in  his  late  capacity  as  a  Crown 
Land  Agent,  to  the  amount  of  $6,413  92." 

It  may  be  true  that  the  charges  against 
Judge  Lafontaine,  in  his  judicial  capacity, 
are  to  some  extent  vague  and  general,  but  that 
does  not  alter  the  intolerable  fact,  that  the 
administration  of  justice  in  an  important  dis- 
trict is  in  the  hands  of  a  defaulter,  from  whose 
decisions,  in  a  large  class  of  cases,  there  can 
be  no  appeal.  » 

Contrast  with  this  painful  state  of  things 
the  disinterestedness  apparent  in  the  two 
following  paragraphs  from  the  London  Times 
of  July,  sent  to  us  by  a  correspondent: 

"  As  Chief  Baron  Kelly  has  been  for  a  long 
period  of  his  career  associated  with  Suffolk, 
some  of  the  leading  inhabitants  of  Ipswich 
proposed  to  give  his  Lordship  a  public  wel- 
come on  his  entrance  into  the  town  next  week 
as  one  of  the  Judges  of  Assize  on  the  Norfolk 
Circuit.  On  Thursday,  however,  a  letter  was 
received  from  the  Chief  Baron  to  the  effect 
that,  after  consulting  with  his  colleague  on  the 
circuit  (Chief  Justice  Erie),  he  considers  that 
it  is  the  duty  of  Her  Majesty's  Judges  to  avoid, 
where  it  is  possible,  even  the  semblance  of 
a  desire  to  seek  or  to  accept  any  public  mark 


of  popular  favour  while  engaged  in  the  exer- 
cise of  their  judicial  functions.  At  the  same 
time,  the  Chief  Baron  desires  that  his  sincere 
thanks  may  be  conveyed  to  such  of  his  friends 
in  town  and  country  as  had  proposed  to  con- 
fer upon  him  this  public  mark  of  respect n 
"  Mr.  Napier  has  declined  to  accept  the  office 
of  Lord  Justice  of  Appeal  in  Ireland,  and  for 
reasons  which  do  him  the  highest  honour.  If  we 
are  rightly  informed,  a  letter  from  Mr.  Napier 
will  be  read  in  the  House  of  Commons  this 
evening,  in  which,  while  expressing  his  own 
opinion  and  that  of  many  friends  that  his  in- 
firmity is  not  such  as  to  disable  him  from  the 
discharge  of  duties  which  consist  almost  ex- 
clusively in  the  examination  of  written  docu- 
ments, he  declares  that  he  is  unwilling  bis 
appointment  should  afford  the  slightest  ground 
for  a  suspicion  that  justice  will  not  be  ade- 
quately administered,  and  accordingly  declines 
the  high  office  which  Lord  Derby  had  offered 
for  his  acceptance." 

It  is  by  such  acts  of  watchfulness,  and  con- 
cientiousness,  that  the  English  Bench  has 
secured  to  itself  the  respect  of  the  people. 


FACILITIES  FOR  RENDERING 
JUDGMENTS. 

It  is  well  known  that  for  several  years  the 
business  of  the  Court  of  Queen's  Bench,  sit- 
ting in  Appeal,  has  been  greatly  impeded  by 
the  necessity  of  having  a  majority  concurring 
in  the  judgment  present  at  the  rendering  of 
it.  Re-hearings  have  frequently  been  ordered, 
sometimes  in  consequence  of  the  death  of  one 
of  the  members  of  the  Court,  and  at  other 
times  owing  to  a  judge  having  obtained  leave 
of  absence.  Almost  every  term,  moreover, 
a  number  of  cases  are  retained  en  dSliberS  for 
three  months  longer,  merely  because  one  of 
the  majority  is  absent.  Last  term,  for  in- 
stance, it  was  intimated  that  the  Court  was 
prepared  to  dispose  of  every  case  before  it, 
but  for  the  unavoidable  absence  of  one  of  the 
judges.  It  was  suggested  at  the  time  that  a 
measure  enabling  an  absent  judge  to  transmit 
his  decision  in  writing,  such  written  opinion 
to  have  the  same  effect  as  though  he  were 
present  and  pronounced  it,  would  be  highly 
desirable.    A  bill,  with  this  object  in  view, 
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was  accordingly  introduced  by  Mr.  Cartier, 
and  has  received  the  sanction  of  the  Legisla- 
ture. The  act  also  provides  that  a  judgment 
of  the  Court  of  Review  may  be  rendered  by  a 
single  judge.    We  give  the  text  below. 


Cap.  xxvi.  An  Act  to  facilitate  the  rendering 
of  judgments  in  the  Court  of  Queen's 
Pench  and  Superior  Court  for  Lower  Ca- 
nada. 

[Assented  to  15/A  Aug.  1866.] 
Whereas  it  is  expedient  to  facilitate  the  ren- 
dering of  judgments  in  the  Superior  Court 
and  Court  of  Queen's  Bench  in  Lower  Canada, 
in  the  cases  hereinafter  mentioned:  There-' 
fore,  Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Council  and  As- 
sembly of  Canada,  enacts  as  follows : 

1 .  No  change  in  the  personal  composition  of 
the  Superior  Court  or  of  the  Court  of  Queen's 
Bench,  by  the  appointment  of  any  Chief  Jus- 
tice, Puisnl  Judge,  or  Assistant  Judge  there- 
of or  the  death,  resignation  or  removal  to 
another  Court  of  any  Chief  Justice,  Puisne" 
Judge  or  Assistant  Judge  thereof,  shall  be 
held  to  make  it  necessary  that  any  cause 
which  had  theretofore  been  heard  in  review, 
ur  in  error  or  appeal,  should  be  reheard 
merely  in  consequence  of  such  change,  pro- 
vided there  be  a  sufficient  number  of  judges 
▼bo  have  heard  the  cause  to  give  judgment 
therein. 

2.  Whenever  any  cause  in  the  Superior 
Court,  either  in  the  first  instance  or  in  review, 
or  any  cause  in  appeal  or  error  in  the  Court 
i»f  Queen' s  Bench,  has  been  heard  by  any 
JaJge  or  Assistant  Judge  either  alone  or  with 
"ther  Judges,  and  before  the  rendering  of  the 
judgment  founded  on  such  hearing,  such 
Judge  or  Assistant  Judge  is  removed  to  an- 
•xher  Court,  or  is  appointed  Chief  Justice,  or  a 
Judge  of  the  same  or  of  another  Court,  or 
obtains  leave  of  absence,  such  Judge,  or 
Assistant  Judge,  may  nevertheless  sit  in  judg- 
ment in  such  cause  as  a  Judge  of  the  Court, 
and  either  alone  or  with  other  judges  as  the 
cage  may  be,  as  if  no  such  event  had  happen- 
ed. 

3.  Whenever  any  cause  in  appeal  or  error 
Las  been  heard  by  all  the  Judges  or  by  a 


quorum  of  the  said  Court  of  Queen's  Bench, 
and  at  least  three  of  the  Judges  who  heard  the, 
same  are  present  in  Court,  and  ready  to  pro- 
ceed to  judgment  in  the  cause,  then  if  any 
Judge  who  heard  the  cause,  and  would  have 
been  competent  to  sit  in  judgment  therein,  be 
prevented  by  sickness  or  other  cause  from 
being  present,  but  has  addressed  a  letter  to  the 
clerk  or  deputy  clerk  of  the  Court,  containing 
his  decision  in  the  cause,  agreeing  in  or  dis- 
senting from  the  judgment  of  the  majority  of 
the  Court,  and  signed  by  him,  or  has  or  had, 
in  testimony  of  his  concurrence  therein,  signed 
a  written  decision  drawn  up  to  be  delivered  and 
delivered  by  any  other  Judge  or  Judges,  such 
Judge  shall  be  reckoned  as  if  present  for  the 
purpose  of  rendering  judgment  in  the  cause, 
and  the  decision  so  transmitted  or  signed  byhim 
shall  be  of  the  same  effect  as  if  delivered  or 
concurred  in  by  him  in  Court;  and  such 
decision  may  be  so  transmitted  or  signed  by 
a  Judge  who  has  been  removed  to  another 
Court,  and  who  would  be  competent  to  sit  and 
give  the  decision  in  person,  under  section  two. 

4.  Whenever  any  cause  in  the  Superior  or 
Circuit  Court  has  been  heard  in  review  by 
three  Judges  of  the  Superior  Court,  and  at 
least  one  of  the  Judges  who  heard  the  same, 
is  present  in  Court  and  ready  to  proceed  to 
judgment  in  the  cause,  then  if  any  Judge  who 
heard  the  cause  and  would  be  competent  to  sit 
in  judgment  therein,  be  prevented  by  remov 
al  to  another  Court,  sickness  or  other  cause 
from  being  present,  but  has  addressed  a  letter 
to  the  Prothonotary  of  the  said  Court,  contain- 
ing his  decision  in  the  cause  signed  by  him, 
or  has  or  had  in  testimony  of  his  concurrence 
therein,  signed  a  written  decision  drawn  up  to 
be  delivered  and  delivered  by  a  Judge  so  pre- 
sent, such  Judge  shall  be  reckoned  as  present 
for  the  purpose  of  rendering  judgment  in  the 
cause,  and  the  decision  so  transmitted  or 
signed  by  him  shall  be  of  the  same  effect 
as  if  delivered  or  concurred  in  by  him ;  and 
such  decision  may  be  so  transmitted  or  signed 
by  a  Judge  who  has  resigned  or  been  removed 
to  another  Court,  and  who  would  have  been 
competent  to  sit  and  give  his  decision  in  person 
under  section  two. 

5.  The  foregoing  provisions  shall  apply  as 
well  to  interlocutory  as  to  final  judgments. 
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6.  Nothing  in  this  Act  shall  prevent  the 
Court  from  ordering  a  rehearing  in  any  cause 
if  notwithstanding  the  provisions  herein  made, 
they  deem  such  rehearing  requisite. 

7.  The  word  "Judge"  in  this  Act  includes 
the  Chief  Justice,  or  Assistant  Judge  of  the 
Court,  unless  the  context  requires  a  different 
construction. 


A  PRISONER  IN  THE  HOUSE  OF  AS- 
-  SEMBLY. 

We  are  accustomed  to  hear  of  honourable 
members  being  taken  into  custody  by  the 
Serjeant-atrArms,  but  the  arrest  of  a  stranger 
within  the  precincts  of  the  Legislative  build- 
ings is  of  such  rare  occurrence,  that  we  may 
be  excused  for  noticing  the  facts  of  the  case 
at  some  length. 

On  the  evening  of  the  31st  July,  during  a 
debate,  Mr.  Holton  rose  in  his  place,  and 
stated  that  a  grave  assault  had  been  commit- 
ted within  the  last  four  minutes  upon  the  per- 
son of  a  member  of  the  House,  Mr.  J.  B.  E. 
Doriok,  the  member  for  Drummond  and  Ar- 
thabaska,  by  Mr.  EUsSar  Gtrin  Lajoie.  After 
some  discussion  respecting  the  proper  course 
to  be  adopted,  it  was  decided  that  the  state- 
ment of  the  member  assaulted  should  be  heard 
before  the  Speaker  issued  his  warrant. 

Mr.  Dorion  then  made  the  following  state- 
ment:— "  I  had  occasion  to  go  to  the  library 
about  three  quarters  of  an  hour  ago  (half  past 
10,  P.  M.)  I  was  taking  some  books  from 
the  library  when  I  was  called  on  by  Mr. 
Elziar  Ghin  Lajoie,  editor  of  Le  Canada, 
published  in  Ottawa,  who  requested  me  to 
take  a  seat  which  he  had  just  occupied  in  a 
corner  of  the  library.  I  refused  to  take  the 
seat  he  had  just  occupied,  but  sat  down  on  a 
stool  which  was  next  to  him.  He  commenced 
a  series  of  questions  about  an  article  which 
appeared  in  Le  Difiricheur,  of  which  I  am  the 
proprietor.  After  a  few  words  of  explanation 
with  regard  to  the  article  which  appeared  in 
that  paper,  he  became  very  much  excited, 
and  used  very  abusive  language  towards  me. 
I  cannot  exactly  recollect  the  words.  They 
were  very  impertinent  and  insulting.  As  I 
did  not  wish  to  carry  on  conversation  of  that 
description,  I  rose  up  from  my  seat  to  leave 


him  alone,  whereupon  he  began  an  attack  upon 
me,  by  striking  me  in  the  face  with  his  closed 
hand.  I  protected  myself  as  well  as  I  could. 
He  struck  me  several  times  with  his  closed 
hand  in  the  face  and  on  the  head,  until  some 
of  the  parties  who  were  in  the  room,  took  him 
away,  and  prevented  him  from  doing  me  any 
further  injury." 

After  this  statement,  the  Attorney  General 
West,  and  other  members,  stated  that  the 
Speaker  had  a  perfect  right  to  issue  his  war- 
rant immediately.  Mr.  Cauchon,  however, 
maintained  that  in  similar  cases  previously, 
the  matter  had  been  discussed  in  the  House 
before  making  the  arrest.  On  motion  of  Mr.  At- 
torney General  Macdonald,  it  was  then  order- 
ed, that  Mr.  Speaker  do  issue  his  warrant  to  the 
Serjeant-at-Arms,  authorizing  and  requiring  >■ 
him  to  take  into  his  custody,  Elziar  Girin 
Lajoie,  for  the  assault  committed  by  him  upon 
the  Honorable  Member  for  Drummond  and 
Arthabaska,  and  bring  him  to  the  bar  of  this 
House  forthwith. 

The  Speaker  then  issued  his  wrfrrant,  and 
the  arrest  was  made  forthwith,  whilst  the 
proceedings  of  the  House  were  continued,  Mr. 
Lajoie  being  at  the  time  seated  in  the  repor- 
ters' gallery.  On  the  following  day,  the  Ser- 
jeant-at-Arms  reported  to  the  House,  that  in 
obedience  to  the  Speaker's  warrant,  he  had 
taken  Mr.  G6rin  Lajoie  into  custody.  The 
prisoner  was  then  called  in,  and  the  complaint 
read  to  him  by  the  Clerk,  whereupon  Mr. 
Lajoie  made  the  following  statement : — 

"  Feeling  myself  grossly  insulted  by  an  arti- 
cle published  in  Le  Difricheur,  a  newspaper 
edited  by  the  Honorable  Member  for  Drum- 
mond  and  Arthabaska,  I  was  desirous  of 
meeting  with  him  in  order  that  I  might  ask 
him  for  explanations  upon  the  subject.  I  was 
yesterday  evening  in  the  library  engaged  in 
making  some  researches,  when  I  saw  the  Hon- 
orable Member  a  few  paces  distant  from  me. 
I  arose  from  the  seat  of  the  Assistant  Libra- 
rian where  I  was  working,  and  asked  the  Hon- 
orable Member  for  Drummond  and  Arthabaska 
if  I  might  say  a  few  words  to  him.  He  came 
towards  the  seat  which  I  was  occupying,  and 
I  offered  him  that  seat  j  he  preferred  to  seat 
himself  on  the  stool  beside  it.  I  then  asked 
what  reason  he  considered  himself  to  have  for 
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insulting  me  in  his  newspaper  in  so  odious  a 
manner.  I  caused  him  to  observe  that  his 
attack  was  directed  against  actions  in  my 
private  life,  a  course  which  I  had  never  allow- 
ed myself  to  adopt  in  respect  of  him .  He  told 
me  that  there  was  a  misunderstanding ;  that 
if  I  bad  not  attacked  him  in  his  private  life, 
and  he  acknowledged  that  I  had  not  attacked 
him  in  his  private  life,  I  had  treated  him 
very  unjustly  in  respect  of  his  actions  in  his 
public  life.  I  replied  to  him  that  if  I  had 
attacked  his  public  life,  if  I  had  judged  them 
more  or  less  severely,  it  amounted  to  a  matter 
of  opinion.  He  quoted  to  me  a  fact  lately 
published  in  Le  Canada  which  he  pretended 
was  false,  and  which  I  would  not  retracf.  I 
pointed  out  to  him  that  that  fact  had  been 
affirmed  by  a  newspaper  published  in  the 
vicinity  of  the  place  where  he  resided,  and 
that  I  was  waiting  until  the  discussion  between 
them  was  concluded  to  know  what  ground  I 
should  take.  The  Honorable  Member  for 
Drummond  and  Arthabaska  then  told  me  that 
he  had  not  seen  the  assertion  which  I  mention- 
el  to  him.  The  conversation  continued  for 
sometime,  the  Honorable  Member  acknow- 
ledging that  he  had  attacked  me  in  my  private 
life  and  asserting  that  he  did  not  regret  it.  1 
then  became  somewhat  excited  and  told  him 
that  the  article  published  in  his  paper  was  the 
work  of  a  spy.  He  then  appeared  rather 
nervous.  I  then  told  him  that  I  did  not  know 
whether  or  not  he  was  the  author,  but  that 
mj  words  were  intended  to  apply  to  the  person 
who  had  written  the  article.  I  gave  him  to 
understand  very  plainly,  how  mean  a  thing 
it  was  to  act  the  spy  towards  an  adversary,  or 
to  cause  him  to  be  watched  with  the  view  of 
making  public  his  most  private  acts.  I  made 
**e  of  the  word  "spy"  several  times.  The 
Honorable  Member  then  said,  "  As  you  seem 
inclined  to  make  use  of  language  of  that  kind, 
I  will  withdraw."  I  replied  immediately,  "  I 
repeat  that  you  are  a  spy,  and  a  deliberate 
liar."  The  Honorable  Member  then  turning 
towards  me,  struck  me  in  the  face  with  a  book 
which  he  held  in  his  hand.'  I  returned  the 
blow  and  gave  him  several  blows  with  my#  fists ; 
the  Honorable  member  also  struck  me  several 
times  with  his  hands^  he  even  tried  to  kick 
me.    In  the  meantime  several  persons  came 


forward  and  interposed  between  us.  I  believe 
that  one  of  these  persons  was  a  member  of 
Parliament.  I  again  took  possession  of  the 
seat  on  which  I  had  been  working,  thereupon 
the  Honorable  Member  told  me  to  leave  the 
library.  I  told  him  that  I  would  not  go  out  as 
I  had  a  right  to  remain  and  would  remain 
there.  He  then  told  me  he  would  have  me 
arrested.  Thereupon  I  expressly  stated,  "  at 
all  events,  Mr.  Dorion,  I  assert  that  you  struck 
me  first.' '  I  did  not  catch  his  reply,  but  I 
have  since  been  told  that  after  a  moment's, 
hesitation  he  said  "No."  There  were  several 
persons  present  when  I  used  the  words  last 
mentioned.  I  have  nothing  more  to  add  on 
this  subject,  but  with  the  permission  of  the- 
House,  I  would  venture  to  complain  of  the 
treatment  I  received  after  I  was  taken  into 
custody.  Last  night  whilst  I  was  at  the  bar 
a  group  of  persons  collected  at  a  few  paces 
from  where  I  was  standing,  and  a  person,  one 
of  the  group,  a  Member  of  the  House,  turned 
towards  me,  and  threatened  me,  brandishing 
his  arms  and  making  use  of  exclamations  un- 
known to  the  human  species.  I  deemed  my- 
self deeply  insulted  by  this  proceeding,  and 
have  craved  permission  to  make  it  known  to 
the  House." 

Mr.  J.  B.  E.  Doriok  then  made  the  follow- 
ing statement,  in  reference  to  the  foregoing 
statement  of  the  prisoner: — 

"  I  wish  to  add  to  my  declaration  of  yester- 
day, or  in  answer  to  the  statement  made  by 
the  prisoner,  that  I  never  struck  him  first, 
that  I  had  no  book  in  my  hand  at  the  time, 
that  I  never  heard  him  say  that  I  had  struck 
him  first,  and  that  if  he  made  such  a  state- 
ment I  did  not  hear  it,  nor  did  I  give  it  any 
answer.  I  never  acknowledged  that  I  had 
attacked  him  in  his  private  life,  and  I  posi- 
tively state  that  I  was  in  the  act  of  leaving 
him  when  he  assaulted  me." 

Some  discussion  ensued  respecting  what  the 
prisoner  had  stated  as  to  the  use  of  "  excla- 
mations unknown  to  the  human  race."  It 
appears  that  this  referred  to  a  remark  of  Mr. 
Stikton,  that  he  would  choke  anybody  who 
would  speak  to  him  as  the  prisoner  had  spoken 
to  Mr.  Dobion. 

The  question  then  was  as  to  the  punishment 
to  be  meted  out  to  the  offender.    We  extract 
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the  following  from  the  Votes  and  Proceedings 
of  the  House : — 

"  On  motion  of  Honorable  Mr.  Attorney 
General  Macdonald,  it  was  Resolved,  That 
Elziar  Girin  Lajoie  is  guilty  of  a  breach  of 
the  privileges  of  this  House. 

Honorable  Mr.  Attorney  General  Macdon- 
ald  moved,  that  the  said  Elziar  Girin  Lajoie 
be  called  to  the  bar  of  the  House,  and  there 
reprimanded  by  Mr.  Speaker  for  the  said 
breach  of  privilege,  and  be  committed  to  the 
custody  of  the  Serjeant-at-Arms  for  twenty- 
four  hours. 

Honorable  Mr.  Macdonald  (Cornwall)  mov- 
ed in  amendment,  that  the  words  "  custody  of 
the  Serjeant-at-Arms  for  twenty-four  hours" 
be  left  out,  and  the  words  "  the  Gaol  of  the 
County  of  Carleton  for  the  remainder  of  this 
session"  be  inserted  in  lieu  thereof. 

Mr.  Haultain  moved  in  amendment  to  the 
said  proposed  amendment,  that  all  the  words 
after  "  committed,"  in  the  said  amendment, 
be  left  out,  and  the  following  words  substi- 
tuted instead  thereof,  "  to  the  custody  of  the 
Sergeant-atrArms  during  the  pleasure  of  the 
House j"  which  was  agreed  to  on  the  follow- 
ing division: — Yeas,  75  j  Nays,  25. 

Honorable  Mr.  Macdonald' s  (Cornwall) 
proposed  amendment,  as  amended,  was  then 
agreed  to  on  a  division,  and  the  main  motion, 
as  amended,  agreed  to. 

Mr.  Elziar  Girin  Lajoie  was  then  called  in, 
and  addressed  by  Mr.  Speaker,  as  follows : — 

"  It  is  a  power  incidental  to  the  constitution 
of  this  House  to  preserve  peace  and  order 
within  its  precincts,  and  protect  the  members 
of  it  from  insults  and  assault.  This  power  is 
necessary  not  only  to  insure  the  freedom  of 
action  of  members,  but  that  freedom  of  dis- 
cussion which  is  one  of  their  fundamental 
rights. 

You,  Elziar  Girin  Lajoie,  pretending  a  cause 
of  complaint  against  a  member  of  this  House, 
sought  him  out  and  came  within  the  precincts 
of  this  building,  and  within  a  part  thereof,  to 
which  you  are  entitled  to  resort,  not  by  right 
but  by  favour  only,  grossly  insulted  that 
Hon.  Member,  and  concluded  by  violently 
assaulting  him.  For  these  gross  breaches 
of  privilege    you    have    not   even    thought 


it  judicious  or  becoming  to  offer  any  apology ; 
you  have  mistaken  your  rights  and  position 
in  reference  to  Honorable  Members  and  in  this 
building.  The  place  in  which  this  insult  was 
offered  and  assault  committed,  greatly  aggra- 
vates the  criminality  of  your  conduct. 

Having  been  found  guilty  of  a  breach  of  the 
privileges  of  this  House,  in  having  assaulted 
Jean  Baptiste  Eric  Dorion,  Esquire,  a  mem- 
ber thereof,  you  have  rendered  yourself  liable 
to  such  punishment  as  this  House  might 
award — and  this  House  having  ordered  that 
you  be  reprimanded,  you  are  reprimanded 
accordingly. 

Tlje  Order  of  the  House  directs  that  you  be 
committed  to  the  custody  of  the  Serjeant-at 
Arms,  during  the  pleasure  of  this  House." 

The  prisoner  accordingly  remained  in  the 
custody  of  the  Serjeant-at-Arms  from  the  1st 
of  August  to  the  15th,  when  the  House  rose. 
A  handsome  suite  of  apartments  was  appro- 
priated to  his  use,  and  his  personal  comfort 
well  attended  to  in  other  respects.  The  re- 
muneration of  the  Sergeant-at-Arms  for  the 
custody  of  a  prisoner  is  said  to  be  $25  per  day. 


ACTIONS  IN  EJECTMENT. 

A  singular  instance  of  hasty  legislation  is 
afforded  by  25th  Victoria,  Chapter  1 2.  Accord- 
ing to  this,  the  costs  in  actions  under  the  Act 
respecting  Lessors  and  Lessees  are  to  be  taxed 
according  to  the  amount  for  which  judgment 
is  rendered.  Now,  if  a  plaintiff  brings  an 
action  of  ejectment,  and  also  claims  damages, 
it  would  seem  that  if  he  recovers  $20  dama- 
ges, he  is  only  entitled  to  costs  on  that  amount, 
though  he  succeeds  in  the  demand  for 
ejectment.  In  the  same  way,  if  he  brings  an 
action  in  ejectment  and  also  sues  for  $20  rent, 
he  will  only  get  costs  on  $20  if  he  succeeds 
in  both  demands;  but  if  he  brings  an 
action  for  ejectment  only,  then  he  is  entitled 
to  costs  according  to  the  annual  rent.  Vide 
Noad  and  Smith  reported  in  the  present  num- 
ber. In  this  case  it  was  contended  by  the 
defendant  that  inasmuch  as  the  costs  are  to 
be  taxed  according  to  the  amount  of  the  judg- 
ment, and  the  judgment  awarded  no  sum  at 
all,  therefore  he  should  either  be  condemned 
to  pay  no  costs  at  all,  or  at  most  only  costs  of 
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the  lowest  class.  This  is  all  he  would  have 
had  to  pay  if  he  had  been  condemned  to  pay 
one  or  two  months  rent,  why  then  should  he 
be  subjected  to  the  costs  of  an  action  for  the 
whole  annual  rent,  because  he  happened  to 
hare  paid  up  all  the  rent  ?  There  is  evident- 
ly an  inconsistency  here,  which  has  not  been 
removed  by  the  Code  of  Procedure.  We  are 
of  opinion  that  the  judgment  confirmed  by  the 
Court  of  Appeals  was  the  only  judgment  that 
could  reasonably  have  been  rendered,  so  far 
as  this  point  was  concerned,  but  the  amending 
act,  25th  Victoria,  evidently  requires  reconsid- 
eration. 


THE  NEW  REGISTRATION  DUTIES. 

By  an  order  in  Council,  the  new  tariff  of 
duties  imposed  under  the  u  Act  to  provide  a 
fund  towards  defraying  expenses  incurred  for 
matters  necessary  to  the  efficiency  of  the  Re- 
gistry Laws,"  is  to  come  into  operation  on  the 
let  of  October  next.  The  tariff* is  the  same  as 
published  2  L.  C.  Law  Journal,  p.  28,  and  the 
duties  are,  until  further  orders,  to  be  paid  in 
money,  the  amount  received  by  every  Regis- 
trar to  be  by  him  accounted  for  and  paid  over 
to  the  Receiver  General  immediately  after  the 
close  of  every  third  month,  to  be  reckoned 
from  the  1st  of  October  next 


LEGAL  APPOINTMENTS. 

The  appointments,  already  noticed,  of  Jud- 
ge Meredith  as  Chief  Justice  of  the  Su- 
perior Court,  and  of  Judge  Badgley  as  a 
puisni  judge  of  the  Court  of  Queen's  Bench, 
have  now  been  officially  announced.  Mr. 
Assistant  Justice  Monk  has  also  been  appoint- 
ed a  judge  of  the  Superior  Court.  The  Hon. 
Charles  Alley*  has  been  named  Sheriff  of 
Quebec 

In  Upper  Canada,  Mr.  Deacon,  of  Perth, 
has  been  appointed  County  Judge  of  the 
County  of  Renfrew;  Mr.  Edward  Horton 
has  been  appointed  Deputy  Judge  of  the 
County  Court  for  the  County  of  Elgin ;  and 
Mr.  Lawrence  Lawrason,  Police  Magistrate 
for  the  City  of  ^ondon. 


LAW  JOURNAL  REPORTS. 
COURT  OP  QUEEN'S  BENCH, 

APPEAL   SIDE. 

June  9. 
Naud,  (Defendant  in  the  Court  below)  Appel- 
lant ;  and  Smith,   (Plaintiff  in  the  Court 
below)  Respondent. 

Fjectmeni— Costs— 25  Vic.  c.  12,  sec.  1. 

Held,  that  in  an  action  of  ejectment,  where 
no  rent  or  damages  are  sued  for,  the  costs  will 
be  taxed  according  to  the  amount  of  the  an- 
nual rent. 

This  was  an  appeal  from  a  judgment  rend- 
ered by  the  Court  of  Review  at  Montreal  (1  L. 
C.  Law  Journal,  p.  67,)  on  the  30th  of  Sep- 
tember, 1865,  confirming  a  judgment  by 
Loranger,  J.,  at  Sorel.  The  action  was  brought 
by  Elizabeth  Smith  to  eject  the  defendant 
from  premises  occupied  by  him  in  Sorel,  for 
holding  over  for  more  than  three  days  after 
the  expiration  of  the  lease.  The  plea  was  to 
the  following  effect:  that  in  January,  1865, 
the  defendant  asked  the  plaintiff  whether  she 
would  renew  the  lease  for  another  year  on  the 
same  terms,  viz.  £36  per  annum,  and  that 
the  plaintiff  answered  that  she  would  let  him 
remain  for  £40.  The  Circuit  Court  for  the 
District  of  Richelieu,  holding  that  the  defend- 
ant had  not  established  his  plea,  sustained  the 
plaintiffs  action,  and  condemned  the  defend- 
ant to  pay  full  costs.  This  judgment  being 
inscribed  for  revision  at  Montreal,  was  con- 
firmed in  every  respect.  The  defendant  ap- 
pealed from  these  decisions  on  the  following 
grounds : 

1st.  That  the  judgment  of  the  Circuit  Court 
bore  date  14th  April,  1865,  whereas  the  action 
was  not  instituted  till  the  4th  of  May,  1865. 

2nd.  That  by  section  4  of  chap.  40,  C.  S. 
L.  C,  ejectment  actions  shall  be  "  instituted  in 
the  usual  manner  in  the  Superior  or  Circuit 
Court;  and  the  annual  value  or  rent  shall 
determine  the  jurisdiction  of  the  Court."  But 
by  the  amending  act,  25  Vict.  cap.  12,  sec.  1, 
"  actions  under  this  act  shall  be  instituted  in 
the  Superior  or  Circuit  Court,  for  the  amount 
of  rent  or  damages  sued  for." 

It  was  hence  contended  by  the  defendant 
that  there  no  longer  existed  legal  dispositions 
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as  to  the  manner  of  instituting  actions  in 
ejectment  only,  and  as  to  the  jurisdiction  of 
the  Court  before  which  they  should  be  brought, 
when  the  term  of  the  lease  had  expired,  and 
when  all  the  rent  had  been  paid.  It  was  fur- 
ther pointed  out  by  the  defendant  that  25  Vic. 
cap.  12,  sec.  1,  states  that  "  the  costs  shall  be 
allowed  and  taxed  in  accordance  with  the 
amount  for  which  judgment  shall  be  rendered.' ' 
Now  here  the  judgment  awarded  no  amount 
at  all,  and  nevertheless  the  defendant  was 
condemned  to  pay  full  costs  of  suit.  If  he  had 
owed  a  month's  rent,  $12,  he  would  only  have 
had  to  pay  costs  as  of  the  lowest  class,  and 
because  he  owed  no  rent  he  was  placed  in  a 
much  worse  position,  and  condemned  to  pay 
costs  of  an  action  for  $144. 

Duval,  C.  J.  The  judgment  in  this  case  is 
confirmed. 

Meredith,  Drummond,  and  Mondelet,  JJ., 
concurred. 

Lafrenaye  &  Bruneau,  for  Appellant. 
A.  Germain,  for  Respondent. 


Gibson,  et  al.,  (plaintiffs  par  reprise  d1  instan- 
ce in  the  Court  below)  Appellants  j  Mof- 
fatt, (defendant  in  the  Court  below)  Res- 
pondent; and  Young,  (Intervening  party 
par  reprise  d'insiance)  Respondent. 

Practice — Declaration  on  Saisie- Arret — Special 
Answer — Promissory  Note. 

Egan  and  Moffatt  having  been  in  copart- 
nership, under  the  firm  of  William  Moffatt  & 
Co.,  and  Egan  having  subsequently  entered 
into  copartnership  with  other  parties  under 
the  firm  of  John  Egan  &  Co.,  by  an  agree- 
ment in  July  1855,  Moffatt  agreed  with  John 
Egan  &  Co.,  to  assume  all  the  liabilities  of 
William  Moffatt  &  Co.,  to  pay  the  sum  due 
Egan  &  Co.  in  four  instalments,  and  to  give 
security,  on  condition  that  he  should  be 
allowed  to  cut  timber  on  certain  timber  limits 
of  Egan  &Co.  He  subsequently  cut  timber  with- 
out giving  security,  and  the  timber  was  trans- 
ferred to  the  firm  of  Symes  &  Co.,  which  had 
made  advances  to  him.  Moffatt  paid  Egan  & 
Co.  the  first  instalment  of  the  above-mentioned 
debt  by  two  notes,  one  for  £1500,  which  Egan 
&  Co.  paid  away  to  a  third  party,  and  one  for 
£800,  which  Egan  &  Co.  placed  to  the  credit 
of  William  Moffatt  &  Co.  Egan  <fc  Co., 
having,  by  saisie-arret  before  judgment,  seized 


the  timber  cut  as  in  the  possession  of  Moffatt, 
and  having  sued  for  the  whole  debt : 

Held,  that  Egan  <k  Co.,  having  paid  away 
the  note  for  £1500  to  a  third  party,  could  not 
sue  for  the  debt  for  which  it  was  given  till  they 
produced  the  note. 

2.  That  Egan  <fc  Co.,  having  carried  the  note 
for  £800  to  the  credit  of  William  Moffatt  & 
Co.,  could  not  withdraw  it  from  that  account 
without  the  consent  of  Moffatt. 

3.  That  the  plaintiffs,  not  having  alleged  the 
insolvency  of  Moffatt  in  their  declaration, 
could  not  base  a  right  to  sue  for  the  whole  of 
the  debt  on  such  insolvency,  and  that  the 
allegation  of  his  insolvency  in  their  special 
answer  could  not  avail  to  supply  the  deficiency 
in  the  declaration. 

4.  That  the  right  to  sue  for  the  whole  of  the 
debt  could  not  be  based  on  the  alleged  fraud 
of  the  defendant  in  transferring  the  timber  to 
Symes  <&  Co.,  unless  such  fraud  had  been 
alleged  in  the  declaration,  the  allegation  of 
fraud  in  the  affidavit  alone  being  insufficient. 

The  judgment  appealed  from  in  this  case 
was  rendered  by  Lafontaine,  J.,  in  the  Supe- 
rior Court  at  Aylmer,  on  the  16  th  of  December, 
1863,  dismissing  an  action  together  with  a 
saisie-ariU  before  judgment,  by  which  the 
plaintiffs  John  Egan  &  Co.,  now  represented 
by  the  appellants,  claimed  from  William 
Moffatt  the  sum  of  £7678  17  8,  for  which 
they  attached  as  belonging  to,  and  in  the  pos- 
session of  the  defendant,  2,500  pieces  of  red 
pine  timber.  The  judgment  set  aside  the 
attachment  and  maintained  the  intervention 
of  George  B.  Symes  &  Co.,  (now  represented 
by  Young,  the  surviving  partner)  who  had 
intervened  to  claim  the  property  of  the  said 
timber,  as  having  purchased  it  from  the  defen- 
dant William  Moffatt. 

The  nature  of  the  contestation  will  be  suffi- 
ciently explained  by  the  remarks  of  Mr.  Jus- 
tice Meredith. 

Meredith,  J.  In  order  that  the  observations 
to  be  made  upon  the  points  in  controversy  in 
this  cause  may  be  understood,  it  is  necessary 
to  give  an  outline  of  the  transactions,  in  which 
the  difficulties  now  to  be  adjudicated  upon 
originated. 

On  the  25th  of  January,  1851,  by  a  notarial 
deed,  a  copartnership  was  formed  between 
John  Egan,  one  of  the  plaintiffs  in  this  cause, 
and  John  Supple,  under  the  firm  of  John 
Supple  &  Co.,  for  the  manufacturing  of  timber 


Digitized  by 


Google 


September,  1866.] 


LOWER  CANADA  LAW  JOURNAL. 


61 


on  the  River  Du  Moine,  a  tributary  of  the 
Ottawa.  Supple  and  Egan  carried  on  busi ness 
together,  under  the  said  agreement,  until  the 
autumn  of  1853,  when,  with  the  consent  of 
Egan,  Supple  transferred  his  interest  in  the 
copartnership  of  Supple  &  Co.,  to  the  defendant 
William  Moffatt.  The  exact  terms  upon  which 
Moffatt  took  the  place  of  Supple  do  not  appear  5 
but  that  Moffatt  did  take  the  place  of  Supple, 
and  carry  on  business  in  connection  with  John 
Egan,  under  the  firm  ofWm.  Moffatt  &  Co.,  for 
nearly  two  years,  is  beyond  doubt.  The  re- 
spondents strenuously  contend  that  under  this 
copartnership,  Moffatt  acquired  an  undivided 
half  of  the  timber  limits  on  the  River  Du 
Moine  held  in  the  name  of  Egan  &  Co.,  but 
such  is  not  the  case.  All  that  the  copartner- 
ship of  William  Moffatt  &  Co.  had  was  the  right 
to  work  upon  the  limits  which  belonged  to 
Egan. 

On  the  13th  July,  1855,  an  agreement  was 
entered  into  between  John  Egan  &  Co.  and 
William  Moffat,  by  which  the  latter  assumed, 
upon  certain  conditions,  the  whole  of  the 
liabilities  of  the  firm  of  William  Moffatt  &  Co. 
to  John  Egan  &  Co.  That  agreement  is  of  great 
importance  in  the  present  case,  I  therefore  give 
it  at  full  length  : 

*'  It  is  hereby  mutually  agreed  between 
William  Moffatt  of  Pembroke  and  John  Egan  & 
Co.  of  AyJzner,  to  the  following  effect :  the  said 
William  Moffatt  hereby  agrees  and  binds  him- 
self to  assume  all  the  liabilities  against  the 
'outness  of  William  Moffatt  &  Co.,  as  traders 
tL  the  River  Du  Moine  j  to  pay  or  cause  to  be 
t*i>l  to  the  said  John  Egan  &  Co.,  in  four 
a~?:ual  instalments,  the  actual  sum  due  the 
l>  u»e  up  to  this  period,  with  the  legal  interest 
thereon  ;  and  furthermore  to  relieve  John 
I^aa  k  Co.  from  all  responsibility,  whatever 
there  may  be,  either  as  to  debts  or  otherwise ; 
•lie  ciaim  of  John  Egan  &  Co.  being  £8,500,  or 
vi.atever  it  may  be  over  when  the  balance  isfi- 
calJr  settled  j  and  to  relieve  John  Egan  &  Co. 
:r..m  certain  bills  which  John  Supple  of  Pem- 
tr.kfc  now  holds,  which  he  obtained  when  sell- 
"  g  out  his  interest  in  the  concern. — It  is  fur 
larr  understood  that  as  part  of  the  security 
«hich  is  to  be  given  to  John  Egan  &  Co.  for 
lurir  claim  and  interest  in  the  business  of  Wil- 
liam Moffkit  &  Co.,  the  property  of  his  father, 


Alexander  Moflatt  of  Pembroke,  is  to  form  part 
— say  to  the  extent  of  £4,000,  the  balance  to 
be  covered  by  some  other  satisfactory  security 
which  may  be  given  at  the  period  when 
the  whole  transaction  is  closed — say  in  one 
month  from  this  period.  John  Egan  &  Co. 
will  on  their  part  give  their  interest  in  the 
limits  connected  with  the  company,  as  marked 
on  a  plan  of  the  River  made  from  actual  sur- 
vey ;  also  the  timber  and  every  thing  connec- 
ted with  the  estate.  Thus  done  and  passed  at 
the  city  of  Quebec  this  1 3th  day  of  July,  in  the 
year  of  our  Lord,  1855,  in  presence  of  the  sub- 
scribing witnesses." 

Sometime  after  this  arrangement  had  been  ' 
entered  into,  namely,  on  the  8th  January, 
1856,  an  agreement  was  made  between  Moffatt 
and  G.  B.  Symes  &  Co.,  the  intervening  parties, 
by  which  that  firm  agreed  to  advance  to 
Moffatt  £5,000  upon  a  lot  of  timber  then  made 
by  Moffatt  upon  the  River  Du  Moine,  and  to 
enable  him  "to  carry  on  his  timber  opera- 
tions, and  to  get  out  his  timber  that  winter 
in  the  same  locality."  One  of  the  conditions 
of  the  agreement  was  that  the  said  timber 
should  be  consigned  and  delivered  by  Moffatt 
to  Symes  &  Co.  at  their  cove  in  Quebec,  "  and 
deposited  with  them  as  a  pledge  and  security, 
lien,  gage,  for  the  payment  of  the  6aid  sum  of 
£5,000,  with  interest  and  commission  as 
agreed  upon  ;  and  as  further  security,  Moffatt 
agreed  to  transfer  his  timber  limits  to  Symes 
&  Co.  Moffatt,  who  had  failed  to  give  to 
John  Egan  &  Co.  the  security  to  which  they 
were  entitled  under  the  agreement  of  July, 
1855,  after  he  had  secured  a  promise  of  ad- 
vances from  Symes  &  Co.,  attempted  to  induce 
Egan  &  Co.  to  let  him  have  a  transfer  of  the 
Du  Moine  limits  upon  more  favourable  terms 
than  those  mentioned  in  the  agreement  of  July, 
1855 ;  but  in  this  attempt  he  did  not  succeed. 
In  the  meantime,  and  notwithstanding  his 
failure  to  give  to  Egan  &  Co.  the  security  to 
which  they  were  entitled,  he  continued  to 
manufacture  timber  on  the  Du  Moine  limits 
with  the  advances  he  had  obtained  from  G. 
B.  Symes  &  Co. 

On  the  22d  January,  1856,  as  a  further 
security  to  Symes  &  Co.,  Moffatt  gave  them  a 
bill  of  sale  of  the  timber  which  he  had  then 
manufactured.    This  timber  was  in  the  course 
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of  the  following  season  taken  to  Quebec,  and 
delivered  to  Symes  &  Co.,  without  any  objec- 
tion on  the  part  of  John  Egan  &  Co.  When 
sold  it  brought  much  higher  prices  than  men- 
tioned in  the  bill  of  sale  to  Symes  &  Co. ;  and 
Moffatt  was  credited  for  the  full  price,  and 
debited  with  all  the  charges  upon  the  timber, 
thus  showing  that  the  object  of  the  bill  of  sale 
was  to  improve  the  position  of  Symes  &  Co. 
as  regarded  their  security  upon  the  timber. 
At  the  end  of  the  business  season  in  1856,  the 
balance  due  by  Moffatt  to  Symes  A  Co.  was 
£7305  7  4,  so  that  the  result  of  the  year's 
business  was  highly  unsatisfactory  to  all  par- 
ties. Symes  &  Co.  were  largely  in  advance 
to  Moffatt.  The  timber  limits  of  Egan  had 
been  worked  upon  for  a  season  without  any 
return  to  him,  and  Moffatt  found  his  liabilities 
greatly  increased.  Egan  A  Co.  do  not  appear 
to  have  pressed  Symes  &  Co.  in  any  way  dur- 
ing the  business  season  of  1856.  They  probably 
hoped  that  the  timber  made  would  yield  a  profit, 
and  that  that  profit  would  go  to  discharge 
their  claim  against  Moffatt.  But  when  they 
saw  the  result  of  the  operations  of  1856,  they, 
with  reason,  became  more  anxious  to  secure 
their  claim.  Accordingly  on  the  20th  Nov. 
1856,  they  wrote  to  G.  B.  Symes  &  Co.  as 
follows : 

Aylmer,  20th  Nov.  1856. 

Messrs.  G.  B.  Symes  &  Co.,  Quebec. 

Dear  Sirs, — Inclosed  we  beg  to  hand  you  a 
copy  of  our  agreement  with  Mr.  William  Mof- 
fatt, which  has  not  been  carried  out.  The 
limits  were  worked  upon  last  winter,  and  are 
being  worked  upon  this :  say  the  past  season 
about  300,000,  and  the  present  about  a  like 
quantity.  You  will  at  once  see  the  necessity 
of  having  this  matter  arranged  previous  to 
having  the  limits  denuded  of  the  timber.  Our 
Mr.  Egan  is  going  to  England,  and  is  anxious, 
as  before  expressed  to  you,  to  have  something 
done  towards  the  settlement. 

We  are,  dear  Sirs,  Your  most  obedient 
servants,  John  Egan  &  Co. 

On  the  11th  of  December,  1856,  Egan  &  Co. 
served  a  notarial  protest  upon  Moffatt,  recit- 
ing the  agreement  of  the  13th  of  July,  1855, 
referring  to  the  manner  in  which  he  had  cut 
timber  upon  the  limits  of  John  Egan,  without 


giving  the  stipulated  security,  and  declaring 
"  that  the  occupation  of  the  said  limits  and 
(he  removal  of  timber  therefrom,"  caused 
serious   loss  and  damage    to  the  estate  of 
John  Egan   &  Co.      When    Symes  &  Co. 
received  the  letter  of  the  20th  of  November, 
1856,  the  balance  due  to  them  by  Moffatt 
exceeded  £7,000.    and  a  considerable  part 
of  the  lumber  made  with  their  means  was  ly- 
ing in  the  woods.    It  was  not,  therefore,  to  be 
expected,  and,  as  I  shall  hereafter  show,  it 
was  not  desired  on  the  part  of  Egan  &  Co., 
that  Symes  &  Co.  should,  at  that  moment, 
cease  to  make  advances  to  Moffatt.     It  ap- 
pears, however,  that  in  the  following  month 
of  January,  Mr.  Young,  a  member  of  the  firm 
of  Symes  A  Co.,  went  to  Ottawa  for  the  pur- 
pose of  settling  the  conflicting  claims  of  Egan 
&  Co.  and  Symes  &  Co.  upon  the  property  of 
Moffatt,  but  the  negotiations  for  that  purpose 
were  not  successful,  the  cause  of  the  failure 
being,  it  seems  to  me,  a  difference  of  opinion 
as  to  the  number  of  limits  to  be  transferred 
under  the  agreement  of  July,   1855.     Soon 
after  this,  namely,  on  the  19th  January,  1857, 
Symes  &  Co.  took  a  bill  of  sale  of  the  remain- 
der of  the  timber  that  had  been  manufactured 
by  Moffatt  in  the  previous  season.    A  delivery, 
as  to  the  nature  of  which  it  is  not  necessary 
here  to  allude,  was  made,  as  well  under  this 
bill  of  sale,  as  under  the  bill  of  sale  made  in 
the  month  of  January,  1856.     On  the  1st  of 
March,  1857,  James  Connolly  received  instruc- 
tions from  Symes  &  Co.  to  go  to  the  establish- 
ment of  the  defendant  at  Du  Moine  River,  and 
take  charge  of  the  timber  in  question.    He 
went  up,  ^received  what  he  considered  a  fur- 
ther delivery  of  the  timber  from  the  defendant, 
and  then,  on  behalf  of  Symes  &  Co.,  put  it  in 
charge  of  one  Robert  M*Lean,  who  says  he 
remained  in  charge  and  possession  of  it,  until 
it  was  seized  in  this  cause  at  the  suit  of  the 
plaintiffs,  the  seizure  so  made  being  under  a 
writ  of  aaine-arrU  before  judgment,  in  an  ac- 
tion for  £7,678  17  8,  the  balance  of  the  debt 
due  by  William  Moffatt  &  Co.  to  John  Egan 
&  Co.,  and  which  William  Moflatt  undertook 
to  pay  by  the  agreement  of  the  13th  July, 
1855.      Notwithstanding    Ahe    seizure    thus 
made,  the  timber  was  taken  to  Quebec,  (secu- 
rity having  been  given  in  the  usual  course,) 

Digitized  b.y  VjOOQIC 


September,  1866.] 


LOWER  CANADA  LAW  JOURNAL. 


63 


aid  the  fall  price  at  which  it  was  sold,  which 
ntich  exceeded  that  mentioned  in  the  bill  of 
ale,  was  carried  to  the  credit  of  Moflatt,  and 
t))  the  charges  upon  the  timber  until  the  mo- 
ment it  was  sold  were  placed  at  the  debit  side 
of  his  account,  thus  showing  that  the  object 
of  the  second  bill  of  sale,  as  well  as  of  the 
first,  was  to  improve  the  security  of  Synies  & 
Co. 

The  action  of  the  plaintiffs  was  contested 
br  the  defendant  Moflatt,  and  the  timber  seiz- 
ed wa*  claimed  by  Symes  &  Co.  on  the  ground 
that  it  was  in  their  possession  at  the  time  of 
the  seizure,  and  that  it  belonged  to  them 
under  the  agreement  for  advances  and  the 
two  bills  of  sale.  The  pleadings,  as  well  upon 
the  original  demand  as  upon  the  intervention 
of  Symes  k  Co.,  are  exceedingly  voluminous, 
and  raise  a  number  of  questions  that  need  not 
fce  discussed.  I,  therefore,  shall  limit  myself 
to  the  consideration  of  those  points  upon  the 
•famoa  of  which  our  judgment  must  depend. 
AudT  in  the  first  place,  with  reference  to  the 
kir&nd  of  the  plain tilF,  it  is  necessary  to  de- 
termine what,  according  to  the  declaration,  is 
the  cause  of  action  sued  upon.  The  defend- 
ant contends  that  he  is  sued  upon  the  agree- 
ment of  the  13th  July,  1855  j  that,  according 
lo  that  agreement,  one-fourth  only  of  the  debt 
wa?  due  when  the  action  was  brought j  that 
rjat  fourth  had  been  paid  by  two  payments, 
voe«>f  £1,500,  and  the  other  of  £800;  and, 
ilere&re,  that  the  action  must  be  dismissed. 
Tie  plaintiffs,  on  the  other  hand,  contended, 
:*  :Le  course  of  the  argument  before  us,  that 
t&*  action  was  brought  to  recover  the  debt 
Joe  by  William  Moflatt  &  Co.,  for  the  whole 
*"•  which  the  defendant  was  liable,  irrespective 
'  »ue  agreement,  and  that  the  agreement  was 
rcrrred  to  merely  as  establishing  the  amount 
d>  by  the  defendant  as  a  member  of  the  firm 
tOLthut  &  Co.  Here  it  may  be  well  to  ob- 
-r\e  that  the  question  as  to  whether  the  de- 
fiant was  sued  under  the  agreement  or  not, 
*a?  one  of  great  interest  to  him.  If  sued  as 
a  partner  in  the  firm  of  Moflatt  Jb  Co.,  he  had 
a  ~chi  to  claim  indemnity,  for  one-half  of  the 
'i*'<  from  his  partner  John  Egan,  one  of  the 
jiiictitfcj  whereas,  under  the  agreement,  he 
r*i  adorned  the  whole  of  the  debt  himself} 
*^  therefore,  if  he  was  liable  under  the 


agreement,  he  could  not  make  a  claim  against 
Egan. 

Now,  on  reference  to  the  declaration,  we  find 
that,  in  the  first  count,  it  formally  recites  the 
agreement,  and  that  count  most  assuredly  is 
based  upon  the  agreement.  The  second  count 
is  for  goods,  wares,  and  merchandize  sold,  Ac. 
But  the  goods  and  merchandize  really  sold 
were  not  sold  to  the  defendant ;  they  were  sold 
to  a  firm  of  which  he  was  a  member,  and  the 
declaration  does  not  allege  any  dealings  with 
a  firm.  The  third  eount  is  "for  a  balance 
which  the  defendant  admitted  to  be  due  and 
promised  to  pay  to  the  said  plaintiff,  on  the 
plaintiffs'  account  rendered  on  the  said  last 
mentioned  day  to  the  defendant,  as  and  for 
divers  lumber  transactions."  Now  the  agree- 
ment certainly  does  admit  a  balance,  and 
contains  a  promise  to  pay,  but  it  is  a  promise 
to  pay  in  four  instalments,  and  that  is  what 
the  defendant  contends  for. 

That  the  first  count  is  founded  on  the  agree- 
ment is  too  plain  to  be  disputed  j  and  the  de- 
fendant could  not,  by  one  and  the  same  action, 
be  sued  as  sole  debtor  under  the  agreement, 
and  as  joint  debtor  of  the  same  debt,  irrespec- 
tive of  the  agreement.  Any  doubt,  however 
as  to  whether  the  defendant  was  or  was  not 
sued  under  the  agreement,  is  removed  by  the 
factum  of  the  appellants  in  the  Superior  Court, 
in  which  they  say:  "The  declaration  was 
founded  upon  the  agreement  filed  by  the  plain- 
tiffs, dated  July  13th,  1855." 

Assuming,  then,  as  I  think  is  the  case,  that 
the  action  was  brought  under  the  agreement, 
this  brings  us  to  the  second  of  the  pretentions 
of  the  defendant  which  I  propose  to  consider, 
namely,  that,  under  the  agreement,  there  was 
but  one  instalment  due,  and  that  by  two  pay- 
ments, the  one  by  a  note  of  £1,500,  and  the 
other  by  a  note  of  £800,  the  whole  of  the  first 
instalment  was  discharged.  As  to  the  note  for 
£1,500,  it  is  admitted  it  was  paid  by  the  defen- 
dant to  the  plaintiffs ;  that  they  transferred  it  to 
a  third  party,  to  whom  £1,000,  and  no  more, 
was  paid  on  account  of  it.  But  as  the  plain- 
tiffs paid  the  note  of  £1,500  to  a  third  party, 
and  have  not  produced  it  in  this  cause,  they 
cannot,  for  the  present,  nor  until  they  do  pro- 
duce it,  sue  for  the  debt  on  account  of  which  it  . 
was  given.     Then  as  to  the  note  for  £800,  the 
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receipt  of  it  also  is  admitted,  but  the  plaintiffs 
contend  it  was  imputed  on  a  debt  due  by  Mof- 
fatt  alone,  and  not  on  the  debt  now  sued  for. 
The  receipt  given  for  the  two  notes  bears  date 
at  Quebec,  15th  October,  1855,  and  mentions 
simply  that  they  were  given  "on  account." 
It  appears  by  the  account  marked  A,  which  is 
an  extract  from  the  books  of  account  of  the 
plaintiffs,  that  the  note  for  £800  was  in  the 
first  instance  placed  to  the  credit  not  of 
William  Moffatt  individually,  but  of  William 
Moffatt  &  Co. ;  the  entry  being  under  date  31st 
August,  1855,  when  the  financial  year  of  Egan 
&  Co.  terminated.  James  Doyle,  manager  of 
Mr.  Egan's  estate,  being  asked,  "How  long  the 
said  £800  remained  credited  to  Wm.  Moffatt 
&  Co's.  account,  before  it  was  credited  to 
William  Moffatt' s  accoun  t, ' '  answered :  l  {I  state 
a  few  days,  perhaps  a  few  weeks,  for  both  en- 
tries appear  in  our  journal  and  ledger  under 
date  of  the  31st  August,  1855"  ;  and  he  added, 
"  Mr.  Champion  was  the  clerk  who  made  the 
entry  erroneously  in  the  first  place,  and  it  was 
afterwards  altered."  Mr.  Doyle  was  the  man- 
ager of  the  business  at  Ottawa,  and  the  note 
for  £800  was  received  at  Quebec,  and  the 
entries  respecting  it  were  made  there,  so  that 
Mr.  Doyle  could  not  have  any  personal  know- 
ledge of  the  circumstances  under  which  the 
entries  respecting  the  note  for  £800  were  made. 
Under  these  circumstances,  it  would  have  been 
well  to  have  had  the  evidence  of  Mr.  Champion, 
or  of  some  other  person  having  a  personal 
knowledge  of  the  circumstances  to  which  Mr. 
Doyle  refers.  All  that  we  know  is  that  when 
the  note  was  received  by  John  Egan  &  Co., 
it  was  entered  in  their  books  to  the  credit  of 
William  Moffatt  &  Co. ;  that  it  remained  at 
their  credit,  as  Mr.  Doyle  says,  "  a  few  days, 
perhaps  a  few  weeks  j"  that  then,  so  far  as 
we  know,  without  the  consent  of  Moffatt  &  Co. 
having  been  obtained,  or  even  asked,  a  sum 
equal  to  the  amount  of  the  note  was  placed  to 
the  debit  side  of  the  account  of  William  Mof- 
fatt &  Co.  with  Egan,  thus  neutralizing  the 
credit  that  had  been  given  for  the  note ;  and 
then,  that  the  note  was  placed  to  the  credit  of 
Wm.  Moffatt  in  the  account  which  he  indivi- 
dually had  with  Egan  &  Co.  But  when,  for 
what  reason,  and  on  what  grounds,  this  was 
done,  is  not  proved.     The  defendant,  Moffatt, 


had  a  deep  interest  in  paying  the  first  instal- 
ment due  upon  the  agreement  of  July,  1855 ; 
and  the  fact  that  he  gave  Egan  &  Co.  two  ne- 
gotiable notes  amounting  to  £2,300,  when  their 
claim  against  him  as  an  individual,  (what- 
ever may  have  been  the  nature  of  it,)  did  not 
then  amount  to  £900,  shows  that  he  had  in 
view  the  debt  under  the  agreement  of  July, 
1855.  Under  these  circumstances  it  seems  to 
me  that  Egan  &  Co.,  having  carried  the  note 
for  £800  to  the  credit  of  William  Moffatt  & 
Co.,  could  not  withdraw  it  from  that  account 
without  the  consent  of  Moffatt. 

On  the  part  of  the  plaintiffs,  however,  it 
was  contended  that  as  Wm.  .Moffatt  &  Co. 
were  insolvent  when  the  action  was  brought, 
the  plaintiffs    had  a  right   to  sue  for  the 
whole  of  their  debt.     That  Moffatt  was  insol- 
vent when  the  present  action  was  brought  is 
beyond  doubt  j  but  that  he  became  insolvent 
after  the  agreement  giving  the  credit  is  by  no 
means  certain.    Indeed,  I  can  see  nothing  to 
lead  us  to  think  that  he  had  then  assets  suf- 
ficient to  meet  the  claim  of  Egan  &  Co.    But 
it  is  unnecessary  to  dwell  upon  this  point,  in- 
asmuch as  the  plaintiffs  have  not  alleged  the 
insolvency  of  Moffatt   in   their  declaration. 
There  is  an  allegation  of  his  insolvency  in 
the  special  answer,  but  if  the  right  of  Egan  k 
Co.  to  sue  depends  upon  the  insolvency  of 
Moffatt,  that  fact  ought  to  have  been  alleged 
in  the  declaration,  and  the  deficiency  of  the 
allegations  in  the  declaration  respecting  the 
cause  of  action  cannot,  in  the  present  case,  be 
supplied   by  the  allegations  in  the   special 
answer. 

It  was  also  contended  that  the  plaint ifis 
had  a  right  to  sue  for  the  whole  amount  due 
to  them,  in  consequence  of  the  attempt  of  the 
defendant,  Mofiatt,  to  fraudulently  defeat  tit 
plaintiffs1  claim  by  the  pretended  trans  If  j 
of  all. the  timber  to  the  intervening  parties 
Upon  this  point  it  is  sufficient  to  observe  thai 
the  declaration  does  not  charge  the  defendan 
with  fraud.  The  appellant  answer?,  tha 
there  are  allegations  of  fraud  in  the  affidavit 
but  that  does  not  suffice.  It  is  to  the  declare 
tion  that  the  defendant  is  called  to  plead,  ai 
all  the  allegations  necessary  to  show  that  tl 
plaintiffs  had  a  right  to  sue  when  and  as  thi 
did,  ought  to  appear  on  the  face  of  the  dec! 
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ration.  I  do  not,  however,  hesitate  to  say, 
that  in  my  opinion  Moffatt  is  not  chargeable 
rith  fraud.  His  dealings  with  the  interven- 
ing parties  may,  or  may  not,  be  legal,  but  I 
do  not  think  they  were  fraudulent. 

For  these  reasons,  being  as  I  am  of  opinion 
that  the  action  is  founded  upon  the  agreement 
of  July,  1855,  under  which  but  one  instal- 
ment was  due  when  the  action  was  brought ; 
and  that  that  instalment  was  satisfied  by  the 
two  notes,  one  for  £1,500  and  the  other  for 
£800,  I  necessarily  come  to  the  conclusion 
that  the- judgment  of  the  Court  below  upon 
the  controversy  between  the  plaintiffs  and  the 
defendant  ought  not  to  be  disturbed. 

I  now  pass  to  the  consideration  of  the  inter- 
vention of  G.  B.  Symes  k  Co.  If,  as  I  think, 
the  action  of  the  plaintiffs  must  be  dismissed, 
then  as  between  the  defendant  and  Symes  k 
Co.,  I  think  the  evidence  unquestionably  suf- 
ficient to  maintain  their  intervention.*  I, 
therefore,  deem  it  unnecessary  to  express  my 
opinion  upon  two  very  important  questions 
argued  before  us,  the  first  being  as  to  the  effect 
of  the  two  bills  of  sale  in  favour  of  the  inter- 
vening parties,  and  the  second,  as  to  whether 
the  intervening  parties,  at  the  date  of  the  sei- 
zure, had  such  a  possession  of  the  timber 
as  to  enable  them,  as  against  third  parties,  to 
maintain  their  claim  if  they  are  to  be  deemed 
pledgees  only. 

But  as,  according  to  my  view,  the  action  of 
the  plaintiffs  must  fail  irrespective  of  the 
merits,  I  think  it  right  to  observe  that 
although  our  judgment  may  rest  upon  merely 
technical  grounds,  yet  that  I  think  it  meets 
the  justice  of  the  case,  in  so  far  as  regards  the 
intervention  of  Symes  k  Co.  After  the  agree- 
ment of  the  13th  July,  1855,  was  entered  into, 
it  was  as  necessary  lor  the  interest  of  Egan  k 
Co.,  as  of  Moffatt  that  advances  should  be 
made  to  the  latter.  Egan  k  Co.  had  exten- 
sive timber  limits.  Their  debtor  Moffatt  was 
possessed  of  experience  as  a  manufacturer  of 
timber,  but  neither  their  timber,  nor  his  busi- 
ness experience,  could  be  turned  to  account 
without  pecuniary  advances.  Mr.  Egan,  it 
appears  from  the  evidence  of  Fitzpatrick,  in- 
troduced Moffatt  to  Symes  k  Co.,  who  during 

*  At  to  the  contract  of  pledge  between  the  pledgor 
»d  pledgee,  vide  %  Fardetsu,  Droit  Com.  no.  ~ 


the  business  season  of  1856,  made  advances 
to  Moffatt  upon  the  usual  terms,  and,  if  not 
with  the  express  consent,  at  least  with  the 
full  knowledge  of  Egan  k  Co.  They  were  per- 
fectly aware  that  during  the  winter  of  1855-6, 
Moffatt  was  working  upon  limits  held  in  the 
name  of  Mr.  Egan,  by  means  of  the  advances 
furnished  by  the  intervening  party.  Egan 
k  Co.,  without  any,  even  the  least,  objection 
on  their  part,  allowed  the  timber  so  manufact- 
ured, as  far  as  it  was  got  out  that  season,  to 
be  delivered  to  Symes  k  Co.,  in  the  usual 
course,  and  sold  by  them  to  meet  their  advan- 
ces. Egan  k  Co.  knew  that  if  any  profits  had 
been  made  upon  the  operations  of  Moffatt, 
they  would  have  gone  to  discharge  his  debt  to 
them ;  and  it  was  after  it  had  been  ascertained 
that  the  business  of  that  season  had  resulted 
in  a  loss,  that  they  appear  for  the  first  time, 
namely,  by  the  letter  of  the  20th  November, 
1856,  to  have  in  a  formal  manner  drawn  the 
attention  of  Symes  k  Co.,  to  the  necessity  of 
a  settlement  being  made  respecting  the  debt 
due  by  Moffatt  to  Egan  k  Co.,  before  Moffatt 
took  any  more  timber  from  their  limits.  Even 
in  that  letter  they  did  not  express  any  wish 
that  Symes  k  Co.  should  discontinue  the 
making  of  advances  to  Moffatt,  and  when  they 
protested  against  Moffatt,  they  did  not  in  ex- 
press terms  require  him  to  discontinue  the 
cutting  of  timber  on  their  limits,  nor  did  they 
serve  a  copy  of  the  protest  on  Symes  k  Co. 
On  the  contrary,  even  then,  after  they  had 
written  to  Symes  k  Co.,  saying  that  Moffatt 
had  worked  upon  their  limits  during  the  pre- 
vious year  to  the  extent  of  about  300,000  feet 
of  timber,  they  wattf  most  anxious  that  Svmes 
k  Co.  should  no^Kscontinue  their  advances. 
The  evidence  of  Mr.  Fitapbtrick  as  to  this 
part  of  the  case  is  very  important.  He  says  that 
when  about  the  18th  or  20th  December,  1856,  ho 
spoke  of  slopping  the  supplies  then  being  fur- 
nished by  Symes  k  Co.,  Mr.  Egan  "  begged 
of  him  in  God's  name  not  to  do  anything  rash," 
and  pledged  himself  &  to  settle  everything," 
and  "  make  all  right"  with  Mr.  Symes  in 
England,  adding  "  if  you  now  stop  everything 
we  will  be  ruined,  for  you  know  that,  just  now 
I  am  in  difficulties  myself."  It  is  to  be  ob- 
served that  this  took  place  some  months  after 
all  the  timber  seized  in  this  cause  had  been 
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cut;  and  that  no  part  of  that  timber  was  cut 
after  the  date  of  the  first  letter  which  appears 
to  have  been  written  by  Kgan  &  Co.  to  Symes 
ft  Co.,  about  the  affairs  of  Moffatt,  namely 
of  the  20th  November,  1856.  It  is  true  that 
after  the  date  of  that  letter,  Symes  ft  Co.  con- 
tinued to  make  advances  to  Moffatt,  and  re- 
ceived from  him  the  timber  seized  in  this 
cause;  but  it  was  not  to  be  expected,  and 
Egan  ft  Co.,  as  I  have  already  observed,  do 
not  appear  to  have  expected  that  Symes  ft  Co. 
would  have  ceased  to  make  advances  to  Mof- 
fatt on  their  receiving  the  letter  of  the  20th 
November,  1856.  At  that  time,  the  balance 
due  by  Moffatt  to  Symes  exceeded  £7000,  and 
a  large  part  of  the  timber  manufactured  from 
the  advances  of  Symes  ft  Co.,  was  then  lying  in 
the  forest,  and  there  is  every  reason  to  believe 
that  if  Symes  ft  Co.,  or  some  other  parties, 
had  not  made  advances  to  Moffatt,  that  timber 
would  have  been  lost  to  all  concerned.  The 
course  pursued  by  Symes  ft  Co.  was  to  make 
advances,  not  for  the  purpose  of  having  more 
timber  cut  upon  the  limits  of  Egan,  but  in 
order  to  get  out  the  timber  already  cut,  and 
the  whole  of  the  timber  delivered  to  Symes  ft 
Co.  by  Moffatt  as  well  in  the  year  1857,  as  in 
the  year  1856,  did  not  even  nearly  amount  to 
the  quantity  mentioned  by  Egan  ft  Co.,  in 
their  letter  of  the  20th  November,  1856,  as 
having  been  manufactured  by  Moffatt  in  that 
year  alone.  It  may  be  added  that  as  Egan  ft 
Co.  allowed  the  timber  brought  down  in  1856, 
to  be  delivered  to  Symes  ft  Co.,  it  is  to  be  pre- 
sumed  that  they  thought  that  firm  reasonably 
entitled  to  that  timber ;  and  if  they  had  a  just 
claim  to  the  timber  received  by  them  in  1856, 
}hey  had  an  equally  just  claim  to  the  timber 
received  by  them  in  1857. 

That  Egan  ft  Co.  have  been  losers  by  these 
transactions  is  plain;  for  their  limits  have 
been  worked  upon  for  two  years  without  any 
advantage  to  them ;  but  for  this  Symes  ft  Co. 
are  not  to  blame.  They  m  ade  advances  in  the 
usual  course  of  trade,  and  upon  the  security 
•usual  in  -such  cases,  and  they  still  appear  to 
be  unpaid  to  the  extent  of  above  £5,000  ;  and 
if  Egan  ft  Co.  had  themselves  continued  to 
make  advances  to  Moffatt,  it  seems  more  than 
probable  that  they  would  have  lost,  not  only 
the  timber  which  they  now  lose,  but  a  part  of 


their  advances  in  addition.  The  case  upon 
the  intervention,  according  to  my  view,  may 
be  reduced  to  this :  the  advances  by  Symes  ft 
Co.  were  as  much  for  the  advantage  of  Egan 
ft  Co.  as  of  Moffatt.  He  was  allowed  to  have 
possession  of  the  limits  of  Egan,  and  to  use 
the  advances  of  Symes  ft  Co.,  in  manufactur- 
ing timber 'there,  with  the  knowledge  and 
consent  of  Egan  ft  Co.,  and  they  now  cannot 
reasonably  object  to  Symes  ft  Co.  having  the 
security  for  which  they  stipulated,  and  which 
was  not  beyond  what  was  usual  in  such  cases. 

Duval,  C.  J.,  Mondelet,  and  Loranger,  JJ., 
concurred. 

A.  <fc  W.  Robertson,  for  Appellants. 

R.  <fc  G.  Lafiamme,  for  Respondents. 


Gibson,  (plaintiff  par  reprise  d1  instance) 
Appellant;  Moffatt,  (defendant  in  the 
Court  below,)  Respondent;  and  Supple, 
(intervening  party  in  the  Court  below,) 
Respondent. 

Revindication. 

Held,  that  a  party  cannot  claim  to  be  pro- 
prietor of  the  timber  cut  upon  timber  limits, 
while  at  the  same  time  he  brings  an  action  for 
the  price  for  which  he  sold  the  said  timber. 

Meredith,  J.  In  the  above  case  (No.  91,) 
in  which  Symes  ft  Co.  are  intervening  parties, 
the  plaintiffs  John  Egan  ft  Co.,  by  a  writ  of 
Baisit-arrtt,  seized  as  belonging  to  the  defen- 
dant the  timber  which  he  made  during  the 
winter  of  1855-6,  and  pledged  for  advances  to 
Symes  ft  Co.,  and  in  this  cause,  the  plaintiff 
John  Egan,  one  of  the  firm  of  John  Egan  ft 
Co.,   seized  under  a  sodsie  revcndication,  as 
belonging  to  the  defendant,  the  timber  which 
he  manufactured  in  the  winter  of  1856-7,  and 
pledged  for  advances  to  the  present  interven- 
ing party,  John  Supple.     The  whole  of  the 
said  timber,  as  well  that  seized  in  the  cause 
No.  91,  as  that  seized  in  this  cause,  was  cut 
upon  the  timber  limits  held  in  the  name  of 
John  Egan,    and  which  it  was  intended  that 
the  defendant  should  acquire  under  the  agree- 
ment of  the  13th  July,  1855,  to  which  refer- 
ence is  made  in  the  course  of  my  remarks  in 
the  case  No.  91.    The  demand  of  the  plain- 
tiffs in  the  case  No.  91,  is  founded  on    that 
agreement ;  and  in  the  present  case  th*  same 
agreement  is  the  basis  of  the  defence. 
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The  contention  of  the  defendant  is  that  by 
tie  agreement  of  the  13th  July,  1855,  upon 
which  he  is  sued  in  the  cause  Ne.  91,  he  agreed 
to  pay  Egan  k  Co.,  in  four  annual  instal- 
ments, £8,500,  in  consideration  of  their  trans- 
ferring to  him  certain  timber  limits  upon  which 
the  timber  seized  in  this  cause  had  been  out ; 
that  they  received  from  him  in  part  payment 
of  the  said  sum  of  £8,500,  negotiable  paper  to 
the  extent  of  £2,300,  on  account  of  which 
there  has  been  paid  £1800,  that  they  allowed 
him  to  enter  upon  and  manufacture  timber 
on  the  said  timber  limits  j  and  that  the  plain- 
tiff whilst  he  joins  his  copartners  in  enforcing 
the  agreement  in  question,  as  being  binding 
on  the  defendant,  cannot,  as  he  attempts  to  do 
in  the  present  case,  treat  that  agreement  as  if 
it  were  null,  by  exercising  an  unqualified  right 
of  ownership  over  the  timber  limits,  in  consi- 
deration of  which  the  defendant  so  agreed  to 
pay  £8,500,  and  as  already  mentioned  has 
actually  paid  £1,800. 

The  feet  that  Egan  k  Co.  received  from  the 
defendant  a  negotiable  note  for  £1,500,  on 
account  of  which  £1,000  has  been  paid,  is  not 
denied ;  and  I  think  that  the  right  of  the  de- 
fendant to  have  credit  for  the  other  £800  is, 
as  I  have  explained  in  the  case  No.  91,  also 
established.  It  is  true  that  under  the  agree- 
ment of  July,  1855,  the  defendant  was  bound 
to  give  security  within  a  certain  time  and  that 
he  has  wholly  failed  to  give  that  security,  and 
the  pretention  on  the  part  of  the  defendant 
that  Egan  k  Co.  waived  their  right  to  secur- 
ity, by  taking  a  part  of  the  purchase  money 
without  exacting  security,  is  quite  untenable. 
I  think  that  Egan  k  Co.  had,  and  still  have, 
a  right  either  to  enforce  the  agreement  irres- 
pective of  security,  or  to  cause  the  agreement 
to  be  rescinded  in  consequence  of  the  failure 
of  the  defendant  to  give  security ;  but  I  do  not 
«e  how  the  agreement  can  be  binding  upon 
the  purchaser  without  being  at  the  same  time 
binding  upon  the  vendors  and  each  of  them ; 
and  I  therefore  think  that  Egan,  whilst  join- 
ing with  his  copartners  in  suing  for  the  price 
of  the  property  sold  by  the  agreement  of  July, 
1855,  cannot,  in  his  own  name,  claim  the 
ownership  of  that  property  as  if  it  had  not  been 
aold.  In  a  word,  Egan  k  Co*  had  their  option : 
as  the  defendant  failed  to  give  the  stipulated 


security,  they  had  it  in  their  power  to  cause  the 
agreement  to  be  treated  as  binding  or  as  not 
binding,  but  they  cannot  treat  it  as  binding 
upon  one  side,  without  admitting  that  it  is  bind- 
ing upon  the  other,  and  in  order  to  prevent  mis- 
apprehension I  may  observe  that  I  think  Egan 
k  Co.  will  have  the  same  right  after  this  action 
has  been  dismissed.  They  may,  if  they  think  fit, 
repudiate  the  agreement  in  consequence  of  the 
failure  of  the  defendant  to  give  them  security, 
but  they  cannot,  at  one  and  the  same  time, 
claim  the  limits  and  also  the  consideration 
which  the  defendant  agreed  to  give  for  those 
limits.  According  to  this  view,  the  judgment 
of  the  Court  below,  dismissing  the  plaintiff's 
demand, is  right,  and,  as  between  the  defendant 
and  the  intervening  party,  I  think  there  can 
be  no  difficulty  in  maintaining  the  interven- 
tion which  is  not  contested  by  the  defendant. 

Duval,  C.  J.,  Mondelet,  and  Loranger,  JJ., 
concurred.  [It  was  intimated  by  Judge  Me- 
redith that  Judge  Ay  1  win,  who  was  unable  to 
be  present,  also  concurred  in  both  these  judg- 
ments.] 

A.  is  W.  Robertson,  for  Appellants. 

R.  &  G.  Laflamme,  for  Respondents. 


Brahadi,  (plaintiff  in  the  Court  below,)  Ap- 
pellant ;  and  Bergeron  et  al,  (defendants 
in  the  Court  below,)  Respondents. 

Service  of  Declaration  in  cases  o/Saisie  Gage- 
rie—  C.  S.  L.  C.  Cap.  83,  Sec.  57. 

Held,  that  under  C.  S.  L.  C.  cap.  83,  sec. 
57,  in  cases  of  saisio-gagerie,  it  is  sufficient 
service  of  the  declaration  to  leave  a  copy  at 
the  prothonotary'8  office,  and  it  is  not  neces- 
sary that  the  ordinary  delays  for  service 
should  be  allowed  between  such  service  of 
declaration  at  the  prothonotary'e  office  and  the 
return  of  the  action. 

This  was  an  appeal  from  a  judgment  ren- 
dered by  Badgley,  J.,  in  the  Circuit  Court  on 
the  30th  of  September,  1865,  (reported  1  L.  C 
Law  Journal,  p.  67.)  The  plaintiff  having 
issued  a  saisie-gagerie  for  rent,  the  defendant 
pleaded  by  exception  d  la  forme,  that  the 
usual  delay  of  five  clear  days  should  have 
been  allowed  between  the  service  of  the  de- 
claration and  the  return  of  the  writ.  It  ap- 
peared that  service  of  the  declaration  had  been 
made  by  leaving  a  copy  for  each  of  the  defen- 
dants, at  the  office  of  the  clerk  of  the  Circuit- 
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Court,  three  days  before  the  return  of  the  ac- 
tion. Judge  Badgley  was  of  opinion  that  this 
was  not  sufficient,  and,  maintaining  the  ex- 
ception, dismissed  the  plaintiff's  action.  From 
this  judgment  the  plaintiff  appealed. 

Duval,  C.J.  Under  cap.  83,  sec.  57,  the 
service  was  sufficient,  and  the  judgment  must 
be  reversed. 

Meredith,  Drummond,  and  Mondelet,  JJ., 
concurred.* 

Day  and  Day,  for  Appellant. 

T.  and  C.  C.  Delorimter,  for  Respondents. 


Kelly  (defendant  in  the  Court  below),  Ap- 
pellant; and  Morehouse  (plaintiff  in  the 
Court  below),  Respondent. 

Breach  of  Contract 

The  only  difficulty  in  this  case  arose  from 
-an  involved  account. 

This  was  an  appeal  from  a  judgment  ren- 
dered by  Smith,  J.,  in  the  Superior  Court  at 
Montreal,  on  the  1st  of  April,  1864.  The  ac- 
tion was  instituted  to  recover  $1549,  for 
breach  of  a  contract  made  at  Sorel  on  the 
18th  of  March,  1863,  under  which  the 
defendant  was  to  deliver  5,000  bushels  of 
oats  to  the  plaintiff,  after  the  opening 
of  the  navigation.  The  plaintiff  paid  $1300 
on  account,  and,  at  the  opening  of  the 
navigation,  sent  his  boats  to  Sorel  to  receive 
the  grain,  notified  the  defendant  that  he  was 
ready  to  receive  it,  and  offered  the  balance  of 
the  price.  The  defendant,  however,  delivered 
only  550  bushels,  and  the  plaintiff  claimed 
damages  to  the  extent  of  10$  cents  per 
bushel  on  the  balance,  making  in  all,  in- 
cluding the  amount  overpaid,  the  sum  now 
sued  for.  The  plea  admitted  that  only  part 
of  the  oats  had  been  delivered,  but  alleged 
.that  the  plaintiff  had  not  asked  for  the 
balance,  and  that  his  claim  for  damages  and 
monies  advanced  was  set  off  by  a  contra  ac- 
count of  monies  paid,  goods  sold,  <fec.  The 
Court  below  having  sustained  the  plaintiff's 
pretensions,  the  defendant  appealed. 

*  This  decision  supplies  the  hiatus  which  cer- 
tainly existed  in  the  Statute,  as  to  whether  in 
these  exceptional  cases,  it  was  necessary  to 
Allow  the  ordinary  delay  between  service  of 
declaration  and  the  return  of  the  action. 


Meredith,  J.,  dissenting.  The  difficulty  is 
with  respect  to  a  payment  of  $1600  said  to 
have  been  made  to  one  Dixon.  Should  this 
be  imputed  as  a  payment  under  the  More- 
house contract,  or  under  the  Dixon  contract  ? 
I  am  inclined  to  believe  that  it  was  paid  un- 
der the  present  contract. 

Duval,  C.J.  I  admit  that  there  is  some 
difficulty  in  the  case,  but  Bounds,  the  plain- 
tiffs agent,  has  sworn  positively  that  the 
$1600  had  nothing  to  do  with  the  contract  in 
this  case.  If  the  man  has  perjured  himself; 
he  must  be  prepared  to  take  the  consequences. 
We  cannot  do  otherwise  than  confirm  the 
judgment. 

Drummond,  and  Mondelet,  JJ.,  concurred, 

J.  Armstrong,  for  Appellant. 

A.  and  W.  Robertson,  for  Respondent. 


De  Beaujeu  (plaintiff  in  the  Court  below). 
Appellant ;  and  Dkschamps  (defendant  in  the 
Court  below),  Respondent.  (2)  The  Same, 
Appellant  j  and  Lalonde  (defendant  par  to 
prist  dHnstance  in  the  Court  below),  Respon- 
dent. 

Transaction — Discussion. 

The  plaintiff  and  defendant  were  parties  to 
an  acte  de  transaction,  by  which  the  defen- 
dant and  other  tiers  dStmteurs  bound  them* 
selves  to  pay  a  certain  proportion  of  the 
balance  of  a  hypothecary  debt  due  to  the 
plaintiff  by  F.,  from  whom  they  had  purchase! 
lands,  after  the  amount  of  such  balance  should 
have  been  settled  by  the  discussion  of  Y.'s 
property,  and  application  of  the  proceeds  in 
reduction  of  the  debt.  The  plaintiff  having 
brought  an  action  based  on  the  transaction  :— 
Held,  that  the  proof  of  the  discussion  of  F.'a 
property  was  insufficient,  and  that  the  defen- 
dant was  not  bound  to  indicate  the  effects  to 
be  discussed. 

As  these  two  cases  present  the  same  ques- 
tion, with  the  same  proof,  it  is  only  necessary  : 
to  notice  the  first. 

The  appeal  was  instituted  from  a  judgmen 
of  the  Superior  Court,  rendered  by  Lor  anger  A 
J.,  on  the  30th  of  April,  1864,  dismissing  th«| 
plaintiffs  action.    The  facts  were  these : 

On  the  31st  of  January,  1821,  one  Filion! 
made  an  obligation  in  favour  of  J.  P.  Saveusa 
de  Beaujeu,  pere,  for  £1880,  payable  in  four 
years,  with  a  general  hypothecation  of  hit 
property.    On  the  24th  of  September,  1829, 
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FilioQ  made  another  obligation  in  favor  of 
De  Beanjeu  for  £467,  making,  when  added 
to  the  balance  due  on  the  former  obligation, 
£1559,  for  which  Filion  gave  a  general  hy- 
pothec on  his  property.    It  was  alleged  that 
at  the  time  these  deeds  were  passed,  Filion 
was  proprietor  and  in  possession  of  the  land 
now  owned  by  the  defendant.    De  Beanjeu, 
pirtj  died  in  1832,  leaving  to  Madame  de 
Beanjeu  the  usufruct  of  all  his  property,  in- 
cluding the  claim  against  Filion,  who  pre- 
vious to  this  date,  had  sold  to  third  parties  all 
the  property  hypothecated  in  favour  of  De 
Beanjeu.    On  the  26th  of  December,  1839, 
the  ditentewrs  of  this  property,  including  the 
defendant,  by  arte  de  transaction  with  the 
plaintiff,  G.S.  De  Beaujeu,  (acting  in  his  own 
name,  and  as   attorney  for  his  mother,  the 
vxufndtihre  under  the  will,)  acknowledged 
themselves  to  be  the  proprietors  of  these  lands, 
and  that  said    lands  formerly  belonged  to 
Filion,  and  were  included  in  the  general  hy- 
pothecation of  his  property  under  the  obliga- 
tion.  It  was  further  agreed,  with  the  view  to 
avoid  an  action  en  declaration  dfhypotheque  on 
the  part  of  Madame  de  Beaujeu,  that  the  dS- 
tatieurs,  in  case  there  remained  a  balance  due 
alter  Madame  de  Beaujeu  had  discussed  the 
property  of  Filion,  should  each  pay  her  one- 
eleventh  part  of  such  balance,  in  four  instal- 
ments, the  first  of  which  was  to  be  payable 
'iiree  months  after  the  discussion,  and  the 
remainder  annually.    This  agreement  was 
siade  with  the  condition  that  Madame  de 
Beanjeu  should  deduct  one-fourth  from  the 
balance   of  her   claim ;  the  whole  without 
ovation  of  Madame  de  Beaujeu' s  hypothecary 
dahn  on  the  property. 

On  the  19th  of  February,  1847,  Mad.  De 
Beaujeu  died,  leaving  her  property  by  will  to 
V.r  son,  the  plaintiff  and  her  daughter  j  and 
on  the  18th  of  August,  1859,  the  plaintiff  insti- 
led the  present  action  against  the  defendant 
if  the  sum  of  £474  personally  due  under 
the  ocU  de  transaction,  and  for  £1,355  for  his 
(ihe  plaintiff's)  claim  under  the  obligation  and 
mortgage.  The  defendant  pleaded,  first,  that 
**  had  purchased  the  property  from  Filion 
is  1826,  prior  to  the  obligation  of  1829,  and  that 
on  the  23rd  of  September,  1829,  Filion  trans- 
ferred to  DeBeaujeu,  pere,  the  balance  due 


for  said  land,  and  that  by  taking  this  transfer, 
DeBeaujeu  had  bound  himself  not  to  bring 
any  hypothecary  claim  against  the  property. 
Further,- that  at  the  date  of  the  transaction  of 
1839,  the  defendant  had  acquired  the  pre- 
scription of  ten  years  against  any  claim  under 
the  mortgage  of  1821,  and  that  he  had  been 
induced  to  become  a  party  to  the  transaction 
through  erroneous  and  fraudulent  repre- 
sentations. The  defendant^  second  plea 
was  that  the  plaintiff  could  bring  no 
action  against  him  until  he  had  discussed  the 
property  of  Filion.  This  exception  being 
maintained,  and  it  being  also  held  by  the  judg- 
ment of  the  Court  below  that  the  plaintiff  had  . 
no  hypothecary  right  of  action,  he  instituted 
the  present,  appeal.  The  grounds  of  appeal 
were  that  the  discussion  of  Filion's  property 
was  clearly  established,  and  that  the  hypo- 
thecary right  of  action  was  acknowledged  in 
the  acte  de  transaction. 

Drummond,  J.,  after  stating  the  facts,  said : 
We  are  all  unanimous  in  the  opinion  that  the 
defendant  was  not  bound  to  point  out  the  effects 
of  Filion  that  could  be  discussed,  as  the  plain- 
tiff pretends,  and  we  think  that  the  proof  of 
discussion  is  not  sufficient.  Without  entering 
into  the  other  points  of  the  case,  we  think 
there  was  no  error  in  the  judgment,  and  that 
it  must  be  confirmed. 

Duval,  C.  J.,  Meredith,  and  Mondelet,  JJ., 
concurred, 

R.  <fc  G.  Laflamme,  for  Appellant. 

Doutre  <fc  Daousi,  for  Respondent. 


J  B.  T.  Dorion,  (defendant  in  the  Court 
below,)  Appellant  j  and  Kierzkowski, 
(plaintiff  in  the  Court  below,)  Respondent,. 
(2)  Zephir  Dorion,  (defendant  in  the  Court 
below,)  Appellant;  and  The  Same,  Res- 
pondent. 

Usurious  Interest — Premium. 

An  action  by  assignee  to  recover  back  usu- 
rious interest  under  the  old  law. 

Held,  that  the  money  having  been  paid  by 
only  one  of  the  assignors  and  his  wife,  the 
assignee  could  not  legally  claim  under  an 
assignment  from  the  whole  family. 

Quaere  as  to  premium  charged  by  agent. 

These  were  appeals  from  a  judgment  of  the 
Superior  Court,  rendered  at  Montreal  on  the 
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31st  of  December,  1863,  by  Smith,  J.,  con- 
demning the  defendants  jointly  and  severally 
to  pay  the  plaintiff  the  sum  of  £3958,  and 
interest.  The  following  were  the  circumstan- 
ces that  gave  rise  to  the  action :  On  the  11th 
of  November,  1845,  by  deed  passed  at  Mon- 
treal, the  plaintiff,  Eierzkowski,  acting  as  well 
for  himself  as  for  the  DeBartzch  family,  in- 
cluding himself  and  wife,  L.  T.  Drummond 
and  wife,  S.  G.  Monk  and  wife,  and  Count 
Rottermund  and  wife,  acknowledged  himself 
indebted  to  Marie  Louise  Cousin eau,  repre- 
sented by  her  son  and  attorney,  the  Appellant, 
in  the  sum  of  £4,875,  for  money  lent  for  the 
purpose  of  paying  off  mortgages  on  the  De 
Bartzch  property.  This  loan  was  to  be  repaid 
with  interest  in  eight  years.  During  the  six 
months  following  the  11th  of  November,  1845, 
Mad.  Cousineau  paid  £3,375  to  hypothecary 
creditors  indicated  by  the  borrowers.  In  1853, 
she  died,  and  left  the  Appellant  and  two  other 
children  her  universal  legatees.  On  the  21st 
of  October,  1862,  the  respondent  as  assignee 
of  the  rights  of  the  DeBartzch  family,  insti- 
tuted the  present  action  against  the  Appellant 
as  well  personally  as  the  legatee  and  heir  of 
Madame  Cousineau  his  mother,  and  against 
Zephir  Dorion,  his  brother.  In  this  action  it 
was  declared  that  although  the  deed  of  11th 
November,  1845,  stated  that  £4,875  had  been 
paid  to  the  DeBartzch  family,  in  reality  they 
had  only  received  £3325, 'the  balance,  £1,550, 
being  retained  by  Dorion,  the  attorney  of  Mad. 
Cousineau,  as  usurious  premium  upon  the 
loan  ;  and  a  claim  was  made  to  recover  back 
from  the  Appellant  as  representing  Mad. 
Cousineau,  the  sum  of  £5,329,  which  it  was 
alleged  had  been  repaid  her  in  excess  of  the 
amount  of  the  loan. 

The  defendant  admitted  in  his  plea  that  a 
sum  of  £1,500  had  been  paid  to  him  by  the 
borrowers,  but  he  alleged  that  this  sum  was 
not  retained  out  of  the  capital  of  the  loan 
made  by  his  mother,  but  that  it  was  paid  to 
him  by  the  borrowers  as  an  indemnity  for  the 
loss  of  his  time,  and  for  his  trouble  in  nego- 
tiating the  loan,  and  that  his  mother,  or  him- 
self as  her  legatee,  could  not  be  held  respon- 
sible for  it  in  any  way.  The  defendant  also  re- 
presented the  long  period  of  time  that  had 
elapsed    before   the   plaintiff  instituted  the 


action.  The  judgment  of  the  Court  below 
having  held  that  the  £1,500  was  exacted  by 
Mad.  Cousineau  as  usurious  interest,  the 
defendant  appealed. 

Meredith,  J.  (dissenting).  It  is  evident  that 
this  case  must  be  disposed  of  in  exactly  the 
same  way  as  though  16  Vict  Cap.  80,  had  not 
been  passed.  According  to  my  view,  the  plaintiff 
having  a  valid  transfer  of  the  rights  of  the 
DeBartzch  family,  had  a  right  of  action  to 
recover  the  excess  of  interest  paid  to  Madame 
Cousineau.  The  Appellant  says  the  condem- 
nation should  not  have  been  joint  and  several 
against  the  heirs;  and;  further,  that  they 
should  not  have  been  condemned  to  pay 
interest  from  the  date  of  the  deed  of  1845.  1 
think  both  these  propositions  well  founded, 
and  that  the  judgment  should  be  rectified  in 
these  respects.  Interest  should  only  be  com- 
puted from  service  of  process. 

Duval,  C.  J.  It  is  undoubted  that  the 
action  condiciio  indebiti  is  given  to  the  debtor 
in  a  case  like  this,  which,  through  a  miscon- 
ception on  the  subject  of  usury,  was  made  an 
exception  to  the  general  rule  that  the  condiciio 
indebiti  is  not  given  to  the  debtor  who  has 
paid  a  sum  of  money  with  his  eyes  open. 
This  exception  was  made  because  it  was 
strangely  thought  that  usury  was  forbidden 
by  the  laws  of  God,  parties  who  took  it  being 
liable  to  a  criminal  prosecution  in  France,  and 
to  excommunication.  These  antiquated  no- 
tions rested  upon  principles  which  are  now 
known  to  have  been  erroneous.  Still,  it 
would  be  the  duty  of  the  judges  to  yield  res- 
pect to  the  law  and  to  aid  a  party  in  recover- 
ing money  though  paid  voluntarily  and  in  a 
manner  highly  beneficial  to  'his  interests,  if 
the  case  came  under  the  law.  We  come,  then, 
to  the  consideration  of  the  facts. 

As  to  Zephir  Dorion,  brother  of  the  agent 
who  managed  the  loan,  there  is  no  proof 
against  him  whatever,  and  therefore  the 
action  against  him  should  have  been  dismissed. 
The  real  actor  was  J.  Bte.  T.  Dorion,  who 
carried  the  whole  matter  through.  I  am  con- 
vinced that  his  mother  knew  nothing  of  the 
usurious  transaction.  He  admits  that  he 
got  more  than  six  per  cent.,  and  that  he  pock- 
eted the  surplus.  His  admission  must  be 
taken  against  himself.    The  case  would  then 
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stand  in  this  position:  Judgment  could  be 
pronounced  under  no  circumstances  against 
any  one  but  J.  Bte.  Dorion.     There  could  be 
no  soUdariU  of  condemnation,  and  thus  the 
amount  due  by  each  would  be  reduced  accord- 
ingly.   Then,  again,  interest  should  not  have 
been  allowed  on  this  money.     The  truth  is 
there  are  objections  at  every  stage  of  the  pro- 
ceedings.     However,    the   judgment  of  the 
Court  is  based  upon  this :  the  respondent  has 
obtained  an  assignment  of  the  rights  of  the 
heirs  DeBartsch,   and  brings  his  action  a* 
their  assignee.     Now,  it  is  certain  that  the 
assignee  has  no  more  right  than  his  assignors : 
they  had  no  right  in  this  case,  for  the  money 
was  not  paid  by  them.    This,  in  my  view  of 
the  case,  puts  an  end  to  the  action.   We  must 
have  dismissed  the  action  if  brought  in  the 
name  of  the  assignors,  and  therefore  we  must 
dismiss  it  when  brought  in  the  name  of  the 
assignee.  We  restrict  our  judgment  to  this,  that 
Mr.  Kierzkowski  has  brought  his  action  upon 
an  assignment  of  rights  which  never  existed. 
The  judgment  of  the  Court,  in  the  first  case,  is 
that  the  judgment  appealed  from  is  erroneous, 
because  by  the  evidence  adduced,  it  is  estab- 
lished that  the  sum  of  money  claimed  under 
the  transfer  of  18th  March,  1862,  was  paid 
through  and  by  the  Hon.  L.  T.  Drummond 
and  Dame  Joeephte  Elmire  Debartzch,  his 
wife,  who  alone  can  claim  the  amount,   if 
usuriously  and  illegally  exacted  as  pretended, 
and  the  other  assignors,  who  have  paid  no  part 
of  said  sum  of  money,  have  no  right  of  action 
against  the  Appellants  to  recover  any  part  of 
the  sum,  and  consequently  the  judgment  is 
reversed.    In  the  case  of  Zephir  Dorion,  ap- 
pellant, the  judgment  is  also  reversed,  on  the 
ground  that  the  plaintiff  has  not  proved  the 
allegations  of  his  declaration. 
Mondelet,  and  Berthelot,  JJ.,  concurred. 
Leblanc,  Cassidy  &  Leblanc,  for  the  Appel- 
lants ;  R.&Q.  Lqflamme,  for  the  Respondent. 

■  June  6. 

Valls,  (defendant  in  the  Court  below,)  Ap- 
pellant; and  The  British  American  Land 
Co.,  (plain tins  in  the  Court  below,)  Res- 
pondents. 

Damage* — Assignment 
An  action  founded  on  an  assignment.    As- 
signment held  to  be  valid. 


This  was  an  appeal  from  a  judgment  of  the 
Superior  Court  in  the  District  of  St.  Francis, 
rendered  by  Short,  J.,  on  the  19th  of  March, 
1863,  by  which  the  appellant  was  condemned 
to' pay  the  sum  of  $200,  and  interest. 

The  facts  were  these :  The  respondents,  by 
deed  of  sale  executed  at  London,  England,  on 
the   9th  of  January,   1855,  purchased  from 
Maria  A.   Cunningham,  and  Percy  Arthur 
Cunningham,  her  husband,  lots  5  and  6,  in 
the  14th  Range,  and  lot  6,  in  the  13th  Range, 
Ascot,  for  the  sum  of  £307  10s,  stg.     This 
land  was  purchased  as  free  from  all  incum- 
brance, but  on  the  14th  of  October,  1858,  the 
respondents    were  sued    by  the  Appellant, 
Anna  Maria  Valls,  in  a  hypothecary  action, 
to  dilaisscr  the  land,  or  pay  a  mortgage  due 
her  of  $1,200,  for  an  annual  allowance  stipu- 
lated in  her  favor  in  the  deed  of  settlement 
between  the  heirs  of  the  late  Hon.  W.B.  Felton, 
(the  Appellant  being  his  widow,  and  Maria 
A.  Cunningham,  his  daughter,)   for  which 
the  land  was  hypothecated.   The  respondents 
discovering  the  position  of  affairs,  and  finding 
their  recourse  against  Percy  Cunningham  at 
that  time  of  little  worth,  made  an  offer  to  the 
Appellant  to  purchase  her  claim  against  Cun- 
ningham and  his  wife,  to  hold  it,  in  order  that, 
if  they  came  into  possession  of  property  there- 
after, the  Company  might  obtain  indemnity 
for  their  loss,  and  prevent  further  mortgage 
from  accruing.       The  Appellant  agreed  to 
assign  to  the  respondents  her  demande,  as  well 
what  had  accrued  as  what  might  thereafter 
accrue,  against  Maria  Cunningham  and  her 
husband,  under  the  deed  of  settlement,  for  the 
sum  of  $200,  and  the  assignment  was  made  ac- 
cordingly. Some  time  after  this,  Cunningham 
upon  the  death  of  his  father,  came  into  pos- 
session of  property  and  a  title,  and  amongst 
other  property  he  acquired  a  farm  known  as 
The  Edson  Place,  in  Barnston,  worth  $1,200. 
The  Appellant,  though  she  had  transferred 
her  debt  to  the  Respondents,  caused  an  action 
to  be  instituted  against  Sir  Percy  Cunningham 
for  £325,  the  amount  of  her  claim  under  the 
deed  of  settlement,  obtained  judgment  against 
him  as  an  absentee,  and  caused  The  Edson 
Place  and  some  other  property  to  be  seized 
and  sold. 
The  respondents  alleged  that  they  had  no 
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intimation  of  these  proceedings!  and  the  pres- 
ent action  was  instituted  to  recover  $1,600  as 
damages  for  the  acts  of  the  Appellant  who, 
after  transferring  her  claim  to  them,  had 
levied  some  $1,600  by  execution  against  the 
property  of  Sir  Percy  Cunningham. 

To  this  action  the  Appellant  pleaded,  by 
peremptory  exception,  that  the  assignment 
was  made  for  the  purpose  of  enabling  the  res- 
pondents to  bring  an  action  against  Cunning- 
ham and  his  wife  in  England,  and  that  the 
only  sum  intended  to  be  permanently  trans- 
ferred was  the  sum  of  $200,  paid  by  the  res- 
pondents in  discharge  of  the  mortgage  on  the 
land  named  in  the  assignment. 

The  case  proceeded  to  judgment  without 
any  evidence  being  adduced  on  the  part  of  the 
defendant,  except  answers  to  interrogatories 
on  fails  et  articles,  but  before  judgment  the 
plaintiffs  limited  their  demande  to  $200,  with 
interest  from  the  time  they  had  paid  this  sum, 
and  judgment  went  in  their  favor  accordingly. 
The  defendant  now  appealed,  contending  that 
the  assignment  was  illegal  and  could  not  be 
enforced,  and  that  she  had  only  received  from 
the  proceeds  of  the  Sheriff's  sale  the  sum  of 
$100,  less  the  costs. 

The  judges  of  the  Court  of  Appeals  (Duval, 
C.J.,  Meredith,  Drummond,  Mondelet  and 
Polette,  JJ.,)  were  unanimously  of  opinion 
that  there  was  no  error  in  the  judgment  of 
of  the  Court  below,  and  that  it  must  be  con- 
firmed with  costs. 

FdUm  <fc  Griffith,  for  Appellant. 

Sanborn  &  Brooks,  for  Respondents. 

Quebec,  June  19th. 

(Duval,  C.J.,  Aylwin,  Meredith,  Drum- 
mond, and  Mondelet,  J  J.) 

Woodman,  and  Genier,  (Montreal  case,) 
Preliminary  exception  rejected. 

Quebec,  June  20th. 

(Duval,  C.  J.,  Aylwin,  Drummond,  Monde- 
let and  Badgley,  JJ.) 

O'Neill,  and  The  Mayor  op  Quebec,  Judg- 
ment confirmed. 

(Duval,  C.  J.,  Aylwin,  Drummond,  and 
Mondelet,  JJ.) 

IJell  and  Stephen,  confirmed. 

Brown  and  Lowry,  confirmed. 

Larochelle  and  Mailloux,  reversed. 


Lepage  and  Stevenson,  confirmed. 

Kempt  and  Letellier,  confirmed,  Drum- 
mond, J.,  dissenting. 

Kempt  and  Lamontaonb,  confirmed,  Drum- 
mond, J.,  dissenting. 

Bettersworth  and  Hough,  confirmed. 

Blais  and  Blouin,  confirmed. 


RECENT  ENGLISH  DECISIONS. 

CHANCERY  APPEAL  CASES. 

Incomplete    Gift — Parol    declaration   of 
Trust, — A  father  put  a  cheque  for  £900  into 
the  hand  of  his  son  of  nine  months  old,  saying, 
"I  give  this  to  baby  for  himself) "  and  then 
took  back  the  cheque  and  put  it  away.    He 
also  expressed  his  intention  of  giving  the 
amount  of  the  cheque  to  the  son.     Shortly 
afterwards  the  father  died,  and  the  cheque  w&« 
found  amongst  his  effects: — Held,  under  the 
circumstances,  that  there  had  been  no  gift  to 
or  valid  declaration  of  trust  for  the  son.  Jones 
t>.  Lock,  Ch.  Ap.  25.    Lord  Cran worth  said: 
"  It  was  all  quite  natural,  but  the  testator 
would  have  been  very  much  surprised  if  be 
had  been  told  that  he  had  parted  with  the 
£900,  and  could  no  longer  dispose  of  it.    It 
all  turns  upon  the  facts,  which  do  not  leal 
me  to  the  conclusion  that  the  testator  mean 
to  deprive  himself  of  all  property  in  the  note, 
or  to  declare  himself  a  trustee  of  the  money 
for  the  child.    I  extremely  regret  this  result, 
because  it  is  obvious  that,  by  the  act  of  God. 
this  unfortunate  child  has  been  deprived  of  a 
provision  which  his  father  meant  to  make  k-r 
him."  ' 

Bills  "Withdrawn. — Owing  to  the  pre- 
sure  of  business  at  the  end  of  the  session,  tin 
bill  for  the  establishment  of  public  libraries 
and  also  the  bill  for  doing  away  with  putfl 
executions,  to  which  we  have  before  alluded 
were  not  carried  through,  and  were  withdraw! 

The  County  op  Two  Mountains. — 3| 
Daoust,  M.P.P.,  the  defendant  in  the  a 
of  Regina  v.  Daoust,  reported  in  the  last  nu 
ber  of  the  Journal,  resigned  his  seat  as  rep 
sentative  of  the  County  of  Two  Mountains: 
the  Legislative  Assembly,  on  the  6th  of  Ji 
last,  but  has  since  been  re-elected  by  his  o 
stituents. 
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THE  EXTRADITION  OF  LAMIRANDE. 

He  who  would  desire  to  laud  the  adminis- 
tration of  justice  in  this  land,  to  speak  plea- 
sant things  of  the  energy  and  vigour  of  the 
Bench  in  carrying  out  laws  and  treaties  with 
the  purpose  of  doing  substantial  justice,  or 
itiio  would  fain  dwell  with  well  buttered 
phrase  on  the  manly  and  upright  firmness  of 
pablie  officers  in  keeping  within  the  limits  of 
ileir  duty,  he,  we  say,  who  would  like  to 
-peak  or  write  after  this  fashion,  had  better 
av...M  the  subject  of  extradition,  and  our  ex- 
trilition  cases.  Some  fatality  hangs  over  them, 
&me  blunder  besets  them,  some  suspicion  of 
cr«oked  dealing  ever  attends  them.  The  most 
:?c?n  case,  that  of  Lamirande,  only  furnishes 
another  unfortunate  example.  We  see  a  man 
carried  from  our  shores  who  in  the  opinion, 
be  it  right  or  wrong,  of  the  judges  of  our  high- 
er CWt,  is  innocent  of  the  crime  imputed  to 
ija.  As  far  as  the  individual  is  concerned, 
:  •:  aaght  we  know,  there  may  be  no  room  for 
empathy  or  commiseration.  Unfaithful  to 
&  trust  reposed  in  him,  fearing  to  face  a  jury 
ct  hia  countrymen,  betaking  himself  beyond 
ti>;  eeas,  and,  in  the  first  instance,  success* 
laUr  evading  his  captors,  he  is  probably  as 
peat  a  culprit  as  any  poor  rogue  who  is  really 
»ci  truly  guilty  of  forgery  as  defined  by  our 
iiw.  But  we  did  not  expect  to  see  a  counsel 
tented  in  the  law,  and  holding  high  office, 
attempting  to  divert  attention  from  the  true 
i»ne  by  representations  of  the  worthlessness 
tf  the  individual,  or  forgetting  that  an  inno- 
feat  man  may  to-morrow  be  the  victim  of  some 
krcy  and  highhanded  proceeding,  which 
*-nld  seek  shelter  behind  the  precedent  of 
kJffiusDE,8  case,  if  such  precedent  were  per- 
mitted by  the  silence  and  apathy  of  the  pub- 
lic. 

But  one  practical  result  seems  likely  to 
&*  from  the  unfortunate  occurrences  of  the 
pet  few  weeks.  The  privilege  of  the  great 
wnt  is  to  be  carefully  guarded  now,  when 
toe  fair  fame  of  the  country  has  been  tarnished, 


and  when  American  citizens  amongst  us  talk 
of  placing  themselves  under  the  consular  flag 
for  protection.  Henceforth,  some  (not  all)  of 
our  judges  have  stated,  the  writ  of  habeas 
corpus  is  to  issue  immediately,  and  the  pri- 
soner is  thus  to  be  brought  before  the  Court. 

As  a  record  of  a  case  of  no  little  importance 
it  may  be  interesting  that  the  facts  should  be 
stated,  and  we  accordingly  avail  ourselves  of 
the  statement  drawn  up  by  Mr.  Justice  Drum- 
mond,  read  by  him  in  Chambers  on  Tuesday, 
the  28th  of  August,  and  subsequently  forwarded 
to  His  Excellency  the  Governor  General. 
We  also  append  a  letter  written  to  the  Mon- 
treal Gazette,  by  Mr.  Ramsay,  stating  the  case 
from  an  opposite  point  of  view,  for  the  satis- 
faction of  those  who  may  think  the  Judge's 
narrative  too  highly  coloured. 

The  statement  of  Mr.  Justice  Drfmmokd 
is  as  follows : — 

"On  the  26th  July  last  a  document  under  the 
signature  of  His  Excellency  the  Governor  Ge- 
neral, purporting  to  be  a  warrant  for  the  extra- 
dition of  the  petitioner,  issued  under  the  au- 
thority vested  in  his  Excellency  by  the  provi- 
sions of  the  statute  passed  by  the  Legislature 
of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  in  the  sixth  and  seventh  years  of  Her 
Majesty's  reign,  intituled  "An  act  to  give  ef- 
fect to  a  convention  between  Her  Majesty  and 
the  King  of  the  French  for  the  apprehension 
of  certain  offenders,"  setting  forth  that  the 
said  petitioner  stood  accused  of  the  crime  of 
"forgery  by  having,  in  his  capacity  of  cashier  of 
"  the  Bank  of  France  at  Poitiers,  made  false  en- 
1 '  tries  in  the  books  of  the  said  bank,  ana  thereby 
11  defrauded  the  said  bank  of  the  sum  of  seven 
"  hundred  thousand  francs  j"  that  a  requisition 
had  been  made  to  His  Excellency  by  the  Con- 
sul-General  of  France  in  the  Province  of  Bri- 
tish North  America,  to  issue  his  warrant  for 
the  arrest  of  the  said  prisoner,  and  requiring 
all  the  justices  of  the  peace  and  other  magis- 
trates and  officers  of  justice  within  their  seve- 
ral jurisdictions,  to  aid  in  apprehending  the 
petitioner  and  committing  him  to  jail. 

Under  this  document  the  prisoner  was 
arrested,  and  after  examination  before  William 
H.  Brehaut,  Esq.,  police  magistrate  and  justice 
of  the  peace,  was  fully  committed  to  the  com- 
mon jail  of  this  district  on  the  -22nd  day  of  the 
current  month  of  August. 

On  the  following  day,  between  the  hours  of 
11  and  12  o'clock  in  tne  forenoon,  notice  was 
given  in  due  form  by  the  prisoner's  counsel  to 
the  counsel  charged  with  the  criminal  prosecu- 
tions in  this  district,  that  he  (the  counsel  for 
the  prisoner)  would  present  a  petition  to  any 
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one  of  the  judges  of  the  Court  of  Queen's  Bench 
who  might  be  present  in  Chambers  at  one 
o'clock  in  the  afternoon  of  the  following  day, 
(the  24th)  praying  for  a  writ  of  Habeas  Corpus 
and  the  discharge  of  the  prisoner. 

At  the  time  appointed  this  petition  was  sub- 
mitted to  me. 

Mr.  J.  Doutre  appeared  for  the  petitioner, 
Mr.  T.  K.  Ramsay  for  the  Crown,  and  Mr. 
Pominville  for  the  private  prosecutor. 

A  preliminary  objection,  raised  on  the 
ground  of  insufficient  notice,  was  overruled. 
Mr.  Doutre  then  set  forth  his  client's  case  in 
a  manner  so  lucid,  that  I  soon  convinced  my- 
self, after  perusing  the  statute  cited  in  the 
warrant  of  extradition,  that  the  warrant  itself 
— the  pretended  warrant  of  arrest  alleged  to 
have  been  issued  in  France — arret  de  renvoi — 
and  all  the  proceedings  taken  with  a  view  to 
obtain  the  extradition  of  the  petitioner,  were 
unauthorized  by  the  above  cited  statute,  illegal, 
null,  and  void,  and  that  the  petitioner  was, 
therefore,  entitled  to  his  discharge  from  im- 
prisonment. 

But  as  Mr.  Pominville,  whom  I  supposed  to 
be  acting  as  counsel  for  the  Bank  of  France, 
wished  to  be  heard,  I  adjourned  the  discussion 
of  the  case  until  the  following  morning.  I 
would  have  issued  the  writ  before  adjourning, 
had  the  counsel  for  the  prisoner  insisted  upon 
it.  But  that  gentleman  was  no  doubt  lulled 
into  a  sense  of  false  security,  by  the  indigna- 
tion displayed  by  the  counsel  for  the  Crown, 
when  Mr.  Doutre  signified  to  me  his  apprehen- 
sion that  a  coup  de  main  was  in  contemplation 
to  carry  off  the  petitioner  before  his  case  had 
been  decided. 

On  the  following  morning,  Saturday,  the  25th 
of  this  month,  I  ordered  the  issuing  of  a  writ 
of  habeas  corpus  to  bring  the  petitioner  before 
me  with  a  view  to  his  immediate  discharge. 

My  determination  to  discharge  him  was 
founded  upon  the  reasons  following. 

1st.  Because  it  is  provided  by  the  first  sec- 
tion of  the  Act  of  the  British  Parliament  to 
give  effect  to  a  Convention  between  Her  Ma- 
jesty and  the  King  of  the  French,  for  the  appre- 
hension of  certain  offenders  (6  and  7  Vic,  ch. 
75),  that  every  requisition  to  deliver  up  to 
justice  any  fugitive  accused  of  any  of  the 
crimes  enumerated  in  the  said  Act,  shall  be 
made  by  an  ambassador  of  the  Government  of 
France,  or  by  an  accredited  diplomatic  agent; 
whereas  the  requisition  made  to  deliver  up  the 
petitioner  to  justice  has  been  made  by  Abel 
Frederic  Gauthier,  Consul  General  of  France 
in  the  Provinces  of  British  North  America, 
who  is  neither  an  ambassador  of  the  Govern- 
ment of  France  nor  an  accredited  diplomatic 
agent  of  that  Government,  according  to  his 
own  avowal  upon  oath. 

2ndly.  Because,  by  the  3rd  section  of  the 
said  statute,  it  is  provided  that  do  Justice  of 


the  Peace,  or  any  other  person,  shall  issue  hie 
warrant  for  any  such  supposed  offender  until 
it  shall  have  been  proved  to  him,  upon  oath 
or  affidavit,  that  the  person  applying  for  such 
warrant  is  the  bearer  of  a  warrant  of  arrest  or 
other  equivalent  judicial  document  issued  by 
a  judge  or  competent  magistrate  in  France, 
authenticated  in  such  manner  as  would  justify 
the  arrest  of  the  supposed  offender  in  France 
upon  the  same  charge,  or  unless  it  shall  ap- 
pear to  him  that  the  act  charged  against  the 
supposed  offender  is  clearly  set  forth  in  such 
warrant  of  arrest  or  other  judicial  document; 
whereas  the  Justice  of  the  Peace  who  issued 
his  warrant  against  the  Petitioner,  issued  the 
same  without  having  any  such  proof  before 
him,  the  only  document  produced  before 
him,  as  well  a9  before  me,  in  lieu  of  such 
warrant  of  arrest  or  other  equivalent  judicial 
documents,  being  a  paper  writing  alleged 
to  be  a  translation  into  English  of  a  French 
document,  made  by  some  unknown  ami 
unauthorized  person  in  the  office  of  the 
counsel  for  the  prosecutor  at  New  York,  anil 
bearing  no  authenticity  whatever. 

3rd.  Because,  supposing  the  said  document 
purporting  to  be  a  translation  of  an  acte  cT ac- 
cusation or  indictment,  accompanied  by  a  pre- 
tended warrant  for  arrest  and  designated  as  an 
arrU  de  renvoi,  to  be  authentic,  it  does  not  con- 
tain the  designation  of  any  crime  comprised 
in  the  number  of  the  various  crimes,  for  or  by 
reason  of  the  alleged  commission  of  which  any 
fugitive  can  be  extradited  under  the  said 
statute. 

4th.  Because  by  the  first  section  of  the  said 
act  it  is  provided  that  no  Justice  of  the  Peace 
shall  commit  any  person  accused  of  any  of 
the  crimes  mentioned  in  the  said  act  (to  vrit 
murder,  attempt  to  commit  murder,  forgery^ 
and  fraudulent  bankruptcy)  unless  upon  such 
evidence  as  according  to  the  laws  of  that  part 
of  Her  Majesty's  dominions  in  which  the  sup- 
posed offender  shall  be  found,  would  justify  the 
apprehension  and  committal  for  trial  of  the 
person  so  accused,  if  the  crime  of  which  he 
shall  be  accused  had  been  there  committed. 

Whereas  the  evidence  produced  against  the 
Petitioner  upon  the  accusation  of  forgery 
brought  against  him  before  the  committing 
magistrate,  would  not  have  justified  him  in 
apprehending  or  committing  the  Petitioner  for 
the  crime  of  forgery,  had  the  acts  charged 
against  him  been  committed  in  that  part  of 
Her  Majesty's  dominions  where  the  Petitioner 
was  found,  to  wit,  in  Lower  Canada. 

5th.  Because  the  said  warrant  for  the  ex- 
tradition of  the  Petitioner,  as  well  as  the 
warrant  for  his  apprehension,  does  not  charge 
him  with  the  commission  of  any  of  the  crimes 
for  which  a  warrant  of  extradition  can  be  issued 
under  the  said  statute ;  inasmuch  as  in  both 
of  the  said  warrants  the  alleged  offence  is 
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charged  against  the  Petitioner  as  "forgery  by 
lihmng  in  the  capacity  of  Cashier  of  the 
"  branch  of  the  Bank  of  France  at  Poitiers  made 
"false  entries  in  the  books  of  the  Bank,  and 
u  thereby  defrauded  the  said  Bank  of  the  sum 
u  of  seven  hundred  thousand  francs. 

Whereas  the  said  offence  as  thus  designated 
doe?  not  constitute  the  crime  of  forgery  ac- 
cording to  the  laws  of  England  and  Lower 
Canada,  for,  to  use  the  words  of  Judge  Black- 
burn when  he  pronounced  judgment  con- 
currently with  C.  J.  Cockburn  and  Judge 
Sheet  in  a  case  analogous  to  this  (Exparte, 
Charles  Windsor,  C.  of  Q.B.,  May,  1865), 
"  Forgery  is  the  false  making  of  an  instru- 
"ment  purporting  to  be  that  which  it  is  not ; 
St  is  nut  the  making  of  an  instrument  pur- 
u  porting  to  be  that  which  it  is  :  it  is  not  the 
''making of  an  instrument  which  purports  to 
"  he  what  it  really  is,  but  which  contains  false 
''  statements.  Telling  a  lie  does  not  become 
4i  a  forgery  because  it  is  reduced  to  writing." 

The  Gaoler's  return  to  this  writ  of  Habeas 
Corpus  was  that  he  had  delivered  over  the 
prisoner  to  Edme  Justin  Melin,  Inspecteur 
Principal  de  Police  de  Paris,  on  the  night  of 
the  twenty-fourth  instant,  at  twelve  o'clock, 
by  virtue  of  an  order  signed  by  M.  H.  San- 
lorn,  Deputy  Sheriff,  grounded  upon  an  in- 
strument signed  by  His  Excellency  the  Go- 
vernor General. 

It  appears  that  the  petitioner  thus  delivered 
up  to  this  French  policeman  is  now  on  his 
way  to  France,  although  his  extradition  was 
illegally  demanded,  and  although  he  was  ac- 
cused of  no  crime  under  which  he  could  have 
been  legally  extradited  ;  and  although,  as  I 
am  credibly  informed-  His  Excellency  the 
Governor  General  had  promised,  as  he  was 
bound,  in  honour  and  justice,  to  grant  him  an 
opportunity  of  having  his  case  decided  by  the 
first  tribunal  of  the  land  before  ordering  his 
extradition. 

It  is  evident  that  His  Excellency  has  been 
taken  by  surprise,  for  the  document  signed  by 
him  is  a  false  record,  purporting  to  have  been 
signed  on  the  23rd  instant,  at  Ottawa,  while 
His  Excellency  was  at  Quebec,  and  falsely 
certified  to  have  been  recorded  at  Ottawa  be- 
fore it  had  been  signed  by  the  Governor  Ge- 
neral. 

In  so  far  as  the  Petitioner  is  concerned,  I 
nave  no  further  order  to  make,  for  he  whom  I 
*as  called  upon  to  bring  before  me  is  now 
probably  on  the  high  seas,  swept  away  by  one 
of  the  most  audacious  ana  hitherto  successful 
Attempts  to  frustrate  the  ends  of  justice  which 
ta  yet  been  heard  of  in  Canada. 

The  only  action  I  can  take,  in  so  far  as  he 
ia  concerned,  is  to  order  that  a  copy  of  this 
judgment  be  transmitted  by  the  Clerk  of  the 
Crown  to  the  Governor  General,  for  the  adop- 
tion of  such  measures  as  His  Excellency  may 


be  advised  to  take  to  maintain  that  respect 
which  is  due  to  the  Courts  of  Canada  and  to 
the  laws  of  England. 

As  to  the  public  officers  who  have  been  con- 
nected with  this  matter,  if  any  proceedings  are 
to  be  adopted  against  them,  they  will  be  in- 
formed thereof  on  Monday,  the  24th  day  of 
September  next,  in  the  Court  of  Queen's 
Bench,  holding  criminal  jurisdiction,  to  which 
day  I  adjourn  this  case  for  further  consider- 
ation." 


The  following  is  Mr.  Ramsay's  letter: — 
To  the  Editor  of  the  Montreal  Gazette. 

Sir, — The  Herald  of  this  morning  contains 
two  columns  of  the  report  of  a  pretended  ju- 
dicial proceeding  in  the  Lamirande  case,  ac- 
companied by  a  characteristic  attack  on  the 
Attorney  General.  It  is  very  plain  that  the 
declamation  of  Mr.  Justice  Drummond  and 
Mr.  Doutre  apropos  of  nothing,  (for  there 
was  no  case,  and  neither  of  them  ventured  to 
move  for  or  take  any  rule  or  other  proceed- 
ing,) was  simply  intended  to  give  Mr.  Car- 
tier's  enemies  a  pretext  for  abusing  him, — so 
impossible  is  it,  without  rectitude  of  purpose 
and  complete  sobriety,  to  overcome  the  recol- 
lection of  political  defeat.  But  my  object  is 
not  to  review  or  attempt  to  answer  the  con- 
tradictions and  absurdities  of  these  tirades.  I 
feel  perfectly  satisfied  that  nothing  I  can  say 
or  write  will  ever  prevent  Mr.  Justice  Drum- 
mond from  at  all  times  preferring  effect  to 
truth  ;  and  therefore  my  explaining  to  him 
that  to  call  the  giving  up  of  a  prisoner  on  the 
warrant  of  the  Governor,  kidnapping,  is  sim- 
ply a  naked  falsehood,  would  be  pure  waste 
of  time.  I  shall  therefore  briefly  state  how 
and  why  Lamirande  was  given  up,  and  from 
that  it  will  at  once  be  obvious  that  the  outcry 
of  Mr.  Drummond  and  Mr.  Doutre  is  simply 
beside  the  question. 

We  have  a  treaty  with  France  enforced  by 
an  Imperial  statute,  by  which  we  agree  to 
give  up  persons  accused  of  certain  offences 
therein  enumerated.  The  procedure  is  this  : 
The  French  Government  claims  tne  extradi- 
tion of  the  accused,  and  the  Governor  (in  the 
colonies)  issues  his  warrant,  charging  all 
justices,  and  officers  of  justice  to  aid  in  the  cap- 
ture of  the  fugitive.  On  his  apprehension, 
he  is  brought  before  the  magistrate,  who  deals 
with  the  charge,  or  who  ought  to  deal  with 
it,  precisely  as  if  the  offence  had  been  com- 
mitted here.  This  being  done,  the  prisoner 
is  either  fully  committed  or  he  is  discharged. 
If  committed,  the  papers  are  forwarded  to  the 
Government,  and  the  Governor  issues  his  war- 
rant for  the  extradition  of  the  prisoner,  who  is 
at  once  delivered  up,  provided  there  be  no 
other  cause  (t.e.,  criminal  cause)  for  his  de 
tention.    It  is  an  error  to  suppose  that  there 
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is  any  right  of  appeal  from  the  decision  of  the 
Governor-,  but  if  application  is  made  in  pro- 
per time,  a  writ  of  habeas  corpus  may  be  pro- 
cured, which  would  have  the  effect  of  bringing 
the  prisoner  before  the  Court  or  Judge  to  ex- 
amine into  the  cause  of  his  detention.  In 
Lamirande's  case  no  such  writ  was  either 
granted  or  issued,  and  therefore  it  is  positively 
untrue  that  the  prisoner  was  in  the  hands  of 
the  Court  or  Judge,  as  Mr.  Drummond  said. 
Without  this  writ  tnere  was  no  power  known 
to  the  law  to  stop  the  execution  of  the  Govern- 
or's warrant ;  and  this  I  at  once  explained  to 
Mr.  Justice  Drummond  in  Chambers  on  Satur- 
day morning,  when  he  first  spoke  to  me  on  the 
subject.  I  then  told  him  that  had  the  Sheriff 
consulted  me,  which  he  did  not,  I  should  have 
advised  him  to  obey  the  warrant  without  a 
moment's  loss  of  time.  So  unanswerable  was 
this  that  Mr.  Drummond,  shifting  his  ground, 
said  that  he  had  put  in  a  commitment  before 
the  removal  of  the  prisoner  ;  but  I  afterwards 
found  that  what  he  was  pleased  to  call  a  com- 
mitment, was  no  commitment  at  all ;  but  an 
order  not  to  deliver  Lamirande  up  on  any 
warrant  whatever.  What  renders  this  pro- 
ceeding doubly  ludicrous  is  that  Mr.  Justice 
Drummond  was  the  person  most  terribly 
severe  upon  Mr.  Justice  Mondelet  (or  his  order 
in  the  Blossom  case  j  yet  when  Mr.  Mondelet 
gave  that  order  he  was  sitting  as  the  Court  of 
Queen's  Bench,  whereas  when  Mr.  Drummond 
gave  his,  he  was  prowling  about  the  town  at 
night,  without  any  official  character  whatever, 
but  that  of  a  Justice  of  the  Peace.  0  n  Saturday 
afternoon  Mr.  Justice  Drummond  again  shif- 
ted his  ground,  and  he  was  pleased  to  tell  me 
that  it  was  my  duty  to  interfere  in  some  way 
or  another,  and  prevent  the  Governor's  warrant 
taking  effect.  For  Mr.  Justice  Drummond' s 
information,  let  me  say  that  when  I  seek  a 
guide  as  to  duty,  I  shall  endeavour  to  select 
some  one  more  immaculate  than  him  j  but  in 
so  far  as  regards  the  present  case,  I  may  add, 
that  I  was  very  unlikely  to  oommit  an  ille- 
■  gality  to  prevent  the  extradition,  inasmuch  as 
I  highly  approve  of  it. 

And  now  one  word  as  to  the  prisoner.  La- 
mirande was  cashier  of  the  Bank  of  France  at 
Poitiers,  and  he  there  robbed  his  employers  of 
700,000  francs  (£28,000  stg.,)  falsified  books 
and  entries  (forged  as  the  French  court  calls 
it)  and  fled  to  the  United  States.  Being  ar- 
rested there  and  about  to  be  extradited,  he 
managed  to  drug  his  guard  and  escape  to  Ca- 
nada, while  his  lawyer  stole  the  asrrU  de  renvoi, 
or  French  indictment,  which  formed  part  of 
the  record  before  the  commissioner.  A*nd  this 
is  the  person  for  whom  Mr.  Justice  Drum- 
mond felt  so  lively  a  personal  interest  as  to 
induce  him  to  abandon  the  retirement  of  his 
home,  and  endure  the  fatigue  of  sitting  in 
Chambers  for,  I  believe,  almost  the  first  time 


since  the  beginning  of  vacation.  While  talk- 
ing of  conspiracy  it  would  be  however  inter- 
esting to  learn  from  Mr.  Drummond,  at  whose 
invitation  he  undertook  to  adjudicate  in  Lami- 
rande's case.  The  effort  was  not  unpremedit- 
ated, for  the  interesting  fact  was  duly  heralded 
on  Friday  morning. 

Your  obedient  servant, 

T.  K.  RAMSAY. 

Montreal^  27th  August,  1866. 


The  Governor  General  telegraphed  by  the 
cable  a  statement  of  the  case  to  the  Colo- 
nial Secretary,  and  a  private  telegram  was 
also  sent  to  solicitors  in  London,  but  all  efforts 
to  detain  Lamirande  in  England  proved  unsuc- 
cessful, chiefly  because  there  was  no  Judge  in 
London  (vacation  having  commenced)  before 
whom  an  application  for  habeas  corpus  could 
be  made.  Lamirande  was  accordingly  taken 
to  Paris. 

At  the  moment  of  our  going  to  press,  Mr. 
Justice  Drummond  has  thought  proper  to 
take  proceedings  against  Mr.  Ramsay,  the 
representative  of  the  Attorney  General,  in 
respect  of  the  above  letter,  and  another  which 
Mr.  Ramsay  shortly  afterwards  wrote  to  the 
Montreal  Gazette.  An  account  of  these  pro- 
ceedings we  are  obliged  to  reserve  till  our 
next  issue. 


LAW  REPORTING. 

The  new  scheme  for  publishing  Law  Reports 
in  England,  which  went  into  operation  on  the 
1  st  of  January,  we  have  already  noticed  Sub- 
sequently, the  Irish  Bar  appointed  a  commit- 
tee to  remodel  their  system  of  Law  Reporting 
on  the  principle  of  the  English  Law  Report* 
The  committee  reported  a  scheme  similar  t« 
that  of  the  English  Bar.  The  price  of  the 
Reports  is  to  be  fixed  at  three  guineas  pet 
annum  to  subscribers,  and  the  committee 
reckon  on  having  400  subscribers. 

We  notice  by  the  last  number  of  the 
Upper  Canada  Law  Journal  that  a  sinulai 
move  has  been  made  there.  The  Law  Society 
are  to  assume  the  work  of  publishing  th< 
reports,  but  the  expense  is  to  be  defrayed  h 
a  way  which  we  do  not  think  very  desirable 
The  reports  are  to  be  furnished  free,  bat  &1 
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petitioners  will  have  to  pay  an  annual  con- 
tortion to  the  Law  Society,  under  the  autho- 
rity of  an  Act  peusocd  last  Scaoion. 


NEW  TRIAL  FOR  FELONYJ 

To  tk  Editor  of  the  Lower  Canada  Law 
Journal : 

In  the  case  ofRegmav.  Daoust,  reported  in 
this  month' 8  number  of  the  Law  Journal,  the 
decision  seems  in  my  humble  opinion  one 
which  is  to  be  regretted,  inasmuch  as  it  is 
universally  acknowledged  to  be  desirable,  in 
all  cases  of  criminal  jurisprudence  where  there 
is  not  some  express  provincial  statutory  pro- 
vision to  the  contrary,  to  follow  the  English 
precedents  and  thus  keep  the  laws  of  the  two 
cwmtries,  which  relate  to  criminal  matters,  as 
much  as  possible  alike. 

New  aitho1  "  it  seems  hitherto  to  have  been 
a^-uined  thai  no  new  trial  could  be  granted  in 
cases  of  felony,"*  and  even  Russell  in  former 
wiikrns  states  that  it  should  not  be  granted ; 
still  the  later  decisions  lie  the  other  way,  and 
io  the  fourth  London  edition  of  Russell,  brought 
nit  last  year  by  Charles  Spengel  Greaves  Esq., 
ft  C.  the  opinion  given  by  Mr.  Justice  Mon- 
celet  at  Daoust' s  trial  is  maintained  to  be  the 
ettrect  one.  At  page  213  (Bk :  vi.  cap :  1,) 
« this  edition  it  is  laid  down  that  "  where  the 
deiendant  has  been  convicted  on  an  indictment 
ether  for  felony  or  for  a  misdemeanor,  a  new 
trial  may  be  granted  at  the  instance  of  the 
defendant  where  the  justice  of  the  case  requi- 
te* it; M  and  most  certainly  if  ever  the  justice 
tfany  case  required  it  it  was  that  of  Mr. 
DatusL 

Speaking  of  this  edition  of  Russell  the 
**  Quarterly  Journal  of  Jurisprudence"  for 
May  1*66,  (London,  Butterworihs,  7  Fleet  **.) 
mvy—ite  "  chief  value  is  imparted  to  it  by 
the  editorship  of  Mr.  Greaves,  and  for  this 
«t*k  no  one  at  the  bar  could  present  better 
clinic  Some  of  the  most  important  statutes 
ttat  hare  been  passed  in  late  years,  with  the 
view  of  amending  our  criminal  procedure  and 
law  were  framed  by  his  own  hands."  "  In 
hii  editorship  of  this  book  he  has  done  full 
jistice  to  bis  eminent  attainments  and  reput- 


ation."    "  We  have  in  this  book  a  safe  and 
standard  treatise  on  our  criminal  law." 

In  Welsby's  fifteenth  edition  of  Archbold 
(1862)  the  same  thing  is  maintained,  and  it  is 
there  stated  that  "  it  was  formerly  said  that 
no  new  trial  could  be  granted  in  a  case  of 
treason  or  felony  where  the  proceedings  had 
been  regular,  but  now  the  Court  of  Queen's 
Bench,  when  the  record  is  before  that  Court, 
will  in  its  discretion  order  a  new  trial  in  cases 
of  felony,  where  evidence  has  been  improperly 
admitted,  or  where  the  jury  have  been  mis- 
directed." And  surely,  if  it  is  a  principle 
that  a  new  trial  may  be  granted  "  where 
evidence  has  been  improperly  admitted,"  it  is 
a  good  deduction  from  it,  that  a  new  trial  may 
be  granted  where  important  evidence  nas  been 
omitted  from  ignorance  of  its  existence,  as  in 
the  case  under  discussion. 

The  contrary  opinion — that  there  can  be  no 
new  trial  in  a  case  of  felony—which  Mr. 
Justice  Drummond  calls  "  the  old  law,"  was 
founded  upon  a  remark  not  a  decision  of  Lord 
Kenyon's,  made  in  B.  v.  Mawby,  Bart,  etal: 
6  T.  R.  638,  when,  in  granting  a  new  trial  for 
misdemeanor,  he  said,  "In  one  class  of  cases 
indeed,  greater  than  misdemeanors,  no  new 
trial  can  be  granted  at  all,"  and  this  has 
since  generally  been  looked  upon  as  a  state- 
ment of  what  the  common  law  was  held  to  be 
at  the  time ;  but  Lord  Eenyon  did  not  give 
judgment  upon  the  case  of  a  new  trial  for 
felony,  and,  even  if  he  had,  might  he  not  have 
mistaken  the  common  law  ?  How  often  do  we 
find  the  decisions  of  the  first  jurisconsults 
subsequently  over-ruled.  Mr.  Greenleaf  has 
published  a  volume,  compiled  with  great 
labour  and  perseverance,  of  "  over-ruled 
decisions." 

I  make  these  remarks,  Mr.  Editor,  simply 
because  I  hold  it  to  be  a  desideratum  that  we 
in  Canada  should  keep  pace  with  the  liberal 
and  advanced  views  of  modern  English  crimi- 
nal legislators,  and  in  the  hope  that  should 
the  question  again  be  brought  before  our 
Courts  it  may  obtain  a  reconsideration. 

IVAN  T.  WOTHERSPOON. 
Quebec,  10th  August,  1866. 


*  Denison  and  Pearce,  0.  0.  p.  281. 
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MAGIC  AND  WITCHCRAFT. 

Ik  England,  the  first  law  against  witchcraft 
was  made  under  Henry  VIJJ.  It  was  repealed 
in  the  following  reign,  but  renewed  under 
Elizabeth.  In  Lecky's  (recently  published) 
"  History  of  the  Rise  and  Influence  of  the 
Spirit  of  Rationalism  in  Europe,"  the  author 
writes  as  follows : — "  Soon  after  the  accession 
of  James  to  the  throne  of  England,  a  law  was 
enacted,  which  subjected  witches  to  death  on 
the  first  conviction,  even  though  they  should 
have  inflicted  no  injury  upon  their  neighbours. 
This  law  was  passed  when  Coke  was  attorney- 
general,  and  Bacon  a  member  of  parliament; 
and  twelve  bishops  sat  upon  the  commission 
to  which  it  was  referred.  The  prosecutions 
were  rapidly  multiplied  throughout  the  coun- 
try, but  especially  in  Lancashire;  and  at  the 
same  time  the  general  tone  of  literature  was 
strongly  tinged  with  the  superstition.  Sir 
Thomas  Browne  declared  that  those  who 
denied  the  existence  of  witchcraft,  were  not 
only  infidels,  but  also,  by  implication,  atheists. 
Shakespeare,  like  most  of  the  other  dramatists 
of  his  time,  again  and  again  referred  to  the 
belief;  and  we  owe  to  it  that  melancholy  pic 
ture  of  Joan  of  Arc,  which  is,  perhaps,  the 
darkest  blot  upon  his  genius.  Bacon  conti- 
nually inveighed  against  the  follies  shown  by 
magicians  in  their  researches  into  nature; 
yet  in  one  of  his  most  important  works,  he 
pronounced  the  three  '  declinations  from  reli- 
gion* to  be  '  heresies,  idolatry,  and  witch- 
craft/ " 

The  description  of  the  tortures  inflicted  in 
Scotland  on  old  and  feeble  women,  is  deeply 
painful  and  revolting.  "If  the  witch  was 
obdurate,  the  first,  and  it  was  said  the  most 
effectual,  method  of  obtaining  confession,  was 
by  what  was  termed  '  waking  her.1  An  iron 
bridle  or  hoop  was  bound  across  her  face  with 
four  prongs,  which  were  thrust  into  her  mouth. 
It  was  fastened  behind  to  the  wall  by  a  chain, 
in  such  a  manner  that  the  victim  was  unable 
to  lie  down;  and  in  this  position  she  was 
sometimes  kept  for  several  days,  while  men 
were  constantly  with  her  to  prevent  her  from 
closing  her  eyes  for  a  moment  in  sleep. 
Partly  in  order  to  effect  this  object,  and  partly 
to  discover  the  insensible  mark  which  was 
the  sure  sign  of  a  witch,  long  pins  were  thrust 


into  her  body.  At  the  same  time,  as  it  was 
a  saying  in  Scotland  that  a  witch  would  w^r 
confess  while  she  oould  driuk,  excessive  thirst 
was  often  added  to  her  tortures.  Some  pri- 
soners have  been  waked  for  five  nights;  one, 
it  is  said,  even  for  nine. 

"  The  mental  and  physical  suffering  of  such 
a  process  was  sufficient  to  overcome  the  reso- 
lution of  many,  and  to  distract  the  resolution 
of  not  a  few.  But  other  and  perhaps  worse 
tortures  were  in  reserve.  The  three  principal, 
that  were  habitually  applied,  were  the  penny- 
winkis,  the  boots  and  the  caschielawis.  The 
first  was  a  kind  of  thumbscrew;  the  second 
was  a  frame  in  which  the  leg  was  inserted, 
and  in  which  it  was  broken  by  wedges,  driven 
in  by  a  hammer;  the  third  was  also  an  iron 
frame  for  the  leg,  which  was  from  time  to  time 
heated  over  a  brazier.  Fire-matches  were 
sometimes  applied  to  the  body  of  the  victim. 
We  read  in  a  contemporary  legal  register,  of 
one  man  who  was  kept  for  forty-eight  hours 
in  '  vehement  tortour1  in  the  caschielawis; 
and  of  another,  who  remained  in  the  same 
frightful  machine  for  eleven  days  and  eleven 
nights,  whose  legs  were  broken  daily  for  four- 
teen days  in  the  boots,  and  who  was  eo 
scourged  that  the  whole  skin  was  torn  from 
his  body.  This  was,  it  is  true,  censured  as 
an  extreme  case,  but  it  was  only  an  excessive 
application  of  the  common  torture. 

"  How  many  confessions  were  extorted,  and 
how  many  victims  perished  by  these  means, 
it  is  now  impossible  to  say.  A  vast  number 
of  depositions  and  confessions  are  preserved, 
but  they  were  only  taken  before  a  single  court, 
and  many  others  took  cognisance  of  the  crime. 
We  know  that  in  1662,  more  than  150  persons 
were  accused  of  witchcraft;  and  that  in  the 
preceding  year  no  less  than  fourteen  commis- 
sions had  been  issued  for  the  trials.  After 
these  facts,  it  is  scarcely  necessary  to  mention, 
how  one  traveller  casually  notices  having  seen 
nine  women  burning  together  at  Leith  in  1664, 
or  how,  in  1678,  nine  others  were  condemned 
in  a  single  day.  The  charges  were,  indeed, 
of  the  most  comprehensive  order,  and  the 
wildest  fancies  of  Sprenger  and  Nider  were 
defended  by  the  Presbyterian  divines.  In 
most  Catholic  countries,  it  was  a  grievance  of 
the  clergy,  that  the  civil  power  refused  U> 


Digitized  by 


Google 


■October,  1866.] 


LOWER  CANADA  LAW  JOURNAL. 


79 


•execute  those  who  only  employed  their  power 
k  caring  disease.  In  Scotland  such  persons 
were  unscrupulously  put  to  death.  The 
witches  were  commonly  strangled  before  they 
were  bant,  bnt  this  merciful  provision  was 
tery  frequently  omitted.  An  Earl  of  Mar 
(who  appears  to  have  been  the  only  person 
sensible  of  the  inhumanity  of  the  proceedings) 
tells  how,  with  a  piercing  yell,  some  women 
once  broke  half-burnt  from  the  slow  fire  that 
consumed  them,  struggled  for  a  few  moments 
with  despairing  energy  among  the  spectators, 
but  soon,  with  shrieks  of  blasphemy  and  wild 
protestations  of  innocence,  sank  writhing  in 
agony  amid  the  flames." 

"  Until  the  close  of  the  seventeenth  century, 
the  trials  (in  Scotland)  were  sufficiently  com- 
mon, but  after  this  time  they  became  rare. 
It  is  generally  said  that  the  last  execution  was 
in  1722;  but  Captain  Burt,  who  visited  the 
country  in  1730,  speaks  of  a  woman  who  was 
burnt  as  late  as  1727.  As  late  as  1773,  <  the 
diTbes  of  the  Associated  Presbytery1  passed 
a  resolution  declaring  their  belief  in  witch- 
craft, and  deploring  the  scepticism  that  was 
general. 

"  In  England,  three  witches  had  been  exe- 
cuted in  1682 ;  and  others,  it  is  said,  endured 
ite  dame  fate  in  1 7 1 2 ;  but  these  were  the  last 
who  perished  judicially  in  England.     The 
hw  trial,  at  least  of  any  notoriety,  was  that 
U  Jane  Wenham,  who  was  prosecuted  in  1 7 1 2, 
by  some  Hertfordshire  clergymen.    The  judge 
entirely  disbelieved  in  witches,  and  accord- 
ingly charged  the  jury  strongly  in  favour  of 
'  the  accused,  and  even  treated  with  great  dis- 
:  Aspect  the  rector  of  the  parish,  who  declared 
[  '<a  his  faith  as  a  clergyman,1  that  he  believed 
|  ike  woman  to  be  a  witch.    The  jury,  being 
•  %ftorant  and  obstinate,  convicted  the  prisoner, 
\  but  the  judge  had  no  difficulty  in  obtaining  a 
Raission  of  her  sentence.    A  long  war  of 
1  pamphlets  ensued,  and  the  clergy  who  had 
■  ken  engaged  in  the  prosecution,  drew  up  a 
^iocument  strongly  asserting  their  belief  in  the 
'  jcli  of  the  accused,  animadverting  severely 
t  snon  the  conduct  of  the  judge,  and  concluding 
j  mth  the  solemn  words,  '  Libera vimus  animas 
;  atrtras.1 

[     "  It  is  probable  that  no  class  of  victims 
|  encored  saffBRDgs  so  unalloyed  and  so  intense. 


Not  for  them  the  wild  fanaticism  that  nerves 
the  soul  against  danger,  and  almost  steels  the 
body  against  torments.  Not  for  them  the 
assurance  of  a  glorious  eternity,  that  has 
made  the  martyr  look  with  exultation  on  the 
rising  flame,  as  on  the  Elijah's  chariot  that 
in  to  bear  his  soul  to  heaven.  Not  for  them 
the  solace  of  lamenting  friends,  or  the  con- 
sciousness that  their  memories  would  be  che- 
rished and  honoured  by  posterity.  They  died 
alone,  hated  and  unpitied.  •  They  were  deemed 
by  all  mankind  the  worst  of  criminals.  Their 
very  kinsmen  shrank  from  them  as  tainted 
and  accursed." 


LAW    JOURNAL    REPORTS. 
COURT  OF  QUEEN'S  BENCH. 

APPEAL  SIDE. 

Montreal,  Sept.  7th. 

EVANS,  (plaintiff  in  the  Court  below) 
Appellant  j  and  CROSS  et  al.,  (defendants  in 
the  Court  below)  Respondents. 

Composition —  Unfair  advantage — Pleading. 

To  an  action  on  a  note,  the  defendants 
pleaded  an  acte  of  composition,  alleged  to  be 
of  later  date  than  the  note,  to  which  acte  the 
plaintiff  was  a  party,  and  by  which  he  agreed 
to  take  10s.  in  the  £.,  and  "  that  by  signing 
said  acte  of  composition,  the  conditions  where- 
of have  long  since  been  fulfilled^  the  plaintiff 
discharged  and  released  the  said  defendants 
from  all  the  claims  and  rights  which  the  said 
plaintiff  had  or  might  have  had,  or  pretended 
to  have  previous  to  the  execution  and  taking 
effect  of  said  acte." 

Held\  {Meredith,  J.,  and  Duval,  C.  J.,  dis- 
senting) that  the  plea  was  sufficient,  and  that 
it  was  not  necessary  for  the  defendants  to 
allege  that  the  note  sued  upon  was  given  to 
induce  the  plaintiff  to  sign  the  acte  of  compos- 
ition, or  that  it  secured  to  him  an  unfair  ad- 
vantage over  the  other  creditors. 

Martin  and  Macfarlane  commented  upon. 

This  was  an  appeal  from  a  judgment  ren- 
dered by  Smith,  J.,  in  the  Superior  Court  at 
Montreal,  on  the  31st  of  October,  1864,  and 
confirmed  by  Smith,  fierthelot,  and  Monk,  JJ., 
sitting  as  a  Court  of  Review,  on  the  25th  of 
January,  1866.  The  action  was  instituted 
to  recover  the  sum  of  $213.32,  amount  of  a 
promissory  note  made  by  the  respondents  in 
favor  of  the  Appellant,  dated  May  5th,  1862, 
and  payable  twenty  four  months  after  date. 
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The  defendants  by  peremptory  exception, 
pleaded  to  the  following  effect :  That  by  an 
acte  of  composition  sous  sting  privi,  entered 
into  on  or  about  the  22nd  of  May,  1862,  be- 
tween the  firm  of  Cross  &  Park  (the  defen- 
dants) and  their  creditors,  the  latter  agreed  to 
accept  a  composition  of  10s.  in  the  £. 
said  composition,  when  paid,  to  be  in  full 
satisfaction  and  discharge  of  claims  against 
the  defendants.  That  the  plaintiff  had  signed 
the  acte  of  composition,  and  thereby  dischar- 
ged the  defendants  from  all  claims,  including 
the  note  sued  upon,  which  being  of  a  date 
anterior  to  the  taking  effect  of  the  composition, 
came  under  it  and  was  discharged. 

In  the  Court  below  the  action  was  dismis- 
sed on  the  ground  that  the  defendants  had 
established  that  the  note  sued  on  by  the  plain- 
tiff was  due  and  owing  before  the  day  of  the 
settlement  of  the  composition,  accepted  by  the 
plaintiff  in  full  discharge  of  all  sums -due  and 
owing  by  the  defendants.  This  judgment  was 
confirmed  in  Review,  the  Court  remarking 
that  the  note,  being  dated  before  the  acte  of 
composition,  was  therefore  due  at  the  date 
of  that  acte,  and  was  necessarily  included  in 
its  operation.  From  this  judgment  the  plain- 
tiff appealed,  submitting  that  the  Court  below, 
in  assuming  that  the  note  in  question  was  due 
and  owing  at  the  time  the  composition  was 
effected,  and  that  it  fell  within  its  operation, 
was  clearly  in  error. 

Meredith,  J.  In  this  case  I  dissent  from  the 
majority  of  the  Court,  and  the  Chief  Justice 
(absent  through  illness)  concurs  with  me. 
The  action  is  brought  upon  a  promissory  note, 
and  the  defendants  allege  that  on  the  22nd  of 
May,  1862,  a  deed  of  composition  was  execu- 
ted, and  that  the  note  sued  upon  formed  part  of 
the  debt  compounded  for  by  the  plaintiff*.  The 
acte  of  composition  is  in  the  following  words  : 
"  The  subscribing  creditors  of  Cross  &  Park, 
traders,  Beauhamois,  hereby  agree  for  them- 
selves, their  heirs  and  assigns,  to  accept 
from  the  said  Cross  &  Park,  a  composition  of 
10s.  in  the  £.,  payable  with  satisfactory 
security,  in  equal  proportions  of  six,  twelve, 
and  eighteen  months,  from  20th  day  of  March 
last  past,  said  composition,  when  paid,  to  be 
in  full  satisfaction  and  discharge  of  our  respec- 
tive  claims    against   them — provided    this 


arrangement  be  carried  into  effect  on  or  before  • 
the  1st  day  of  June,  now  next  ensuing.0 

The  signature  of  the  plaintiff  is  subscribed, 
and  it  is  admitted  that  the  notes  given  in 
satisfaction  of  the  composition  have  been  paid. 
The  question  then  i6  this :  Is  the  plaintiff's 
action  barred  by  the  deed  of  composition? 
The  sole  evidence  of  the  defendants  consists 
of  the  deposition  of  the  plaintiff,  of  which  they 
declare  that  they  take  advantage.  The  state- 
ment produced  by  the  defendants  at  enqucte 
shows  that  the  plaintiff's  claim  amounted  to 
$342.40.  The  three  composition  notes  of 
$57.07  each,  less  interest,  amounted  to  $15$.- 
58,  and  the  balance  $183.82  was  settled  fur 
by  the  note  for  $213.32,  payable  at  24  month?, 
which  is  the  ground  of  this  action.  The  state- 
ment concludes  with  these  words :  "  Settled 
as  above,  it  being  understood  that  Messrs  Cro?s 
&  Park  pay  all  the  costs  of  suit  in  cash." 

It  seems  to  me  as  plain  from  this  statement, 
as  anything  can  be  made  by  figures,  that  the 
note  sued  upon  was  not  included  in  the  debt 
compounded  for,  and  I  think  the  plaintiff 
should  have  had  judgment  for  the  amount. 
But  I  think  it  is  equally  plain  that  the  note 
sued  upon  was  given  to  the  plaintiff  to  induce 
him  to  sign  the  acte  of  composition.  The 
plaintiff  himself  admits  that  if  he  recovered 
the  amount  of  this  note,  he  would  have  re- 
ceived twenty  shillings  in  the  £.  for  the  whole 
of  his  claim.  I  would  therefore  have  been  of  a 
different  opinion,  had  the  defendants  stated 
in  their  plea  that  the  note  was  given  to  the 
plaintiff  to  induce  him  to  sign  the  composition, 
and  for  the  purpose  of  securing  to  him  an 
unfair  advantage  over  the  other  creditor?. 
This  point  has  already  been  [decided  by  the 
Court  in  the  case  of  Martin  and  Macfarlane 
(I  L.  C.  Law  Journal,  p.  55).  There  is  no 
such  plea  in  this  case,  and  therefore  I  think 
the  plaintiffs  action  should  have  been  main- 
tained. 

Aylwin,  J.  It  is  to  be  observed  that  there 
is  no  attempt  on  the  part  of  the  plaintiff  to 
show  that  the  terms  of  the  agreement  have 
not  been  faithfully  carried  out  by  the  defend- 
ants. On  the  contrary,  there'  is  conclusive 
evidence  of  the  fact  that  every  farthing  of  the 
composition  money  has  been  paid.  For,  by  the 
terms  of  the  agreement,  the  defendants  were 
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to  pay  in  cash  the  costs  of  the  suit  which  had 
then  been  instituted.  And  it  is  perfectly  clear 
that  they  must  have  paid  these  costs,  because 
there  is  no  demand  made  here  for  them.  I 
think  the  reasons  urged  by  the  appellant  for 
the  reversal  of  the  judgment  are  insufficient, 
and  that  the  judgment  was  perfectly  correct. 

Drummond,  J.  It  is  said  that  the  action 
should  be  maintained,  because  the  plea  is  in- 
sufficient— because  it  was  not  pleaded  that 
the  note  was  given  to  induce  the  plain  tiff  to 
*ign  the  agreement,  by  securing  to  him  an 
unfair  advantage  over  the  other  creditors.  I 
think,  however,  the  plea  is  quite  sufficient. 
It  is  stated  clearly  "  that  by  signing  the  said 
ock  of  composition,  the  conditions  whereof 
hare  long  since  been  fulfilled,  he  (the  said 
John  Henry  Evans)  discharged  and  released 
the  said  defendants  from  all  the  claims  and 
rights  which  the  said  John  Henry  Evans  had, 
or  might  have  had,  or  pretended  to  have,  pre- 
vious to  the  execution  and  taking  effect  of  said 
«*«.*'  I  am  of  opinion  that  this  is  suffi- 
cient. The  case  of  Martin  and  Macfarlane 
was  a  very  different  case  ;  there  was  no  plea 
in  that  case  at  all.  I  concur  with  the  major- 
it?  herein  thinking  that  the  judgment  should 
be  confirmed. 

Mosdelet,  J.,  concurred. 

Judgment  confirmed,  Duval,  G.J.,  and 
Meredith,  J.,  dissenting. 

ZBetfame,  Q.C.,  for  the  Appellant. 

R.  C.  Cowan,  for  the  Respondents. 


BRY30N  (plaintiff  in  the  Court  below),  Ap- 
pellant ;  and  STUTT  (defendant  in  the 
Court  below),  Respondent. 

License — Boundary  of  Limit 

The  plaintiff  obtained  a  lease  to  cut  timber 
upon  a  location  described  on  the  back  of 
the  license  as  follows  :  "To  commence  at  the 
mouth  of  Green's  Creek,  on  the  Black  River, 
and  extend  down  six  miles  on  the  course 
South  21o  West,  and  back  four  miles  on  the 
course  North,  69o  West."  The  question 
having  arisen  as  to  whether  certain  timber 
seized  had  beeu  cut  on  this  location  : — 

Hdd\  that  the  words  "  down  on  the  course" 
in  the  license,  meant  "down  the  Black  River  on 
the  course,"  and  that  the  word  "  back"  meant 
"  backyrom  the  Black  River:1 

This  was  an  appeal  from  a  judgment  of  the 


Superior  Court  at  Aylmer,  rendered  by  La- 
fontaine,  J.,  on  the  9th  of  March,  1865,  dis- 
missing the  plaintiffs  action.  The  facts  were 
these:— On  the  1 6th  of  January,  1857,  the 
plaintiff  obtained  from  the  Inspector  of  Crown 
Timber  Licenses  at  Ottawa,  a  License  to  cut 
Red  and  White  Timber  upon  a  certain  loca- 
tion in  the  vicinity  of  Black  River,  one  of  the 
tributaries  of  the  Ottawa.  The  description 
on  the  back  of  the  license  was  as  follows  : — 
"To  commence  at  the  mouth  of  Green's 
Creek,  on  the  Black  River,  and  extend  down 
six  miles  on  the  course  South  21  ©  West,  and 
back  four  miles  on  the  course  North,  69o 
West." 

Under  this  license  the  plaintiff,  by  sai&ie-re- 
vendication,  claimed  from  the  defendant  1800 
pieces  of  White  Pine  timber,  valued  at  £3000, 
alleged  to  have  been  cut  upon  the  above  de- 
scribed location  during  the  existence  of  the 
license.  .  To  this  action  the  defendant  pleaded 
a  general  denegation,  and  the  parties  hav- 
ing gone  to  proof,  the  action  was  dismissed. 
The  judgment  of  the  Court  below  was  as  fol- 
lows :  "  Considering  that  the  Black  River  is 
the  Eastern  boundary  of  the  limit  described 
in  the  declaration,  and  that  the  Western  bound- 
ary of  the  said  limit  runs  parallel  to  the 
general  bearing  of  the  Black  River  at  a  dis- 
tance of  four  miles  from  the  said  Eastern 
boundary,  and  considering  that  the  timber  in 
this  cause  seized  under  and  by  virtue  of  the 
Writ  of  Revendication,  was  not  made  upon 
the  timber  berth  or  limit  of  the  plaintiff,  it 
is  adjudged  that  the  action  of  the  plaintiff  be 
dismissed  with  costs." 

■  Mondelet,  J.  This  is  a  case  which  has 
been  the  subject  of  much  discussion,  and  I 
have  the  misfortune  to  differ  from  my  col- 
leagues. I  have  been  much  perplexed  as  to 
the  right  interpretation  of  the  description  in 
the  license.  The  majority  of  the  Court  are 
disposed  to  agree  with  the  defendant  in 
taking  the  words  "  down  on  the  course"  to 
mean  "  down  the  Black  River  on  the  course ;" 
and  the  word  "back"  to  mean  " back  from 
the  Black  River"  If  this  interpretation  be 
the  right  one,  the  timber  was  not  cut  on  the 
plaintiff's  limit.  But  I  am  disposed  to  take 
the  words  in  the  meaning  assigned  to  them 
by  the  plaintiff's  witnesses,  who  speak  from 
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their  personal  knowledge,  and,  therefore,  I 
am  of  opinion  to  maintain  the  plaintiff's 
action. 

Merebith,  J.  The  whole  question  turns  upon 
the  interpretation  to  be  put  upon  the  license. 
The  case  has  received  a  great  deal  of  atten- 
tion, and  after  giving  it  their  best  consideration, 
the  majority,  including  the  Chief  Justice,  are 
of  opinion  that  the  judgment  is  right.  I 
think  that  a  contrary  interpretation  would  de- 
prive the  words  of  their  meaning.  It  was 
evidently  the  intention  of  the  Crown  Lands  De- 
partment that  the  Black  River  should  form  the 
Eastern  boundary  of  the  appellant's  limit.  I 
may  add  that  the  judgment  of  the  Court  below 
clearly  meets  the  justice  of  the  case,  for  it  is 
plain  that  the  Crown  Lands  Department  did 
not  intend  to  transfer  to  the  appellant,  for  a 
few  dollars,  timber  to  the  value  of  £1500. 

Drummond,  J.  I  must  say  that  I  had  great 
difficulty  in  interpreting  this  license,  but  I 
think  that  the  interpretation  put  upon  it  by 
the  majority  of  the  Court  is  not  only  the  most 
just  and  reasonable,  but,  as  far  as  I  am  able 
to  judge  from  my  own  experience,  the  most 
conformable  to  the  practice  and  rules  of  the 
Crown  Lands  Department,  it  being,  for  obvi- 
ous reasons,  desirable  that  the  limits  should 
be  put  on  the  river. 

Atlwin,  J.,  concurred. 

Duval,  C.J.,  concurred  in  writing,  under 
29  A30  Vice.  26,  s.1. 

Judgment  confirmed,  Mondelet,  J.,  dissent- 
ing. 

P.  Aylen,  for  the  Appellant. 

J,  Colman,  for  the  Respondent. 


PREVOST,  (defendant  in  the  Court  below,) 
Appellant;  and  BRIEN  dit  DESROCHERS, 
(plaintiff  in  the  Court  below,)  Respondent. 

Notice  to  put  a  party  en  demeure — Form  of 
Judgment  decreeing performance  of  obligation. 

The  plaintiff,  lessee,  sued  his  lessor  to  com- 
pel him  to  fulfil  one  of  the  conditions  of  the 
lease,  under  which  he  was  bound  to  provide 
materials  for  keeping  the  fences  in  good  order. 
The  action  was  instituted  four  days  after  notice 
in  writing  had  been  served  upon  the  lessor,  call- 
ing upon  him  to  do  the  work.  The  judgment 
condemned  the  defendant  to  provide  the 
materials  within  fifteen  days  from  date  of 
judgment;   in  default  of  his  so  doing,   the 


plaintiff  was  authorized  to  provide  the  mater- 
ials at  the  defendant's  expense. 

Held,  that  the  notice  four  days  before  suit 
was  sufficient.  Held,  also,  that  the  judgment 
was  correct  in  form ;  that  both  parties  being 
before  the  Court,  the  delay  might  properly  be 
made  to  run  from  date  of  judgment  instead  of 
from  date  of  service  thereof. 

This  was  an  appeal  from  a  judgment  render- 
ed by  Monk,  J.,  in  the  Circuit  Court  at  Mon- 
treal, on  the  30  th  of  June,  1865. 

The  plaintiff  leased  from  the  defendant 
certain  land  in  the  Parish  of  St.  Martin,  and  he 
brought  the  present  action  for  the  purpose  of 
compelling  his  lessor  to  fulfil  one  of  the  stipula- 
tions of  the  lease,  viz,  that  the  lessor  should 
supply  the  lessee  with  the  stakes  and  rails 
necessary  for  keeping  the  fences  in  good  order. 
The  plaintiff  alleged  that  the  fences  were  in  a 
very  bad  state,  that  cattle  from  the  neighbour- 
hood strayed  over  his  land  and  wasted  bis 
grain.  He  further  alleged  that  he  had  fre- 
quently requested  the  defendant  to  furnish 
him  with  the  necessary  fencing  materials,  but 
that  the  latter  had  failed  to  comply. 

The  defendant  pleaded  that  he  had  not  been 
put  en  demeure  to  furnish  the  timber  in  question 
till  four  days  previous  to  the  institution  of  the 
action  j  and  that  he  should  have  been  allowed 
sufficient  time  to  procure  the  fencing  mater- 
ials. 

By  the  judgment  of  the  Circuit  Court,  the 
defendant  was  condemned  to  furnish  the  plain- 
tiff with  the  necessary  fencing  within  fifteen 
days  from  the  date  of  the  judgment;  and  in 
default  of  his  so  doing,  the  plaintiff  was  au- 
thorized to  procure  the  fencing  at  the  defen- 
dant's cost.  From  this  judgment  the  defendant 
appealed.  The  principal  reason  urged  for  the 
reversal  of  the  judgment  was  that  the  plaintiff, 
being  bound  to  put  him  en  demeure  by  writter 
notice  to  provide  the  fencing  materials,  shoulc 
have  allowed  a  reasonable  time  to  intervene 
between  such  notice  and  the  institution  of  th< 
action,  whereas  only  four  days  had  beei 
allowed. 

Mondblbt,  J.,  dissenting,  was  of  opinioi 
that  the  judgment  should  be  reversed. 

Atlwin,  J.,  (also  dissenting.)  The  usua 
course  in  a  case  where  the  judgment  call 
upon  a  party  to  do  something,  is  to  make  th 
delay  run  from  the  signification  of  judgment 
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instead  of  which  the  delay  in  this  instance  is 
from  the  date  of  the  judgment.     Why  has  the 
rule  been  departed  from  ?    If  ever  there  was 
a  case  in  which  this  rule  ought  to  have  been 
followed,  it  was  this  case ;  for  it  appears  that 
the  protest  or  notice  calling  upon  the  defend- 
ant to  furnish  the  fencing  was  served  upon  the 
20th  of  April,  and  the  summons  in  the  present 
suit  was  served  on  the  24th  of  April,  only 
four  days  after.     Now  comes  another  point. 
Suppose  the  judgment  of  the  court  below  is  to 
be  executed ;  the  fifteen  days  are  out,  and  con- 
sequently the  respondent  is  authorized  to  build 
the  fences  at  the  expense  of  the  Appellant. 
Supposing  this  to  be  done,  in  what  way  is  the 
respondent  to  be  paid  ?  The  judgment  can  be 
carried  out  only  by  another  action,  setting  out 
that  whereas  on  such  a  day  and  year  he  ob- 
tained a  judgment  authorizing  him  to  build  the 
fences  at  the  expense  of  the  Appellant,  he  is 
entitled  to  be  reimbursed.    How  is  the  cost  to 
be  ascertained  otherwise  ?  Why  did  not  the 
judgment  order  the  thing  to  be  done  d  dire 
&  experts,  and  thus  obviate  the  necessity  for 
another  action  ?    It  thus  appears  that  there 
were  two  mistakes  in  the  judgment :  first,  in 
not  stating  that  the  work  was  to  be  done  with- 
in fifteen  days  from  the  signification,  instead 
a' from  the  date  of  the  judgment  j  and,  second- 
ly, in  not  stating  that  the  work  was  to  be  done 
i  dire  d' exports.    I  therefore  think  that  the 
judgment  should  be  reversed. 

Meredith,  J.  This  case  was  first  argued  in 
my  absence,  and  the  Court  was  equally  divi- 
ded. I  am  of  opinion  that  the  judgment  is 
unobjectionable,  and  that  it  should  be  con- 
firmed. The  first  objection  to  the  judgment 
i~  that  the  delay  therein  given  to  the  defend- 
ant counts  from  the  date  of  the  judgment,  and 
aot  from  the  signification.  But  both  parties 
were  before  the  Court,  and  the  Court  grant- 
ed what  it  conceived  to  be  -;a  reasonable 
delay.  There  was  not  the  slightest  injustice 
to  either  of  the  parties  in  this.  Then  again, 
as  to  the  cost  of  procuring  the  timber,  how 
was  the  Court  to  know  what  it  would  cost? 
The  value  might  increase  or  decrease  accord- 
ing to  the  state  of  the  market.  The  judgment 
amply  said  to  the  plaintiff,  you  may  get  the 
materials  for  making  the  fence,  and  then  you 
may  demand  the  cost  from  the  other  party.  It 


will  be  defendant's  own  fault,  if  he  renders 
another  action  necessary,  by  failing  to  pay  the. 
cost  of  the  material  for  the  fence.  The  costs 
must  be  taxed  as  In  an  appealable  case  of  the 
lowest  class,  since  both  parties  have  proceeded 
as  in  an  appealable  case.  No  declinatory  excep- 
tion was  filed,  and  the  case  proceeded  to  judg- 
ment as  an  appealable  case.  The  costs  will 
therefore  be  awarded  as  of  the  lowest  class  of 
appealable  cases. 

Duval,  C.  J.,  and  Drummokd,  J.,  concur, 
red. 

Judgment  confirmed ;  Aylwin  and  Monde- 
let,  JJ.  dissenting. 

Doutre  <fe  Doutre,  for  the  Appellant. 

Dorion  &  Dorion,  for  the  Respondent. 


PAHRLAND,  (plaintiff  in  the  Court  below,) 
Appellant;  and  RODIER,  (defendant  in 
the  Court  below,)  Respondent. 

Architect —  Violation  of  Contract. 

Held,  that  an  architect  who,  having  agreed 
with  the  proprietor  to  superintend  the  erec- 
tion of  a  house,  subsequently  engages  with 
the  contractor  to  watch  over  the  contractor's 
interests  for  a  pecuniary  consideration,  is 
thereby  guilty  of  a  direct  violation  of  his 
agreement  with  the  proprietor,  and  cannot 
recover  under  such  agreement. 

This  was  an  appeal  from  a  judgment  of  the 
Circuit  Court  at  Montreal,  rendered  by  Ber- 
thelot,  J.,  on  the  26th  of  September,  1865,  dis- 
missing the  plaintiff*  s  action.  The  facts  were 
these :— The  plaintiff;  Theophile  Fahrland, 
an  architect,  was  engaged  by  Charles  S.  Ro- 
dier,  the  defendant,  to  superintend  the  erec  - 
tion  of  a  house  in  St.  Antoine  Street  west,  in 
the  city  of  Montreal,  and  it  was  stipulated 
that  he  was  to  receive  $100  for  his  services. 
It  appeared  from  the  evidence  that  sometime 
after  the  erection  of  the  building  commenced, 
the  plaintiff  obtained  from  the  contractor,  Mr. 
Payette,  a  promise  of  $80  for  looking  after 
the  contractor's  interests.  The  defendant 
being  apprised  of  this  fact,  dismissed  the 
plaintiff,  and  refused  to  pay  him  anything  for 
his  services.  The  latter  then  brought  the 
present  action  for  $100,  the  amount  for  which 
he  undertook  to  superintend  the  erection  of 
the  defendant's  house. 

The  plea  was  that  the  plaintiff  had  violated 
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his  engagement  with  the  defendant,  by  under- 
taking, for  $80,  to  protect  the  interests  of  the 
contractor;  and  that  he  had,  in  consequence, 
been  justifiably  dismissed. 

The  action  was  dismissed  in  the  Court 
below,  on  the  ground  that  the  proved  engage- 
ment with  the  contractor  was  a  direct  viola- 
tion of  the  plaintiff's  previous  undertaking  to 
superintend  the  building  in  the  interest  of  the 
proprietor. 

The  plaintiff  appealed  from  this  judgment. 
His  version  of  the  affair,  as  stated  in  his  an- 
swers on faits  et  articles,  was  as  follows: — 
That  the  defendant  first  engaged  him  without 
any  rate  of  remuneration  being  agreed  upon, 
with  the  understanding  that  he,  the  defend- 
ant, and  the  contractor  were  to  bear  the  ex- 
pense equally.  That  as  the  tariff  rate  for 
architects  is  five  per  cent,  in  the  absence  of 
any  agreement,  the  plaintiffs  remuneration 
would  have  been  $600,  on  £3000,  the  cost 
of  the  building.  But  about  the  time  the  work 
was  commenced,  the  defendant  induced  him  to 
stipulate  to  do  the  work  for  $100,  to  be  paid 
by  the  defendant,  leaving  the  plaintiff  at 
liberty,  as  he  pretended,  to  make  his  own 
arrangements  with  the  contractor.  That  he 
subsequently  agreed  with  the  contractor  for 
$80 ;  that  the  defendant  was  aware  of  this 
all  along,  and  merely  made  use  of  this  fact  as 
a  pretext  to  evade  payment  of  the  $100, 
when  the  house  was  nearly  finished,  and  the 
services  of  an  architect  were  no  longer  re- 
quired. 

Drcmmokd,  J.  We  are  of  opinion  that  the 
judgment  in  this  case  must  be  confirmed. 
Mr.  Fahrland  was  in  the  position  of  an  advo- 
cate who  accepts  a  retainer  from  both  the 
plaintiff  and  the  defendant.  The  interests  of 
the  proprietor  and  of  the  contractor  are  con- 
flicting, and  the  architect  could  not  serve  both 
at  the  same  time.  We  have  the  assent  of  the 
Chief  Justice  in  this  case. 

Meredith,  and  Mondelet,  JJ.,  concurred. 

Judgment  confirmed. 

Doutre  is  Doutre,  for  the  Appellant. 

J.  A.  A.  Belle,  for  the  Respondent. 


September  8th. 
OWLER,  et  al,  (defendants  in  the  Court 
below)  Appellants?  and  Dame  HBNRIETTE 


MOREAU  et  wr.,  (plaintiffs  in    the  Court 
below)  Respondents. 

Lease — Clause  prohibiting  subletting— Ac- 
quiescence— Exception  of  Guarantee* 

The  plaintiffs  auteur  leased  certain  premi- 
ses with  a  clause  in  the  lease,  that  the  premi- 
ses should  not  be  sublet  without  his  consent 
in  writing.     The  lessee  did  sublet  the  premi-    I 
ses,  and  the  lessor's  agent  collected  the  rent 
from  the  sub-tenants  for  more  than  a  year,  with-    I 
out  making  any  objection  to  the  sublease.  The 
heirs  of  the  lessor  subsequently  sold  the  pro- 
perty to  the  plaintiff,  and  assigned  to  her  their 
right  to  have  the  lease  set  aside,  but  without 
any  guarantee.    The  assignee  having  brought    j 
an  action  to  resiliate  the  lease : — 

Held,  that  the  lessor  by  receiving  the  rent 
from  the  sub-tenants  for  more  than  the  period 
of  one  year,  tacitly  eanptioned  and  acquiesced 
in  the  subletting,  and  abandoned  his  right  to 
oust  the  lessee.  That  the  lessor  therefore 
could  not  confer  upon  the  assignee  any  ridit 
to  oust  the  lessee.  That  to  any  action  arising  \ 
out  of  a  violation  of  the  lease  subsequent  to 
the  assignment,  the  exception  of  guarantee 
could  be  opposed  by  the  lessee,  and  as  the 
assignment  was  stipulated  to  be  without  any 
guarantee,  the  assignee  was  bound  in  law  in 
the  same  way  as  his  auteurs  were  bound.  , 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court  sitting  as  a  Court  of  Review  at 
Montreal,  on  the  30th  of  April,  1866,  revere* 
ing  a  judgment  of  the  Superior  Court  rendered 
by  Smith,  J.,  on  the  14th  of  April,  1866. 

The  action  was  brought  under  the  Lessor 
and  Lessees'  act,  to  eject  the  Appellant,  Wil- 
liam Owler,  in  consequence  of  his  having 
sublet  the  premises  leased,  contrary  to  a  writ- 
ten clause  in  the  lease,  without  having  first 
obtained  the  lessor's  consent  in  writing. 

The  judgment  rendered  by  Smith,  J.,  in  the 
Superior  Court,  dismissed  the  action,  on  the 
ground  that  the  subletting  had  been  tacitly 
sanctioned  by  the  lessor. 

The  facts  of  the  case  sufficiently  appear 
from  the  following  note  of  the  judgment  in 
Review  (Badoley,  Bkrthhlot,  and  Smith, 
JJ.) 

Smith,  J.  This  is  an  action  of  ejectment 
In  October,  1862,  a  lease  was  entered  into  bj 
the  late  George  Desbarats  with  the  defendant 
Owler,  of  certain  premises  at  the  corner  of  St 
Gabriel  and  St  Thlrdse  Streets,  known  aj 
the  Odd  Fellows'  Hall,  including  the  base 
ment,  for  the  term  of  five  years.  In  this  leas 
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there  was  a  stipulation  that  Owler  should  not 
transfer  his  interest  in  the  lease  without  the 
consent  in  writing  of  the  lessor.  Owler  entered 
into  possession  in  May,  1863,  and  continued  in 
possession  until  February,   1864,   when  he 
sublet  part  of  the  premises  to  one  Pierre  drat. 
Mr.  Desbarats  died  in  October,   1864.    In 
April,  1865,  Owler  sublet  the  rest  of  the  house 
to  one  Dorion.    After  the  death  of  Mr.  Desba" 
rats  the  property  was,  in  1866,   sold  by  the 
heirs  to  the  plaintiff.    In  the  deed  of  sale  it 
was  stated  that  the  vendors  assigned  over  to 
the  vendee  any  right  to  eject  Owler  that  the 
heirs  themselves  possessed.    They  took  care 
however,  not  to  guarantee  anything.    It  ap- 
pears, therefore,  that  the  two  leases,  which 
were  made  anterior  to  the  sale,  were  known 
both  to  the  vendor  and  to  the  vendee.    For 
surely  it  cannot  be  pretended  that  the  parties 
can  plead  ignorance  of  these  transactions,  in 
the  face  of  the  stipulation  between  them  that 
the  vendee  should  have  whatever  right  the 
heirs  had  to  eject  Owler,  and  that  this  right 
was  to  be  exercised  at  the  vendee's  own  risk. 
Cnder  these  circumstances  how  does  the  law 
apply  ?    By  the  common  law  the  lessee  is 
entitled  to  use  the  property  leased  for  any 
purpose  that  he  pleases,  so  long  as  he  does 
nut  commit  waste  or  render  the  position  of  the 
le-^or  less  favourable  than  it  was.     Stipula- 
tions against  subletting,  and  so  forth,   are 
made  in  favour  of  the  lessor.  In  this  instance 
the  lease  contained  a  clause  that  the  lessee 
should  not  assign  his  lease,  and  it  is  an  all  eg. 
*i  violation  of  this  stipulation  that  gives  rise 
to  the  action  of  ejectment.     What  was  the 
intention  of  the  lessor  in  stipulating  that  his 
tenant  should  not  assign    the  lease?     He 
evidently  meant  that  the  lease  was  not  to  be 
assigned  without  his  permission ;  but  the  mo- 
ment that  the  stipulation  was  waived  by  the 
consent  of  the  landlord,  then  the  common  law 
came  in,  and  the  parties  stood  in  the  same 
position  as  though  the  stipulation  was  not  in 
tiie  lease.     The  stipulation  as  to  a  consent  in 
writing  was  a  privilege  stipulated  in  favour  of 
the  landlord;  but  he  might  say  if  he  chose, 
that  he  did  not  want  proof  in  writing.    He 
was  the  party  in  whose  favour  consent  was 
stipulated,  and  he  might  dispense  with  the 
necessity  for  such  consent.    See  Dictionnaire 


Dalloz,  under  the  word  acquiescement.  I  think 
that  there  is  an  acquiescement  clearly  shown  in 
this  case.  The  rent  was  paid  to  the  know- 
ledge of  the  proprietors.  The  heirs  Desbarats 
had  only  the  same  right  that  Mr.  Desbarats 
himself  had.  If  he  chose  to  say:  "Never 
mind  the  consent  in  writing;  pay  me  the 
rent,  and  it  will  be  all  right,"  this  was  a  clear 
acquiescence.  The  rent  has  been  paid  for 
years  with  the  perfect  knowledge  of  the  agents 
for  the  property.  Mr.  Desbarats  never  gave  a 
written  consent,  but  he  gave  a  tacit  consent 
which,  to  all  intents  and  purposes,  is  equiva- 
lent. Under  these  circumstances,  I  regret 
that  I  cannot  concur  in  the  judgment  about 
to  be  rendered. 

Bbrthblot,  J.  I  am  of  opinion  that  the  pro- 
prietor did  not  consent  to  the  sub-leasing  of 
the  premises.  Mr.  Stodart,  the  agent,  denies 
that  he  had  any  power  from  the  Desbarats' 
estate  to  consent  to  the  sub-leasing.  This 
case  differs  from  that  of  Cordner  v.  Mitchell, 
for  in  that  case  there  was  something  in  writ- 
ing which  might  be  considered  equivalent  to  a 
commencement  of  proof  of  a  written  consent  j 
but  here  there  is  nothing  of  the  kind.  The 
plaintiff's  action  in  ejectment  should  have  been 
maintained. 

Badglby,  J.  My  opinion  is  that  which  I 
formed  when  I  heard  the  case  at  the  bar.  It 
is  necessary  to  keep  in  mind  the  dates.  The 
landlord  leased  with  a  strict  stipulation  in 
writing  that  the  tenant  should  not  sublet. 
There  is  no  rule  of  this  kind  in  the  common 
law  to  prohibit  subletting.  The  lease  was 
made  to  Owler  on  the  8th  of  October,  1862, 
for  five  years  from  the  1st  of  May,  1863.  On 
the  17th  Feb.,  1864,  Owler  let  the  basement 
story  of  the  house  to  a  man  named  Cerat. 
We  know  that  so  long  as  Owler  did  not  dis- 
possess himself  of  the  house  the  law  protected 
the  arrangement.  Cerat  was  the  tenant  of 
Owler.  There  was  no  breach  of  the  contract 
here,  because  Owler  still  remained  in  actual 
possession  of  the  premises.  Then  on  the  8th 
of  April,  1865,  Owler  sub-let  the  whole  remain- 
ing portion  of  the  house  to  one  Joseph  Dorion, 
this  arrangement  to  take  effect  on  the  1st  May, 
1866.  The  fact  of  his  sub-letting  the  whole  of 
the  premises  deprived  him  of  the  protection  of 
the  law,  because  he  had  no  longer  foothold  in 
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the  premises.  The  contract  was  absolutely 
broken  by  this  lease  to  Dorion.  The  sale  of 
the  property  by  Desbarats  took  place  on  the 
19th  of  Feb.,  1866.  The  terms  of  the  deed 
show  that  the  parties  to  it  were  aware  that  the 
defendants  were  in  possession  as  sub-ten  ants, 
but  the  purchasers  by  the  contract  were  to 
have  the  privilege  of  ousting  them  when  they 
pleased.  Their  knowledge  of  the  sub-tenant's 
possession  was  no  acquiescence,  because  they 
reserved  their  right  to  oust  them.  The  only 
question  then  is  this,  did  the  vendors  acqui- 
esce ?  Did  they  change  the  condition  of  the 
contract  by  any  act  on  their  part  ?  As  I  have 
already  stated,  there  was  no  infringement  of 
the  contract  by  the  lease  to  Clrat ;  the  breach 
was  the  lease  to  Dorion.  Stodart  was  the 
mere  receiving  agent,  or  collector,  of  the  land- 
lord :  he  could  not  bind  the  landlord  in  any 
way,  and  I  can  see  no  acquiescence  in  the 
case. 

The  evidence,  it  must  be  remarked,  has 
been  taken  in  a  very  irregular  way.  Fin  lay, 
who  pretends  to  be  the  agent  of  Owler,  has 
been  allowed  to  be  examined  by  a  series  of  in- 
terrogatories to  which  he  has  answered,  yes, 
yes.  On  his  cross-examination  it  appeared 
that  he  knew  nothing  about  the  matter,  except 
that  he  heard  Stodart  say  nothing  against  the 
sub-letting,  and  this  is  called  an  acquiescence  1 
More  than  this  was  necessary.  We  must 
come  to  the  old  rule  nemo  facile  presumitur 
renunciare.  Under  the  circumstances,  the 
judgment  of  the  Court  below  was  wrong, 
and  it  must  be  reversed. 

From  this  judgment  the  defendants  appeal- 
ed, submitting  that  there  had  been  a  sufficient 
acquiescence. 

Atlwin,  J.  We  are 'fully  of  opinion  that  the 
judgment  of  the  original  Court  is  right,  and 
that  the  judgment  of  the  Court  of  Review  is 
wrong.  The  judgment  of  this  Court  will 
therefore  be  in  the  following  terms :  "  Con- 
sidering that  the  respondent  has  proved  by 
legal  evidence,  that  by  the  deed  of  acquisition 
made  by  the  said  Respondent,  she  did  acquire 
from  the  estate  of  the  late  George  Desbarats, 
the  real  property  therein  set  forth,  and  now 
in  the  possession  of  the  Appellant  Owler  and 

•  1  L.  C.  Law  Journal,  p.  58. 


others,  mentioned  in  the  declaration  in  this 
cause,  and  that  in  and  by  the  said  deed  the 
said  plaintiff  did  receive  also  a  transfer  of  the 
lease  by  the  said  estate  Desbarats,  together 
with  all  the  rights  and  privileges  of  the  said 
estate  Desbarats,  under  the  said  lease  to  the 
said  Owler,  to  exercise  all  the  rights  of  the 
said  estate  Desbarats,  in  respect  thereof)  and 
all  rights  of  the  said  estate  Desbarats  to  ex- 
pel the  said  Owler,  in  case  he  had  violated  the 
clauses  of  the  bail,  in  respect  of  having  6ub-let 
the  said  premises. 

And  further,  considering  that  the  said  estate 
of  the  said  George  Desbarats,  had  allowed  and 
tolerated  the  sub-letting  of  the  said  premises 
by  the  said  Owler,  by  tacitly  sanctioning  the 
said  sub-lease,  by  receiving  for  a  period  of 
more  than  one  year  the  rent  of  the  said  premi- 
ses without  protest,  and'with  a  full  knowledge 
of  the  fact  that  the  said  Owler  had  sub-let  the 
said  premises,  and  had  for  the  period  of  more 
than  one  year  approved  tacitly  thereof;  and 
that  by  reason  thereof  he  had  acquiesced  in 
the  said  sub-letting,  and  had  thereby  aban- 
doned all  rights  to  oust  the  said  Owler  from 
the  possession  of  the  property,  which  became 
a  droit  acquis  in  favor  of  the  said  Owler  j  and 
further,  considering  that  the  said  estate  of 
Desbarats,  could  not  in  law  give  the  said  pur- 
chaser, to  wit,  the  said  plaintiff  any  such 
right,  as  the  same  had  been  abandoned  by  the 
said  estate,  and  which  was  well  known  to  the 
said  purchaser,  and  considering  that  by  the 
common  law,  the  rights  under  the  said  lease 
could  only  accrue  to  the  said  plaintiff  after 
she  had  purchased  the  same,  and  for  any  fur- 
ther violation  of  the  conditions  of  the  said  lease 
and  deed,  the  exception  of  guarantee  could 
therefore  be  opposed  to  the  said  plaintiff,  by 
the  said  Owler,  and  as  the  said  estate  Desba- 
rats has  stipulated  a  clause  that  the  transfer 
of  the  lease  in  that  respect  is  sans  aucune  ga- 
rantie,  the  said  plaintiff  is  bound  in  law,  in 
the  same  way  as  the  auteurs  of  the  said  plain- 
tiff are  bound,  Ac,  the  Court  reverses  the 
judgment  of  the  Court  of  Review  and  confirms 
that  of  the  Superior  Court." 

Druxmond,  J.  The  only  difference  between 
our  judgment  and.  that  of  the  Superior  Court 
is  with  reference  to  the  period  to  which  the 
acquiescence  dates  back.  The  Superior  Court 
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was  of  opinion  that  the  rent  had  been  received 
from  the  sub-tenant,  with  the  consent  of  the 
proprietor,  for  more  than  three  years.  We 
are  of  opinion  that  this  should  be  reduced  to 
one  year. 

Moxdklst,  J.,  and  Johnson,  J.,  ad  hoc, 
concurred. 

Judgment  reversed. 

McCoy  <fc  McMahon,  for  the  Appellant. 

Morcauj  Owmet  ds  Chapleau,  for  the  Res- 
pondents. 


REGINA  t .  THOMAS  MURRAY. 

Habeas  Corpus — Substitution  of  a  Formal  for 
an  Informal  Warrant, 

Held,  that  a  formal  warrant  of  commitment 
may  be  substituted  for  an  informal  one ;  and 
that  the  substitution  need  not  be  referred  to 
in  words  in  the  subsequent  warrant,  since  so 
long  as  there  is  a  good  warrant  authorizing  the 
detention  of  a  prisoner,  it  does  not  matter  how 
many  bad  warrants  there  are. 

Quere  as  to  certiorari  to  Queen's  Bench. 

The  writ  of  habeas  corpus  had  been  ordered 
to  issue,  and  the  case  now  came  up  on  the 
jailers  return.  The  petition  of  the  prisoner, 
Thomas  Murray,  set  forth  that  on  the  6th  of 
July  last,  he  had  been  imprisoned  in  the  com. 
mon  gaol  under  and  by  virtue  of  a  warrant  of 
commitment, before  Messrs.  Brehaut  and  Beau- 
dry,  which  warrant  alleged  that  the  petitioner 
was  convicted,  "  for  that  he,  on  the  6th  of 
May  last,  not  being  an  enlisted  soldier,  did 
unlawfully,  by  words  and  other  means,  go 
about  to  and  endeavoured  to  persuade  Edward 
Adams,  an  enlisted  soldier  in  Her  Majesty1  s 
service,  to  desert  and  leave  such  service 
against  the  form  of  the  statute  in  such  case 
made  and  provided ;"  and  the  petitioner  was 
condemned  to  pay  a  fine  of  £40  Stg.  and  $6 
costs,  and  also  to  be  imprisoned  for  six  months, 
and  for  so  long  afterwards  as  the  said  penalty 
and  costs  should  remain  unpaid. 

The  petition  proceeded  to  state,  that  on  the 
1 4th  of  July  last,  the  petitioner  presented  to  the 
judges  of  the  Superior  Court  a  petition,  setting 
forth  his  imprisonment,  and  praying  that  the 
warrant  of  commitment  be  quashed  and  set 
aside.  The  reasons  urged  in  support  of  the  peti- 
tion mainly  consisted  in  the  fact,  that  the  war- 
rant of  commitment  did  not  state  upon  what  day 


the  petitioner  was  convicted,  and  hence  there 
was  no  time  specified  from  which  the  imprison- 
ment was  to  run.  The  application  having 
been  made  before  Monk,  J.,  the  writ  was  or- 
dered to  issue,  returnable  before  him  on  the 
18th  of  July.  On  the  17th  of  July,  before  the 
service  of  the  writ  on  the  jailer,  another  war- 
rant of  commitment  was  left  at  the  gaol,  in 
which  the  omission  of  date  was  rectified,  and 
this  warrant  was  returned  by  the  jailer  with 
the  first  warrant  of  commitment,  as  a  cause 
of  the  petitioner's  detention,  whereupon  the 
petition  was  rejected. 

The  prisoner  now  renewed  his  application 
to  this  Court,  alleging  that  he  was  imprisoned 
under  two  warrants,  each  committing  him  for 
six  months,  and  each  condemning  him  to  pay 
a  penalty  of  £40  and  costs.  The  petition  also 
set  out  that  the  second  warrant  of  commit- 
ment was  bad,  because  it  was  not  stated  therein 
that  it  had  been  substituted  for  the  original 
warrant. 

Badolet,  J.  The  writ  was  returned  yes- 
terday, and  the  return  of  the  jailer,  stating  the 
causes  of  the  prisoner's  detention,  has  brought 
before  the  Court  the  two  warrants  of  commit- 
ment, under  which  the  jailer  says'he  is  detain- 
ed. Both  warrants  bear  date  the  same  day, 
and  specify  the  same  offence.  One  ground 
assigned  by  the  prisoner's  counsel  is,  that 
there  is  an  informality  in  the  commitment. 
The  second  ground  is  that  the  two  warrants 
being  of  the  same  date,  and  for  the  same 
charge,  the  jailor  would  not  know  on  which 
to  detain  the  prisoner,  and  therefore  his  deten- 
tion is  illegal. 

With  reference  to  the  first  point,  we  are  of 
opinion  that  the  warrant  is  regular  and  in  due 
form.  The  words  of  the  statute  have  been  fol 
lowed.  The  charge  is  enticing  a  soldier  in 
Her  Majesty's  service  to  desert,  and  the  words 
used  in  the  commitment  do  not  render  the 
charge  so  uncertain  as  that  the  prisoner  did 
not  know  what  he  was  charged  with. 

The  objection  then  rests  upon  the  other 
ground — that  there  are  two  warrants.  We 
have  been  referred  to  the  case  of  Re  Elmy  and 
Sawyer,  (1st  Adolphus  &  Ellis,  p.  843.)  In 
that  case  the  prisoner  was  convicted  in  a  pe- 
nalty under  an  act  against  smuggling.  The 
act  empowered  justices  to  amend  any  such 
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conviction  or  warrant  of  commitment,  whether 
before  or  after  conviction.     Four  days  after 
the  committal,  the  warrant  (which  was  defec- 
tive in  point  of  law)  was  withdrawn  from  the 
jailer's  possession,  and  another  warrant  sub- 
stituted, it  did  not  appear  by  whom.     The 
second  warrant  was  of  the  same  date,  and 
signed  and  sealed  by  the  same  justices  as  the 
first,   and  did  not  materially  vary  from  it. 
Application  was  made  for  a  writ  of  habeas 
corpus,   and  a  certiorari  was  at   the  same 
time  issued,  to  remove  into  the  court  the  ex- 
aminations, conviction  and  other  proceedings. 
It  was  held  in  that  case  that  the  court  could 
not  presume,  either  from  the  facts  returned  or 
from  the  warrants,  that  the  second  warrant 
was  substituted  by  the  justices  as  an  amend- 
ment of  the  first,  in  pursuance  of  the  autho- 
rity given  the  justices  by  the  act,  and  the  pri- 
soner was  discharged.     But  the  judges  stated 
that  under  the  circumstances  of  the  case,  the 
magistrates  being  authorized  to  substitute  a 
good  warrant  for  a  bad  one,  the  substituted 
warrant  would  have  been  a  good  one,  if  it  had 
contained  the  information  that  it  was  so  sub. 
stituted.     But  this  was  omitted,  and  the  sub- 
stituted warrant,    moreover,   contained   new 
facts.     The  judges  accordingly  discharged  the 
prisoner.     This  was  the  case  relied  on  by  Mr. 
Devlin,    But  we  have  another  case,  Re  Wal- 
ker et  al,,  New  Sessions  Cases  p.  182.  Four 
individuals    were    committed  for    a    certain 
offence ;    a  writ  of  habeas  corpus  was  taken 
out,  and  the  jailer  returned  that  A.  and  B. 
were  detained  in  custody  under  a  warrant 
against  them,  dated,  Ac,  and  C.  and  D.  under 
a  similar  warrant  of  same  date.     That  after- 
wards whilst  they  were  in  custody,  four  other 
warrants  against  A.  B.  C.  and  D.  individually, 
for  their  commitment  respectively,  were  put 
into  his  hands.    It  was  attempted  to  be  set 
up  that  the  original  warrants  being  informal, 
the  new  warrants  against  A.  B.  C.  and  D. 
individually  could  not  be  substituted,  because 
though  as  a  general  proposition  a  formal  war- 
rant may  be  substituted  for  an  informal  one, 
the  former  must  be  withdrawn  and  the  subs- 
titution referred  to  by  words  in  the  subse- 
quent ones.    Re  Elmy,  supra.    The  prisoners 
should,  therefore,  be  discharged.    But  it  was 
answered,  that  if  there  is  a  good  warrant  autho- 


rizing the  detention  of  a  prisoner,  it  does  not 
matter  how  many  bad  warrants  there  are :  a 
justice  may,  pending  an  action,  even  on  the 
morning  of  the  trial,draw  up  a  good  conviction. 
The  court  held  that  the  formal  warrants  were 
properly  substituted  for  the  informal  ones,  and 
being  commitments  were  good  on  the  return 
sent.   The  application  was  rejected. 

We  think,  therefore,  the  return  in  this  case 
is  a  good  return.  Whatever  the  first  warrant 
might  have  been,  the  second  warrant  is  a 
good  warrant,  and  the  return  is  good  under 
the  circumstances  of  the  case. 

With  respect  to  certiorari  to  this  Court,  in- 
dividually, I  think  the  right  of  appeal  to  the 
Queen's  Bench  on  certiorari  has  not  been 
taken  away  by  the  statute  which  affects  civil 
cases  only.  I  think  that  the  Court  of  Queen's 
Bench,  sitting  on  the  criminal  side,  has  not 
been  deprived  of  any  power  of  issuing  certio- 
rari. I  mention  this  incidentally  only,  as  the 
certiorari  has  been  spoken  of,  but  it  has  no 
connection  with  the  return  upon  this  writ. 
We  have  come  to  the  conclusion  that  the 
habeas  corpus  must  be  discharged. 

Mondelet,  J.  If  the  jailer  should  not  un- 
derstand that  the  second  warrant  is  a  substi- 
tuted one,  and  at  the  expiration  of  the  first 
term  of  commitment,  should  not  discharge  the 
prisoner,  then  it  would  be  time  enough  to  ap- 
ply for  a  habeas  corpus,  and  it  would  be  im- 
mediately granted.  I  agree  with  the  remarks 
of  Mr.  Justice  Badgley  as  to  the  writ  of  cer- 
tiorari. 

A  ylwin,  J.  I  concur  in  the  judgment  given 
by  the  judge  in  the  Superior  Court.  We  are 
bound  to  assume,  till  the  contrary  has  been 
shown,  that  there  has  been  a  good  conviction, 
and  that  the  magistrate  has  done  everything 
that  was  required  by  law.  The  petitioner 
takes  nothing  by  his  motion. 

Drummond,  J-,  concurred. 

T.  K.  Ramsay ,  for  the  Crown. 

B.  Devlin,  for  the  Petitioner. 


COURT  OF  REVIEW. 

April  30. 
DESJARDINS  t>.  TASSE. 
Compensation. 
Held,  that  an  account  for  board,  where  the 
debt  is  easily  proved,  is  a  debt  claire  et  Uquide, 
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and  such  as  may  be  offered  in  compensation 
to  a  debt  under  an  obligation. 

This  was  a  case  from  the  Circuit  Court, 
Montreal,  inscribed  for  review  by  the  plaintiff. 
The  action  was  brought  by  the  plaintiff  as  the 
legatee  of  his  deceased  wife,  Theotiste  Tass6, 
claiming  the  balance  due  under  an  obligation 
for  $100,  made  by  the  defendant  in  favour  of 
Theotiste  Tasse*  in  1839.  The  defendant 
pleaded  that  the  debt  was  compensated  by  an 
account  which  he  had  against  Theotiste  Tassel 
for  board  while  she  was  a  girl.  It  appeared 
that  Theotiste  Tassl,  who  was  the  defendant's 
niece,  had  resided  for  some  time  in  her  uncle's 
house.  This  was  previous  to  the  date  of  the 
obligation. 

Smith,  J.  The  question  comes  up  in  this 
case,  whether  the  debt  offered  in  compensa- 
tion is  claxre  et  liquide,  and  such  as  can  be 
offered  in  compensation.  The  law  is  that 
compensation  can  take  place  in  every  case  in 
which  the  sum  due  is  easily  settled.  The  debt 
due  on  the  obligation  is  claire  et  liquide.  If 
the  debt  due  on  the  account  is  easily  proveable, 
it  can  be  offered  in  compensation.  In  this 
case,  I  think,  the  debt  is  easily  provable,  and 
nearly  of  the  same  nature  as  the  plaintiff's 
claim.  Upon  this  point,  therefore,  we  are 
against  the  plaintiff.  The  only  point  remain- 
ing is  whether  the  debt  is  proved.  To  estab- 
lish this  there  are  three  witnesses,  who  prove 
that  Theotiste  Tassl  was  indebted  to  her  uncle, 
the  defendant,  in  the  sum  of  £10,  for  attend- 
ance and  board.  The  Court  has  made  a  cal- 
culation of  the  amount  to  be  deducted,  and 
judgment  is  rendered  in  the  plaintiff's  favour 
kt  the  balance  due  on  the  obligation  with 
interest,  equal  to  £8 ;  the  costs  to  be  those  of 
an  action  for  £15. 

Moke,  J.  This  judgment,  it  must  be  re- 
marked, is  based  chiefly  on  the  equity  of  the 
case ;  for  Paquette,  the  person  present  when 
the  arrangement  was  made  respecting  board, 
and  who  would  have  given  the  best  evidence 
that  could  have  been  adduced,  has  not  been 
examined  at  all. 

Bkrthelot,  J.,  concurred. 

Judgment  reformed. 

M.  Garwdtj  for  the  Plaintiff. 

Lonmger  &  Loranger,  for  the  Defendant. 


SUPERIOR  COURT. 

May  21. 
DUBORD  v.  LANCTOT. 
Information  against  City  Councillor — Neces- 
sary allegations — Amendment  of  Informa- 
tion. 

Held,  that  in  an  information  for  the  purpose 
of  testing  the  right  of  a  City  Councillor  to  ex- 
ercise trie  office,  the  petitioner  must  allege- 
that  he  is  "a  citizen  qualified  to  vote  at  the 
election  of  Councillor  for  some  ward  of  the 
city,"  and  that  it  is  not  sufficient  for  the  peti- 
tioner (in  this  case  the  unsuccessful  candidate)* 
to  allege  his  own  qualification  for  the  office  of 
Councillor. 

The  petitioner,  having  asked  leave  to  amend 
the  information,  by  inserting  an  allegation  of 
his  "qualification  as  a  voter :" — 

Held,  that  such  amendment  could  not  be 
allowed,  as  it  would  change  the  substance  of 
the  information,  and  be  equivalent  to  a  new 
information,  requiring  the  issue  of  a  new  writ. 
Badolet,  J.  The  information,  or  requite 
libelUe,  in  this  cause  has  been  presented  by  the 
unsuccessful  candidate  for  the  office  of  Council- 
lor for  the  East  Ward  of  this  city,  at  the  civic 
election  for  that  office,  held  in  February  last. 
The  statement  of  the  proceedings  had  previous 
to  and  at  the  election,  has  not  been  complained 
of,  nor  the  seating  of  the  successful  candidate, 
Mr.  Lanctot,  upon  the  ascertainment  of  the 
actual  votes  given,  the  latter  having  received 
112  votes,  and  the  petitioner  108.  The  infor- 
mation admits  these  facts,  and  also  that  Mr. 
Lanctot  has  satisfied  the  provisions  of  the 
City  Charter  in  taking  the  oaths  required  by 
law,  and  consequently  taken  his  seat  in  the 
City  Council,  but  it  objects  against  him  that 
at  the  time  of  his  election  he  was  not  qualified 
for  election  to  the  office  of  Councillor,  as  not 
being  possessed  of  real  or  personal  estate,  or 
both,  within  the  city,  of  the  value  of  £500, 
after  payment  or  deduction  of  his  just  debts. 
It  is  only  necessary  to  add,  as  regards  this 
part  of  the  case,  that  the  petitioner  has  set 
out  in  his  information  his  own  qualification 
for  the  office  of  Councillor  as  required  by  th& 
Charter,  which  has  not  been  contradicted. 

Upon  the  petition  required,  presented  in  this 
case,  supported  by  affidavit,  a  writ  was  issued 
by  the  Court,  formally  requiring  Mr.  Lanctot 
to  appear  and  answer  to  the  information,  Re- 
quite libelUe,  against  him,  and  to  show  by 
what  authority  he  exercised  or  attempted  to 
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exercise  the  office  of  Councillor.  The  writ 
was  issued  upon  the  judgment  of  this  Court  to 
that  effect,  and  I  do  not,  therefore,  feel  myself 
justified  in  adverting  to  its  validity,  the  more 
particularly  as  this  now  pleaded  exception  in 
law  has  gone  beyond  the  mere  issue  of  the 
writ.  It  is  possible,  however,  that  after  ex- 
amination of  the  Requite  and  supporting  affi- 
davits, and  upon  consideration  of  the  section  of 
the  Charter  applicable  to  the  matter,  I  might 
have  had  some  doubt  upon  the  granting  of  the 
application.  Upon  this  formal  matter,  how- 
ever, I  am  not  called  upon  to  determine,  be- 
<cause  Mr.  Lanctot  having  pleaded  to  the  infor- 
mation, Requite,  it  is  upon  his  plea  in  law,  or 
demurrer  to  the  Requite,  that  the  contention 
between  the  parties  has  been  submitted.  It  is 
unnecessary  to  advert  to  the  two  first  grounds 
of  legal  objection,  having  reference  to  the  re- 
quired affidavit  in  support  of  the  information, 
but  such  as  the  produced  affidavits  were,  they 
were  sufficient  for  its  support,  such  as  it  was. 
The  third  ground,  however,  is  important,  in- 
asmuch as  it  charges  that  the  information, 
Requite,  does  not  allege  that  the  petitioner 
was  "  a  citizen  of  the  city  of  Montreal,  qualified 
to  vote  at  the  election  of  Councillor  for  some 
ward  of  the  city."  To  this  objection  the  peti- 
tioner has  given  the  general  answer  of  the  suf- 
ficiency in  law  of  the  allegations  contained 
in  his  information  to  obtain  the  conclusions 
thereof. 

By  the  8th  section  of  the  14th  and  15th  Vic. 
c.  128,  the  qualification  for  a  Councillor  is  fix- 
ed, namely,  that  he  shall  have  been  a  resident 
householder  within  the  city  for  a  year  next  be- 
fore the  election,  and  also  seized  and  possessed 
to  his  own  use  of  real  and  personal  estate,  or 
both,  within  the  said  city,  free  of  debts,  of  the 
value  of  £500 ;  and  he  is  also  required  by  the 
3th  section,  to  be  a  natural  born  or  naturalized 
subject.  A.8  already  observed,  the  petitioner 
has  fully  and  distinctly  stated  and  alleged  this 
his  own  qualification  in  his  information. 

In  connection  with  this  part  of  the  case  it  is 
necessary  to  state  that  the  qualification  for  the 
civic  voters  is  settled  by  the  23rd  Vic,  c.  72, 
in  the  4th  clause  of  that  statute,  which  provides 
for  their  qualification,  1st,  as  owners  of  real 
property  within  the  city  of  the  assessed  value 
of  $300  and  upwards,  or  of  assessed  yearly 


value  of  $30  or  upwards ;  2nd,  as  tenants  or 
occupants  of  dwelling  houses  in  the  ward  for 
which  the  election  is  held,  of  the  same  assessed 
values  as  above,  but  requiring  the  tenant  to 
have  been  in  possession  on  the  then  next  pre- 
vious first  of  January,  or  a  resident  house- 
holder in  the  city  from  at  least  the  next  pre- 
vious first  of  May,  Ac. ;  and  3rd,  tenants  of 
warehouses,  counting  houses,  Ac,  with  the 
special  proviso  applicable  to  each,  that  none 
of  them  shall  be  entitled  to  vote  at  any  such 
election  unless  Tie  shall,  preciously  to  the  first 
of  January  next  before  such  election,  have  paid 
all  the  civic  taxes  due  and  payable  by  him.  It 
is  objected  by  Mr.  Lanctot  that  the  petitioner 
has  properly  stated  his  qualification  for  the 
office  of  Councillor  for  which  he  was  a  can- 
didate, but  that  that  qualification  gives  him  no 
power  to  apply  under  the  statute  as  he  has 
done  here  j  that  he  has  not  stated  the  voter's 
qualification,  which  alone  and  of  itself  was 
essential  to  justify  his  application,  under  the 
27th  sec.  of  the  14th  and  15th  Vic,  whereby 
alone  as  a  qualified  voter  he  can  legally  ques- 
tion Mr  Lanctot' s  office  as  Councillor. 

The  objection  is  quite  correct  in  fact,  inas- 
much as  the  information  alleged  the  Council- 
lor's qualification  alone,  and  does  not  allege 
his  qualification  as  a  voter. 

Now,  the  27th  section  of  the  14th  and  15th 
Vic,  under  which  this  proceeding  has  been 
adopted,  specially  provides  that  "  to  facilitate 
the  decision  of  cases  in  which  the  right  of  any 
Corporation  officer  may  be  called  in  question, 
the  Superior  Court  in  term  shall,  on  the  infor- 
mation, Requite  libelUe,of&nj  citizen  qualified 
to  vote  at  the  election  of  Councillor,  supported 
by  affidavit,  Ac,  and  complaining  that  any 
person  exercises  the  office  of  Mayor,  Alderman, 
or  Councillor,  have  power  to  try  and  adjudge 
upon  the  right  of  the  person  so  complained  of 
to  exercise  the  office  in  question,  and  to  make 
such  order,  and  cause  such  writ  of  mandamus 
to  be  addressed  to  the  Mayor,  Aldermen  and 
Citizens  of  Montreal,  in  fact  to  the  Corporation, 
as  to  right  and  justice  may  appertain,  which 
order  or  mandamus  shall  be  obeyed  by  the 
Corporation  and  by  all  other  parties,  without 
appeal  therefrom." 

The  proceedings  therefore,  provided  for  in 
this  section  of  the  Charter  have  reference  ma- 
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oilestly  to  the  legal  tenure  of  office  of  the 
officer  complained  of,  namely  and  solely  the 
right  by  which  he  exercises  that  office,  and 
seems  to  convey  express  judicial  authority  to 
the  Court,  as  in  this  case,  to  try  and  adjudge 
by  what  right  Mr.  Lanctot  exercises  the  office 
of  Councillor.  This  provision  does  not  con- 
stitute the  Superior  Court  into  a  tribunal, 
committee  or  otherwise,  to  decide  upon  tne 
claims  of  the  rival  candidates  for*  the  civic 
office  in  question,  as  is  done  in  election  contests 
of  members  of  the  Assembly  before  the  legis- 
lative bodies,  where  one  candidate  may  be  un- 
seated and  another  seated  in  his  place ;  on  the 
contrary,  the  jurisdiction  of  the  Court  is  strict- 
ly legal,  and  is  restricted  to  try  and  adjudge 
upon  the  right  of  the  person  complained  of  to 
hold  and  exercise  his  office.  In  the  discharge 
of  this  judicial  duty,  it  is  expressly  provided 
by  the  statute  that  the  preliminary  as  well  as 
substantial  interest  of  the  complainant,  in 
setting  the  statute  in  motion  against  the  officer, 
lies  in  his  being  a  qualified  voter:  "Any 
citizen  qualified  to  vote,  "  the  law  in  no  part 
enabling  the  losing  candidate,  simply  as  such, 
or  under  his  special  qualification  for  election 
as  Councillor,  merely,  to  compel  the  action 
of  the  Court,  upon  the  provision  of  the  statute. 
As  already  observed,  the  duty  cast  upon  the 
Court  is  not  to  decide  upon  the  result  of  the 
election  as  to  which  of  the  rival  candidates 
shall  be  seated  in  the  office,  but  to  adjudge 
upon  the  right  of  the  officer  de  facto  to  exer- 
cise hie  office,  if  he  shall  have  been  found  by 
the  Revisore  to  have  received  the  majority  of 
votes  at  the  election.  In  this  case,  the  infor- 
mation, or  requite,is  by  the  unsuccessful  candi- 
date for  the  office  of  Councillor,  as  such,  and 
upon  his  Councillor's  qualification  only,  and 
not  as  a  qualified  voter ;  therefore  not  coming 
within  the  terms  of  the  statute,  which  would 
justify  the  action  of  this  Court,  the  demurrer  or 
plea  in  law  must  be  maintained,  and  the  requite 
dismissed  with  costs  against  the  petitioner. 

After  the  judgment  had  been  rendered,  the 
complainant's  counsel  moved  the  Court  toper- 
nut  the  information  or  Requite  to  be  amended 
by  inserting  the  required  qualification  as  a 
voter,  but  this  was  refused  upon  the  ground 
that  the  amendment  would  change  the  sub- 
stance of  the  information  altogether,  and  would 


in  effect  be  equivalent  to  a  new  Requite,  which 
would  not  then  be  supported  by  the  affidavits 
produced,  and  which  would  necessarily  re- 
quire the  adoption  of  new  proceedings  and 
the  issue  of  a  new  writ,  the  present  writ  hav- 
ing issued  upon  the  allegations  contained  in 
the  Requite  above,  which  did  not  set  forth  the 
only  qualification,  that  of  a  voter,  upon  which 
it  could  have  issued. 

Abbott  <fc  Carter,  for  the  Petitioner. 

W.  Laurier,  for  the  Defendant. 


RECENT  ENGLISH  DECISIONS. 

CHANCERY   APPEALS. 

Light Lateral  Obstruction Ibien. 

Where  a  house  is  in  a  populous  town,  the 
Court  will  take  that  fact  into  consideration,  in 
estimating  the  damage  done  by  obstructing  an 
ancient  light.  The  Court  will  not  restrain  the 
erection  of  a  building  merely  because  it 
deprives  an  ancient  window  of  some  portion 
of  light  j  but  will  do  so  when  the  obstruction 
is  such  as  to  interfere  with  the  ordinary  occu- 
pations of  life.  A  lateral  obstruction  may  be 
such  a  nuisance  as  #  be  restrained.  Clarke 
v.  Clark,  Ch.  Ap.  16.  The  plaintiff  in  this 
case  was  the  owner  of  the  house,  28,  Park 
Street,  Bristol.  The  defendant  was  the  owner 
of  No.  27.  At  the  back  of  the  plaintiff's  house 
was  a  room  with  a  large  window  looking  to 
the  south-west  into  the  garden.  The  wall 
between  the  gardens  of  the  houses  was  on  the 
left  hand  side  of  the  window,  about  four  feet 
from  it,  and  about  eleven  feet  high,  running  in 
a  direction  nearly  perpendicular  to  the  win- 
dow. The  defendant,  in  September,  1864, 
began  to  erect  in  his  garden  some  buildings  for 
photography,  running  parallel  to  the  garden 
wall,  about  three  feet  from  it,  and  from  four 
feet  six  inches  to  eleven  feet  above  the  wall. 
These  buildings,  though  not  opposite  the  win- 
dow, were  thus  nearly  due  south  of  it,  and 
obstructed,  to  some  extent,  the  light  and  sun. 
during  the  winter  months.  The  plaintiff  hav- 
ing obtained  a  decree  for  an  injunction,  the 
defendant  appealed,  and  the  Lord  Chancellor 
sustained  the  appeal  and  dismissed  the  bill. 
The  following  are  some  extracts  from  his 
Lordship's  judgment: — "  The  question  is, 
whether  there  has  been  such  an  interference 
with  the  light  and  air  reaching  the  plaintiff's 
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house  as  to  cause  material  annoyance  to  those 
who  occupy  it.  *  •  •  Much  must  turn  on 
the  nature  and  locality  of  the  windows,  the 
supply  of  light  to  which  has  been  interfered 
with.  Persons  who  live  in  towns,  and  more 
especially  in  large  cities,  cannot  expect  to 
enjoy  continually  the  same  unobstructed  vo- 
lumes of  light  and  air  as  fall  to  the  lot  of 
those  who  live  in  the  country.  •  •  •  • 
That  the  effect  of  the  defendant's  building  is 
to  render  the  plaintiff's  room  less  cheerful, 
especially  during  the  winter  months,  I  do  not 
doubt.  The  direct  rays  of  the  sun  do  not  now 
reach  it,  during  that  period  of  the  year,  for 
more  than  about  forty  minutes  in  the  day,  on 
an  average,  instead  of  about  two  hours  and  a 
half.  But  I  cannot  think  that  this  is  su<5h  an 
obstruction  of  light  as  to  amount  to  a  nui- 
sance." 

Patent—Joint  Grantees.— Where  a  patent 
for  an  invention  is  granted  to  two  or  more  per- 
sons in  the  usual  form,  each  one  may  use  the 
invention  without  the  consent  of  the  others. 
Mathers  t>.  Green,  Ch.  Ap.  29.  Lord  Cran- 
worth,  in  reversing  the  fecision  of  the  Master 
of  the  Rolls,  said :  « Is  there  then  any  implied 
contract,  where  two  or  more  persons  jointly 
obtain  letters  patent,  that  no  one  of  them  shall 
use  the  invention  without  the  consent  of  the 
others,  or  if  he  does,  that  he  shall  use  it  for 
their  joint  benefit  ?  I  can  discover  no  princi- 
ple for  such  a  doctrine.  It  would  enable  one 
of  two  patentees  either  to  prevent  the  use  of 
the  invention  altogether,  or  else  to  compel  the 
other  patentee  to  risk  his  skill  and  capital  in 
the  use  of  the  invention  on  the  terms  of  being 
accountable  for  half  the  profit,  if  profit  should 
be  made,  without  being  able  to  call  on  his 
co-patentee  for  contribution  if  there  should  be 
loss."  [The  judgment  does  not  appear  to 
have  touched  on  the  rights  of  joint  patentees 
to  the  profits  made  by  granting  licenses  j  but 
we  apprehend  that,  in  the  absence  of  express 
contrac7  such  profits  must  be  equally  divid- 
ed.—Ed.  L.  J.] 

Statute  of  Frauds— Part  Performance.--. 
A  landlord  having  verbally  agreed  with  his 
tenant  to  grant  him  a  lease  for  twenty-one 
years  at  an  increased  rent,  with  the  option  of 
purchasing  the  freehold,  died  before  the  exe- 


cution of  the  lease.  Before  his  death  the 
tenant  had  paid  one  quarter*  s  rent  at  the 
increased  rate : — Held,  that  this  constituted  a 
sufficient  part  performance  of  the  agreement 
to  take  the  case  out  of  the  Statute  of  Frauds, 
and  specific  performance  was  decreed.  Nimn 
v.  Fabian,  Gh.  Ap.  35.  In  this  case  the  lease 
had  actually  been  engrossed,  and  several 
appointments  had  been  made  to  execute  it; 
and  on  the  last  day  that  an  appointment  had 
been  made,  the  proprietor  of  the  property  died 
suddenly.  The  draft  of  the  lease,  in  the  hand- 
writing of  a  clerk  of  deceased's  solicitor,  was 
produced.  The  Lord  Chancellor,  in  deliver- 
ing judgment,  relied  chiefly  upon  ihe  fact  that 
the  tenant  had  paid  a  quarter's  rent  at  the 
increased  rate  stipulated  in  the  lease,  and  this 
he  thought  was  a  clear  part  performance. 

Copyright — Alien — Temporary  Residence 
within  the  Realm — Colony — Canada.— An 
alien  friend  residing  temporarily  in  any  part 
of  the  British  dominions,  and  during  the  time 
of  such  residence  publishing  in  England  a 
work,  of  which  he  is  the  author,  acquires  a 
copyright  under  the  5  &  6  Vict  c.  46.    And 
this  is  the  case,  although  he  may  be  residing 
in  a  British  colony,  with  an  independent  legis- 
lature, under  the  laws  of  which  he  is  not  en- 
titled to  copyright.    Low  v.  Boutledge,  Ch.  Ap. 
42.    This  was  a  case  of  considerable  interest. 
Maria  Cummins,  a  native  of  the  United  State*, 
being  desirous  of  acquiring  a  British  copyright 
for  a  work  of  hers,  called  "  Haunted  Hearts/ ' 
transmitted  the  manuscript  to  Sampson  Low 
ft  Co.,  for  publication  by  them ;  it  having  been 
arranged  that  she  should,  prior  to  such  publi- 
cation, go  to  Montreal,   and  continue  there 
until  and  during  the  publication  of  the  work. 
in    England.    Maria  Cummins    accordingly 
went  to  Montreal,  and  was  living  there  at  tin 
time  of  the  publication  of  "Haunted  Hearts11 
in  London,  on  the  23rd  May,  1864.     The  work 
was  in  two  volumes,  price  16s.    In  the  sami 
month,  Boutledge  ft    Co.,    the   defendant* 
brought  out  a  cheap  edition  of  the  same  work 
price  2s.,  and  the  plaintiffs  filed  a  bill  to  r« 
strain  the  violation  of  the  copyright.     It  wa 
admitted  that  the  author  had  acquired  u 
copyright  under  the  Canadian  Copyright  At 
(4  ft  5  Vict.  o.  61),  but  it  waa  contended  ty 
the  pl*intifiV  ooumfel,  that  the  Canadian  Acl 
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could  not  affect  her  rights  under  the  imperial 
law.  The  Canada  Government  Act.  (3  ft  4 
Vict  c.  35,  8.  3)  enacted  that  the  Canadian 
Legislature  shall  have  no  power  to  make  any 
laws  "repugnant  to  any  Act  of  Parliament 
made  or  to  be  made."  On  behalf  of  the  de- 
fendants, it  was  urged  that  "the  expression 
referred  to  in  the  Canada  Government  Act, 
means  that  the  Canadian  Legislature  shall 
make  no  law  repugnant  to  any  imperial  Act 
in  existence  at  the  time  when  such  law  might 
be  made ;  but  the  Canadian  Legislature  could 
not  be  supposed  to  foresee  what  Acts  the  Im- 
perial Legislature  might  pass  at  any  future 
time.  The  Copyright  Act  (5  A  6  Vict.  c. 
45)  cannot  by  a  side  wind  repeal  the  Canadian 
Copyright  Act  The  general  words  l  all  colo- 
nies,' in  the  2nd  section  of  the  English  Act, 
do  not  include  such  colonies  as  have  an  inde- 
pendent legislature. "  Sir  G.  J.  Turner,  L.J., 
in  delivering  judgment,  disposed  of  this  argu- 
ment as  follows: — "A  more  plausible  argu. 
ment  on  the  part  of  the  defendants  was  this : 
It  was  said  that  by  a  Canadian  statute  an  alien 
coming  into  Canada  for  the  purpose  of  publish- 
ing a  work,  and  publishing  it  there,  would  not 
be  entitled  to  copyright  in  the  work  so  pub- 
lished; and  it  was  insisted  that  an  alien  com- 
ing into  Canada  could  acquire  only  such  rights 
as  are  given  by  the  law  of  Canada,  and  could 
not,  therefore,  be  entitled  to  copyright;  and 
some  cases  were  cited  in  support  of  this  argu- 
ment On  examining  these  cases,  however, 
they  will  be  found  to  decide  no  more  than  this : 
—that  as  to  aliens  coming  within  the  British 
Colonies,  their  civil  rights  within  the  colonies 
depend  upon  the  colonial  laws;  they  decide 
nothing  as  to  the  civil  rights  of  aliens  beyond 
the  limits  of  the  colonies.  This  argument  on 
the  part  of  the  defendants  is,  in  truth,  founded 
on  a  confusion  between  the  rights  of  an  alien  as 
a  subject  of  the  colony,  and  his  rights  as  a  sub- 
ject of  the  Crown.  Every  alien  coming  into  a 
British  colony  becomes  temporarily  a  subject 
of  the  Crown — bound  by,  subject  to,  and  en- 
titled to  the  benefit  of  the  laws  which  affect  all 
British  subjects.  He  has  obligations  and 
rights  both  within  and  beyond  the  colony  into 
which  he  comes.  As  to  his  rights  within  the 
colony  he  may  well  be  bound  by  its  laws,  but 
as  to  hk  rights  beyond  the  colony  he  cannot 


be  affected  by  those  laws ;  for  the  laws  of  a 
colony  cannot  extend  beyond  its  territorial 
limits." 

Sale — Nuisance. — H.  sold  land  to  persons 
who  were  described  in  the  conveyance  as  cop- 
per-smelters and  copartners,  and  as  purchas- 
ing for  the  purposes  of  the  partnership ;  and 
who,  between  the  contract  and  conveyance, 
nearly  completed  smelting  works  on  the  lands. 
H.  subsequently  sold  neighbouring  land  to  the 
Plaintiff,  who  bought  with  full  notice  of  the 
existence  of  the  copper-works.  The  plaintiff 
recovered  judgment  at  law,  with  substantial 
damages,  for  injury  done  to  this  land  by  the 
smoke  of  the  works,  and  then  filed  his  bill  for 
an  injunction.  V.  C  Wood  held  that  the 
plaintiffs  having  come  to  the  nuisance,  did  not 
disentitle  him  to  equitable  relief,  and  that  H.'s 
having  sold  the  site  of  the  works,  with  full 
knowledge  that  such  works  would  be  erected  on 
it,  did  not  disentitle  him,  or  those  claiming 
under  him,  to  complain  of  any  nuisance  which 
the  works  might  occasion,  and  his  Honour 
granted  an  interlocutory  injunction :  Held,  on 
appeal,  that  the  injunction  had  been  rightly 
granted.  Tipping  v.  St*.  Helen's  Smelting  Co. 
Ch.  Ap.  66. 

Application  for  Shares  — Minute  Book  — 
Entry. — A  director  of  a  company  signed  the 
articles  of  association  as  a  holder  of  twenty- 
five  shares,  but  applied  for  fifty  shares,  whioh 
was  the  qualification  of  a  director  under  the 
articles.  No  allotment  of  shares  was  made  : 
Held,  varying  the  decision  of  the  Master  of 
the  Rolls,  that  he  was  a  contributory  for 
twenty-five  shares  only. 

A  resolution  was  passed  at  a  meeting  of 
directors,  reciting  a  list  of  shareholders,  in 
which  the  Appellant,  who  was  a  director,  was 
put  down  for  fifty  shares.  The  Appellant  was* 
not  present  at  the  meeting,  and  denied  all 
knowledge  of  the  resolution,  although  he  was 
present  at  the  next  subsequent  meeting: — 
Held,  in  the  absence  of  proof  that  the  minutes 
of  the  previous  meeting  were  duly  read  and 
confirmed  at  the  subsequent  meeting  (which 
it  appeared  was  not  always  done),  that  the 
Appellant  was  not  bound  by  the  insertion  of 
his  name  for  fifty  shares.  Tothill's  Case,  In 
re  Llanharry  Hematite  Iron  Co.  Ch.  Ap.  86. 
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Demurrer — Res  Judicata. — Demurrer  will 
not  he  to  a  bill  on  the  ground  of  res  judicata, 
unless  it  avers  that  everything  in  controversy 
sa  the  foundation  of  relief  was  also  in  contro- 
versy in  the  former  suit.  Cranworth,  L.C., 
said :  "  I  could  not  find,  upon  looking  at  all 
the  authorities  to  which  I  had  recourse,  an 
instance  of  a  demurrer  to  a  bill  upon  such  a 
ground  as  a  former  dismissal.  I  take  it  to  be  so 
for  this  reason,  that  it  never  can  happen  with- 
out averments,  which  are  not  likely  to  be  in- 
troduced, that  everything  that  was  in  contro- 
versy in  the  second  suit  as  the  foundation  for 
the  relief  sought,  was  also  in  controversy  in 
the  first.  That  is  a  very  clear  principle,  and 
upon  that  principle  I  think  the  demurrer 
must  be  overruled."  Moss  v.  Anglo-Egyptian 
Navigation  Co.  Ch.  Ap.  p.  108. 

Act  of  Bankruptcy — Fraudulent  Assign- 
merit. — An  assignment  by  a  trader  of  all  his 
property,  as  security  for  an  advance' of  money 
which  he  afterwards  applies  in  payment  of 
existing  debts,  is  not  necessarily  fraudulent 
within  the  meaning  of  the  Bankruptcy  Acts. 
In  order  to  make  such  an  assignment  fraudu- 
lent, the  lender  must  be  aware  that  the  bor- 
rower's object  was  to  defeat  or  delay  his 
creditors.  Such  an  assignment  cannot  be  an 
act  of  bankruptcy  unless  it  is  also  void  as 
being  fraudulent. 

Lord  Cranworth  observed:  "This  is  an 
important  general  question.  I  do  not  think 
there  has  been  any  act  of  bankruptcy  here* 
It  appears  that  Mrs.  Colemere,  the  alleged 
bankrupt,  was  carrying  on  asmall  business  in 
the  beginning  of  this  year.  She  was  no  doubt 
in  embarrassed  circumstances.  How  far  that 
was  known  to  others  does  not  appear  very 
clearly,  but  she  applied  in  the  month  of  April 
to  her  solicitor,  Mr.  Salter,  to  try  and  effect 
through  him  a  loan  of  money.  Mr.  Salter 
had  in  his  hands  £200  belonging  to  another 
client  of  his  of  the  name  of  Carsley,  for  the 
purpose  of  putting  it  out  at  interest  j  and  in 
order  to  further  the  views  of  the  client  who 
wanted  to  borrow,  and  at  the  same  time  the 
views  of  his  client  who  wanted  to  lend,  Mr. 
Salter  agreed  that  he  would  invest  £150,  part 
of  Carsley1  s  money,  on  loan  to  Mrs.  Colemere, 
upon  an  assignment  to  him  of  all  her  stock-in- 
trade,  and  all  her  property,  by  way  of  security. 


Five  weeks  afterwards,  the  stock  and  goodwill 
of  Mrs.  Colemere  were  sold  to  another  person, 
and  she  was  manifestly  insolvent  The  Act, 
12  and  13  Vic.  c.  106,  s.  67,  says,  that  if  any 
trader  shall  make,  or  cause  to  be  made,  any 
fraudulent  grant  or  conveyance  of  any  of  his 
lands,  tenements,  goods,  or  chattels,  he  shall 
be  deemed  to  have  committed  an  act  of  bank- 
ruptcy. This  was  a  very  old  enactment,  re- 
peated from  time  to  time  in  the  successive 
Acts j  and  it  was  held  that  any  assignment 
made  by  a  trader  of  all  his  goods  was  fraudn. 
lent,  because  it  prevented  him  from  carrying 
on  his  trade,  and  so,  that  whenever  a  trader 
had  assigned  all  his  goods,  he  had  committed 
an  act  of  bankruptcy.  But  to  this  general 
doctrine  a  very  reasonable  qualification  has 
been  introduced,  that  the  assignment  to  be 
fraudulent  must  be  an  assignment,  not  for 
the  purpose  of  raising  money  to  enable  the 
trader  to  go  on  with  his  trade,  but  for  the  pur. 
pose  of  paying  some  favored  creditor,  or 
making  some  payments  to  all  his  creditors, 
otherwise  than  through  the  Court  of  Bank- 
ruptcy. In  either  of  these  cases  it  is  an  act 
of  bankruptcy.  But  if  it  is  for  the  purpose  of 
enabling  him  to  raise  money  to  go  on  with  his 
trade,  that  cannot  be  called  a  fraudulent  act, 
as  tending  to  defeat  and  delay  his  creditors, 
for  it  probably  is,  or  may  be,  the  wisest  step 
he  could  take  to  promote  the  interest  of  his 
creditors.  Now,  in  this  case  I  think  upon 
the  facts  I  must  come  to  this  conclusion — cer- 
tainly that  Mr.  Carsley  did  not  know  that  he 
was  lending  this  money  for  any  fraudulent 
purpose  of  delaying  creditors ;  and  I  think  1 
must  also  come  to  the  conclusion  that  neither 
was  that  known  to  Mr.  Salterf  who  was  bis 
solicitor,  and  also  the  solicitor  of  Mrs.  Cole- 
mere, the  trader.  It  was  said  that  what  was 
known  to  the  client  must  have  been  known  to 
to  the  solicitor.  That  must  be  taken  with 
great  qualification.  Certainly,  when  a  solici- 
tor is  acting  for  both  parties,  facts  that  are 
important  to  the  matter  in  hand,  and  which 
are  known  to  the  solicitor,  may  be  said  to  be 
known  to  both  parties ;  but  it  is  carrying  that 
proposition  a  great  deal  further  to  say  that  all 
facts  known  to  the  client  are  to  be  taken  as 
known  to  the  solicitor ;  and  to  say  that  a  fact 
not  connected  with  the  loan  of  the  money,  a 
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mere  intention  in  the  mind  of  the  borrower, 
if  it  existed,  as  to  how  she  intended  to  dispose 
of  the  money  which  she  borrowed  when  she 
got  it,  should  be- known  to  the  solicitor,  seems 
to  me  to  be  preposterous.  I  assent  to  the 
doctrine  as  laid  down  by  Mr  Justice  WUles, 
which  appears  to  me  to  be  very  correctly  put : 
'A  person  dealing  bond  fide  with  the  bankrupt 
would  be  safe.  Unless  he  knows,  or  from  the 
Tery  nature  of  the  transaction  must  be  taken 
necessarily  to  have  known,  that  the  object 
was  to  defeat  and  delay  the  creditors,  the  deed 
cannot  be  impeached/  "  In  re  Colemere,  Oh. 
Ap.  128. 

EQUITY   CASES. 

BUI  of  Exchange — Indorsement  "in  need" 
—Koike  of  Dishonour. — A  bill  of  exchange, 
the  drawer  and  acceptor  of  which  became 
bankrupt  before  it  fell  due,  was  indorsed  by 
the  Leeds  Banking  Company  to  Messrs.  P.,  of 
LiVerpool,  payable  "in  need"  at  a  bank  in 
London.  When  it  fell  due,  it  was  presented 
br  Messrs.  P. 'a  agent  in  London  at  the  banks 
notified  lor  payment  by  the  acceptor  and  indor- 
eer,  and  dishonoured  at  both  banks.  Messrs. 
P.'s  agent  then  sent  notice  of  the  dishonour 
br  post,  to  Messrs.  P.,  at  Liverpool  j  and  they, 
by  post,  sent  notice  to  the  liquidator  of  the 
Leeds  Banking  Company,  which  was  being 
wound  up.  Upon  claim  against  the  Leeds 
Banking  Company,  under  the  winding-up,  in 
retpectofthe  bill: 

Eeldf  that  the  indorsement  "  in  need"  con- 
stated the  bank  notified  "in  need  "  agents  of 
the  indorsers  for  payment  only,  and  not  agents 
ior  notice  of  dishonou  rgenerally  j  and  there- 
f.fe  that  notice  to  them  of  dishonour  by  the 
acceptor  waa  not  notice  to  the  indorsers.  That 
presentation  for  payment  to  an  indorser  is 
not  per  se  notice  of  dishonour  by  the  acceptor ; 
tad,  that  the  rule  allowing  a  day  for  each  step 
in  presentation  and  notice  applies  only  as 
between  the  parties  to  a  bill,  and  does  not 
pre  a  dayfor  communication  between  the 
•gent  of  the  holder  of  a  bill  and  such  holder 
who  resides  at  a  distance;  and,  therefore,  the 

\    Court  disallowed    the  claim.    In  re  Leeds 

I    Banking  Co.  Eq.  1. 

Trustee — UabiUty— Fraud— Solicitor.— 


A  trustee  is  liable  for  the  loss  of  a  trust  fund 
caused  by  the  fraudulent  act  of  his  solicitor, 
although  in  employing  such  solicitor  he  may 
have  exercised  ordinary  care  and  discretion. 
Bostock  v.  Floyer,  Eq.  26.  In  this  case  the 
trustee  had  handed  the  sum  of  £400,  trust 
money,  to  his  solicitor,  a  person  of  good  char- 
acter and  extensive  practice,  who  professed  to 
invest  the  sum  on  a  mortgage,  and  deposited 
with  the  trustee  a  bundle  of  deeds  and  docu- 
ments relating  to  the  title.  He,  moreover, 
paid  the  interest  regularly  up  to  the  time  of 
his  death,  ten  years  afterwards,  when  it  was 
discovered  that  he  had  applied  the  money  to 
his  own  use.  The  Master  of  the  Rolls,  Sir  J. 
Romilly,  said :— "  The  case  is  too  clear  for  ar- 
gument j  the  liability  of  the  trustee  is  a  matter 
of  every  day  occurrence  in  the  Court  •  *  This 
is  simply  the  case  of  a  person  employing  his 
servant  to  do  an  act,  and  the  servant  deceiving 
him  j  and  any  loss  so  occasioned  must  fell  on 
the  employer,  and  not  on  the  cesiui  que  trust. 
Of  the  two  innocent  persons,  therefore,  one  of 
whom  must  suffer  by  the  wrongful  acts  of  the 
solicitor,  the  loss  must  fall  on  the  trustee  who 
employed  him,  and  did  not  take  all  the  pre- 
cautions he  might  have  taken  against  being 
deceived.  The  fund  must  be  replaced  with 
interest  at  4  per  cent." 

Injunction — Board  of  Health. — An  injunc- 
tion was  granted  on  the  6th  of  March,  restrain- 
ing a  local  board  of  health  from  causing  or 
permitting  sewage,  or  water  polluted  therewith, 
to  pass  through  drains  or  channels  under  their 
control  into  a  river,  to  the  injury  of  the  plain- 
tiff, a  miller,  residing  about  three  miles  below 
the  outfall  of  the  works  of  the  local  board. 
Execution  of  the  order  was  stayed  till  the  1st 
of  July.  The  Company  did  not,  subsequently 
to  the  1st  of  July,  stop  the  flow  of  sewage  into 
the  river,  but  alleged  that  they  had  not  yet 
succeeded  in  discovering  a  mode  of  deodoriz- 
ing the  sewage — that  compliance  with  the 
order  was  practically  impossible,  without  stop- 
ping the  drainage  of  the  town,  which  would 
expose  them  to  hostile  proceedings  at  law  and 
equity,  and.  compel  them  to  infringe  an  Act 
of  Parliament ;  that  there  had  been  no  wilful 
default,  and  that  a  sequestration  would  be 
ineffectual,  as  the  property  of  the  board  waa 
all  public  property — injurious  to  the  public, 
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as  preventing  the  board  from  discharging  their 
duties — and  futile,  as  it  would  compel  the 
members  of  the  board  to  resign : — Held, 
that  there  had  been  a  gross  and  wilful 
contempt,  and  sequestration  ordered  to  issue. 
Spokes  v.  Banbury  Board  of  Health,  Eq.  42. 
Vice-Chancellor  Wood  remarked  in  his  judg- 
ment, "that  the  rights  of  those  who  are 
injured  cannot  depend  upon  the  question  of 
whether  it  be  one  or  many  who  inflict  the 
injury.  First,  take  the  case  of  an  individual: 
see  how  it  would  stand,  and  whether  there 
would  not  be  a  deliberate  breach  of  the  injunc- 
tion. Suppose  a  man,  for  his  own  convenience, 
for  the  purpose  of  getting  rid  of  his  own 
sewage,  something  that  annoys  him,  throws 
it  into  his  neighbour's  yard,  or  into  his 
neighbour's  river,  and  that  he  is  ordered  by 
the  Court  not  to  permit  the  sewage  under  his 
control  to  pass  into  his  neighbour's  river,  to 
his  annoyance.  Suppose  that  he  afterwards 
•comes  here,  telling  the  Court  that  he  has  con- 
sulted most  eminent  chemical  authorities,  and 
has  done  the  best  he  can  during  a  long  con- 
tinuance of  inquiry,  but  that  he  has  found  out 
there  is  no  possible  mode  by  which  he  can 
deodorize  the  sewage,  or  at  least  that  he  has 
not  yet  arrived  at  or  discovered  it,  and  there- 
fore that  he  has  not  ceased  to  pour  that  sewage 
into  the  river  or  upon  his  neighbour's  proper- 
ty ;  that  he  pours  it  into  the  river  because  he 
does  not  find  it  pleasant  or  agreeable  to  retain 
it ;  that  he  means  to  continue  to  pour  it  into 
the  river  until  he  shall  find  out  something 
that  will  deodorize  it  j  and  then  asks  the 
Court  to  stay  its  proceedings  until  that  is  done. 
Would  not  that  be  a  most  outrageous  breach 
of  the  order,  and  a  flagrant  contempt,  for 
which  the  only  proceeding  the  Court  could 
take  would  be  to  order  committal  ?" 


were  contradicted  by  those  "by  whom  they 
purported  to  have  been  made,  and  Conover 
disappeared. 


Judge  Advocate  Holt. — Harper's  Weekly 
of  Sept.  2 2d,  rebuts  the  charge  that  Judge 
Advocate  Holt  was  in  league  with  base  men 
to  injure  Jefferson  Davis  by  evidence  which 
he  knew  to  be  false.  It  appears  that  Sanford 
Conover  (the  same,  we  believe,  who  made 
himself  notorious  in  Canada)  offered  to  fur- 
nish Mr.  Holt  with  important  evidence  of  the 
complicity  of  Davis  and  Clay,  and  was 
accordingly  engaged  to  collect  the  testimony. 
But  the  depositions  thus  obtained,  when  tested, 


Punch's  Legal  Intelligence. — We  have 
received  numerous  inquiries  about  the  Vaca- 
tion Judge  in  Chambers.  Our  legal  young 
man  has  undertaken  to  give  our  readers  all 
the  necessary  information. 

The  Vacation  Judge  is  the  only  Judge  left 
in  town  during  vacation.  He  is  the  "  last 
rose  of  summer  left  blooming  alone,  all  his 
pleasant  companions  are  faded  and  gone." 

It  is,  generally  speaking,  a  punishment 
(the  only  one  which  can  be  inflicted  upon  so 
high  a  legal  functionary)  for  bad  behaviour 
during  term  time,  and  is,  evidently,  the 
very  opposite  of  college  rustication. 

His  duties  are  light,  but  this  is  small  com* 
pensation  for  the  long  imprisonment.  He 
spends  his  time  in  starting  imaginary  objec- 
tions, in  taking  notes  of  ideal  cases,  in  mak- 
ing speeches  to  himself  before  the  looking- 
glass,  and  in  summing-up ! 

When  tired  of  this,  he  plays  leap-frog  with 
the  chairs,  and  dashes  his  wig. 

After  luncheon,  he  amuses  himself  by  play- 
ing on  a  small  comb  through  a  piece  of  brown 
paper.  Smoking  is  strictly  prohibited  in 
Chambers,  but  his  Lordship  is  not  unsuccess- 
ful in  keeping  on  the  windy  side  of  the  law, 
by  putting  his  head  out  of  the  window  in  or- 
der to  enjoy  the  fragrant  Havannah.  At 
seven  o'clock  his  dinner  is  brought  to  him, 
and  after  that  he  is  allowed  one  turn  on  a 
barrel-organ.  At  ten  o'clock  he  sings  a  little 
thing  of  Sir  Roundell  Palmer's  composition, 
and  retires  gracefully  to  his  couch,  which  has 
been  prepared  for  him  at  an  earlier  hour. 

Anybody  may  look  in  and  see  the  Vacation 
Judge,  on  payment  of  a  small  fee  to  the  clerk 
in  the  outer  office.  The  Vacation  Judge  is 
quite  quiet,  and  will  talk  to  a  visitor  through 
the  bars  of  his  window,  or  through  the  key- 
hole of  his  chamber  door,  with  much  playful- 
ness and  good  temper. 

Give  him  a  joke  to  crack  and  he  will  evince 
his  gratitude  in  his  own  peculiar  fashion. 

Such,  for  the  instruction  of  your  readers, 
is  the  amount  of  information  which  I  can  give 
you  about  the  Vacation  Judge. 
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THE  EXTRADITION  OF  LAMIRANDE. 
[Second  Notice.] 

On  the  28th  of  August,  when  Mr.  Justice 
DarMMOXD  had  finished  reading  the  state- 
ment or  judgment  which  appeared  in  our  last 
>*ue,  he  adjourned  the  further  consideration 
of  the  case  to  the  24th  of  September  following. 
The  Saturday  Review,  and  other  English  jour- 
nal-, have  expressed  surprise  at  this  long 
l«/>tponement.  It  does  indeed  seem  rather  sin- 
gular that  the  learned  Judge  should  have  fixed 
vj  'listant  a  day,  especially  as  the  full  court 
■</'  Queen's  Bench  was  about  to  sit  in  appeal 
at  Montreal,  on  the  1st  of  September.  How- 
ever, the  inquiry,  as  we  have  stated,  was 
fcijjorned  to  the  24th  of  September,  when  the 
September  term  of  the  Court  of  Queen's 
Bench,  sitting  on  the  Crown  side,  commenced, 
Mr.  Justice  Drummond  himself  presiding. 
The  Judge  on  that  day  formally  exonerated 
Mr.  Deputy  Sheriff  Sanborn  from  any  blame 
r.  the  matter,  that  gentleman  having  been  in 
iziiorance  of  the  proceedings  for  habeas  corpus, 
*hen  he  signed  the  order  for  the  jailer  to 
Kv*I  over  the  prisoner  under  the  Governor's 
warrant.  Mr.  Schiller,  the  Deputy  Clerk  of 
4  be  Crown,  was  also  exculpated,  on  the  ground 
that  he  had  simply  acted  in  obedience  to 
m-tructions.  The  learned  Judge,  in  his  ad- 
■irfc-ss  to  the  Grand  Jury,  directed  the  attention 
>J  that  body  to  the  carrying  away  of  Lamir- 
ode,  and  strongly  urged  the  necessity  for  an 
r  restigation. 

Mr.  Justice  Drummond  then  produced  two 
c  pes  of  the  Montreal  Gazette,  one  of  which 
obtained  the  letter  of  Mr.  Ramsay,  reprinted 
/  our  last  issue,  and  the  other  contained 
an»aher  letter  written  by  that  gentleman,  criti- 
ci-ing  the  Judge's  statement  of  the  case,  and 
&Ti*aring  him  for  not  issuing  the  writ  at  once, 
*hen  application  was  made  to  him.  These 
titers  were  printed  in  the  Gazette  over  Mr. 
Ramsay's  signature.  The  learned  Judge 
Laving  ordered  the  papers  to  be  filed,  inquired 
•  i*  Mr.  Ramsay  whether  he  was  the  author  of 


the  letters.  This  question  Mr.  Ramsay  de- 
clined to  answer,  unless  informed  of  the  object. 
The  Judge  then  directed  that  subpoenas 
should  be  issued,  requiring  the  attendance  of 
Messrs.  Lowe  and  Chambbrlin,  proprietors  of 
the  Gazette,  on  the  following  morning.  His 
Honor  declined  to  proceed  with  business  till 
the  matter  of  "  discipline  "  was  settled,  and 
adjourned  the  Court. 

On  the  morning  of  the  25th,  Messrs  Lowe 
and  Chamberlin  failed  to  appear — not,  we 
believe,  through  want  of  respect  for  the  Court, 
but  on  account  of  what  they  conceived  to  be 
informality  in  the  subpoenas  ordering  their 
attendance.  No  further  proceedings,  however, 
were  adopted  with  respect  to  them,  but  the 
Judge  stated  that  he  must  now  treat  the 
matter  in  a  less  lenient  manner,  and  ordered 
a  rule  to  issue  against  Mr.  Ramsay,  returnable 
on  Thursday,  the  27th  of  September.  Mr. 
Ramsay  expressed  his  readiness  to  reply  at 
once,  but  the  Judge  would  not  alter  the  order. 
Further,  his  Honor  waived  the  objection  he 
had  apparently  entertained  on  the  previous 
day,  to  Mr.  Ramsay's  representing  the  Attor- 
ney General,  and  the  business  of  the  term 
was  proceeded  with. 

It  would  be  idle  to  deny  that  the  general 
impression  of  the  bar  on  that  morning  was, 
that  the  Judge  had  receded  from  the  position 
he  had  taken  up,  and  that  the  matter  was 
not  to  be  carried  further.  Insinuations  were 
even  made  that  the  influence  of  the  Attorney- 
General  had  been  brought  to  bear  upon  the 
Judge  to  induce  him  to  give  way,  and  an 
article  appeared  soon  after  in  Le  Pays  on  the 
subject,  which  gave  so  much  offence  to  Mr. 
Justice  Drummond  that  he  ordered  a  rule  to 
issue  against  Mr.  Lusiqnan,  the  editor  of  that 
journal,  to  show  cause  why  he  should  not  be 
held  in  contempt  of  Court. 

In  the  meantime,  the  argument  on  the  rule 
against  Mr.  Ramsay  was  adjourned  from  week 
to  week,  on  the  plea  that  public  business  must 
not  be  interrupted  by  taking  up  a  matter  of 
discipline ;  and  Mr.  Lusionan  having  appeared 
and  put  in  a  written  reply,  the  argument  on 
the  rule  against  him  was  fixed  for  the  same 
day  as  the  other,  and  also  adjourned  from 
time  to  time.  At  the  date  we  write  this,  (Oct. 
22)  the  argument  has  been  fixed  for  Wednes- 
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day  the  24th  Oct. ;  and  we  trust  to  be  able  to 
give  some  account  of  what  transpires  in  our 
next  issue. 

We  have  now  to  revert  to  the  action  taken 
by  the  Grand  Jury.  In  his  charge,  at  the 
commencement  of  the  term,  Mr.  Justice 
Drummokd  instructed  that  body  as  follows: — 

"In  the  investigation  of  any  charge,  either 
on  an  indictment,  or  for  the  purpose  of  a  pre- 
sentment, you  can  receive  no  evidence  other 
than  such  as  is  given  by  witnesses  produced 
and  sworn  before  you,  or  furnished  by  confes- 
sion made  upon  voluntary  examination  before 
m  magistrate,  or  by  other  legal  documentary 
evidence.  No  affidavits  or  depositions  should 
be  received  by  you  in  evidence,  except  such  as 
contain  dying  declarations  in  cases  of  alleged 
murder  and  manslaughter.  Even  these  should 
not  be  read  as  evidence  before  you,  without 
previous  consultation  with  the  Counsel  for 
the  Crown,  or  in  his  absence,  with  the  Clerk 
of  the  Crown,  or  by  permission  of  the  Court 

If,  however,  you  deem  it  proper  to  make 
any  such  presentment,  you  should  annex 
notes  of  the  evidence  taken  in  support  of  it, 
signed  by  your  foreman,  and  you  should  not 
announce  in  open  Court  the  name  of  the  person 
accused;  while  the  Court,  if,  in  its  discretion 
it  should  order  further  proceedings,  would  be 
bound  to  prevent  publicity  being  given  to  the 
proceedings  of  such  a  presentment,  until  an 
arrest  had  been  effected." 

Nevertheless,  the  gentlemen  of  the  Grand 
Jury  thought  proper  to  prepare  a  series  of 
interrogatories  which  they  sent  to  the  Attor- 
ney Geberal,  the  Solicitor  General,  and 
also  to  Mr.  Goolbt,  Civil  Secretary,  and  Mr. 
Gauthier,  Consul  General  of  France.  These 
interrogatories  required  the  gentlemen  above 
named  to  state  all  they  knew  about  the  Lamir- 
AffDB  case,  and,  as  might  be  expected,  they 
unanimously  declined  to  reply.  The  only 
evidence  in  feet  obtained  by  the  Grand  Jury 
was  a  deposition  made  by  Mr.  Doutrb,  Q.C., 
detailing  the  facts  of  the  case  j  and  reflecting 
rather  severely  upon  the  part  taken  in  it  by 
Mr.  Ramsay. 

The  Grand  Jury  having  made  their  present- 
ment, with  copies  of  the  correspondence  and 
Mr.  Doctrr's  deposition,  Mr.  Justice  Drum- 
mond  (Oct.  13)  adverted  in  Court  to  the  extra- 


ordinary course  adapted  by  the  Jury,  in  send- 
ing  interrogatories  to  the  officers  of  state  and 
even  to  the  Goyervor  Gbveral,  instead  of 
applying  to  the  Court  to  enforce  the  attendance 
before  them  of  such  witnesses  as  they  might 
require. 

The  inquiry  by  the  Grand  Jury,  therefore, 
proved  wholly  abortive— a  result  not  surpris- 
ing, when  we  reflect  on  the  difficulties  which 
must  attend  an  investigation  of  this  sort  by 
men  ignorant  of  the  first  principles  of  law. 

We  mentioned  in  our  last  impression  thai 
Lamirands  had  been  taken  to  Paris,  notwith 
standing  the  efforts  of  Mr.  Doutrb's  correspen 
dents  in  London  to  detain  him.    It  appears, 
besides  the  embarrassment  occasioned  by  the 
absence  of  the  Judges  from  London  during  va- 
cation, that  the  telegrams  sent  from  this  side  by 
the  Governor  General  and  Mr.  Doutrb,  wen 
too  meagre  to  admit  of  an  affidavit  being 
founded  upon  them,  and  Lord  Qarxaryox,  the 
Secretary  of  State  for  the  Colonies,  with  singu- 
lar indifference,  neither  telegraphed  for  more 
information,  nor  authorized  the  detention  oi 
the  prisoner  till  the  mail  should  arrive.    The 
case,  however,  has  since  been  taken  up  by 
the  English  press,  which,  almost  without  a 
dissenting  voice,    has  loudly  denounced  the 
carrying  away  of  Laxiraitoe,  and  urged  that 
he  should  be  restored  to  the  jurisdiction  i«i 
our  courts.    Copies  of  all  the  documents  con 
nected  with  the  case  have  been  transmitted 
to  the  Home  authorities,  and  the  Goverxok 
General  has  no  doubt  been  called  upon  k: 
a  full  explanation.    In  the  meantime,  it  i? 
stated  that  the  French  authorities  have  been 
requested  by  the  English  Government  to  post 
pone  the  trial  of  Lamirakde. 


THE  GRAND  JURY  SYSTEM. 
The  attention  of  the  English  public  ha 
again  been  drawn  to  the  consideration  of  the 
utility  or  inutility  of  grand  juries.  The  jurit.- 
themselves  throughout  the  country  have  «.>: 
late  been  complaining  of  the  unnecessary  de 
mands  made  upon  their  time.  At  the  MM 
dlesex  Sessions  recently,  the  grand  jury  mad< 
a  presentment  to  the  effect  that  they  did  n<  i 
think  a  grand  jury  was  of  the  least  use.  Thev 
urged  that  the  cases  all  underwent  preliiv: 
nary  examination  by  professional  men,  ar 
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therefore  there  was  no  need  of  the  services  of 
a  grand  jury.  The  Judge  promised  to  forward 
their  presentment  to  the  proper  quarter.  So, 
too,  at  the  last  session  of  the  Central  Criminal 
Court  of  London,  the  grand  jury  expressed 
their  firm  conviction  that  the  functions  which 
they  had  been  discharging  were  useless,  and 
that  the  ends  of  justice  would  in  no  way 
be  defeated,  if  bills  of  indictment  ceased  to 
be  subjected  to  this  preliminary  examina- 
tion. 

When  men  are  dragged  together  against 
their  will,  to  do  what  they  believe  to  be  totally 
superfluous  and  unnecessary,  it  is  not  to  be 
expected  that  their  faculties  will  be  even  mod- 
erately roused  into  activity  while  engaged  in 
such  duties.  It  is  therefore  not  to  be  wonder- 
*i  at,  that  the  jury  last  referred  to  should 
have  backed  up  their  own  confession  of  their 
inefficiency,  by  committing  an  error  with  sin- 
gular consequences.  A  man  was  charged 
Wore  them  with  committing  an  unnatural 
offence,  and  although  there  seems  to  have 
been  little  room  to  question  his  guilt,  the 
grand  jury  rejected  the  bill.  By  a  strange 
mistake,  however,  the  words  "a  true  bill," 
were  endorsed  on  the  indictment,  instead  of 
'•  no  bill,"  and  the  prisoner  was  placed  on  his 
trial,  convicted,  and  sentenced  to  ten  years' 
penal  servitude.  Subsequently,  the  attention 
of  the  foreman  being  directed  to  the  report  of 
the  trial  in  the  newspapers,  he  attended  in 
Court,  and  made  an  affidavit  that  the  grand 
jv?  had  rejected  the  bill.  As,  however,  the 
till  and  subsequent  proceedings  were  all  regu- 
lar, the  Judge  could  not  interfere,  and  it  only 
remained  to  communicate  the  facts  to  the 
Home  Secretary.  It  is  expected  that  a  par- 
d-ju  will  be  granted  to  the  convict  in  the  gene- 
nl  interest  of  justice. 

Another  singular  instance  occurred  at 
C.erkenwell.  A  man  and  woman  being 
jointly  charged  with  robbing  furnished  lodg- 
ings, the  grand  jury  found  a  true  bill  against 
the  man,  bat  ignored  the  bill  as  against  the 
woman.  With  the  natural  indolence  of  men 
engaged  in  what  they  believe  a  useless  task, 
'hey  omitted  to  strike  out  the  female  prisoner's 
name.  She  was  accordingly  arraigned,  plead- 
tl  guMy,  and  sentenced  to  a  term  of  imprison- 
ment   At  the  last  moment,  however,  the 


error  was  discovered,  and  the  woman,  to  her 
great  astonishment,  set  at  liberty. 

At  the  last  term  of  the  Court  of  Queen's 
Bench  at  Montreal,  the  grand  jury  found  a 
true  bill  against  a  prisoner,  on  an  indictment 
which  lacked  the  necessary  signature,  with- 
out observing  the  defect.  And,  it  may  here 
be  not  out  of  place  to  notice,  though  we 
do  it  without  expressing  any  opinion  on 
the  merits  of  the  case,  at  the  previous 
term  a  number  of  true  bills  were  found 
against  a  gentleman,  who  has  since  published 
a  pamphlet  loudly  denouncing  the  iniquity 
of  secret  indictments  by  grand  juries,  as 
affording  facilities  for  concocting  conspiracies, 
and  gratifying  private  animosities. 

These  incidents  have  revived  the  discussion 
as  to  the  expediency  of  the  grand  jury  system, 
and  the  wakeful  English  public  will  probably 
not  allow  the  matter  to  rest  till  the  subject 
has  been  thoroughly  weighed  and  examined. 
We  see  little  to  be  urged  in  favour  of  the  sys- 
tem. The  gentlemen  who  act  as  grand  jurors 
are  utterly  ignorant  of  the  rules  of  evidence, 
and  the  first  principles  of  criminal  law.  Or, 
if  they  have  any  ideas  on  the  subject,  it  is 
probable  that  they  are  of  such  a  nature  as 
rather  to  mislead  than  to  aid  them.  We 
have  just  seen  the  way  in  which  a  grand  jury 
attempted  to  investigate  the  Lamirande  case ; 
and  as  for  the  presentments  with  which  these 
bodies  usually  wind  up  their  functions,  it  is 
well  known  that  they  are  invariably  received 
by  the  public  with  the  utmost  indifference. 


THE  PRICE  OF  JUSTICE. 

"  NuZli  vendemus,  nulli  neaabimut  aut  differemw 
juttitiam,  vel  rectum."— Magna  Charta,  Cap. 
zxix. 

"  To  none  •hall  we  sell,  to  none  deny  or  delay  right 
or  justice." 

Upwards  of  six  centuries  and  a  half  ago,  this 
sentiment  was  expressed  in  written  words  as 
one  of  the  settled  axioms  of  the  English  Con- 
stitution, and  thirty-nine  times  since  have  the 
King9  of  England  sworn  to  abide  by  the  pro- 
mise of  their  predecessor. 

Then,it  was  necessary  to  oppose  it  to  open 
bribery,  tyranny  and  corruption.     Since,  the 
nations  have  been  growing  in  learning,  in 
wealth,  anil  in  civilization ;  until  now  th  a 
sense  of  freedom  and  of  justice  is  so  deeply 
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ingrafted  in  the  breast  of  every  citizen  of  the 
great  civilized  states  of  to-day,  that  any  such 
gross  neglect  or  fraud  in  the  administration 
of  justice,  as  was  of  cc  mm  on  occurrence  sdme 
hundred  years  ago,  would  at  once  be  rectified 
by  the  common  voice  or  power  of  the  people. 
But  there  are  more  ways  of  selling  justice 
than  doling  it  out  at  so  much  per  judgment. 
If  the  aid  of  the  enforcing  hand  of  the  law  be 
so  entrenched  with  costs  and  disbursements 
as  to  be  only  accessible  to  the  rich,  is  that 
not  virtually  a  selling  of  justice  to  those  who 
can  afford  to  pay  for  it  ?  Is  not  the  poor  man, 
by  these  means,  as  thoroughly  debarred  his 
rights  as  in  the  old  days  of  iron,  when  might 
was  right,  and  strong-handed  castled  injustice 
rode  it  rough-shod  over  the  lands  of  our  an- 
cestors? And  making  the  costs  of  obtaining 
a  judgment,  often  proverbially  an  uncertain 
one,  as  heavy  as  they  are  at  present  in  Lower 
Canada,  is  a  lengthening  out  of  the  reign  of 
injustice  into  days  of  liberal  and  enlightened 
thought — when  justice  should  be  had  for  the 
asking—unworthy  of  a  free  people. 

There  is  scarcely  a  practising  advocate  in 
the  country  who  has  not  met  with  numerous 
instances  in  which  poor  men  have  been  deter- 
red from  prosecuting  just  claims,  by  the  large 
disbursements  which  they  would  be  obliged 
to  make  in  order  to  obtain  a  judgment  against 
their  debtor — disbursements  which  they  would 
willingly  make,  if  they  were  able;  but  which 
come  upon  them  in  the  hour  of  their  sorest 
need,  and  when  they  most  require  all  the  aid 
and  support  of  the  law. 
*  "  Taxes  on  Justice,"  says  Dr.  Heron,  in 
his  Introduction  to  the  History  of  Jurispru- 
dence, "  are  unjust  and  indefensible  upon  the 
sound  principles  of  juridical  science."  Mr. 
Hume  considered  the  whole  machinery  of 
government  to  have  as  its  sole  aim  the  distri- 
bution of  justice,  while  Lord  Brougham  has 
forcibly  expressed  the  same  idea,  in  saying 
that  "  the  end  of  the  whole  paraphernalia 
of  king,  lords,  commons,  army  and  navy, 
is  to  place  twelve  honest  men  in  a  jury- 
box.  " 

We  pay  taxes,  to  quote  again  from  Dr. 
Heron,  for  the  security  afforded  by  govern- 
ment to  our  properties  and  liberties,  and  it  is 
worse^than  absurd  to  discourage,  by  a  tax,  the 


very  means  by  which  an  injured  subject  seek? 
redress  through  the  laws  of  the  realm. 

In  the  old  times  every  sovereign  kept  up 
his  revenue  as  best  he  could,  and  no  means 
seemed  easier  or  less  obnoxious  to  the  people 
than  a  tax  upon  suitors.  To  the  rude  reason- 
ers  of  those  days  nothing  appeared  more  equit- 
able than  that  he  who  got  a  right  enforced 
should  pay  for  it,  inasmuch  as  he  reaped 
the  principal  advantage  from  it.  From  them 
was  hidden  the  fallacy  in  this  argument  which 
is  clear  to  us.  By  courts  of  law,  supported 
by  public  authority,  and  backed  by  public 
might,  the  rights  of  all  are  protected,  and  ev* 
ry  judgment,  often  obtained  after  long  con- 
testation and  great  costs,)  is  a  new  rivet  eerv 
ing  to  fix  the  rights  and  liberties  of  all  There 
fore,  the  parties  who  suffer  some  injury  to 
their  rights  ought  not  to  defray  the  expense  ot 
the  public  justice  by  which  they  are  redressed ; 
for  they  are  the  persons  who  have  been 
least  benefitted  by  the  protection  of  the  law. 
As  Bentham  says,  "  the  protection  which  the 
law  affords  them  is  not  complete,  since  they 
have  been  obliged  to  resort  to  a  court  of  jus- 
tice to  execute  their  rights  and  maintain 
them  against  infringement,  whilst  the  remain 
der  of  the  public  have  enjoyed  the  immunity 
from  injury  conferred  by  the  law  and  its  tri 
bunals,  without  the  inconveniences  of  an 
appeal  to  them.11 

A  tax  upon  the  administration  of  justice  i> 
a  direct  reward  offered  for  injustice.    Is  ii 
right  ?  Is  there  not  an  inconsistency  and  warn 
of  sound  ratiocination  in  this,  that  the  saint 
legislators    should    at    the  same  time  giv* 
rewards  for  informers,  and  impose  taxes  on 
justice,  or,  in  other  words,  throw  difficulties 
in  the  way  of  the  legal  redress  for  wrongs  1 
Courts  of  justice  should  be  paid  for  out  of  the 
general  taxation,  in  the  same  way  as  the  army 
and  navy:  for  every  man  has  as  great  a  v. 
interest  that  justice  should  be  upheld  in  tin 
land   as   the  parties  actually  in    the  case. 
In  fact,  were  it  possible,  it  would  be  meet  thai 
private  as  well  as  public  wrongs  should  K 
settled  entirely  at  the  public  expense.    Bui 
this  can  never  be  j  for  there  must  always  W 
some  who  make  it  their  business  to  manage 
legal  proceedings,  and  these,  if  paid  by  Hi 
state  could  not  be  expected  to  be  asdeepn 
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interested,  or  have  the  same  zeal  \m  indivi- 
dual cases  as  if  peronally  interested  in  the 
result.  Let,  then,  the  public  machinery  of 
justice  be  paid  for  out  of  the  public  treasury ; 
and  let  private  suitors  retain  their  owu  legal 
advisers.  But  this  will  encourage  useless  and 
annoying  litigation,  some  will  reply.  Not  at 
all.  No  doubt  many  more  cases  will  be  tried, 
but  justice  demands  that  there  should,  for 
many  are  now  debarred  from  prosecuting  just 
claims.  If  the  sole  end  of  administrative  law 
be  to  do  away  with  litigation,  why  then  shut 
up  the  courts  of  justice  at  once;  but  if  its 
aim  be  to  establish  right,  what  matter  a  few 
more  cases  in  the  courts,  and  a  little  more 
work  for  the  legal  functionaries,  provided 
justice  be  done;  and  the  loser  in  the  cause 
having  to  pay  the  retainers  on  both  sides,  and 
a  stringent  law  against  the  common  barrator 
(annoying  litigator)  will  always  be  a  sufficient 
check  against  useless  litigation. 

In  Lower  Canada  the  administration  of 
justice  is  sadly  trammelled  by  law  costs, 
and,  as  I  have  attempted  to  prove,  there  is  a 
crying  need  of  a  reform.  Let,  then,  some  prac- 
tical legislator,  at  the  next  session  of  parlia- 
ment, take  the  matter  in  hand,  and  introduce 
a  bill  to  do  away  witb,or  at  all  events  lighten, 
the  burden  of  the  existing  tariff  of  law  costs; 
and,  if  he  succeeds  in  carrying  it,  he  will  have 
the  satisfaction  of  feeling  that  he  has  attained 
the  proudest  position  that  a  statesman  can 
reach,  that  of  a  real  benefactor  of  his  coun- 
try ;  while  let  .every  one  who  opposes  it  re- 
member that  to  him  may  be  applied  these 
joverful  words  of  Jeremy  Bentham  : — "The 
statesman  who  contributes  to  put  justice  out 
of  reach,  the  financier  who  comes  into  the 
house  with  a  law-tax  in  his  hand,  is  an  acces- 
sory after  the  fact  to  every  crime:  every 
villain  may  hail  him  brother,  every  swindler 
may  boast  of  him  as  an  accomplice.  To  apply 
this  to  intentions  would  be  calumny  and  ex- 
travagance ;  but  as  far  as  consequences  only 
are  concerned,  clear  of  criminal  conscious- 
ness, it  is  incontrovertible  and  naked  truth.,, 

WYVANT. 


NOTICES  OF  NEW  PUBLICATIONS. 
The  American  Law  Review. — The  first  num- 
ber of  this  new  legal  Quarterly,  published  by 


Messrs.  Little,  Brown  &  Co.,  of  Boston,  augurs 
well  for  the  success  of  the  undertaking.  The 
editorial  labour  has  been  performed  with  great 
care  and  ability,  and  the  contents  are  such  as 
to  render  the  Review  a  welcome  visitant.  The 
October  number  embraces  articles  on  legal 
subjects,  United  States  Cases,  Digest  of  Eng- 
lish Law  Reports,  Notices  of  New  Publications, 
Summary  of  Events,  Lists  of  the  Judiciary, 
and  other  interesting  and  valuable  informa- 
tion. We  cordially  commend  the  Review  to 
the  reader  who  wishes  to  be  well  informed  of 
what  is  passing  in  the  neighbouring  republic. 

Secret  Indictments  by  Grand  Jcries. — 
We  have  barely  had  time  to  glance  over  thin 
pamphlet,  written  by  Mr.  Ashley  Hibbard,  of 
Montreal.  It  is  mainly  a  narrative  of  the  pro- 
ceedings in  cases  in  which  Mr.  Hibbard  was 
personally  concerned,  and  which  the  writer 
uses  to  illustrate  the  evils  Of  secret  indictments 
by  grand  juries — a  system  which,  he  believep, 
affords  facilities  for  carrying  out  conspiracies. 

Changes  in  the  Law  effected  by  the 
Code. — We  have  before  us  two  treatises  on 
this  subject  j  one  by  Mr.  Girouard,  publish- 
ed in  the  Montreal  Gazette,  and  the  other,  a 
pamphlet  published  by  Mr.  McCord,  who  tor 
some  time  acted  as  English  secretary  to  the 
Codification  Commission.  These  treatises 
will  be  found  useful  in  assisting  the  student 
to  comprehend  and  master  the  changes  which 
have  been  made  in  our  law  by  the  Civil  Cole 
now  in  force. 


SUMMARY  OF  CURRENT  EVENTS. 

Queen  p.  Burrows. — An  interesting  trial 
for  manslaughter  took  place,  at  Montreal,  on 
the  1 6th  and  i  7th  of  October.  The  facts  were 
these : — During  the  night  of  the  30th  August, 
Mr.  John  G.  Burrows,  a  gentleman  residing 
with  his  sister  in  Montrose  Terrace,  Drum- 
mond  Street,  was  twice  called  up  by  his  sister, 
who  was  informed  by  the  servant  maid,  that 
she  had  heard  a  noise  as  of  some  one  scraping 
at  her  window  in  the  basement,  and  had  ob- 
served a  man  outside  working  at  the  wire 
screen.  On  the  first  occasion,  Mr.  Burrows 
took  a  lamp  and  searched  the  house,  but  saw 
no  one.  On  the  second  alarm,  Mr.  Burrow* 
armed  himself  with  a  revolver,  and  again  de- 
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?cended  to  the  servant's  room.  Seeing  a  man 
in  the  act  either  of  getting  in  or  out  of  the 
window,  and  supposing  him  to  be  a  burglar, 
Mr.  8.  fired,  and  by  a  singular  fatality  the 
intruder  was  mortally  wounded,  and  died 
almost  instantaneously.  It  turned  out  that 
the  intruder  was  one  Felix  Prior,  a  coachman, 
and  a  man  of  good  character,  who  could  hardly 
be  suspected  of  burglarious  intention.  Never- 
theless, the  wire  screen  was  found  to  have  been 
forced  open,  and  although  the  body  was  found 
some  paces  from  the  window,  lying  in  the  close, 
yet  the  evidence  of  Dr.  Reddy  was  to  the  effect 
that  the  deceased,  if  he  were  in  the  act,  or 
had  the  intention,  of  retreating  at  the  time  the 
ball  struck  him,  might  have  staggered  forward 
that  distance,  from  the  impulse  of  previous 
volition.  The  wound,  moreover,  indicated  that 
the  ball  had  been  fired  by  a  person  on  a  level 
with  the  deceased,  a  fact  which  favoured  the 
hypothesis  that  Prior  was  actually  on  a  table 
below  the  window,  inside  the  apartment,  at 
the  time  the  shot  was  fired. 

Mr.  Burrows,  of  course,  immediately  gave 
himself  up.  An  inquest  was  held,  and  a  ver- 
dict obtained  that  Mr.  Burrows  killed  the 
deceased  in  the  defence  of  his  life  and  pro- 
perty. This  verdict  seeming  to  leave  an  im- 
putation on  the  memory  of  Prior,  proved  very 
distasteful  to  his  friends  and  relatives,  though, 
it  must  be  observed,  that  the  real  motive  of 
Prior  in  endeavouring  to  enter  the  room  has 
never  been  cleared  up. 

At  the  last  term  of  the  Court  of  Queen's 
Bench,  Mr.  Burrows  was  indicted  before  the 
grand  jury,  and  a  true  bill  found  for  man- 
slaughter. Messrs.  Kerr  and  Houghton  were 
his  counsel  at  the  trial,  Mr.  Devlin  appearing 
for  the  private  prosecution.  No  new  facta 
were  elicited  at  the  trial,  and  the  jury  found 
a  verdict  of  excusable  homicide,  not  justifiable, 
thereby  clearing  the  character  of  the  deceased 
from  the  imputation  of  felonious  intention. 

The  Montreal  Bar. — The  first  examina- 
tions of  candidates,  under  the  amended  by- 
laws, for  admission  to  practice  and  study, 
took  place  on  the  16  th  of  October.  The  ex- 
aminations, after  this  year,  are  to  be  held  quar- 
terly, and  will  be  conducted  by  a  number  of 
sub-committees. 


ADMIS8ION8  TO  STUDY. 

The  following  are  the  names  of  the  gen- 
tlemen who  have  been  admitted  to  the  study 
of  the  law,  by  the  Montreal  Board  of  Exam- 
iners, since  the  1st  day  of  May,  1866. 

Henry  C.  St.  Pierre 7th  May. 

Emile  Fauteux " 

Gustave  Piche* " 

Arthur  Lacoste " 

A.  F.  D'Eschambeault " 

Adolphe  Daoust " 

R.  M.  Howard " 

Stanislas  C6W 4thJune. 

A.  Roi " 

M.  B.  Bethune " 

W.J.  Watts " 

Hector  Marcheldon " 

J.  N.  Bienvenu 2nd  July. 

L.  A.  Brunet " 

A.  B.  Irvine.. . .. « 

T.  Vaillancourt " 

Joseph  Dubuc 6th  Aug. 

John  Keller 3rd  Sept, 

C.  Arpin " 

L.  Laflamme " 

A.  Marsan " 

W.  Fauteux 4- 

E.  Comwailis  Monk 16th  Oct. 

Wentworth  B.  Monk " 

ADMISSIONS  TO  PRACTICE. 


Date  af  Ex-    Date  of  com- 
amination. 


Name. 

Alphonse  Lachapelle..  2nd  April.  5th  April. 
Ulderic  Bellemare. ...  7th  May.     8  th  Ma  v. 

Jean  Bobidoux 7th  May.    15th  May. 

C.  A.  Geoffrion 4th  June.     4th  June 

Anthime  Pilon 4th  June.     4th  June. 

C.  B.  Carter 6th  Aug.      5th  Sept. 

Thomas  P.  Butler. ...       "  27th  Sep: . 

Pierre  U.  Duprat 3rd  Sept- 
Thomas  A.  Corriveau.       "  7th  Sept 

Joseph  U.  Pouliot "  10th  Sept 

R.  A.  A.  Jones "  6th  Sep*. 

Gustave  A.  Drolet. ...       "  16th  Oct. 

Joseph  T.  St.  Julien..       "  4th  Sep: 

Alphonse  Jacques. . . .  16th  Oct.     1 7th  Oct . 

Win.  0.  Farmer "  17th  Oct. 

Louis  Tellier "  16th  Oct. 

John  P.  Noyes "  " 

H.  L.  Snowdon,  Secretary 
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Com pldoehtaby  Doms  by  the  Montreal 
Bar.— On  the  25th  of  September,  a  compli- 
mentary dinner  was  given  by  the  members  of 
the  bar  for  the  district  of  Montreal  to  the 
General  Council  of  the  bar  for  Lower  Canada. 
Mr.  Day,  Q.  C,  presided.  Only  two  mem- 
bers of  the  General  Council  were  present,  and 
many  other  distinguished  members  of  the  bar, 
who  were  expected  to  be  present,  were  pre- 
vented from  attending  by  various  causes. 
The  entertainment,  therefore,  can  hardly 
be  said  to  have  met  with  the  success  antici- 
pated. 

Rbgjxa  ©.  Daotjst.— In  the  Court  of  Queen's 
Bench,  Oct.  19,  Mr.  Justice  Mondelet  presid- 
ing. Mr.  Ramsay  moved  for  sentence  on 
Daoust,  convicted  of  forgery.  The  learned 
judge  said  that  although  the  judges  sitting  on 
the  Appeal  side  had  refused  to  permit  a  new 
trial,  (ante  p.  29),  yet  that  that  part  of  his 
(Mr.  Justice  Mondelet' s)  judgment  which  set 
aside  the  previous  verdict  had  been  left  un- 
touched, and  therefore  there  was  no  verdict. 
The  motion,  accordingly,  was  rejected. 


CHIEF  BARON  POLLOCK. 

[The  following  sketch  (from  the  Pall  Mall 
Gazette)  of  Chief  Baron  Pollock,  who  has  re- 
tired daring  the  present  year,  will  be  read  with 
interest  The  Chief  Baron  is  the  son  of  David 
Pollock,  a  saddler  at  Charing  Cross;  and 
brother  of  the  late  Sir  David  Pollock,  an  Indian 
Judge,  and  oi  General  Sir  George  Pollock.  He 
vas  born  in  1783  j  educated  at  Trinity  College, 
Cambridge,  where  he  was  Senior  Wrangler; 
and  was  called  to  the  bar  of  the  Middle  Temple, 
in  1805.  He  joined  the  Northern  Circuit ;  be- 
came a  King's  Counsel  in  1827,  Attorney- 
General  in  1834  and  1841  j  and  succeeded 
Ljrd  Abinger  as  Chief  Baron  in  1844.] 

The  judges  are  probably  the  best  known 
of  all  our  public  men.  A  great  politician 
addresses  the  House  of  Commons  a  certain 
n  amber  of  times  in  the  course  of  a  session ;  but 
to  the  public  at  large  he  is  but  a  name,  repres- 
enting particular  political  opinions.  Even 
when  he  addresses  a  public  meeting,  or  makes 
an  after-dinner  speech,  he  is  more  or  less  of  an 
actor.  A  judge,  on  the  other  hand,  transacts  all 
his  business  in  public.    He  is  one  of  the  shows, 


not  only  of  London,  but  of  every  country  town ; 
and  is  constantly  brought  into  direct  personal 
relations,  not  only  with  every  member  of  a 
large  and  most  active  profession,  but  with  men 
in  all  ranks  of  life  and  on  every  sort  of  subject. 
He  is,  moreover,  perfectly  independent  of  those 
with  whom  he  has  to  deal.  His  position  is  as 
secure  as  law  and  public  feeling  can  make  it. 
If  he  is  ill-tempered,  lazy,  tyrannical,  or  even 
merely  disobliging,  he  can  indulge  his  failings 
without  any  special  risk.  No  man  can  with 
perfect  impunity  give  so  much  offence,  or  do 
so  many  and  such  deadly  injuries,  as  an  ill- 
disposed  judge;  nor  is  any  man  so  continually 
on  his  trial.  It  is  pleasant  to  reflect  that, 
under  these  circumstances,  the  fifteen  judges 
are,  with  hardly  an  exception,  exceedingly 
popular,  not  only  with  the  profession  to  which 
they  belong,  but  with  the  public  at  large ;  and 
we  shall  doubt  whether  any  one  ever  took 
with  him  into  retirement  a  larger  share  of  hear- 
ty, affectionate  admiration  than  the  kind  old 
man,  who,  after  presiding  over  the  Court  of  Ex- 
chequer for  nearly  a  quarter  of  a  century,  re- 
tires into  private  life,  full  of  freshness  and  vigor, 
and  surrounded  as  closely  as  ever  man  was 
by  all  that  should  accompany  old  age.  No 
doubt  the  Chief  Baron  had  his  failings.  -  He 
had  been  so  consummate  an  advocate  at  the 
bar  that  he  never  quite  threw  off  his  old 
habits.  He  belonged  to  that  class  of  judges 
who  distinctly  take  a  side  in  the  course  of  a 
case,  and  makes  no  mystery  to  the  jury  of  the 
opinion  which  they  have  formed.  It  may 
admit  of  a  good  deal  of  argument,  whether  this 
habit  does  or  does  not  favour  substantial  jus- 
tice. To  hit  the  exact  line  between  fairly 
directing  and  unduly  pleading  from  the  bench 
is  very  difficult.  Certainly  the  attempt  to  be 
scrupulously  neutral  often  ends  in  puzzling 
the  jury,  and  in  suggesting  doubts  to  them 
on  points  which  are  in  reality  quite  plain. 
Whether  the  Chief  Baron  always  hit  the 
golden  mean,  no  one  could  possibly  doubt  of  the 
goodness  of  the  motives  by  which  he  was  actua- 
ted. He  may  sometimes  have  been  a  little  too 
much  of  an  advocate,  but  he  was  always  an 
advocate  for  what  appeared  to  him  the  cause  of 
justice,  truth,  and  good  morals ;  and  of  these 
he  was  no  bad  judge.  There  were  two  charac- 
teristics about  hie  behaviour  on  the  bench,  which 
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no  one  could  mistake, — his  extraordinary  gifts, 
and  the  extreme  kindliness  and  even  tender- 
ness of  his  nature.  When  fairly  roused  in  a  case 
which  put  him  on  his  mettle,  he  would  speak 
with  a  vivacity,  a  choice  of  language,  and  a 
dignity  and  power  of  manner,  which  recalled 
the  old  leader  of  the  Northern  Circuit  in  its 
best  day 8,  to  those  who  had  known  him  before 
he  was  a  judge.  His  lighter  gifts  were  sin- 
gularly winning.  He  was  full  of  humor.  The 
solemn  orations  which  he  used  to  make  on  Lord 
Mayor's  day — a  distinct  and  separate  oration 
for  each  new  Lord  Mayor — were  as  good  as  a 
play,  and  will  long  form  a  pleasant  tradition 
in  Westminster  Hall.  His  knack  of  commit- 
ing  innocent  forgeries  was  another  specimen 
of  the  general  adroitness  and  dexterity  of  mind 
and  body  which  distinguished  all  that  he  did. 
He  once  directed  a  letter  to  a  barrister  in  a 
hand  so  exactly  like  that  of  the  barrister  him- 
self (and  a  wretchedly  bad  hand  it  was),  that 
his  correspondent  supposed  that  he  must  have 
left  at  his  chambers  an  envelope  addressed  to 
himself.  His  talents,  however,  were  not  the 
most  characteristic  point  about  him.  We 
should  doubt,  whether,  after  all  his  long  career, 
he  had  an  enemy  in  the  world,  or  even  a  casual 
acquaintance  who  did  not  feel  towards  him  as 
a  friend.  Every  tone  of  his  voice,  every  ex- 
pression that  he  used,  when  the  occasion 
required  it,  was  full  of  good  nature  and  warmth 
of  heart,  though  without  a  trace  of  weakness. 
He  belonged  to  a  race  and  generation  which 
13  hardly  being  renewed,  but  the  felicity  of  his 
career  will  always  be  exceptional.  A  man 
who  is  distinguished  from  one  end  of  life  to  the 
other—  who,  from  being  Senior  Wrangler,  deve- 
lops rapidly  into  being  the  leader  of  the  North- 
era  Circuit,  Attorney-General,  and  Chief  Baron 
— is,  as  the  phrase  goes,  u  commoner  in  fiction 
than  in  real  life."  Those  who  had  the  opportu- 
nity of  seeing  from  day  to  day  how  very  pleas- 
ant such  a  reality  might  be,  learnt  something 
irom  it  which  they  are  not  likely  to  forget. 


Legal  Appointments  in  Ireland. — The 
Right  Hon.  Francis  Blackburne  \va=,  on  the 
23rd  of  July,  sworn  in  as  Lord  Chancellor, 
and  Mr.  Whiteside  as  Lord  Chief  Justice  of 
Irelan  \ 


LAW  JOURNAL  REPORTS. 

COURT  OF  QUEEN'S  BENCH. 

APPEAL  SIDE. 

Quebec,*  Sept.  19. 

FREER  et  a/., (defendants  in  the  Court  below) 
Appellants  j  and  MAGUIRE  et  al.f  (plain- 
tiffs in  the  Court  below)  Respondents. 
Shipbuilder — Liability  of  Mortgagee  of 

Vessel. 

The  defendants  advanced  money  to  G.T  to 
enable  him  to  complete  a  vessel,  and  as  secu- 
rity for  their  advances,  the  vessel  was  mort- 
gaged to  them,  and  it  was  "  expressly  cove- 
nanted and  agreed  by  and  between  the  saul 
parties,  that  the  said  vessel  shall  be  and  is 
the  absolute  property  of  the  said  defendants 
so  that  they  shall  take  and  obtain  the  register 
of  the  said  vessel  in  their  own  name{  and  may 
sell  and  dispose  of  the  same,  and  give  a  go-j 
and  valid  title  thereto" : — 

Held,  that  the  defendants  were  not  liable  for 
goods  sold  by  the  plaintiffs  to  G.,  before  tLe 
vessel  was  registered,  for  the  purpose  of  fur- 
nishing it. 

This  was  an  appeal  from  a  judgment  of  the 
Circuit  Court,  Montreal,  on  the  31st  of  May. 
1865,    condemning  the    appellants,   Messrs. 
Freer,  Boyd  &  Co.,  to  pay  the  sum  of  $165.05 
for  goods  sold  and  delivered  to  them  by  the 
respondents  during  the  year  1 864.    The  action 
was  an  ordinary  action  for  goods  sold  and  de- 
livered, with  the  usual  assumpsit  counts,  and 
the  plea  was  a  general  denegation.     The  fao 
were  simple: — In  the  autumn  of  1863.  one- 
James    Goudie,   a  shipbuilder,    commence  i 
building  the  barque  Annie  McKenzie}  on  hi* 
own  account,  and  in  January,  1864,  ma>lc 
arrangements  with  the  appellants  for  advance 
to  the  extent  of  $14,000,    to  aid  him  in  com- 
pleting the  vessel.  These  advances  were  ma  ie 
under  a  notarial  contract,  and,  as  security  i  r 
them,   Goudie  mortgaged  the  vessel  to  th> 
appellants,  with  a  power  of  sale  in  ca*e  • 
non-payment.     The  agreement  contained  tin 
following  clause : — "It  is  expressly  covenant 
ed  and  agreed  by  and  between  the  said  part  it  - 

*  In  the  ten  cases  reported  below,  the  argument  t<  -o 
plaoe  at  Montreal,  but  judgment  was  rendered  at  t^  j- 
bee.  We  have,  therefore,  no  note  of  the  Judge*  r* 
marks,  and  have  been  obliged  to  rely  upon  the  rec  >:< 
ed  judgment. 
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that  the  said  vessel  shall  be  'and  is  the  abso- 
lute property  of  the  said  Freer,  Boyd  &  Co. 
(the  defendants),  so  that  they  shall  take  and 
obtain  the  register  of  the  said  vessel  in  their 
owd  name,  and  may  sell  and  dispose  of  the 
earne,  and  give  a  good  and  valid  title  thereto." 
Instead  of  $14,000,  the  appellants  actually 
advanced  $24,000,  from  time  to  time,  and  then 
refused  to  go  any  further,  and  insisted  upon 
the  delivery  over  of  the  vessel.  Goudie  then 
refused  to  sign  the  builder's  certificate,  neces- 
sary to  enable  the  appellants  to  register  the 
vessel,  unless  they  would  pay  various  demands 
against  him  by  parties  who  had  supplied  ma- 
terials and  stores  used  in  furnishing.  Finally, 
he  signed  the  certificate  upon  the  appellants 
paying  two  of  the  claimants  10s.  in  the  £. 
Thereupon  the  respondents,  Maguire  &  Co., 
who  were  among  the  claimants  that  the  appel- 
lants refused  to  pay,  instituted  the  present 
action,  seeking  to  hold  the  appellants  liable. 
The  only  witnesses  examined  were  Goudie  and 
LU  son,  and  Mcintosh,  one  of  the  furnishers 
[.•whom  the  appellants  had  paid  10s.  in  the  £. 
The  only  question  was  whether  the  appellants 
Lad  in  anj  way  rendered  themselves  liable  for 
the  goods.  The  Court  below  having  held 
them  liable,  the  present  appeal  was  brought. 
The  reasons  urged  in  support  of  the  appeal 
we  as  follows: — That  there  was  not  a  word 
"f  evidence  to  show  that  the  respondents  ever 
r*ad  anything  whatever  to  do  with  the  appel- 
lants whether  by  purchase  of  goods  or  other- 
wise. The  goods  were  proved  by  the  respond- 
ents' witnesses,  to  have  been  bought  by  Gou- 
die'* eon  for  his  father;  and,  by  the  same 
witnesses,  to  have  been  delivered  to  the  elder 
Goudie,  and  used  by  him  in  the  .construction 
cf  a  vessel  he  was  building  for  his  own  benefit. 
Tmv  never  ordered  the  goods  or  authorized 
&eir  being  ordered;  they  never  used  them, 
ii.1  never  undertook  any  responsibility  in  re- 
fect of  them.  Bridgman  and  Ostell,  9  L.  C. 
K.  44.5,  was  referred  to,  in  which  case  it  was 
W  in  appeal  (reversing  the  judgment  of  the 
lirer  Court)  that  a  person  contracting  for  a 
loo.?*  to  be  built  for  him,  is  not  responsible 
t.r  materials  furnished  by  third  parties  to  the 
extractor  for  finishing  the  house,  where 
*"kL  materials  were  sold  to  the  contractor, 
ar.i  cot  to  the  proprietor. 


Per  Curiam.  (Duval,  C.  J.,  Meredith, 
Drummovd,  and  Mondelet,  JJ.)  Considering 
that  by  the  evidence  adduced  in  this  cause,  it 
appears  that  the  goods  mentioned  in  the  plain- 
tiffs' declaration  were  sold  by  the  plaintiffs  to 
James  Goudie  and  not  to  the  defendants; 
therefore,  that  in  the  judgment  of  the  Court 
below,  condemning  the  defendants  to  pay  for 
the  said  goods,  there  is  error,  <kc,  the  Court 
doth  reverse  the  judgment,  and  dismiss  the 
action  of  the  plaintiffs,  with  costs  of  both 
Courts. 

Judgment  reversed. 

Abbott,  Q.  C.j  for  the  Appellants. 

Curran,  for  the  Respondents. 


NORDHEIMEE  et  at.,  (plaintiffs  in  the  Court 

below)    Appellants  ;    and    ALlrii    R.    R. 

DUPLESSIS,  et  trir,    (defendants  in  the 

Court  below)  Respondents. 

Bevendication—Sale  by  Bailiff  out  of  Dis- 
trict— Practice— Purchase  from  Lessee. 

The  plaintiffs  revendicated  a  pianoforte 
which  had  been  purchased  by  the  defendants 
at  a  judicial  sale  of  the  goods  of  a  party  to 
whom  the  plaintiffs  had  leased  the  instrument. 
This  sale  was  made  by  the  bailiff  in  a  differ- 
ent district  from  that  in  which  the  instrument 
was  seized : — 

Held)  that  the  sale  was  null  and  void,  and 
could  not  convey  any  right  of  property  as 
against  the  proprietors. 

Held,  also,  that  the  Court  had  power  to  de- 
clare the  sale  null,  without  any  conclusions 
to  that  effect  in  the  plaintiffs'  declaration  or 
special  answers. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court,  at  Montreal,  rendered  by 
Monk,  J.,  on  the  30th  of  June,  1865,  dismis- 
sing the  appellants'  action  with  costs.  The 
action  was  brought  to  revendicate  from  the 
respondent,  Duplessis,  a  piano  which  the 
appellants  had  leased  to  one  Cordelia  Martin, 
wife  of  Thomas  Dagenais. 

The  plea  of  the  defendant  was  that  she  had 
purchased  the  instrument  at  a  sale  made  at 
Montreal,  by  one  Beaulac,  a  bailiff  from  the 
district  of  Richelieu,  in  execution  of  a  judgment 
of  the  Circuit  Court  for  that  district  against 
Thomas  Dagenais.  The  plaintiffs  answered, 
that  the  piano  had  only  been  leased  to  Cordelia 
Martin,  the  wife  of  Dagenais,  from  whom  she 
was  separated  as  to  property  j  that  the  sale 
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by  the  bailiff  was  illegal  and  void  j  and  that 
the  defendant,  being  the  mother  of  Mrs.  Dage- 
nais, was  aware  of  the  lease,  and  of  the  fact 
that  the  piano  was  the  plaintifiV  property. 

It  appeared  from  the  evidence  that  the 
piano  was  first  seized  in  Dagenais'  possession 
at  St.  Ours,  under  a  judgment  of  the  Circuit 
Court  for  the  district  of  Richelieu.  Madame 
Dagenais  put  in  an  opposition,  which  was  dis- 
missed. Then  Dagenais  having  left  St.  Ours, 
and  settled  at  Montreal, 'took  the  piano  with 
him.  Then  the  bailiff  went  beyond  the  dis- 
trict of  Richelieu,  and  seized  and  sold  the 
piano  in  Montreal,  the  defendant,  Madame  Da- 
genais' mother,  becoming  the  purchaser.  The 
Court  below  dismissed  the  action,  on  the 
ground  that  though  the  sale  of  the  piano  by  the 
bailiff  was  illegal,  yet  it  was  impossible  for  the 
Court  to  declare  the  sale  null  and  void,  with- 
out any  conclusion  to  that  effect  either  in  the 
plaintiffs'  declaration,  or  in  their  special 
answers. 

From  this  judgment  the  plaintiffs  appealed, 
submitting  that  it  was  not  necessary  to  bring 
an  action  to  set  aside  the  bailiff's  sale,  or  to 
take  any  conclusions  to  that  effect.  The  only 
question  was,  who  was  the  proprietor  of  the 
piano  at  the  time  of  the  institution  of  the 
action.  If  the  defendant's  title  was  bad,  the 
plaintiffs'  action  should  have  been  maintain, 
ed. 

Per  Curiam,  (Duval,  C.  J.,  Meredith, 
Dbummond,  and  Mondelet,  JJ.)  Considering 
that  by  the  evidence  adduced,  it  is  established 
that  the  pianoforte  claimed  by  this  action,  is 
the  property  of  the  appellants,  who  had  the 
legal  possession  thereof,  and  that  the  sale  and 
adjudication  alleged  to  have  been  made  to  the 
respondent  are  illegal,  null  and  void,  and  could 
convey  no  right  of  property  in  the  same  to  the 
respondent;  considering,  therefore,  that  the 
action  of  the  plaintiffs  revendicating  the  piano 
was  well  founded  and  should  have  been  main- 
tained, and  that  in  the  judgment  of  the  Supe- 
rior Court  dismissing  the  plaintiffs'  action 
there  is  error,  this  Court  doth  annul,  reverse 
and  set  aside  the  judgment,  and  doth  maintain 
the  plaintiffs'  action,  declaring  them  to  be  the 
true  and  lawful  owners  of  the  said  pianoforte 
and  condemn  the  defendant  to  deliver  tut 
same  to  the  plaintiffs  within  eight  days  from 


the  service  of  the  present  judgment,  and  in 
default  of  her  so  doing  within  the  delay,  con- 
demn her  to  pay  $250. 

Judgment  reversed. 

Dorman,  for  the  Appellants. 

Leblanc,  Canity  &  Leblanc,  for  the  Res- 
pondents. 


GRANT,  (defendant  in  the  Court  below)  Ap- 
pellant;  andLOCHEAD,  (plaintiff  in  the 
Court  below)  Respondent. 

Landlord  and  Tenant— Damage*— Mode  of 
rendering  Judgment*. 

The  plaintiff  leased  from  the  defendant  a 
farm  for  a  term  of  years,  with  a  stipulation 
that  the  landlord  might  cancel  the  lease  on 
giving  six  months'  notice,  but  in  such  case  he 
was  to  take,  at  a  valuation,  the  manure  on 
the  land,  in  excess  of  the  usual  quantity  left 
by  outgoing  tenants.  The  landlord  having 
sold  the  land  cancelled  the  lease,  bat  the 
tenant  continued  in  possession,  under  the  new 
proprietor,  at  am  increased  rent : — 

Held,  that  the  tenant  was  entitled  to  recover 
for  the  excess  of  manure  on  the  land  at  the 
time  the  lease  was  cancelled. 

Qucere  as  to  mode  of  rendering  judgments. 

This  was  an  appeal  from  a  judgment  ren- 
dered by  Badgley,  J.,  in  the  Superior  Court  at 
Montreal,  on  the  31st  of  May,  1865. 

The  action  was  brought  by  the  respondent 
to  recover  from  his   landlord  £250  damages, 
ex  contractu,  for  having  cancelled  his  lease. 
On  the  5th  of  July,  1861,  the  defendant  leased 
to  the  plaintiff  a  farm  at  Hochelaga,  for  the 
term  of  seven  years,  at  £75  per  annum.     The 
lease  stipulated  amongst  other  things  that,  in 
the  event  of  the  termination  of  the  lease  by 
sale  or  otherwise  as  therein  provided,  the  ma- 
nure drawn  upon  the  farm  by  the  lessee,  be- 
yond the  quantity  usually  left  upon  a  farm  by 
outgoing  tenants,  should  be  taken  at  a  valua- 
tion.   It  was  also  provided  that  either  party 
might  rescind  the  lease  on  giving  the  other 
six  months'  notice.    On  the  20th  June,  1862, 
the  defendant  notified  the  plaintiff  of  the  ter- 
mination of  the  lease  to  take  place  on  the  1st 
of  May,  1863,  as  the  land  was  to  be  sold  to 
the  Horn.  S.  Gale.    The  plaintiff  alleged  that 
in  1861  and  1862,  previous  to  the  notice,  he 
had  placed  a  large  quantity  of  manure  upon 
the  farm.    For  the  value  of  this  he  offered  t 
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accept  an  arbitration,  but  the  defendant  hav- 
ing reiused  an  arbitration,  the  plaintiff  insti- 
tuted the  present  action,  claiming  the  value 
of  the  manure  and  of  certain  fall  ploughing. 
The  claim  for  foil  ploughing  was  dismissed, 
but  the  Court  found  from  the  evidence  that  at 
the  termination  of  the  lease,  the  plaintiff  had 
pat  upon  the  form  (over  and  above  the  quan- 
tity agreed  to  be  left)  325  loads  of  manure, 
which  at  the  valuation  established  by  the  evi- 
dence of  record,  amounted  to  $315,  and  the 
defendant  was  condemned  to  pay  this  sum. 

An  appeal  was  taken,  and  the  points  sub- 
mitted by  the  defendant  were,  1st,  on  the 
merits,  that  the  plaintiff  could  not  recover, 
hecause  the  manure  placed  on  the  form  had 
been  worked  into  the  soil,  and  the  plaintiff  had 
hsd  the  benefit  of  it  in  the  green  crop  of  1862. 
Further,  that  the  plaintiff  had  remained  in 
possession  of  the  form  as  the  tenant  of  the  pur- 
chaser, Judge  Gale,  after  he  brought  his 
action.  It  was  true  he  remained  at  the  ad- 
vanced rate  of  £90,  but  he  got  an  additional 
extent  of  land.  The  principal  point,  however, 
that  was  urged  by  the  appellant  was  irregu- 
larity in  the  mode  of  rendering  the  judgment 
in  the  Court  below.  It  appeared  that  judg- 
ment was  first  rendered  in  open  Court  on  the 
31st  of  March,  1865,  dismissing  the  plaintiffs 
action.  The  plaintiff  inscribed  the  case  for  re- 
view, but  in  the  meantime  the  judge,  having 
discovered  an  oversight,  recalled  the  judg- 
ment, and  on  the  25th  of  April,  again  rendered 
judgment  verbally  for  $315  in  plaintiffs 
favour.  Subsequently,  are-hearing  was  or- 
dered, the  defendant  did  not  appear  at  this, 
and  finally  the  judgment  appealed  from  was 
rendered  on  the  31st  of  May.  The  defendant 
submitted  that  the  rendering  of  a  judgment  in 
open  Court  constituted  a  final  judgment,  and 
could  not  be  subsequently  altered  by  the 
judge. 

Per  Curiam.  (Duval,  C.  J.,  Mirkdith, 
DfttmcoYD,  and  Mohdelst,  JJ.)  There  is  no 
error  in  the  judgment  appealed  from,  and  con. 
*equently  it  must  be  confirmed. 

Kerry  for  the  Appellant. 

Mackay  &  Au$tin,for  the  Respondent. 


HUNTER,(plaintiff  in  the  Court  below)Appel« 
lant;and  GRANT,  (defendant  in  the  Court 
below)  Respondent. 

Payment—Collateral  Security. 
An  action  for  goods  sold  and  delivered. 
Question  of  evidence  as  to  whether  a  transfer 
of  instalments  coming  due  under  a  deed  of 
tale  was  given  in  full  payment  of  the  debt,  or 
merely  as  collateral  security. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court,  rendered  at  Montreal  by  Monk, 
J.,  on  the  30th  of  June,  1865,  dismissing  the 
plaintiffs  action. 

In  September,  1864,  the  plaintiff  sold  goods 
to  the  defendant  to  the  amount  of  $623. 12, 
and  in  February  following  brought  an  action 
for  $600,  balance  alleged  to  be  due  on  this 
sale.  The  plea  of  the  defendant  was,  that  he 
had  paid  for  the  goods  by  making  a  transfer 
to  the  plaintiff,  on  the  12  th  of  September, 
1864,  of  $600,  being  the  last  five  instalments 
payable  to  the  defendant,  under  a  deed  of  sale 
by  one  Regis  Petel  j  and  that  he  had  paid  the 
balance,  $23.  12,  in  cash.  The  plaintiff 
answered  that  the  transfer  was  received  only 
as  collateral  security,  and  did  not  discharge 
the  defendant. 

The  Court  below  dismissed  the  action  on 
the  ground  that  the  transfer  contained  a  clause 
of  warranty,  de  fowrmr  et  /aire  valoir,  [and 
that  the  delays  and  terms  of  credit  mentioned 
in  the  transfer,  for  the  payment  of  the  amount 
therein  specified,  were  available  by  the  defend- 
ant, and  operated  in  his  favour,  under  the 
terms  and  considerations  of  the  transfer. 

Per  Curiam.  (Duval,  C.J.,  Mibxdith, 
DamcMOND,  and  Movdilet,  JJ.)  Considering 
that  the  appellant  hath  fully  proved  the  sale 
and  delivery  to  the  respondent  of  the  goods 
and  merchandize,  for  the  value  of  which  the 
action  was  brought ;  considering  that  the  alle- 
gations of  the  plea  have  not  been  proved,  and 
that  the  transfer  referred  to  in  the  plea  was 
not  given  in  mil  payment  of  the  appellant's 
debt,  but  merely  as  collateral  security  for  the 
payment  thereof;  considering,  therefore,  that 
in  the  judgment  there  is  error,  &c.  Judg- 
ment reversed,  and  respondent  condemned  to 
pay  $600. 
Dorion  &  Dorian,  for  the  Appellant. 
Leblanc,  \Cauidy  \&  Leblanc,  for  the  Res- 
pondent. 
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HOGLE,(plaintiff  in  the  Court  below)  Appel- 
lant; andMcCORKILL,  (defendant  in  the 
Court  below)  Respondent. 
Petitory  Action — Prescription  of  Ten  Years. 
Petitory  action  by  vendee  of  person  to  whom 
land  was  patented.    The  defendant  having 
proved  more  than  ten  years'  open,  uninter- 
rupted and  peaceable  possession,  under  title, 
by  himself  and  predecessor  : — 

Hddx  that  he  had  acquired  prescription,  and 

the  plaintiff* s  action  could  not  be  maintained. 

This  was  an  appeal  from  a  judgment  of  the 

Superior  Court,  rendered  by  McCord,  J.,  on 

the  19th  of  October,  1864. 

The  action  was  a  petitory  action,  brought 
for  the  recovery  of  Lot.  36,  in  the  first  range 
of  Farnham,  district  of  Bedford,  which  the 
plaintiff  alleged  was  patented  on  the  25th  of 
October,  1832,  to  one  Samuel  Tubby,  who 
sold  to  the  plaintiff  on  the  6th  of  October, 
1859.  He  further  alleged  that  the  defendant, 
on  or  about  the  8th  of  October,  1859,  did  un- 
lawfully enter  upon  and  take  possession  of,  &c. 
The  defendant  pleaded,  1st,  that  by  himself 
and  auteurs,  he  had  possessed  for  more  than 
forty  years;  that  about  the  year  1820,  Matthew 
Sax  took  possession,  and  held  until  the  8th  of 
July,  1841,  when  he  sold  to  Joseph  Russell, 
who  continued  in  possession  till  the  13th  of 
December,  1853,  when  he  sold  to  the  defend- 
ant, who  possessed  up  to  the  institution  of  the 
action  in  1860.  The  defendant  further  alleged 
that  the  grant  of  letters  patent,  in  favour  of 
Tubby,  had  been  given  on  the  express  condi- 
tion, that  if  he  should  not  within  a  year  plant 
and  cultivate  at  least  two  acres  for  every  100 
acres,  and  at  least  seven  acres  for  every  100 
acres  in  seven  years,  the  grant  was  to  be  abso- 
lutely null  and  void,  and  that  as  this  condition 
had  never  been  complied  with,  and  the  patent 
in  the  origin  was  obtained  by  fraud  and  decep- 
tion, the  grant  was  null  and  void.  2nd,  That 
defendant,  by  himself  and  his  auteurs,  had 
been  in  uninterrupted  and  peaceable  posses- 
sion ammo  domini  for  a  period  exceeding 
thirty  years.  3rd,  Possession  under  a  title 
for  more  than  ten  years,  dixans  entre  presens. 
4th,  That  defendant  had  made  improvements 
to  the  value  of  $13,000,  and  could  not  be  com- 
pelled to  give  up  the  land,  unless  he  were 
repaid  this  sum. 
The  action  was  dismissed  in  the  Court  be. 


low,  on  the  ground  that  the  plaintiff  ha') 
"  failed  to  establish  in  evidence  the  material 
allegations  of  his  declaration."  From  this 
judgment  the  plaintiff  appealed,  submitting. 
1st,  That  the  thirty  years'  prescription  wa^ 
not  proved.  2nd,  That  the  attempt  on  Hit 
part  of  the  defendant  to  urge,  in  his  own  be- 
half, the  rights  of  the  Crown  under  the  letters 
patent,  was  manifestly  unfounded.  The  tit- 
fendant  could  not  insist  upon  the  pretended 
escheat  to  the  Crown.  3rd,  That  the  ten 
years'  prescription  was  not  made  out. 

The  respondent  submitted  that  neither  tLi 
appellant  nor  his  auteur,  Tubby,  ever  had  t  r 
pretended  to  have  any  kind  of  possession 
whatever  j  he  rested  his  action  upon  the  nake ! 
allegation  of  title ;  whereas  the  respondent 
had  held  possession  for  nearly  seven  year- 
under  his  own  title,  and  his  auteur,  Russell, 
more  than  twelve  years  under  title  from 
Sax.  He  referred  to  the  case  of  Stuart  v.  Ivv. 
1  L.  C.  R.  193,  and  Stodart  v.  Lefebvre,  8  L. 
C.J.  31. 

Per  Curiam.    (Duval,   C.  J.,   Meredith 
Drummond,  and  Mondelet,  JJ.)    Consider;:.,: 
that  the  respondent  had  for  ten  years  and  up    j 
wards  before  the  institution   of  the  presei.t 
action,  under  a  good  title  and  in  good  faith,  a- 
well  by  himself  as  by  his  predecessors  open!y 
and  peaceably,  and  without  interruption  cr 
disturbance,  between  persons  of  full  age  an  i 
not  privileged,  possessed  and  enjoyed  the  lot 
of  land  and  premises  in  question  in  this  cau^e . 
considering,  therefore,  that  the  said  respond- 
ent had,  before  the  institution  of  this  action, 
acquired  prescription,  and  a  title  by  prescrip 
tion,  in  the  said  lot  of  land  and  premises  an  j 
was  at  the  time  of  the  institution  of  the  s?avl 
action,  the  sole  lawful  owner  and  propriety 
thereof,  this  Court  doth  confirm  the  jndgim  ritj 
of  the  Court  below,  with  costs  in  both  Court? ! 
&c. 
A.  &  W.  Robertson, .  for  the  Appellant 
Cross  &  Lunn,  for  the  Respondent. 

Sept.  20. 

BURROUGHS,  (opposant  in  the  Con: I 
below)  Appellant  j  and  Patrick  KIEIj 
NAN,  (defendant  contesting  opposition  ;-  \ 
the  Court  below)  Respondent. 

Salt  of  property  under  seizure. 
The  appellant  purchased  from  F.,  hy  a  d»  ti 
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sous  seingprwi,  a  piece  of  land  under  seizure 
at  the  suit  of  P.  This  deed  was  not  unregis- 
tered, and,  moreover,  the  property  had  been 
donated  toF.  by  P.,  with  the  condition  that  F. 
should  not  alienate  it  daring  P.'s  lifetime.  The 
appellant  having  put  in  an  opposition,  based 
un  his  purchase,  to  the  sale  of  the  property ; — 

Held,  that  his  opposition  was  unfounded. 

This  was  an  appeal  from  a  judgment  ren- 
dered at  Montreal  by  Monk,  J.,  on  the  31st 
of  December,  1864,  dismissing  an  opposition 
filed  by  the  appellant.  The  following  were 
the  facts  of  the  case: — The  respondent, 
Patrick  Eiernan,  who  was  defendant  and 
incidental  plaintiff  in  the  Court  below,  having 
obtained  a  judgment  against  Francis  Eiernan, 
-eized  an  immoveable  belonging  to  the  latter. 
Francis  Kiernan  put  in  an  opposition  to  the 
•'ale,  and  his  opposition  was  maintained,  by  a 
judgment  rendered  12th  August,  1864.  Pat- 
rick Kiernan  appealed  from  this  judgment, 
l»ut  while  the  appeal  was  pending,  Francis, 
\rith  a  view  of  terminating  the  difficulties  with 
Patrick,  desisted  from  the  judgment  on  the 
opposition,  and  consented  to  allow  Patrick, 
the  respondent,  to  proceed  with  the  seizure. 
The  respondent  accordingly  filed  the  arte  de 
Usistement  with  the  Prothonotary,  and  issued 
a  writ  of  vend.  ex.  for  the  sale  of  the  immovea- 
ble previously  seized.  To  this  proceeding,  the 
appellant,  Charles  S.  Burroughs,  put  in  an 
opposition,  alleging  that  he  had  been  the  attor- 
ney of  Francis  Kiernan  on  the  opposition 
which  had  been  maintained,  and  that  Francis 
Kiernan,  on  the  9th  of  May,  1864,  had  sold 
the  property  seized  to  him,  Burroughs,  to  pay 
hia  costs.  Patrick  Kiernan,  the  respondent, 
answered,  that  this  pretended  sale  had  not 
been  followed  by  tradition,  and  could  not  have 
any  effect,  as  the  property  was  under  seizure. 
Subsequently,  the  respondent  amended  his 
contestation,  by  alleging  that  the  deed  of  sale 
*>tts  sang  privi,  invoked  by  the  appellant, 
had  not  been  enregistered  j  and  that  by  a  deed 
of  donation  in  184£,  the  respondent  hail  given 
Francis  Kiernan  this  same  piece  of  land,  on 
condition  that  he  should  not  alienate  it  during 
the  respondent's  lifetime. 

The  opposition  being  dismissed,  the  oppo- 
eant  appealed. 

Per  Curiam.  (Duval,  C.  J.,  Aylwr?,  Mer- 
edith, and  Mokdelet,  JJ.)    There  being  no 


error  in  the  judgment  appealed  from,  it  is  con- 
firmed with  costs. 

/.  &  W.  A.  Bates,  for  the  Appellant. 

Dorian  &  Dorion,  for  the  Respondent. 


LATOUR  et  al,  (defendants  in  the  Court 
below)  Appellants}  and  GAUTHIER  et 
al.,  (plaintiffs  in  the  Court  below)  Res- 
pondents. 

Promissory  Note — Aval. 

A  note,  payable  to  the  order  of  the  plaintiff*, 
was  endorsed  first  by  L.  L.  and  P.  G.  L..  and 
underneath  these  names  by  the  plaintiffs  : — 

Held,  that  L.  L.  and  P.  G.  L.  endorse!  as 
avals  and  security  for  the  maker. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court,  rendered  at  Montreal  by  Bcr- 
thelot,  J.,  on  the  30th  of  April,  1864. 

The  action  was  instituted  by  the  respondent, 
against  Joseph  Lacroix,  the  maker,  and  L.  A. 
H.  Latour  and  P.  G.  Lemoine,  the  endorser* 
of  a  promissory  note  for  $300,  payable  th rot- 
months  after  date,  to  the  order  of  Gauthier  &  . 
Desmarteau,  at  the  Banque  du  Peuple.  The 
note  was  endorsed  by  Latour  and  Lemoino, 
and  then  underneath  by  Gauthier  &  Desmar- 
teau. The  plaintiff  sued  Latour  an  1  Le- 
moine as  avals.  The  maker  of  the  note  did 
not  appear,  but  Latour  and  Lemoine,  th  i  pro- 
sent  appellants,  appeared  and  pleaded— 1st, 
That  they  had  not  put  their  names  on  the  note 
as  avals,  but  as  last  endorsers.  2nd,  That 
the  maker  of  the  note  had  only  received  a 
value  of  $150. 

The  evidence  showed  that  Lacroix,  the 
maker  of  the  note,  wishing  to  buy  a  quantity 
of  flour  from  the  respondents,  offered  them  the 
names  of  the  appellants  as  sureties,  and  that 
the  latter  endorsed  the  note  as  such.  This 
was  confirmed  by  the  form  of  the  note,  an  1 
the  position  of  the  names  on  the  back  of  it. 
The  Court  below  having  maintained  the  plain- 
tiffs' pretentions,  and  held  the  appellants  lia- 
ble as  avals  and  cautions  solidaires,the  present 
appeal  was  instituted. 

Per  Curiam.  (Duval,  C.  J.,  Aylwix,  Mer- 
edith, and  Mondelet,  JJ.)  There  being  no 
error  in  the  judgment  of  the  Court  below,  it  is 
confirmed  with  costs. 

Barnard,  for  the  Appellant?. 

Bondy  dc  Fauteux,  for  the  Respondents. 
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Sept  19. 

HOLLAND,  (defendant  in  the  Court  below) 
Appellant;  and  St.  DENIS  et  al,  (plain- 
tiffs in  the  Court  below)  Respondents. 

Partnership — Separate  Debt 

The  defendant  bought  wood  from  one  of  the 
partners  in  a  firm,  in  ignorance  of  the  exist- 
ence of  the  partnership.  This  partner  owed 
him  money,  but  the  wood  was  the  property  of 
the  partnership : — 

Meld,  that  the  defendant  could  not  set  off 
the  amount  of  his  purchase  against  the  debt 
due  him  by  the  partner  from  whom  he  bought, 
although  the  latter  managed  the  affairs  of  the 
partnership : — 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court,  rendered  at  Montreal  by 
Badgley,  J.,  on  the  30th  of  June,  1865,  in 
favour  of  the  plaintiffs. 

The  action  was  brought  by  J.  Bte.  St.  Denis 
and  Adolphe  Roy,  to  recover  the  sum  of 
$534.55,  for  wood  sold  and  delivered  to  the 
defendants  by  the  plaintiffs,  whilst  the  latter 
were  partners.  The  plea  of  the  defendant 
was  that  he  had  bought  the  wood  from  J.  Bte. 
St.  Denis,  one  of  the  plaintiffs,  who  had 
«old  in  his  own  name,  and  in  set  off  to  a 
sum  of  $960  which  St.  Denis  owed  him. 
That  at  the  time  the  defendant  purchased 
this  wood)  St.  Denis  was  carrying  on  business 
in  his  own  name  at  Montreal  and  elsewhere, 
and  no  partnership  was  registered.  The 
defendant  further  alleged  that  at  the  time  he 
bought  the  wood,  it  was  expressly  agreed 
between  him  and  St.  Denis  that  the  price  was 
to  be  set  off  against  St.  Denis1  debt. 

By  the  judgment  of  the  Court  below,  it  was 
held  that  the  wood  was  the  property  of  the 
copartnership  of  the  plaintiffs,  under  the  firm 
of  J.  Bte.  St.  Denis  &  Co.,  established  under 
articles  of  copartnership  dated  18th  Dec., 
I860;  that  the  defendant,  as  a  separate  cre- 
ditor of  St.  Denis,  one  of  the  partners,  could 
not  legally  set  off  the  amount  of  his  purchases 
from  the  copartnership  against  the  separate 
debt  due  by  St.  Denis,  who,  moreover,  with- 
out the  consent  of  his  copartner,  could  not  pay 
the  defendant  his  separate  debt  out  of  the 
.goods  of  the  copartnership. 

From  this  judgment  the  defendant  appealed, 
submitting  that  St.  Denis,  being  the  adminis- 


trator and  manager  of  the  affairs  of  the  copart- 
nership, had  the  right  to  contract  as  he  did  in 
his  own  name  j  and,  further,  that  the  defend- 
ant had  no  opportunity  of  becoming  acquaint- 
ed with  the  existence  of  the  partnership!  and 
that  the  moneys  he  had  advanced  to  St  Denis 
were  employed  about  the  partnership  business. 

Per  Curiam.  (Duval,  C.  J.,  Meredith, 
Drummovd,  and  Mondelet,  J  J.)  There  being 
no  error  in  the  judgment,  it  is  confirmed  with 
costs. 

F.  X  Archambault,  for  the  Appellant. 

Leblanc,  Cassidy  <k  Leblanc,  for  the  Res- 
pondents. 


LEGER,  (plaintiff  in  the  Court  below)  Appel- 
lant; and  TATE  etdl.,  (defendants  in  the 
Court  below)  Respondents. 

Sale  ofRafU 

Question  of  evidence  as  to  terms  of  sale  and 
value  of  a  raft. 

This  was  an  appeal  from  a  judgment  ren- 
dered by  Monk,  J.,  on  the  30th  November, 
1865,  in  the  Superior  Court,  Montreal.  The 
action  'was  brought  for  the  sum  of  $822. 47, 
balance  alleged  to  be  due  on  account  of  a  raft 
of  timber,  sold  and  delivered  by  the  plaintiff 
to  the  defendants,  containing  22,373  feet,  at 
the  rate  of  fourpence  per  foot.  The  declara- 
tion alleged  the  contract  of  sale  on  the  above 
terms,  and  also  contained  the  quantum  meruit 
count.  The  plea  was  to  the  effect  that  the 
plaintiff  sold  the  raft,  with  the  stipulation 
that  he  was  to  get  one  halfpenny  per  foot  more 
than  he  had  paid  for  it  to  one  Brodie,  viz.  two- 
pence three  farthings  per  foot,  and  that  the 
balance  due  was  only  $58.58,  which  the  de- 
fendants brought  into  Court  with  their  plea. 

The  plaintiff  failed  to  prove  the  alleged  con- 
tract of  sale  at  fourpence,  and  did  not  establish 
any  higher  value  than  that  admitted  by  de- 
fendants in  their  plea  which  was  maintained 
by  the  Court  below.    The  plaintiff  appealed. 

Per  Curiam.  (Duval,  C.  J.,;  Mbbeditb, 
and  Drummokd,  J  J.)  The  judgment  was  righ  t 
and  is  confirmed  with  costs. 

Mondelet,  J.,  dissented. 

Denis  &  Lefebvre,  for  the  Appellant. 

Mackay  &  Austin,  for  the  Respondents. 


Digitized  by 


Google 


Nomnbsr,  1866.] 


LOWER  CANADA  LAW  JOURNAL. 


Ill 


MORIN,  (plaintiff  in  the  Court  below)  Appel- 
lant; and  PALSGRAVE,  (defendant  in  the 
Court  below)  Respondent. 

Possessory  Action— Uninterrupted  Posses- 
sion. 

Eddy  that  in  order  to  maintain  an  action  en 
cmplatnie,  the  plaintiff  most  hare  had  exclu- 
sive and  uninterrupted  possession  of  the  pro- 
perty during  the  year  and  day  previous  to  the 
institution  of  the  action. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Review,9  at  Montreal,  on  the  31st  of 
October,  1865,  by  Badgiey,  Berthdoi,  and 
Monk,  JJ.,  reversing  a  judgment  rendered  by 
Loranger,  J.,  in  the  Superior  Court  for  the 
districtof  Richelieu,  on  the  19th  of  April,  1865. 

The  plaintiff  brought  a  possessory  action, 
setting  out  that  for  more  than  a  year  and  a 
day,  namely,  for  more  than  thirty  years  before 
the  beginning  of  the  current  year,  he  had  pos- 
sessed peaceably  and  without  interruption  a 
certain  property  in  St.  Ours.  That  within  a 
year  and  a  day  he  had  been  troubled  in  his 
possession  by  the  defendant,  who  had  entered 
on  the  land  and  carried  off  wood.  The  plain- 
tiff accordingly  prayed  that  he  be  maintained 
in  his  possession,  and  that  the  defendant  be 
ordered  to  desist  from  his  encroachments,  and 
be  condemned  to  pay  £60  damages. 

The  defendant,  among  other  grounds  of  de- 
fence, pleaded  that  be  had  been  in  possession 
of  the  land,  and  was  the  lawful  proprietor. 

Loranger,  J.,  maintained  the  plaintiffs 
action,  holding  that  the  defendant  had  com- 
mitted scdsine  et  nouvelkU,  and  that  he  had 
failed  to  prove  the  contrary  possession  invoked 
by  him.  The  defendant  having  inscribed  this 
judgment  for  review,  it  was  reversed,  as  above 
stated,  Badgiey,  J.,  who  rendered  the  judg- 
ment of  the  Court,  stating  that  it  was  clear 
from  the  evidence  that  both  parties  had  been 
in  possession  of  the  property  previous  to  the 
institution  of  the  action,  and,  therefore,  the 
plaintiffs  possessory  action  could  not  be  main- 
tained. His  recourse,  by  petitory  action,  was 
reserved.  From  this  judgment  the  plaintiff 
instituted  the  present  appeal. 

Per  Curiam,    (Duval,  C.  J.,  Meredith, 

•  1.  L.  0.  Law  Journal  06. 


and  Drummokd,  JJ.)    The  judgment  of  the 
Court  of  Review  was  correct,  and  is  confirmed. 

Movdkuet,  J.,  dissented. 

Germain,  for  the  Appellant. 

Lafrenaye  A  Bruneau,  for  the  Respondent. 


•Quebec,  September  Term,  1866. 
Coram  Duval,  C.  J.,    Aylwtn,    Meredith, 
Dbuxxokd,  and  Mokdelet,  JJ. 

GUILLEMETTE,  (defendant  in  the  Court 
below)  Appellant;  and  LAROCHELLH), 
(plaintiff  in  the  Court  below)  Respondent. 

Action  en  complaint*— Trouble. 

Held,  that  the  possession  of  a  year  and  a 
day,  upon  which  may  be  founded  an  action 
en  complainte,  must  immediately  precede  the 
trouble  complained  of,  and  must  also  be  con- 
tinuous and  decided. 

That  carrying  away  wood  already  cut  is  not 
a  trouble  defait  sufficient  to  found  an  action 
en  complaint*. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Revision,  confirming  a  judgment  of 
the  Superior  Court  rendered  in  the  district  of 
Beauce. 

The  action  was  a  possessory  one,  and  the 
facts  of  the  case  were  as  follows : — The  appel- 
lant held  a  certain  lot  of  land  in  the  parish  of 
Ste.  Marguerite  (Beauce)  since  1856,  d  titre 
de  censitaire,  upon  which  he  was  in  the  habit 
of  working  from  time  to  time,  though  not  very 
frequently,  as  he  lived  in  another  parish.  Ii> 
the  autumn  of  1862,  the  respondent,  during 
the  absence  of  the  appellant,  took  possession 
of  the  lot  in  question  and  commenced  to  work 
upon  it.  Shortly  afterwards,  by  a  verbal  agree- 
ment, the  appellant  promised  the  respondent 
to  sell  him  the  lot  in  question,  for  the  sum  of 
$40,  and  400  stakes,  and  allowed  him  to  con- 
tinue in  possession.  In  the  month  of  October 
following,  Larochelle  visited  the  seignior  of 
the  land,  (the  Hon.  J.  T.  Taschereau),  and 
by  false  representations  that  Guillemette  bad 
abandoned  the  lot,  obtained  from  him  a  pro- 
mise of  a  concession  of  the  same,  and  a  receipt 
for  part  of  the  arrears  of  cens  et  rentes  due 
upon  it.  About  a  month  after,  the  appellant 
summoned  the  respondent  either  to  hold  to 

•  The  report  of  this,  and  of  the  three  following 
tees,  hit  been  contributed  by  Mr.  I.  T.  Wothenpoon  , 
of  Quebec. 
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his  bargain  and  purchase  the  land  for  the 
amount  previously  agreed  on,  or  else  to  quit 
and  deliver  it  up.  This,  relying  upon  his 
receipt  from  the  seignior,  the  respondent  refus- 
ed to  do ;  but  yet,  from  that  time  (Nov.  1863) 
until  the  institution  of  the  action  (Feb.  1864) 
he  ceased  to  work  upon  the  land,  except  in 
the  absence  of  Guillemette,  and  whenever, 
during  that  period,  he  happened  to  meet  him 
there,  upon  the  appellant's  ordering  him  off, 
lie  would  leave  promising  never  to  return. 
Notwithstanding  this,  in  February,  1864, 
Larochelle  instituted  an  action  en  complamte 
against  Guillemette,  whereby  he  claimed 
damages  to  the  amount  of  £60 ;  inasmuch  as 
on  the  1st  of  February  then  instant,  and  at 
different  times  since,  the  said  defendant  had 
-carried  away  a  certain  quantity  of  felled  wood 
from  the  said  land;  and  concluded  that  he 
.might  be  declared  to  be  the  only  true  and 
lawful  possessor  of  the  lot  in  question.  To 
this  declaration  the  appellant  answered  by  a 
■difense  aufonds  en  fait,  and  a  perpetual  pe- 
remptory exception  en  droit,  pleading  a  con- 
trary possession,  and  the  non-fulfilment,  by 
the  respondent,  of  the  verbal  agreement 
already  referred  to ;  upon  which  pleas  issue 
was  joined.  The  evidence,  as  is  usual  in 
these  cases,  was  contradictory ;  but  from  an 
analysis  of  it  the  above  facts,  at  least,  seem 
to  be  proved. 

Moxdblet,  J.,  remarked,  that  the  proof  in 
this  case  was  most  extraordinary,  being  replete 
•with  contradictions,  and  served  to  show  the 
necessity  of  country  judges  paying  more  atten- 
tion to  the  taking  of  evidence  before  them. 
But  it  was  evident  that  the  respondent's  pos- 
session was  only  one  of  tolerance,  which  did 
not  entitle  him  to  bring  the  action  he  did,  and 
which  possession,  even  supposing  it  to  have 
been  legal,  he  had  abandoned  to  the  appellant 
since  November,  1863;  that  is,  for  four 
months  before  the  trouble  defait  complained 
of.     • 

Judgment  of  the  Court  of  Revision  and  of 
the  Superior  Court  reversed  with  costs. 

Henri  T.  Taschereau,  for  the  Appellant. 

Taschereau  ds  Blanchet,  for  the  Respondent. . 


DIONNE   et  al,  (defendants  in  the  Court 

below)  Appellants;  and  VALLEAU  et  a/., 

(plaintiffs  in  the  Court  below)  Respondents. 

Practice — Conclusions  of  declaration—In- 
scription. 

Held,  that  the  fact  of  a  plaintiff  attempting 
to  capitalize  interest  already  accrued^  is  not  a 
sufficient  ground  for  the  dismissal  of  his  action, 
although  the  Court  may  refuse  to  grant  that 
part  of  it  which  claims  such  compound  inter- 
est. 

That  notice  that  a  cause  has  been  inscriled 
upon  the  roll  of  enaufctes  and  merits,  given 
with  the  prescribed  delay  before  the  day  fixed, 
is  sufficient,  provided  the  cause  is  actually 
inscribed  before  the  day  fixed. 

In  this  case,  which  was  on  a  promissory 
note,  the  above  points  were  decided. 

Taschereau  &  Blanchet,  for  the  Appellant?. 

Campbell  ds  Hamilton,  for  the  Respondents. 


LARUE,  (plaintiff  in  the  Court  below)  Appel- 
lant; and  EVANTUREL,  (defendant  in  the 
Court  below)  Respondent. 
Promissory  Note — Forged  Endorsement. 

Held,  that  the  holder  of  a  promissory  note, 
who  has  alleged  that  his  title  thereto  is  deriv- 
ed from  an  endorsement,  which  is  afterwards 
proved  to  be  a  forgery,  even  although  he  may 
be  acting  in  good  faith,  cannot  recover  the 
amount  of  the  note  from  any  of  the  previous 
endorsers. 

This  is  a  case  which  arose  out  of  one  of  the 
numerous  forgeries  of  Octave  Crlmazie,  who 
fled  the  country  on  the  11th  Nov.,  1862;  and 
was  brought  to  try  the  title  of  the  many  holders 
of  promissory  notes  drawn  by  him  with  certain 
endorsements,  which,  although  forged,  are 
yet,  by  the  holders  of  the  said  notes,  alleged 
to  have  been  forged  with  the  tacit  consent  of 
those  whose  names  have  been  made  use  of. 

The  facts  are  as  follows :— When  Crlmazie 
left  Canada,  Nazaire  Larue,  the  plaintiff  in 
this  cause,  found  himself  the  holder  of  a  pro- 
missory note,  payable  to  the  order  of  Jacques 
Cr6raazie,  drawn  by  the  firm  of  J.  A  D.  Cr6- 
mazie,  signed  by  them,  and  endorsed  with  the 
names  of  Jacques  Crlmazie,  Francois  Evan- 
turel,  and  Augustin  C6t6  &  Co.  On  the  22d 
Dec.  following  (1864),  the  day  when  the  note 
became  payable,  it  was  duly  protested  for  non- 
payment, and  notice  of  the  same  served  up- mi 
the  endorsers. 
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In  the  spring  of  1864,  Larue  brought  his 
action  against  E?anturel,and  in  his  declaration 
sieged  the  above  facts,  and  further,  that 
Augu-tin  Cot6  &  Co.  had  endorsed  and  deliver- 
ed the  note  to  him ;  that  Evanturel  had  denied 
h>  signature,  but  as  he  had  formerly  been  in 
:.»e  habit  of  endorsing  for  Cr^mazie,  and  knew 
•Lai  Cr^mazie  had  continued  to  use  his  name 
!o  give  circulation  to  his  notes,  that  he  was 
liable  to  the  plaintiff. 

To  this  declaration  the  defendant  pleaded 
!>;•-  a  defense  aufondsenfait  and  a  dtfense  au 
Jonds  en  droit,  in  which  the  principal  allega- 
tion was  that  the  signature  of  the  defendant 
«..r,  the  back  of  the  said  note  was  forged,  and 
ti;&t  the  plaintiff  could  acquire  no  right  of  ac- 
tion from  a  forged  title.  After  a  long  and 
voluminous  enquiiej  Judge  Stuart,  sitting  in 
rlif?  Superior  Court,  on  the  9th  Oct.,  1865, 
g-.ne  judgment  maintaining  the  defendant's 
]•  ea.  From  this  judgment  the  present  appeal 
v.  a-  instituted. 

In  arguing  the  appeal  the  respondent's  coun- 
-tl  dwelt  strongly  upon  the  fact  that  the  in- 
1  ••ration  of  Cdte^s  name  was  a  forgery ;  and 
:'i  rendering  judgment  in  his  favour, 

DrviL,  C.  J.,  remarked,  that  the  proof  of 
*Le  ^nature  being  genuine  was  the  first  and 
fT*u  link  in  the  chain  of  evidence  necessary 
r  >  establish  the  plaintiffs  claim  \  that  all  the 
.• ;-lje*  were  of  opinion  that  the  decision  of  the 
0  urt  below  should  be  confirmed,  based  as  it 
v%<  npon  the  forgery  of  Evanturel' s  signature, 
£vl  that  there  was  nothing  in  the  criminal 
l:.w  of  England  (a  point  urged  by  the  plaintiff) 
-*-ich  could  justify  a  civil  action. 

Ji  igment  of  the  Court  below  confirmed. 

F^trmer  <k    GUason,  for  the  Appellant. 

CataulL,  Langkis  &  Angers,  for  the  Res- 
r  -\  ieat- 


KNXIS,  (plaintiff  in  the  Court  below)  Appel- 
ant; and  THE  GRAND  TRUNK  RAIL- 
WAY COMPANY,  (defendants  in  the  Court 
i-el'jw,)  Respondents. 
^iaitrRaxmdication — Institution  of  action. 

Ht'd.  that  the  emanation  of  a  writ  ofsaisie- 

- rvtJicaticn,  is  an   institution  of  an  action 

*  -h:ti  the  meaning  of  12  Vic.  c.  30  (C.  S.  C. 

c  -.i>.  J3),  sufficient  to  entitle  the  grantee  of 

*•'  ikr   limits,    after  the    expiration   of  the 


license  which  he  holds,  to  proceed  with  such 
action  \n  revendication  against  any -per- 
son unlawfully  holding  timber  which  has 
been  cut  upon  his  limits,  even  if  the  declara- 
tion in  the  cause  should  not  be  served  upon 
the  defendant  until  after  the  expiration  of  the 
licenpe. 

That  the  defendant  in  an  action  in  revendi- 
cation is  answerable,  when  the  moveables 
seized  were  so  .upon  his  land,  if  he  fails  to 
properly  inform  the  plaintiff  in  the  cause  who 
their  real  possessor  is. 

The  judgment,  from  which  this  appeal  was 
instituted,  was  rendered  by  Gauthier,  J.,  in  the 
Superior  Court,  sitting  at  Montmagny,  on  the 
17th  January  last,  in  an  action  of  revendica- 
tion, brought  under  Cap.  30  of  the  12th  Vic. 
(C.S.C.  cap.  23),  in  which  the  points  in  issue 
were : — 1st,  The  interpretation  to  be  given  to 
that  portion  of  section  2  of  the  statute,  which 
is  couched  as  follows:  "And  such  licenses 
shall  entitle  the  holders  thereof  to  seize  in  re- 
vendication or  otherwise,  such  trees,  timber  or 
lumber  where  the  same  are  found  in  the  pos- 
session of  any  unauthorized  person,  and  also 
to  institute  any  action  or  suit  at  law  or  equity 
against  any  wrongful  possessor  or  trespass- 
ers, and  to  prosecute  all  trespassers  and  other 
offenders  to  punishment,  and  to  recover  da- 
mages if  any:  and  all  proceedings  pending 
at  the  expiration  of  any  such  license  may  be 
continued  to  final  termination  as  if  the  license 
had  not  expired  j"and  2nd,  Whether  the  Grand 
Trunk  was  in  possession  of  the  property 
seized. 

The  facts  of  the  case  were  as  follows  : — On 
the  first  of  March,  1858,  the  plaintiff  obtained 
from  Charles  Dawson,  agent  of  the  Crown 
timber  lands,  a  grant  of  power  and  permission 
to  cut  all  kinds  of  timber  upon  certain  lands 
in  the  townships  of  Bourdages  and  Lessard,with 
the  right  of  possessing  and  occupying  the 
said  location  to  the  exclusion  of  all  others, 
from  the  1st  November,  1857,  until  the  30th 
April,  1858. 

On  the  29th  March,  1858,  the  affidavit 
which  necessarily  preceded  the  emanation  of 
the  writ  of  saisi&revendication  in  this  cause, 
was  sworn  to.  On  the  29tb  of  April,  1858, 
(during  the  continuance  of  the  license)  the 
said  writ  issued ;  but  was  only  executed  on 
the  first  of  May,  1858,  and  the  declaration  in 
the  cause  was  served  some  time  afterwards. 
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By  his  declaration  the  plaintiff  alleged  his 
license  as  above,  and  stated  that  he  had  fill- 
filled  the  conditions  which  it  imposed  upon 
him ;  further,  that  the  defendants  in  the  cause, 
since  the  15th  November  previous,  until  that 
date,  in  contravention  of  the  license,  and  the 
Provincial  statute  above  cited,  without  the  per- 
mission and  against  the  will  of  the  plaintiff,  had 
cut,  and  caused  to  be  cut  by  their  agents  and 
employees,  within  the  limits  described  in  the 
license,  a  quantity  of  over  5000  cedar  stakes, 
of  the  value  of  $5  a  hundred,  and  3200  cedar 
pickets  of  the  value  of  $3  a  hundred,  making 
together  the  sum  of  £86.10s.  currency  Ac.,  and 
concluded  as  in  an  ordinary  action  in  revendi- 
cation. 

To  this  declaration  the  defendants  replied 
simply  by  a  defense  en  fait,  whereupon  issue 
was  joined  and  the  parties  proceeded  to  proof. 

Under  the  above  mentioned  writ  of  revendi- 
cation,  it  is  necessary  here  to  remark,  the 
sheriff  to  whom  it  was  addressed  seized  6136 
cedar  stakes,  and  2256  pickets  upon  the 
land  belonging  to  the  G.  T.  R.  Co.,  in  the 
parishes  of  L'lslet  and  Cap  St.  Ignace,  in  the 
district  of  Montmagny. 

At  the  enquite  in  the  case  it  was  proved  in 
favor  of  the  plaintiff,  1st,  that  a  license  had  been 
granted  to  him,  as  stated  in  his  declaration ; 
2nd,  that  the  conditions  of  this  license  had 
been  fulfilled  j  3rd,  that  the  wood  revendicated 
in  this  cause  had  been  cut  upon  his  grant 
between  the  1st  November,  1857,  and  the  30th 
April,  1858 ;  4th,  that  this  wood  had  been  trans- 
ported to  the  defendants1  land  where  it  was 
seized ;  and  5th,  the  value  of  this  wood.  The 
defendants,  on  the  other  hand, proved,  that  this 
wood  belonged  to  sub-contractors  of  the  com- 
pany and  was  destined  to  their  use,  and  had 
not  been  delivered  to  the  Railway  Company, 
although  they  did  not  allege  this  in  their 
pleading. 

Upon  this  case  the  Superior  Court  rendered 
the  following  judgment:  The  Court  having 
heard  &c  :  Considering  that  the  present  action 
was  only  instituted  by  the  said  plaintiff,  after 
the  first  of  May,  1858,  after  the  expiration  of 
the  time  and  period  of  the  license  or  permis- 
sion of  the  said  plaintiff,  mentioned  in  the  de- 
claration in  this  cause ;  considering  that  by 
law  it  is  declared  that  all  actions  pending  at  the 


expiration  of  any  such  license,  shall  and  may 
be  continued  in  the  same  manner  as  if  the 
said  license  had  not  expired ;  considering  that 
it  is  established  that  the  wood  seized  in  this 
cause  was  so,  being  neither  in  the  possession 
nor  the  property  of  the  said  defendants,  but 
of  their  contractors  for  the  line  of  railroad, 
dismisses  the  present  action  with  costs." 

The  plaintiff  having  appealed,  this  judg- 
ment was  reversed  with  costs. 

Iburnier  &  Gleason,  for  the  Appellant. 

LeHevre  &  Caron,  for  the  Respondents. 


RECENT  ENGLISH  DECISIONS. 

EQUITY   CASKS. 

Charity — GramwuxrSchool. — Upon  evidence 
of  the  decrease  in  value,  during  the  last  thirty 
years,  of  the  property  of  the  Free  Grammar 
School,  founded  at  Manchester  in  the  reign  of 
Henry  VIII.,  and  of  the  impossibility,  for  want 
of  funds,  of  fully  carrying  out  the  extended  sye- 
tem  of  gratuitous  education,  including  instruc- 
tion in  modern  languages  and  the  physical 
sciences,  which  was  sanctioned  by  a  scheme 
settled  in  1849,  the  Court,  having  regard  to 
the  manifest  intention  of  the  founder,  not  to 
make  it  a  school  for  the  poor  only,  but  to  estab- 
lish a  libera]  system  of  education,  so  as  to  fit 
boys  for  the  university,  allowed  the  admission 
of  boys,  beyond  the  existing  number  of  free 
scholars,  on  payment  of  capitation  fees,  which 
should  be  applied  in  increasing  the  educational 
funds,  and  not  paid  to  the  masters  directly. 
To  obviate  any  invidious  separation  of  the 
boys  into  two  classes  of  rich,  or  paying,  and 
poor,  or  non-paying,  the  Court  at  the  same 
time  directed  that,  for  the  future,  admission  to 
a  gratuitous  education  upon  the  foundation 
should  depend  upon  proficiency  in  examination, 
without  reference  to  the  means  of  the  parents. 
Manchester  School  Case,  1  Eq.  55.  This  case 
is  interesting  in  an  antiquarian  point  of  view. 
The  Manchester  Free  Grammar  School  was 
founded  in  the  reign  of  Henry  VIII.,  by  Hugh 
Oldham,  Bishop  of  Exeter,  and  endowed  with 
property  then  stated  to  be  of  the  yearly  value 
of  £40,  including  the  corn-mills  of  the  town. 
The  stipend  of  the  "  high  master"  was  fixed 
at  £10  a  year,  and  £5  a  year  for  the  usher. 
In  1833,  the  net  annual  income  of  the  charity, 
which  was  principally  derived  from  the  mono 
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poly  of  grinding  malt  for  Manchester  at  the 
school  mills,  had  increased  from  £40  to  £4000 
Soon  after  this  date  the  Court  of  Chancery,  in 
order  to  make  use  of  the  surplus  funds,  direct- 
ed an  extended  system  of  strictly  gratuitous 
education ;  but,  at  the  present  time,  in  conse- 
quence of  most  of  the  Manchester  brewers 
having  removed  out  of  the  city  limits,  in  order 
to  escape  the  offensive  tax  for  grinding  malt, 
the  profits  of  the  school  mills  had  dwindled 
down  to  £372,  and  it  became  necessary  to  see 
how  the  revenue  of  the  charity  could  be  sup- 
plemented. This  was  effected  by  admitting 
paying  scholars,  the  privilege  of  entering  on 
the  foundation  being  reserved  to  lads  of  supe- 
rior ability,  in  order  to  prevent  any  invidious 
distinction  between  the  rich  and  the  poor. 

Policy  —  Deposit —  Bankruptcy. — Bankers 
with  whom  policies  of  insurance  were  depos- 
ited by  the  assured  as  security,  gave  no  notice 
in  writing  to  the  offices,  though  the  secretaries 
were  casually  made  aware  of  the  fact  of 
the  deposit.  The  assured  became  bankrupt 
and  died.  On  bill  by  the  assignees,  Held, 
that  the  policies  remained  in  the  bankrupt's 
order  and  disposition,  and  that  his  assignees 
were  entitled  to  the  proceeds,  less  the  premiums 
paid  by  the  bankers.  Edwards  v.  Martin,  Eq. 
121.  This  action  was  instituted  by  the  assig- 
nees of  one  Qlenn,  a  bankrupt,  against  certain 
bankers  with  whom  Glenn  had  deposited  two 
policies  of  insurance,  one  in  the  Victoria 
lift,  and  the  other  in  the  Britannia  Life 
Assurance  Company,  to  secure  a  debt  due  from 
him.  The  deposit  was  not  accompanied  by 
any  deed  or  memorandum.  The  secretaries 
of  the  companies  deposed  that  it  was  the  prac- 
tice in  the  offices  of  their  companies  to  enter 
the  particulars  of  all  notices  of  assignments 
forthwith,  after  the  receipt  of  them,  in  bocks 
kept  specially  for  that  purpose ;  that  verbal 
notice  would  not  be  recognized,  at  all  events, 
unless  the  particulars  were  specially  entered 
at  the  time.  The  secretary  of  the  Britannia 
recollected  that  Glenn  had  made  a  casual 
statement,  in  the  course  of  general  conversa- 
tion, that  the  policy  was  held  by  his  bankers, 
but  no  memorandum  was  made.  Vice-Chan- 
cellor Stuart  said :  "The  only  question  is  as 
regards  notice  to  the  insurance  companies,  and 
I  think  the  evidence  shows  that  no  sufficient 


notice  was  given.  It  is,  therefore,  plain,  upon 
the  authorities,  that  the  right  of  the  assignees 
to  the  proceeds  of  the  policies  has  not  been 
displaced." 

Bankruptcy —Composition — Secret  bar- 
gain.— On  a  bill  by  a  bankrupt,  who  had  com- 
pounded with  his  creditors  for  eight  shillings 
in  the  pound,  and  where  bankruptcy  had  been 
annulled,  the  Court  set  aside,  with  costs,  a 
secret  bargain,  whereby  the  bankrupt  agreed 
to  pay  one  creditor  in  full,  in  consideration  of 
his  becoming  surety  for  payment  of  the  com- 
position. 

Vice-Chancellor  Stuart  observed :  "  Upon 
the  principle  laid  down  by  Lord  Eldon,  in  the 
case  of  Jackman  v.  Mitchell,  it  is  impossible 
that  this  transaction  can  stand.  In  this  case, 
one  creditor,  without  the  knowledge  of  the 
body  of  the  other  creditors,  gets  more  than 
double  the  amount  received  by  them.  It  is 
not,  however,  the  amount  that  vitiates  the 
transaction.  It  cannot  be  said  that  a  private 
bargain,  by  which  one  creditor  secretly  obtains 
an  advantage  for  himself,  is  a  bargain  for  the 
benefit  of  the  other  creditors,  because  the 
secrecy  puts  them  to  this  disadvantage, 
that  but  for  the  secrecy  they  might  be  willing 
to  forego  the  guarantee  in  consideration  of 
receiving  a  higher  rate  of  dividend.  It  is 
plain  that  the  concealment  prevented  them 
from  exercising  this  option."  Wood  v.  Bar- 
ker, Eq.  139.  (Vide  Sinclair  and  Henderson, 
1  L.C.  Law  Journal,  p.  54.) 

Sewage — Nuisance. — Injunction  granted  to 
restrain  commissioners  for  draining  a  town, 
from  causing  the  sewage  to  be  discharged  into 
a  stream  passing  through  the  plaintiffs  land, 
and  feeding  a  lake  therein  situated,  when  the 
sewage  injuriously  affected  the  water  of  the 
stream  and  lake,  and  had  done  so  for  some 
years,  and  the  pollution  of  the  water  percep- 
tibly increased  as  new  houses  contributed  their 
sewage  to  the  stream.  Semble,  in  such  a  case 
no  prescriptive  right  could  be  claimed  by  the 
commissioners  to  discharge  the  sewage  through 
the  stream. — Sir  J.  Romilly,  M.  R.,  said :  "  I 
think  the  evidence  in  this  case  establishes  that 
the  sewage  water  from  the  town  of  Tunbridge 
Wells,  which  flows  into  the  brook  which 
passes  through  the  plaintiffs  land,  injuriously 
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affects  the  water  in  that  brook,  and  also  the 
water  of  the  lake  in  the  patk  of  the  plaintiff. 
I  think,  upon  the  evidence,  that  it  has  done  so 
for  a  considerable  time ;  that  it  has  increased 
of  late  5  and  that  it  is  perceptibly  increasing 
from  time  to  time,  according  as  fresh  houses 
contribute  their  sewage  to  the  brook.  This  is 
a  matter  of  very  great  importance;  and  it  has 
been  suggested  to  me  in  argument,  as  a  matter 
that  ought  to  be  regarded,  that  private  inter- 
ests must  give  way  to  public  interests,  that 
the  Court  ought  to  regard  what  the  advantage 
to  the  public  is,  and  that  some  little  sacrifice 
ought  to  be  made  by  private  individuals.  I 
do  not  assent  to  that  view  of  the  law  on  the 
subject.  My  firm  conviction  is,  that  in  this, 
as  in  all  the  great  dispensations  and  opera- 
tions of  nature,  the  interests  of  individuals  are 
not  only  compatible  with,  but  identical  with 
the  interests  of  the  public  j  and  although  in 
this  case  I  have  only  to  consider  an  injury  to 
a  private  individual,  yet  I  believe  that  the 
injury  to  the  public  may  be  extremely  great 
by  polluting  a  stream  which  flows  for  a  con- 
siderable distance,  the  water  of  which  cattle 
are  in  the  habit  of  drinking,  the  exhalations 
from  which  persons  who  reside  on  the  banks 
must  necessarily  inhale,  and  this  at  a  time 
when  the  attention  of  the  public  and  the 
Court  is  necessarily  called  to  the  fact  that  the 
most  scientific  men  who  have  examined  the 
subject  are  unable  to  say  whether  great 
diseases  among  cattle,  and  contagious  diseases 
affecting  human  beings,  such  as  cholera  or 
typhus  and  the  like,  may  not  in  a  great 
measure  be  communicated  or  aggravated  by 
the  absorption  of  particles  of  feculent  matter 
into  the  system,  which  are  either  inappreci- 
able or  scarcely  appreciable  by  the  most 
minute  chemical  analysis.  It  is  impossible 
in  that  state  of  things  to  say  what  amount  of 
injury  may  be  done  by  polluting,  even  par- 
tially, a  stream  which  flows  a  considerable 
distance."  Goldsmid  t?.  Tunbridge  Wells 
Improvement  Commissioners,  Eq.  161. 

Release — Covenant — A  voluntary  declara- 
tion by  a  creditor,  that  he  intends  to  release 
his  debtor  from  a  debt,  though  not  amounting 
to  a  release  at  law,  may,  nevertheless,  be  held 
in  equity  to  be  a  representation  which  the 
creditor  is  bound  to  make  good.    Where,  there- 


fore, a  mortgagee,  on  hearing  that  his  son-in- 
law,  the  mortgagor,  was  about  to  sell  the 
mortgaged  property,  (a  house  occupied  by  the 
mortgagor,)  in  order  to  pay  off  the  debt,  wrote 
that  he  might  continue  to  live  there  without 
paying  any  rent,  it. was  held  that  the  mort- 
gagor was  entitled  to  redeem,  on  paying  the 
principal,  together  with  interest  from  the  la-t 
day  on  which  interest  fell  due,  previously  tu 
the  death  of  the  mortgagor.  Yeomans  r. 
Williams,  Eq.  184. 

User — Dedication, — A  dedication  from  user 
can  only  be  presumed  in  favour  of  the  public 
generally,  and  not  in  favour  of  the  inhabitant: 
of  a  particular  parish.  Vestry  of  Bermon<  U«y 
v.  Brown,  Eq.  204. 

Company — Contract  to  take  Shares.— Tht 
Leeds  Banking  Company  having  decided  upc» 
issuing  their  reserved  shares,  addressed  a  cir- 
cular to  the  shareholders,  offering  them  one 
new  share  for  every  five  shares  held  by  then, 
to  be  paid  for  on  a  day  named,  and  requesting 
to  know  whether,  in  the  event  of  any  share- 
remaining,  they  would  wish  to  have  any  ac- 
tional shares.   A ddinell  was  offered  four  share;* 
in  respect  of  the  twenty  held  by  him,  and  v\ 
answer  to  the  circular  he  agreed  to  take  hi-, 
proportion  of  allotment,  and  asked  for  ad-li- 
tional  shares  if  he  could  have  them.    Tht 
reply  stated  that  the  directors  had  allotted  him 
four  extra  shares  in  addition  to  the  four  shares 
already  accepted  by  him.    In  this  reply  then. 
was  a  further  clause  not  contained  in  the  fir-t 
circular,  that  if  the  amount  were  not  paid  \y 
the  day  named,  the  shares  would  be  forfeited. 
Nothing  further  was  done,  and  no  paymei.* 
was  made  in  respect  of  any  of  the  shares : — 
Held,  that  a  contract  was  constituted  in  reran  1 
to  the  first  four  shares  by  the  offer  and  th» 
acceptance  j  but  the  contract  was  not  compleu 
as  to  the  four  extra  shares,  by  reason  of  iht 
clause  of  forfeiture,  which  was  a  new  term 
added  to  the  contract  and  not  accepted  by  pay- 
ment within  the  time  specified.      Addineii  'J 
case,  Eq.  225. 

Nominal  Consideration, — A  nominal  c^ 
sideration  being  expressed  in  a  deed,  doe*  n«  -t 
prevent  the  admission  of  evidence  aliunde  <  I 
the  real  consideration,  provided  such  real  con 
sideration  be  not  inconsistent  with  the  tie*  lj 
Leifchild's  case,  Eq.  231. 
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Marriage  in  England — Divorce  in  Scotland. 
—A  testator  in  England  gave  and  devised  real 
and  personal  estate,  situate  in  England,  to  his 
great-niece  for  life,  with  remainder,  as  to  the 
personalty,  to  her  children,  and  as  to  the  real- 
ty, to  her  first  and  other  sons  lawfully  begot- 
ten, with  remainders  over.  The  great-niece, 
in  1830,  married  in  England,  but  never  lived 
with  her  husband,  and  a  decree  of  divorce  a 
vinculo,  on  the  ground  of  the  husband's  adul- 
tery, was  pronounced  by  the  Court  of  Session 
in  Scotland,  the  husband  having  been  induced, 
with  the  wife's  connivance,  to  go  to  Scotland, 
to  bring  himself  within  the  jurisdiction  of  the 
Scotch  Courts.  The  great-niece,  in  1846, 
married  in  Scotland  an  Englishman  domiciled 
there,  and  had  by  him  two  daughters  and  a 
son,  all  born  in  Scotland,  during  her  first 
husband's  lifetime.  Upon  petition  by  these 
three  children  claiming  as  children,  the  son 
claiming  also  as  eldest  son  lawfully  begotten, 
two  funds  representing  portions  of  the 
testator's  real  and  personal  estate,  which 
had  been  paid  into  Court:— Held,  that  the 
English  marriage  being  indissoluble,  the 
decree  of  divorce  pronounced  by  the  Court  of 
Session  must  be  treated  as  a  nullity ;  that  the 
r*cond  marriage  in  Scotland  was  invalid,  and 
therefore  that  the  children,  whatever  might 
U  their  status  in  Scotland,  must  in  England 
te  treated  as  illegitimate;  and  could  not,  upon 
the  construction  of  an  English  will  by  an 
English  court,  be  held  to  come  within  the 
term  "  children"  or  "  eldest  son  lawfully  be 
jeoUen,"  as  used  in  such  will,  and  were  not 
entitled  to  the  funds  in  Court. 

The  circumstances  under  which  the  ques- 
tions arose  were  of  a  somewhat  remarkable 
character.  In  1828,  Elizabeth  Hickson,  (the 
^rand-niece  referred  to  above,)  being  then  a 
girl  of  about  sixteen,  was  induced  by  fraud, 
without  the  knowledge  of  her  family,  to  con- 
sent to  a  marriage  with  a  farmer  named  Buz. 
ton.  The  marriage  was  solemnized  at  Man- 
chester on  the  10th  of  June  in  that  year  j  but 
on  the  same  day  her  friends  interfered  and  got 
possession  of  her,  and  separated  her  from  her 
huaband,and  they  never  lived  together  for  a  sin- 
gle day.  Buxton  was  indicted  for  his  conduct 
in  bringing  about  the  marriage,  and  convicted 
and  sentenced  to  three  years'  imprisonment. 


Steps  were  taken  to  procure  an  Act  of  Parlia- 
ment to  dissolve  the  marriage,  but  without 
success.  After  many  attempts  to  recover  pos- 
session of  his  wife,  Buxton,  in  1838,  was  in- 
duced, in  consideration  of  an  annuity  during 
the  joint  lives  of  himself  and  his  wife,  to  con- 
sent to  a  deed  of  separation,  which  was  accord- 
ingly executed  in  December,  1838.  No  ques- 
tion was  raised  as  to  the  validity  of  this  mar- 
riage with  Buxton.  In  1844,  one  Shaw,  who 
was  then  a  student  of  Gray's  Inn  preparing 
for  the  bar,  fell  in  love  with  Elizabeth  Hick- 
son,  or  Mrs.  Buxton.  His  addresses  were 
favourably  received,  but  the  existing  marriage 
with  Buxton  was  a  bar  to  their  wishes.  In 
order  to  remove  that  impediment  the  parties 
devised  the  scheme  of  procuring  a  dissolution 
of  the  marriage  with  Buxton,  by  a  sentence  of 
the  Court  of  Session  in  Scotland,  on  the  ground 
of  adultery  committed  by  Buxton;  and  in  order 
to  give  that  Court  jurisdiction,  Buxton  was 
prevailed  upon  by  pecuniary  inducements  to 
go  and  remain  in  Scotland  for  forty  days,  and 
thereupon  Mrs.  Buxton  raised  an  action 
against  him  in  the  Court  of  Session,  for  a  di- 
vorce on  the  ground  of  adultery,  which  there 
was  no  doubt  he  had  committed.  The  suit 
was  carried  on  with  all  due  solemnity,  and  it 
ended  in  a  sentence  of  divorce  a  vinculo  being 
pronounced  by  the  Court  on  the  20th  of 
March,  1846.  On  the  17th  of  June,  1846,  a 
marriage  was  solemnized  at  Edinburgh  be- 
tween John  Shaw  and  Elizabeth  Buxton,  who 
thenceforth  resided  in  Scotland  as  man  and 
wife.  Vice-Chancellor  Kindersley  remarked, 
that  the  English  marriage  was  indissoluble, 
(the  Divorce  Court  not  being  in  existence  at  the 
time  of  these  transactions,)  and  if  the  validity 
of  the  marriage  with  Sham  were  to  be  recog- 
nized by  English  Courts,  the  consequence 
would  necessarily  follow,  that  an  English 
Court  of  justice  must  hold  that  Elizabeth 
Hickson  had  two  husbands  simultaneously, 
Buxton  and  Shaw.  Wilson' s  Trusts,  Eq.  247 . 
Trade  Mark— Measure  of  Damage— Onus 
probandi. — On  an  inquiry  whether  any  and 
what  damage  has  accrued  to  the  plaintiffs 
from  an  unlawful  use  by  the  defendant  of  then- 
trade  mark,  the  onus  lies  on  the  plaintiffs  of 
proving  some  special  damage  by  loss  of  cus- 
tom or  otherwise  j  and  it  will  not  be  intended, 
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in  the  absence  of  evidence  that  the  amount 
of  goods  sold  by  the  defendant  under  the  frau- 
dulent trade  mark  would  have  been  sold  by 
the'  plaintiffs,  but  for  the  defendant's  unlawful 
use  of  the  plaintiffs1  mark.  Vice-Chancellor 
Wood  observed :  "  There  were,  or  there  may 
have  been,  persons  licensed  by  the  plaintiffs 
to  use  their  trade-mark  and  to  sell  goods  man- 
ufactured by  their  process ;  or  there  may  have 
been,  and  doubtless  were,  persons  who  had 
purchased  from  the  plaintiffs,  with  a  view  of 
selling  again  $  how  can  the  court  assume  that 
the  supposed  purchasers  would  have  passed 
by  all  these  persons,  and  have  purchased 
direct  from  the  plaintiffs?  Yet  this  is  what 
the  Court  is  called  on  to  infer  from  the  mere 
fact  that  certain  goods  were  sold  by  the  defen- 
dant, and  that  some  of  those  goods  were  mark- 
ed with  imitations  of  the  plaintiffs'  marks. 
Principle  would  seem  to  determine  that  no 
such  assumption  can  be  made,  and  that  it  lies 
on  the  plaintiffs  to  prove  some  distinct  damage 
from  the  use  of  their  trade-mark,  by  showing 
loss  of  custom  or  something  of  that  kind, 
which  has  not  been  done  in  this  case." 
Leather  Cloth  Co.  v.  Hirschfield,  Eq.  299. 

Company — Forfeiture  of  Shares. — A  share- 
holder in  a  company  received  a  notice  that  on 
non-payment  by  him  of  arrears  of  calls  on  a 
certain  day,  his  shares  "  would  be  forfeited 
without  further  notice."  He  also  knew  that 
the  question  of  winding  up  the  company  was 
under  consideration .  Two  days  before  the  day 
appointed  for  the  payment  of  the  arrears,  he 
went  to  the  company's  office,  paid  the  arrears 
on  a  few  of  his  shares,  and  took  a  receipt, 
saying  that  on  the  rest  he  should  submit  to  a 
forfeiture.  The  directors,  at  a  board  meeting, 
five  day 8  afterwards,  examined  the  list  of  de- 
faulters, and  declared  the  shares  of  some  of 
fiem,  whom  they  considered  as  not  solvent, 
to  be  forfeited  j  but  they  did  not  declare  the 
shares  of  this  particular  shareholder  tj  be  for- 
feited ;  and  they  continued  to  treat  him  as  the 
holder  of  the  whole  number  of  shares.  The 
articles  of  association  of  the  company  provid- 
ed, that  "  in  the  event  of  non-payment  at  the 
time  and  place  appointed  by  the  notice,  any 
share  might  thereupon  be  forfeited  without 
any  farther  act  to  be  done  by  the  company :" — 

Held,  that  the  shares    upon    which   the 


arrears  were  not  paid  up,  were  not  absolutely 
forfeited  by  the  non-payment,  and  that  the 
company's  right  of  option  remained  j  and,  as 
the  company  had  declared  their  intention  of 
retaining  the  shareholder  on  the  list,  that  he 
must,  upon  winding  up,  be  held  to  be  a  contri- 
butory in  respect  of  the  full  number  of  shares- 
Bigg's  Case,  Eq.  309. 

Attestation  of  Deed. — A  deed  attested  by 
one  witness,  though  executed  and  acknow- 
ledged for  the  purpose  of  enrolment,  in  the 
presence  of  two  persons  who  are  parties  to 
and  execute  the  deed,  but  do  not  sign  the 
attestation  clause,  is  not  a  deed  sealed  and 
delivered  in  the  presence  of  two  or  more  cre- 
dible witnesses.  Wickham  v.  Marquis  of 
Bath,  Eq.  17. 

queen's  bench. 

Principal  and  agent — Liability  of  principal 
for  act  of  agent — A.  employed  B.  to  manage 
his  business,  and  to  carry  it  on  in  the  name 
of  "B.  &  Co.";  the  drawing  and  accepting 
bills  of  exchange  was  incidental  to  the  carry- 
ing on  of  such  a  business,  but  it  was  stipula- 
ted between  them  that  B.  should  not  draw  or 
accept  bills.  B.  having  accepted  a  bill  in  the 
name  of  "  B.  &  Co."  i—Held,  that  A.  was  lia- 
ble on  the  bill  in  the  hands  of  an  indorsee, 
who  took  it  without  any  knowledge  of  A.  and. 
B.,  or  the  business. 

In  this  case  Jones,  the  principal,  had  strict- 
ly forbidden  Bushell,  his  agent,  to  accept 
bills,  and  finally  dismissed  him  for  having 
done  so  on  several  different  occasions.  Seve- 
ral of  the  bills  had  been  paid  at  maturity,  be- 
ing made  payable  at  the  bank  where  Jones 
had  an  account,  but  payment  of  one,  for  £184, 
was  refused,  and  this  gave  rise  to  the  action. 
Cockburn,  C.  J.,  remarked :  "  The  defendant 
carried  on  business  both  at  Luton  and  in  Lon- 
don. In  London  the  business  was  carried  on 
in  the  name  of  Bushell  &  Co.,  Jones  at  the 
same  time  employing  Bushell  as  his  manager ; 
Bushell  was  therefore  the  agent  of  the  defend- 
ant Jones,  and  Jones  was  the  principal,  but 
he  held  out  Bushell  as  the  principal  and  owner 
of  the  business.  That  being  so,  the  case  falls 
within  the  well-established  principle,  that  if  a 
person  employs  another  as  an  agent  in  a  char- 
acter which  involves  a  particular  authority, 
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he  cannot  by  a  secret  reservation  divest  him 
of  that  authority.  It  is  clear,  therefore,  that 
Bu&hell  must  be  taken  to  have  had  authority 
to  do  whatever  was  necessary  as  incidental  to 
carrying  on  the  business;  and  to  draw  and 
accept  bills  of  exchange  is  incidental  to  it, 
and  Busheil  cannot  be  divested  of  the  appar- 
ent authority,  as  against  third  persons,  by  a 
secret  reservation.  I  think  Jones  was  pro- 
perly held  to  be  liable  on  the  bill.11  Edmunds 
t.  Busheil,  Q.  B.  97. 

Railwxy— Lands  injuriously  affected.— The 
owner  of  a  house,  none  of  whose  lands  have 
been  taken  for  the  purposes  of  the  railway, 
cannot  recover  compensation  in  respect  of 
injury  to  the  house  depreciating  its  value, 
caused  by  vibration,  smoke,'  and  noise,  in 
running  locomotives  with  trains  in  the  ordi- 
nary manner,  after  the  construction  of  the 
railway.  Brand  v.  Hammersmith  and  City 
Railway  Co.,  Q.  B.  130. 

COMMOM  FLEAS. 

Nuisance — Negligence — Occupier. — The 
plaintiff,  in  passing  along  a  highway  at  night, 
fell  into  a  "  hoist  hole,"  which  was  within 
fourteen  inches  of  the  public  way  and  unfen- 
ced.  The  hole  formed  part  of  an  unfinished 
warehouse,  one  floor  of  which  the  defendants 
were  permitted  to  occupy  whilst  a  lease  was 
in  course  of  preparation,  and  the  aperture  was 
used  by  the  defendants  in  raising  goods  from 
the  basement  to  an  upper  floor : — Held,  that 
the  defendants  had  a  sufficient  occupation  of 
the  premises  to  cast  upon  them  the  duty  of 
protecting  the  hoist-hole ;  and  that  the  hole 
was  near  enough  to  the  highway  to  constitute 
a  nuisance.     Hadley  v.  Taylor,  C.  P.  53. 

Bill  of  Lading— Power  to  Shipowner  to 
Und  Goods. — By  proviso  in  a  bill  of  lading, 
timultaneously  with  the  ship  being  ready  to 
unload  the  whole  or  any  part  of  the  goods, 
(ibrty  pipes  of  lemon  juice,)  the  consignee  was 
bound  to  be  ready  to  receive  the  same  from  the 
ship's  side;  and  in  default,  the  master  or 
agent  of  the  ship  was  authorized  to  enter  the 
goods  at  the  Custom  House,  and  land,  ware- 
house, or  place  them  in  lighters  at  the  risk 
and  expense  of  the  consignee.  After  part  of 
the  goods  had  been  landed  by  the  shipowner, 


but  not  before,  the  consignee  was  ready  and 
offered  to  receive  the  remainder,  but  the  ship- 
owner refused  to  deliver  them  to  him,  and 
landed  them  himself: — Held,  that  the  con- 
tract was  divisible;  and  that  unless  the  ship- 
owner had  been  prejudiced  in  the  delivery  of 
the  remainder,  by  the  default  of  the  consignee 
in  not  being  ready  to  receive  the  whole,  he 
was  bound  to  deliver  them.  Wilson  v.  Lon- 
don, Italian,  and  Adriatic  Steam  Navigation 
Co.,  C.  P.  61. 

Partnership—Agency— Perception  of  pro- 
fits.—&.,  being  about  to  commence  business 
as  an  underwriter  at  Lloyd's,  through  the 
agency  of  one  Fenn,  in  consideration  of  the 
defendant  (the  father  of  8.)  engaging  with 
Fenn  to  hold  a  sum  of  £6000  available  for 
his  son,  for  the  purpose  of  carrying  out  the 
arrangement,  gave  the  defendant  the  following 
memorandum : — "  In  consideration  of  your 
guaranteeing  me  to  the  extent  of  £5000  in  my 
business  of  underwriter,  until  by  such  busi- 
ness I  shall  make  or  acquire  from  the  profits 
thereof  £6000  after  providing  for  all  known 
losses,  I*hereby  promise  and  agree  to  pay  to 
you,  during  your  life,  in  case  I  shall  so  long 
live,  an  annuity  of  £500,  being  equal  to  10 
per  cent,  per  annum  on  £6000 ;  and  further, 
that,  if  at  the  end  of  three  years  from  the  date 
hereof;  it  shall  appear  that  one-fourth  of  the 
net  average  annual  profits  during  that  period 
made  by  me  in  the  said  business  shall  amount 
to  more  than  £600,  the  said  annuity  shall 
thenceforth  be  increased  to  a  yearly  sum 
equal  to  one-fourth  of  such  net  average  annual 
profits  made  by  me  in  the  said  business  Mur- 
ing the  said  three  years;"  and  the  memoran- 
dum concluded  with  these  words : — "  more- 
over, in  no  case  are  you  to  be  considered  as 
a  partner  with  me  in  the  said  business  of  an 
underwriter  :"— 

Held,  by  the  Exchequer  Chamber,  in 
accordance  with  the  judgment  of  the  Court 
of  Common  Pleas,  that  the  above  memoran- 
dum did  not  constitute  the  defendant  a  part- 
ner with  his  son. 

By  a  settlement  afterwards  made  on  his 
marriage,  S.  assigned  to  the  defendant  and 
one  D.,  as  trustees,  "  all  and  singular  the 
sums  of  money,  earnings,  profits,  and  emolu- 
ments which  are  now  in  the  hands  of  Fenn, 

Digitized  by  VjOOQIC 


i2a 


LOWER  CANADA  LAW  JOURNAL. 


[November,  1866. 


and  all  such  as  shall  hereafter  come  into  the 
hands  of  Fenn,  on  account  or  in  respect  of 
the  said  underwriting  business."  The  deed 
aho  contained  a  power  of  attorney,  authoriz- 
ing the  defendant  and  his  co-trustee  to  receive 
the  whole  proceeds  of  the  business ;  and  the 
first  trust  was,  to  pay  the  defendant  £500  a- 
year,  with  an  additional  sum  when  the  profits 
of  the  business  should  have  realized  a  given 
sum,  and  a  covenant,  that,  when  the  accu- 
mulated profits  should  have  reached  £8500, 
and  continued  at  that  amount  without  reduc- 
tion for  two  yearfr,  the  trustees  should  re- 
assign to  S.  "the  said  moneys  and  profits 
arising  from  the  aforesaid  underwriting  busi- 
ness." 

In  an  action  upon  a  policy  signed  by  Fenn 
in  the  name  of  S.,  a  special  case  was  stated, 
in  which  were  set  out  the  above-mentioned 
memorandum  and  marriage  settlement,  and 
by  which  it  was  agreed  that  the  Court  should 
draw  any  reasonable  inferences  of  fact: — 
Held,  by  the  majority  of  the  Exchequer  Cham- 
ber,— reversing  the  judgment  of  the  Court 
below, — that  the  marriage  settlement  did  not, 
either  alone  or  in  conjunction  with  the  me- 
morandum, render  the  defendant  liable  as  a 
partner  with  S.  in  his  underwriting  business* 
Held,  by  Pigott,  B.,  and  Shee,  J.,  that  the 
effect  of  the  settlement  was,  to  give  the  defend- 
ant such  a  substantial  interest  in  the  business 
as  to  render  him  liable  as  an  insurer  on  the 
policy.  Bullen  v.  Sharp,  C.  P.  86.  [In 
the  opinions  of  the  judges  who  sat  in  this 
ca*se  will  be  ftund  a  very  full  and  interesting 
discussion  of  the  question-*- what  will  make  a 
person  liable  as  a  partner  ?  The  dissenting 
judges  stated  their  views  with  great  energy 
and  distinctness,  and  Mr.  Justice  Blackburn 
and  Barons  Channell  and  Bramwell  with 
equal  force  and  emphasis  on  behalf  of  the 
majority  of  the  Court.  Baron  Channell  ob- 
served: "I  think  that  henceforth  we  may  take 
it  that  the  true  test,  where  a  person  is  sought 
to  be  made  liable  on  the  ground  of  his  being 
a  partner,  is  to  see  whether  he  has  constituted 
the  other  alleged  partner  his  agent  in  respect 
of  the  partnership  business;  and  that,  taking 
a  part  of  the  profits,  though  cogent  evidence 
of  this,  is  not  conclusive.  Mere  participation 
in  the  profits  is  not  sufficient  to  make  a  man 


bound  by  alleged  partnership  contracts,  if  the 
facts  show  that  he  had  not  constituted  the 
other  his  agent."     Baron  Bramwell  was  still 
more  emphatic.    In  the  course  of  his  remarks 
he  observed :  "  They  say  that  the  defendant 
is  a  partner  with  his  son ;  and  that,  if  not  part- 
ners inter  se,  they  are  so  as  regards  third  par- 
ties.   A  most  remarkable  expression !    Part- 
nership means  a  certain  relation  between  two 
parties.    How,  then,  can  it  be  correct  to  say 
that  A.  and  B.  are  not  in  partnership  as  be- 
tween themselves,  they  have  not  held  them- 
selves out  as  being  so,  and  yet  a  third  person 
has  a  right  to  say  they  are  so  as  relate  vj 
him?    But  that  must  mean  inter  se;  fr. 
partnership  is  a  relation  inter  se,  and  tLt 
word  cannot  be  used  except  to  signify  that 
relation.    *    *    *    How  many  men  in  a  thou- 
sand, not  lawyers,  could  be  got  to  undent  and. 
that,  of  the  two  servants  of  a  firm,  the  one 
who  received  a  tenth  of  the  profits  was  liable 
for  its  debts,  and  the  other  who  received  a  sum 
equal  to  a  tenth  was  not?    This  Mr.  JiMice  • 
Story  calls  *  satisfactory.'    (Story  on  Partner- 
ship, §   32.)    Satisfactory  in    what  sen*? 
In  a  practical  business  sense?  No;  bit  in 
the  sense  of  an  acute  and  subtle  lawyer, 
who  is  pleased  with  refined  distinctions,  inter- 
esting as  intellectual  exercises,  though  unin 
telligible  to  ordinary  men,  and  mischievous 
when  applied  to  the  ordinary  affairs  of  life. 
Lord  Eldon  did  not  think  it    satisfactory. 
Such  a  law  is  a  law  of  surprise  and  injustice, 
and  against  good  policy.    It  fixes  a  liability 
on  a  man  contrary  to  his  intent  and  expects 
tion,  and  without  reason,  and  gives  a  tenerit 
to  another  which  he  did  not  bargain  for  an  I 
ought  not  to  have,  and  prevents  that  free  us- 
of  capital  and  enterprise  which  is  so  import- 
ant"] 

PROBATE  AND  DIVORCB. 

Judicial  Separation — Adultery. — A  charge 
of  adultery,  in  a  suit  by  a  wife  for  judicial 
separation,  rested  upon  the  evidence  of  one 
witness,  who  was  a  woman  of  loose  character. 
The  Court,  without  deciding  affirmatively 
whether  or  not  the  adultery  charged  had  been 
committed,  declined  to  pronounce  a  deem 
upon  her  uncorroborated  testimony,  and  dif- 
missed  the  petition.  Ginger  v.  Ginger,  P.  & 
D,  37. 
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CONTEMPT  OF  COURT. 

In  our  previous  notices  of  the  Lamiravdi 
case,  we  have  mentioned  the   proceedings  j 
taken  against  Mr.  T.  K.  Ramsay,  and  also 
against  Mr.  Lusigmah,  for  contempt  of  Court 
When  the  argument  on  the  rule  against  Mr. 
Ramsay  at  last  came  on,  in  the  end  of  Octo- 
ber, Mr.  Ramsay  contended  that  the  letters 
which  he  had  written  to  the   Gatette  were 
merely  answers  to  charges  made  against  him 
by  Mr.  Justice  Dbtjmmokd,  contained  in  cer- 
tain reports  printed  in  the  Herald,  for  which 
be  held  the  judge  responsible.    Mr.  Justice 
Dkummosd  having  denied  that  he  intended  to 
charge  Mr.  Ramsay  with  being  one  of  the  con- 
spirators in  the  Lamirahdi  affair,  or  with 
haying  been  a  party  to  the  alleged  falsification 
of  the  Goysehor's  warrant,    Mr.  Ramsay 
replied  that  he,  on  his  part,  would  consent  to 
withdraw  what  was  offensive  in  his  letters,  in 
consideration  of  Mr.  Justice  Drummovd  hav- 
ing disavowed  any  intention  to  criminate  him, 
in  making  use  of  the  expressions  complained 
of. 

On  the  3rd  of  November,  final  judgment  was 
rendered.  As  a  writ  of  error  has  issued,  and 
the  case  will  be  heard  before  the  full  Court  of 
Queen's  Bench,  we  shall  not  take  up  space 
here  with  the  remarks  made  by  Mr.  Justice 
Dbcmmobd  in  giving  judgment.  Suffice  it  to 
say  that  he  made  the  rules  absolute,  and 
toed  Mr.  Ramsay  in  the  sum  of  £10.  Mr. 
LusiGYAVwas  also  fined  in  the  sum  of  20s., 
which  was  paid.  Mr.  Ramsay  immediately 
procured  the  issuing  of  a  writ  of  error  to  the 
Appeal  Side  of  the  Court  of  Queen's  Bench. 
The  following  reasons,  extracted  from  the 
record,  are  the  grounds  relied  on  by  the  plain- 
tiff in  error:— 

"T.  K.  Ramsay  and  The  Queen.—  And 
riow,  that  is  to  say,  on  the  —  day  of  — — , 
in  the  year  of  Our  Lord,  1866,  comes  the  said 
T.  K.  Ramsay  in  person  into  Court,  and  says 
that  in  the  record  and  proceedings  aforesaid, 
and  also  in  the  rendering  of  the  judgment  in 


the  said  case,  there  is  manifest  error,  in  this, 
to  wit,  that  the  said  rule  does  not  contain  any 
contempt  or  offence  which,  by  the  laws  and 
statutes  of  this  Province,  a  justice  sitting  nu 
and  holding  the  Court  of  Queen' a  Bench, , 
without  the  assistance  of  a  juiy,  had  any  au- 
thority or  jurisdiction  to  h&ar  and  determine ;  . 
wherefore  in  this  there  Is  manifest  error. 

14  There  is  also  error  in  this,  that  the  learned 
judge  who  gave  the  judgment,  to  wit,  the 
Hon.  Mr.  Justice  Drummond,  was  himself  a. 
party  to  the  prosecution,  being  complainant 
as  to  the  contempt  of  the  Court  of  Queen's 
Bench  alleged,  which  did  not  take  place  in 
view  of  the  said  Court,  or  in  view  of  the  said 
judge ;  wherefore  in  that  there  is  manifest 
error. 

11  There  is  also  error  in  this,  that  there  was 
no  affidavit  in  support  of  the  said  complaint;  • 
wherefore  in  that  there  is  manifest  error. 

11  There  is  also  error  in  this,  that  the  letters 
mentioned  in  the  rule  taken  in  this  cause  are 
not  alleged  to  have  been  written  by  the  said, 
plaintiff  in  error,  nor  does  it  appears  by  the 
record  that  they  were  written  by  him  ;  where- 
fore in  that  there  is  manifest  error. 

"  There  is  also  error  in  this,  that  if  the  said 
letters  have  been  written  by  him,  they  do  not 
contain  any  contempt  of  the  Court  of  Queen's 
Bench,  being  such  answers  as  plaintiff  in  error 
had  a  right  to  make  to  certain  public  reports 
therein  referred  to,  and  the  said  answers  were 
the  legitimate  defence  to  the  slanders  con- 
tained in  the  said  reports  j  wherefore  in  that 
there  is  manifest  error. 

11  There  is  also  error  in  this,  that  even  if 
they  did  contain  any  contempt  of  the  said 
Court,  the  said  contempt  was  condoned  and 
passed  over  by  the  said  Court  long  previous 
to  the  taking  of  the  said  rule;  wherefore  in 
that  there  is  manifest  error. 

"  There  is  also  error  in  this,  that  in  and  by 
the  said  rule,  it  is  not  alleged,  nor  does  it 
appear,  that  the  alleged  contempt  was  com- 
mitted within  the  jurisdiction  of  the  Court 
which  adjudicated  thereon ;  wherefore  in  that 
there  is  manifest  error. 

11  There  is  also  error  in  this,  that  it  appears 
that  the  said  judge  was  not  acting  in  his  judi- 
cial capacity  at  the  time  the  remarks  made 
by  him,  and  reported  in  the  Ecrald,  were 
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made;  wherefore  in  that  there  is  manifest 
error. 

"  Wherefore  he  prays  the  judgment  of  the 
Court  here  upon  the  premises,  and  that  the 
judgments  and  proceedings  aforesaid  should 
be  reversed  and  made  void ;  and  that  the  said 
T.  K.  Ramsay  should  be  restored  to  all  things 
which  by  reason  of  the  judgments  and  pro- 
ceedings aforesaid  he  could  have  lost." 

We  understand  that  the  case  will  not  be  in 
a  position  to  be  argued  before  the  full  Court 
till  the  March  Term. 


THE  QUEEN  against   JAMES  MACK. 


The  case  of  James  Mack,  who  was  con- 
victed of  murder  at  the  last  term  of  the  Court 
of  Queen's  Bench,  and  executed  on  the  23rd 
of  November,  may  well  arrest  our  attention 
for  a  few  moments. 

The  prisoner  was  a  young  man,  a  driver  in 
one  of  the  Batteries  of  Royal  Artillery,  sta- 
tioned at  Montreal,  bearing  a  fair  character, 
not  addicted  to  intemperance,  who,  one  even, 
ing  in  July  laBt,  cut  the  throat  of  Corporal 
Smith,  of  the  same  Battery,  and  then  proclaim- 
ed himself  the  doer  of  the  deed,  in  the  hearing 
of  those  who  hastened  to  the  spot.  It  appears 
from  the  evidence  of  a  comrade,  named  Bur- 
ton, the  only  one  in  the  Battery  who  seems  to 
have  been  in  the  confidence  of  theprisoner,and 
to  have  sympathised  with  him  in  his  troubles, 
that  the  corporal  was  in  the  habit  of  reprov- 
ing and  reporting  Mack,  for  alleged  acts  of 
negligence,  and  breaches  of  discipline;  that  he 
would  frequently  take  advantage  of  an  officer 
being  within  hearing  to  find  fault  with  the  pri- 
soner, for  something  wrong  about  his  horses  or 
his  harness,  though  in  the  opinion  of  his  com- 
rade, Mack  kept  everything  in  as  good  order 
as  any  other  driver  in  the  Battery.  It  must 
he  difficult,  nay, impossible,  for  persons  mixing 
in  active  life,  and  having  their  sensitiveness 
dulled  by  contact  with  men  of  all  classes  and 
characters,  to  conceive  the  degree  of  irrita- 
tion created  in  the  mind  of  a  man  bound  down 
to  the  routine  of  a  monotonous  service,  with 
no  escape  from  the  petty  tyranny  of  one  only 
a  step  above  him.  We  can  but  judge  of  its 
intensity  by  the  terrible  results.  Not  to  speak 


of  the  hideous  suspicions  entertained  that  in 
battle  many  officers  fall  by  the  hands  of  their 
subordinates,  we  have  the  constantly  recur- 
ring fact  of  non-commissioned  officers  being 
murdered  by  their  men,  for  causes  inconceiv- 
ably trifling — murdered  recklessly,  by  men 
not  caring  for  escape,  like  the  murderer  who 
springs  with  his  victim  from  the  height  of  a 
precipice,  and  perishes  with  him  in  the  fall. 
And  where  this  gnawing  rage  and  exaspera- 
tion do  not  end  in  murder,  there  is  ample 
room  to  believe  they  frequently  lead  to  suicide. 

In  the  case  before  us,  the  driver  Mack  had 
been  labouring  under  a  sense  of  wrong  and 
injury  for  many  weeks  previous  to  the  com- 
mission of  the  deed.  While  out  with  the  <4fl.T- 
ing  column,"  during  the  Fenian  raid,  the  pri- 
soner was,  in  his  own  opinion,  led  the  life  of  a 
dog.  He  had  the  care  of  six  horses,  and  Cor- 
poral Smith,  by  constantly  finding  fault,  and 
subjecting  him  to  punishment,  seems  to  have 
harassed  him  beyond  endurance,  though  the 
corporal  was  probably  ignorant  of  the  deadly 
hatred  he  was  exciting.  Half  an  hour  before 
the  murder,  Mack  had  just  been  ordered  to  do 
extra  pack  drill.  The  evidence  of  Burtox,  to 
which  we  have  already  referred,  shows  that 
the  prisoner  reasoned  with  himself  that  if  he 
struck  the  corporal,  the  punishment  sure  10 
follow  would  be  so  disproportioned  to  the  pain 
inflictejl  on  his  persecutor,  that  it  would  be  no 
satisfaction  to  him,  and  thus  at  length  he  came 
to  the  dreadful  resolution  to  be  on  equal  terms 
with  his  adversary,  by  taking  his  life,  and 
allowing  his  own  to  be  the  forfeit. 

This  is  one  view  of  cases  of  this  class.  Bui 
there  is  another  possible  view.  We  all  know 
that  it  is  a  common,  every-day  occurrence, 
when  a  man  cuts  his  own  throat,  or  termi- 
nates his  existence  in  any  other  way,  for  the 
Jury  to  say  that  he  did  it  while  labouring 
under  temporary  mental  derangement.  This 
verdict  passes  unquestioned  in  the  case  of  a 
soldier,  as  well  as  of  any  other  person.  And 
it  is  by  no  means  an  unfrequent  occurrence 
for  a  soldier  to  commit  suicide.  We  have 
heard  of  several  cases  in  this  city  within  a  few 
years ;  and,  rather  strange  to  say,  the  very 
day  we  were  writing  these  lines,  our  eye  was 
attracted  by  the  following  paragraph,  in  a 
newspaper,  of  date  October  17th.     "  Quebec, 
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Oct  16. — A  private  of  the  30th  Regiment, 
named'  Swallow,  committed  suicide  at  the 
camp  at  Levis  yesterday,  by  cutting  his  throat 
with  a  razor.  No  reason  assigned  for  the 
deed.11  No  doubt  the  stereotyped  verdict  was 
rendered  in  this  case ;  and  yet  if  Swallow  had 
taken  a  fancy  to  cut  some  other  person's 
throat  instead  of  his  own,  would  he  not  have 
sorely  suffered  death  as  a  wilful  murderer  ? 

We  make  these  observations  without  the 
slightest  disposition  to  impugn  the  fairness  of 
the  prisoner's  trial,  or  to  complain  of  his  sen- 
tence. The  forms  of  justice  were,  no  doubt, 
carefully  observed.  The  plea  of  insanity  was 
urged  by  the  prisoner's  counsel— counsel, 
however,  assigned  to  him  by  the  Court  only 
i>n  the  morning  of  the  trial.  The  learned 
judge,  we  believe,  referring  to  this  defence, 
laid  some  stress  upon  the  fact,  as  bordering  on 
i&sanity,  that  the  prisoner  during  the  night 
after  the  murder,  expressed  his  satisfaction  at 
what  he  had  done,  and  said  there  were  three 
or  four  more  in  the  Battery,  that  he  would 
like  to  do  the  same  to.  But  the  judge  added 
that  this  was  too  slender  a  basis  for  such  a 
lefence  to  rest  upon,  and  that  were  we  to  enter 
into  a  fine  analysis  of  human  acts,  nine-tenths 
of  our  fellow  men  would  seem  to  be  insane. 

It  must  be  observed,  however,  that  the 
plea  of  insanity  being  an  affirmative  plea, 
the  proof  of  which  lies  upon  the  prisoner,  and 
■be  very  truth  of  which  prevents  the  prisoner 
trom  doing  anything  for  himself,  it  is  highly 
mprobable  that  a  reckless,  unhappy  man, 
generally  without  means  or  friends,  should  be 
-aceessful  in  establishing  it.  His  comrades 
would  expose  themselves  to  imputations  of 
•disaffection,  and  sympathy  with  the  crime,  if 
they  displayed  too  lively  an  interest  on  his 
behalf;  and  however  strangers  may  commise- 
rate, they  are  generally  either  ignorant  of  how 
'.be  case  really  stands,  or  satisfy  themselves 
*ith  the  reflection  that  their  interposition  could 
4o  no  good. 

When  the  community  is  startled  by  the  in- 
telligence of  a  ferocious  crime  like  that  com- 
mitted by  Mack,  the  exigencies  of  military  dis- 
cipline, the  laws  of  the  state,  the  blood  of  the 
murdered  man,  cry  aloud  for  summary  ven- 
geance upon  the  murderer.  But  no  punish- 
ment will  be  sufficient  to  deter  men  from  crimes 


of  this  description.  The  murderer  counts  the 
cost,  and  is  willing  to  pay  the  penalty.  In  this 
case,  so  suddenly  and  stealthily  was  the  act 
committed,  that  the  first  impression  was  that 
Corporal  Smith  had  committed  suicide,  but 
Mack  disabused  the  minds  of  the  bystanders, 
and  avowed  himself  the  criminal.  It  is  man- 
ifest that  we  must  look  for  other  means  of  pre- 
vention. Whether  these  can  be  found  in  render- 
ing  it  possible  for  a  soldier  to  exchange  his 
regiment  or  company,  or  in  facilitating  the 
purchase  of  discharges,  when  men  find  them- 
selves unhappily  circumstanced,  it  is  hardly 
within  our  province  to  discuss.  These  are 
suggestions  for  the  philanthropist  rather  than 
for  the  lawyer. 


THE  BAR  OF  LOWER  CANADA. 

Most  of  our  readers  are  probably  aware 
that  an  Act  amending  the  Act  respecting 
the  Bar  of  Lower  Canada  was  passed  last  ses- 
sion, and  that  new  Bylaws  in  conformity 
therewith  have  been  made  by  the  General 
Council,  and  also  by  the  Councils  of  Sections. 
One  of  the  new  regulations  is  that  a  list  of  the 
advocates  entitled  to  practice  in  Lower  Ca- 
nada shall  be  made  and  posted  up.  A  notice 
has  been  issued  by  Mr.  Gonzalve  Doutre, 
secretary-treasurer  to  the  General  Council, 
that  this  general  list  will  be  made  and  com- 
pleted on  the  1 5th  December,  to  be  homolo- 
gated and  posted  up  according  to  law  on  the 
1  Bt  January,  1867.  Advocates  admitted  since 
the  30th  of  May,  1849,  whose  diplomas  have 
not  been  registered  in  the  Registers  of  the 
General  Council,  are  requested  to  send  them 
to  the  secretary  before  the  15th  of  December 
for  registration.  It  is  important  that  this  list 
should  be  as  accurate  and  complete  as  pos- 
sible j  and  we  therefore  trust  that  members 
of  the  bar  will  endeavor  to  second  Mr.  Doutre 
in  the  carrying  out  of  his  task,  which,  we 
may  add,  is  performed  without  any  pecuniary 
remuneration. 


The  following  is  a  list  of  Diplomas  regis- 
tered in  the  Registers  of  the  General  Council, 
from  the  nomination  of  the  members  of  the 
Council,  viz.,  5th  October,  1866,  up  to  the 
21st  November,  1866. 
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Names. 


^Butler,  Tho- 

mai  Page . . 

>BtUxnger,L6. 

Charles .... 

BcnOil,  Gab 
Alphonae . . 

Bftquc,  Jew. 
Trffld 

BoucketU,A. 
Frederick. . 

Coron,  On6- 
zlme 

♦JDrofe*,  Gns- 

^tave  A 

Forwwr.Wll- 
11am  O 

Jacques,  Al- 
phonse 

Neyea,  John 
Powell 

Pouliot,  Jo- 
seph N. 

Prho8t,  Os- 
car  

PeUetUr,Ro- 
nor*  Cyrias, 

Bonaj/ne.  Jn, 

Tellitr,  Lb.. 

ValUe,  Jean 
Baptiste... 


Whkbb 
Admitted, 


Montreal. ., 
St.  Francis 
Quebec 
Montreal... 
Quebec  — 

Quebec 

Montreal... 
Montreal... 
Montreal... 
Montreal... 
Montreal... 


27  Sept,  180615  Oct,    1866 
8  Oct.,     1866 18  Oct.,    1866 


Quebec 

Montreal.., 
Montreal... 

Montreal... 


Date  of 
commi88iojt, 


Date  of  Rk- 
gi8tratiow. 


19  Aug., 
»Nov., 

6  Oct., 

16  Oct., 

17  Oct., 
17  Oct., 
17  Oct., 
10  Sept., 
80  Oct., 

8  Oct., 

7  Nov., 
16  Oct., 


186819  Not.,  1866 

186621  Not.,  1866 

1866  6  Not.,  1866 

186681  Oct.,  1866 

1866.24  Oct.,  1866 

186618  Oct.,  1866 

186624  Oct.,  1866 


1866  6  Not.,  1866 

1866  7  Not.,  1866 

1866  20  Oct.,  1866 

1866:19  Oct.,  1866 

1866 26  Oct.,  1866 

9  Not.,  1866!19Not.,  1866 


HABEAS  CORPUS. 
<-Oa  the  25th  of  September,  before  Mr.  Jus- 
tice Drummond,in  the  Court  of  Queen's  Bench, 
Crown  side,  Mr.  Doutre,  Q.  C.f  moved  that 
the  rule  of  practice,  requiring  twenty-four 
hours'  notice  to  be  given  to  the  counsel  for 
the  Crown,  of  applications  for  habeas  corpus, 
be  dispensed  with.  He  referred  to  the  Lami- 
rande  affair  as  an  instance  of  the  danger  of 
delay  in  certain  cases. 

On  the  20th  of  October,  Drummond,  Badg- 
ley,  and  Mondelet,  JJ.,  being  on  the  bench, 
judgment  was  given  rejecting  the  motion,  on 
the  ground  that  no  rule  existed  on  the  subject, 
the  practice  being  that  the  writ  might  be 
ordered  to  issue  at  once,  or  notice  be  required, 
in  the  discretion  of  the  judge  before  whom 
affidavits  were  laid.  The  practice  of  giving 
notice  to  the  Crown,  added  their  Honors, 
had  always  existed,  but  whether  the  notice 
should  be  given  before  or  after  the  issuing  of 
the  writ,  was  in  all  cases  matter  for  considera- 
tion.   Each  case  must  be  judged  on  its  merits. 


LORD  CRANWOBTH. 

The  following  notice  of  Lord  Chancellor 
Cranworth,  who  retired  from  the  woolsack 
on  the  change  of  ministry  in  July  last,  is 
from  the  Times : — 

"  The  Great  Seal  will  pass  Unlay,  for  the 


second  time,  from  the  hands  of  Lord  Cran- 
worth  to  those  of  Lord  Chelmsford ;  and,  as 
no  man  of  seventy-five  can  look  forward  to 
the  reversion  of  a  laborious  office,  we  may 
regard  the  career  of  the  present  Lord  Chan- 
cellor as  virtually  closed.  If  it  has  not  been  an 
eminently  brilliant,  it  has  been  an  eminently 
fortunate  and  honorable  career.  Lord  Cran- 
worth  has  not  only  proved  himself  par  nego- 
His,  but  has  earned  the  respect  of  the  bar  and 
the  public  in  more  various  capacities  than 
any  one  of  his  legal  contemporaries.  It  is 
now  exactly  fifty  years  since  he  was  first  called 
to  the  bar,  and  thirty-two  since  he  became 
solicitor-general,  under  Lord  Melbourne's  gor- 
ernment;  a  post  which  he  resumed  after  the 
short  administration  of  Sir  Robert  Peel,  and 
held  until  he  was  made  a  Baron  of  the  Court 
of  Exchequer,  in  1839.  Although  his  prac- 
tice had  been  confined  to  the  Courts  of  Chan- 
cery, Baron  Rolfe  acquired  a  high  reputation 
as  a  common  law  judge ;  and  the  manner  in 
which  he  conducted  the  famous  trial  of  Rush 
has  been  remembered  ever  since  as  a  signal 
proof  of  his  judicial  ability.  Upon  the  resigna- 
tion of  Lord  Cottenham  in  June,  1850,  he 
was  appointed  one  of  the  Commissioners  of  the 
Great  Seal ;  and,  in  the  same  year,  succeeded 
Sir  Lancelot  Shadwell  as  Vice-Chancellor, 
and  was  raised  to  the  peerage.    In  October, 

1851,  he  became  one  of  the  Lords  Justice* 
in  Appeal  in  Chancery  j  and,  at  the  end  of 

1852,  he  accepted  the  chancellorship,  vacated 
by  Lord  St.  Leonards.  This  office  he  retained 
for  more  than  five  years,  under  Lord  Aber- 
deen and  Lord  Palmerston  successively ;  nor 
was  it  until  February,  1858,  that  he  gave 
place  to  Lord  Chelmsford.  During  this  period, 
it  was  Lord  C  ran  worth's  misfortune  to  be 
unequally  yoked,  for  many  official  purposes, 
with  an  attorney-general  whose  rare  intellec- 
tual vigor  and  zealous  advocacy  of  law  reform 
contrasted  with  his  own  slower  and  more  cau- 
tious temperament.  His  patience,  however, 
his  honesty  of  purpose,  and  his  conciliatory 
disposition,  here  stood  him  in  good  stead ;  and 
he  carried  with  him  the  good-will  of  the  Chan- 
cery bar  when  he  qui  tted  the  woolsack .  Upon 
the  return  of  Lord  Palmerston  to  power  in 
1859,  Lord  Campbell  was  made  Lord  Chan- 
cellor, and  was  followed  by  Lord  Westbury ; 
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but,  after  the  memorable  fall  of  the  latter, 
abont  this  time  last  year,  Lord  Palmerston, 
who  could  ill  spare  the  services  of  Sir  Roun- 
del! Palmer  in  the  House  of  Commons/ again 
offered  the  chancellorship  to  Lord  Cran  worth, 
who  has  filled  it  with  credit  ever  since.    No 
one  would  venture  to  claim  for  the  retiring 
Chancellor  such  fame  as  has  been  won  by 
eomeof  his  predecessors,  two  of  whom,  and  not 
the  least  illustrious,  are  still  living  at  a  very 
advanced  age.    In  depth  of  learning,  he  can- 
not be  compared  with  Lord  St.  Leonards,  nor 
in  versatility  of  genius  with  Lord  Brougham. 
Neither  learning  nor  versatility,  however,  nor 
both  combined,  are  sufficient  to  constitute  a 
model  Lord  Chancellor ;  and  Lord  Cran  worth 
has  manifested  some  other  qualifications,  less 
remarkable  indeed,  but  hardly  less  essential. 
In  the  first  place,  he  possesses  a  sound  and 
adequate  knowledge  of  both  our  legal  systems ; 
that  is,  of  common  law  and  equity.    This  is 
no  small  or  ordinary  attainment  for  an  Eng- 
lish lawyer.    Lord  Brougham,  when  he  was 
intrusted  with  the  Great  Seal  by  Lord  Grey, 
was  chiefly  known  as  an  eloquent  advocate 
at  Nisi  Prius,  and  a  powerful  debater  in  the 
House  of  Commons ;  and  though  his  marvel- 
lous talents  and  industry  enabled  him  to 
master  the  principles  of  equity,  and  even  to 
apply  them  as  no  other  man  could  with  so 
little  experience,  yet  his  judgments  could  not 
and  do  not  command  the  same  authority  as 
those  of  less  gifted  Chancellors.  On  the  other 
hand,  Lord  St  Leonards,  though  profoundly 
versed  in  the  mysteries  of  real  property  law, 
had  little,  if  any,  practical  acquaintance  with 
common  law.     Lord  Cranworth,  before  he 
became  Lord  Chancellor,  had  occupied  a  seat 
for  some  years  on  both  the  judicial  benches, 
and  earned  the  confidence  of  both  branches  of 
the  legal  profession.    It  is  to  this  circum- 
stance too,  as  well  as  to  his  unblemished  per- 
sonal character,  that  he  owes  his  influence  in 
the  House  of  Lords.    Since  his  accession  to 
office,  he  seems  to  have  experienced  no  diffi- 
culty in  presiding  over  that  assembly,  which 
lord  Weetbury  sometimes  found  so  unruly. 
The  secret  of  this,  no  doubt,  is  that  Lord 
Cranworth  has  made  no  enemies;  but  his 
opinion  on  certain  questions,  such  as  those 
affecting  criminal  justice,  is  naturally  received 


with  the  greater    attention,   because   he  is 
known  to  be  familiar  with  the  duties  of  a 
common  law  judge.    The  weak  point  in  Lord 
Cranworth' s  public  life  is  his  want  of  sym- 
pathy with  reforms  of  the  law.    It  is  by  no 
means  an  uncommon  failing  with  those  who 
are  plunged  early  into  the  details  of  business, 
with  the  prospect  of  success  and  wealth,  if 
they  will  but  make  the  best  of  the  existing 
system  ;  with  the  risk,  approaching  to  a  cer- 
tainty, of  failure,  if  they  insist  on  broaching 
"crotchets11    in  the  hope  of  amending  it. 
The  reason  why  so  few  successful  lawyers  are 
reformers  is,  that,  until  they  have  succeeded, 
no  one  cares  to  listen  to  their  suggestions; 
and,  after  they  have  succeeded,  their  own 
interests  are  concerned  in  keeping  things  as 
they  are;  while,  had  they  managed  to  gain 
a  hearing  sooner,  they  would  probably  not 
have  succeeded  at  all.    The  only  two  men 
of  our  own  times  who  have  conspicuously 
risen  superior  to  these  anti-reforming  tenden- 
cies, or  retained  energy  enough  to  use  the 
vantage  ground  of  a  great  position  for  the 
sake  of  initiating  organic  changes,  are  Lord 
Brougham  and  Lord  Weetbury ;  and  this  is  a 
merit  which,  in  the  eyes  of  posterity,  will 
cover  a  multitude  of  sins.    It  would  be  un- 
grateful not  to  recognize  the  leading  part 
which  Lord  Cranworth  took  in  passing  the 
Charitable  Trusts  Act,  whence  an  important 
reform  in  the  management  of  these  vast  endow- 
ments may  hereafter  be  dated.  On  most  other 
proposals  for  improving  our  legal  system  he 
has  adopted  what  is  called  the  "  safe  side,"  and 
has  done  little  to  realize  the  vast  designs  be- 
queathed to  him  by  Lord  Westbury  in  his  vale- 
dictory address  to  the  House  of  Lords.    Those 
designs,  involving  the  formation  of  a  complete 
digest  as  the  proper  basis  for  a  future  code, 
yet  remain  to  be  carried  out.    It  would  be  too 
much  to  expect  of  the  new  Lord  Chancellor, 
that  he  should  devote  himself  to  the  execu- 
tion of  a  project  which  originated  with  a  poli- 
tical opponent;  and  the  honor  of  accomplish- 
ing it  will  probably  be  still  reserved,  as  it  should 
be,  for  a  liberal  government" 


CHIEF  JUSTICE  LEFROY. 
The  retirement  of  the  Hon.  Thomas  Lang- 
loia  Lefiroy,   Chief  Justice  of  the  Court  of 
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Queen's  Bench  in  Ireland,  is  one  of  the  note- 
worthy events  of  the  year  1866.  The  ex- 
Chief  Justice  was  born  in  1776,  and  is  there- 
fore more  than  90  years  of  age.  It  is  69 
years  since  he  was  called  to  the  Irish  Bar. 
He  was  appointed  Baron  of  the  Exchequer  in 
1841,  and  promoted  to  the  Chief  Justiceship 
in  1852.      • 

The  statements  as  to  his  infirmities  of  late 
years  are  very  contradictory.  Ten  years  ago, 
a  suggestion  that  he  should  retire  was  moved 
in  Parliament,  but  was  at  once  put  down. 
The  attack  was  renewed  in  the  early  part  of 
the  present  year,  but  the  old  Judge  resolved 
to  choose  his  own  time  for  retiring.  To  use 
his  own  words  in  a  recent  address  to  a  Grand 
Jury,  "Such  a  course,"  he  said,  "might 
u  have  intimidated  a  weaker  man  to  fly  from 
"  the  post  of  duty,  though  in  my  case  it  only 
"  served  to  strengthen  my  determination 
u  never  to  yield  to  menace  what  a  sense  of 
"  duty  had  not  led  me  to  concede." 

Lord  Chelmsford,  in  the  debate  in  the 
House  on  the  alleged  incompetence  of  the 
Chief  Justice,  stated  that  from  1852  to  that 
time,  there  had  been  only  four  writs  of  error 
from  the  Court  of  Queen's  Bench,  and  that 
for  twenty-five  years  the  Chief  Justice  had 
not  missed  a  single  circuit,  or  town  in  any  cir- 
cuit, except  in  1847,  when  he  was  suffering 
from  low  fever,  and  was  obliged  to  be  absent 
for  six  weeks. 

As  soon  as  Lord  Derby  came  into  power, 
the  Chief  Justice  voluntarily  resigned  his 
office. 


Trial  of  Fenian  Prisoners  in  Lower 
Canada. — An  extraordinary  term  of  the  Court 
of  Queen's  Bench  on  the  Crown  side,  is  to  be 
held  at  Sweetsburg,  in  the  District  of  Bedford, 
for  the  trial  of  the  Fenian  prisoners  in  Lower 
Canada,  beginning  Monday,  the  3rd  of  Decem- 
ber. 

Secret  Indictments  by  Grand  Juries. — 
In  noticing,  in  the  last  number,  the  fact  that 
a  pamphlet  had  appeared,  bearing  the  above 
title,  we  omitted  to  mention  that  answers  on 
the  part  of  the  gentlemen  referred  to  by  Mr. 
Hibbard,  also  appeared  immediately  after- 


wards. As  we  stated  before,  we  desired  to 
guard  against  the  expression  of  any  opinion 
on  the  merits  of  the  case,  especially  as  we  be- 
lieve legal  proceedings  are  still  pending. 

Privy  Council. — The  Judicial  Committee 
of  the  Privy  Council  commenced  sitting  for 
the  despatch  of  business  on  the  1st  of  Novem- 
ber. The  only  Canadian  case  on  the  list  was 
that  of  Gugy,  appellant,  and  Brown,  respond- 
ent. 

Legal  Appointments  in  England.— Sir 
Hugh  McCalmont  Cairns,  Knt,  has  been 
appointed  a  Judge  of  the  Court  of  Appeal  in 
Chancery,  in  the  room  of  the  Right  Honorable 
Sir  James  Lewis  Knight-Bruce,  resigned.  A 
later  mail  has  brought  the  intelligence  of  the 
decease  of  Lord  Justice  Knight- Bruce. 

John  Bolt,  Esq.,  Q.C.,  has  been  appointed 
Her  Majesty's  Attorney  General. 


LAW  JOURNAL  REPORTS. 

COURT  OF  QUEEN'S  BENCH. 

APPEAL  SIDE. 

Quebec,  Sept.  IS- 

RENAUD,  (plaintiff  in  the  Court  below,)  Ap- 
pellant} and  PROULX,  (defendant  in  the 
Court  below,)  Respondent. 

Hypothecary  Action — Proof  of  Ownership. 

Held,  that  the  plaintiff  in  a  hypothecary 
action,  must  prove  that  the  grantor  of  the 
mortgage  was  proprietor  of  the  immoveable 
hypothecated  at  the  time  when  the  mortgage 
was  granted. 

This  appeal  was  instituted  from  a  judgment 
rendered  on  the  6th  of  June  last,  in  the  Supe- 
rior Court  at  Quebec,  by  J.  T.  Taschereau,  J. 

The  facts  of  the  case  were  as  follows : — At 
Montreal,  on  the  11th  Sept.,  1858,  by  a  nota- 
rial deed  of  obligation,  Joseph  Paquin,  of 
Ghrondines,  acknowledged  to  owe  to  the  appel- 
lant and  C.  Fitzpatrick,  his  partner,  the  sum 
of  £500,  to  secure  the  payment  of  which  sum, 
with  interest,  he  mortgaged  a  certain  lot  ot 
ground,  situated  in  the  parish  of  Grondine*. 
This  deed  was  duly  enregistered  in  the  regis. 
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try  office  of  the  county  of  Portneuf,  on  the 
16th  of  the  same  month.  On  the  27th  of 
January  following,  (1859)  Renaud  k  Fitz- 
patrick  dissolved  partnership,  the  latter  ceding 
to  Renaud  all  his  rights  in  the  partnership 
concern. 

In  November,  1865,  a  balance  of  $1589.11 
of  the  above  sum  remained  unpaid,  according 
to  the  appellant's  pretensions,  and  the  defend- 
ant. Dame  Luce  Proulx,  being  then  in  posses- 
sion of  the  lot  hypothecated  as  above,  the 
appellant  instituted  an  action  against  her,  to 
recover  that  amount,  the  conclusions  of  his 
declaration  being  as  follows : — "  That  the  said 
lot  of  land  be  declared  to  be  mortgaged  and 
hypothecated  to  the  payment  of  the  said  sum 
of  $1589. 11,  in  principal,  interest,  and  costs,* 
and  that  the  defendant,  as  proprietor,  possess- 
or, and  holder  of  the  said  lot  of  land,  be  con- 
demned to  pay  to  the  plaintiff  the  said  sum, 
with  interest  till  paid,  and  costs ;  unless  the 
said  defendant  preferred  to  abandon  {dUaisser 
m  justice)  the  said  lot  of  land  to  be  sold  by 
order,  &c.,  which  the  said  defendant  should  be 
held  to  choose  between,  within  fifteen  days 
trwn  service  of  the  judgment  to  be  given  in  the 
cause;  if  not,  at  the  expiration  of  the  said 
♦ielay,  that  she  should  be  condemned  purely 
icd  simply  to  the  payment  of  the  said  sum." 
To  this  declaration  the  defendant  replied  by 
a  defense  en  fait,  and  a  defense  en  droit, 
alleging  as  reasons  in  support  of  the  latter, 
1*1,  The  illegality  of  the  conclusions,  which 
are  personal  against  the  defendant,  who  could 
otly  be  condemned  to  abandon  unless  she 
preferred  to  pay ;  and  2nd,  want  of  signification 
*o  Joseph  Paquin,  the  personal   debtor,    of 
•he  transfer  of  the  27th  January,   1859,  by 
which  Fitzpatrick  ceded  to  Renaud  his  part 
mine  amount  of  the  obligation  of  the  11th 
Sepu  1858,  the  foundation  of  the  action,  and 
•he  want  of  any  acceptance  of  the  said  trans- 
£r  by  Joseph  Paquin. 

Upon  these  pleadings  issue  was  joined,  and 
th?  Superior  Court,  on  the  6th  June  last, 
rendered  judgment,  dismissing  the  action, 
and  maintaining  defendant's  pleas. 

This  judgment  was  confirmed  with  costs  by 
the  Court  of  Appeals,  the  ground  assigned 
king  that  the  plaintiff  had  failed  to  prove 
taat  Joseph  Paquin,  at  the  date  of  the  obliga- 


tion, was  proprietor  of  the  land,  on  which  he, 
the  plaintiff,  claimed  a  hypothecary  right. 

Taschereau  6c  Blanchet,  for  the  appellant. 

Montambault  &  Taschereau,  for  the  respond- 
ent. 


COURT  OF  REVIEW. 


Montbeai,  May  30. 

DORAN  v.  DUGGAN. 

Practice — Ejectment — Lessors  and  Lessees  Act 

Held,  that  an  action  of  ejectment  cannot  be 
brought  under  the  Act,  C.  S.  L.  C.  cap.  40.  re- 
specting Lessors  and  Lessees^  unless  there  be  a 
lease,  or  a  holding  by  permission  of  the  pro- 
prietor, without  lease,  i.  e.  unless  the  relation 
of  landlord  and  tenant  exists  between  the  par- 
ties. 

2.  That  where  the  plaintiff  alleges  that  there 
is  no  lease  or  holding  by  his  permission,  the 
'  defect  cannot  be  cured  or  supplied  by  the  alle- 
gation of  the  defendant,  in  his  plea  to  the 
merits,  that  there  was  a  lease. 

This  was  an  action  of  ejectment  under  the 
Lessors  and  Lessees  Act,  brought  by  Julia 
Doran,  widow  of  Patrick  White,  in  her  quality 
of  tutrix  to  the  children,  issue  of  the  marriage. 
The  writ  was  issued  on  the  7th  March,  1866, 
and  returned  on  the  9th  of  March. 

The  declaration  set  out  that  on  or  about  the 
21st  of  February  last,  the  defendant  "without 
any  lease  verbal  or  written,  entered  upon  and 
took  possession' '  of  a  shop  and  dwelling-house 
belonging  to  the  estate  of  the  late  Patrick 
White,  "  and  that  he  still  continues  forcibly 
and  against  the  wish  and  desire  of  the  plaintiff 
to  hold  and  occupy  the  said  premises,  and  re* 
fuses  to  leave  the  same  and  deliver  the  same 
to  the  plaintiff,  and  refuses  to  allow  plaintiff 
or  her  tenants  to  enter  or  occupy  the  said  pre- 
mises.' '  The  declaration  went  on  to  state  that 
the  plaintiff  had  let  the  same  premises  to  one 
Ronald  Macdonald,  but  was  unable  to  give 
him  possession,  "  through  the  forcible  and 
illegal  occupation"  of  the  defendant,  to  plain- 
tiff's very  great  and  serious  loss  and  damage."  . 
Conclusions,  that  saisie-gagerie  issue,  and  also 
for  ejectment  of  the  defendant. 

The  defendant  first  put  in  a  preliminary 
plea,  or  exception  diclinatoire,  alleging  that  he 
could  not  be  bound  to  answer  the  actionj 
because  the  plaintiff  had  no  right  of  action 
under  the  act  respecting  lessors  and  lessees, 
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cap.  40,  C.  S.  L.  C,  under  which  act  the  ac- 
tion was  instituted. 

The  defendant,  the  same  day,  on  the  demand 
of  the  plaintiff,  pleaded  to  the  merits,  alleging 
that  he  was  in  lawful  possession  of  the  shop 
and  premises  in  question,  under  a  verbal  lease 
of  the  same,  and  delivery  of  the  key  to  him  as 
tenant,  at  the  rate  of  $14  per  month,  for  the 
period  of  one  year  from  1st  May,  1866,  and 
rent  free  for  the  broken  period  from  the  15th 
February,  1866,  when  he  lawfully  entered  into 
possession. 

The  issue  being  joined,  the  parties  proceeded 
to  evidence,  and  the  enqulte  having  been  closed, 
and  the  parties  heard  on  the  merits, — on  the 
23rd  of  March,  Smith,  J.,  rendered  judgment 
in  favour  of  the  plaintiff,  "  considering  that 
this  action  falls  within  the  Lessor  and  Lessee 
Act,  as  it  is  a  question  of  lease  or  no  lease, 
the  defects  of  the  declaration,  if  any  defects 
exist,  being  cured  by  the  pleas  of  the  defend- 
ant, and  that  by  the  issue  raised  it  is  a  ques- 
tion of  lease,  and  considering  that  the  plaintiff 
hath  proved  the  material  allegations  of  her 
declaration,  Ac." 

The  defendant  then  inscribed  the  case  for 
review,  and  the  following  judgment  was  ren- 
dered, May  30. 

Smith,  J.,  dissenting.  It  appears  that  the 
defendant,  wanting  to  lease  a  certain  house, 
went  to  the  proprietor  for  permission  to  go  in 
and  view  the  premises.  After  seeing  the  place 
he  said  he  would  not  pay  more  than  914  a 
month,  the  rent  asked  being  $15.  Sometime 
after,  under  pretence  of  wishing  to  see  the  pre- 
mises, he  got  into  the  house  and  refused  to 
leave,  and  the  present  action  was  brought  to 
eject  him  from  the  premises.  The  action  was 
taken  out  under  the  Lessors1  and  Lessees1  Act, 
but  there  is  not  much  said  about  a  lease  in  the 
declaration.  The  defendant  pleaded  by  decli- 
natory exception  that  it  was  an  ordinary  pos- 
sessory action,  which  could  not  be  brought 
under  the  above  mentioned  act.  But  in  his 
plea  to  the  merits,  the  defendant  set  up  that 
there  was  a  lease.  Under  the  circumstances 
I  considered  that  the  defect  in  the  declaration 
was  cured  by  the  mention  made  of  a  lease  in 
the  pleas,  and  I  admitted  the  parties  to  evi- 
dence in  the  Court  below.  The  question  is, 
whether  the  pleas  can  come  to  the  aid  of  the 


declaration.  I  always  understood  that  they 
can.  Another  circumstance  to  be  taken  into 
consideration  is,  that  the  evidence  of  the  par- 
ties plainly  establishes  the  facts  between  them, 
and  the  only  defect  in  the  declaration  could  be 
remedied  by  the  insertion  of  these  words,  that 
the  defendant  under  a  lease  entered  into  pos- 
session. 

Bidolet,  J.  The  declaration  sets  oat  a 
forcible  entry  and  detainer,  but  it  concludes 
very  singularly  for  a  saxsie-gagerU.  The  facts 
are,  that  the  defendant,  under  pretence  of  look- 
ing at  the  premises,  obtained  the  key,  and  then 
persisted  in  remaining  in  occupation.  As  the 
case  stands  it  is  evidently  one  of  forcible  entry 
and  detainer,  and  how  can  such  an  action  be 
brought  under  the  Lessors'  and  Lessees1  Act? 
The  judgment  must  be  reversed,  but  under 
the  circumstances  of  the  case,  each  party  is 
condemned  to  pay  his  own  costs. 

Monk,  J.    It  is  not  without  some  difficulty 
that  I  have  been  able  to  concur  in  the  judg- 
ment.   The  declaration  sets  out  in  express 
terms  that  the  defendant,  without  any  lease 
verbal  or  written,  and  by  violence,  took  pos- 
session of  the  plaintiff's  property,  and  it  con- 
tains nothing  to  show  that  the  case  has  any 
connection  with  the  Lessors1  and  Lessees'  Act. 
It  is  an  elementary  principle  in  ail  cases  un- 
der the  Lessors'  and  Lessees'  Act,  that  the 
relation  of  landlord  and  tenant  must  neces- 
sarily exist    The  present  case  does  not  come 
under  any.  of  the  provisions  of  that  act,  the  pod- 
session  being  one  of  violence.    When  this 
extraordinary  declaration  was  filed,  the  defend- 
ant pleaded  a  declinatory  exception,  stating 
that  the  action  was  in  the  nature  of  a  posses- 
sory action,  and  could  not  be  brought  under 
the  act.    Then  the  defendant  put  in  his  plea 
to  the  merits,  setting  up  that  there  was  a  lease, 
and  this  would  seem  to  bring  the  case  under 
the  provisions  of  the  statute ;  but  the  plaintifl, 
in  his  answer,  persists  in  stating  that  there  was 
no  lease,  or  holding  with  the  permission  of  the 
proprietor.    The  parties  have  gone  to  evidence 
but  there  is  not  a  tittle  of  evidence  to  show  that 
the  relation  of  landlord  and  tenant  existed  be- 
tween the  parties.    This,  then,  was  a  case  in 
which  recourse  should  have  been  had  to  the 
criminal  law  or  the  common  law. 

The  judgment  was  entered  up  substantially 
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as  follows : — "  The  Court,  Ac.,  considering 
that  the  said  action  of  the  plaintiff  hath  been 
instituted  and  prosecuted  under  the  provisions 
of  the  Lessors'  and  Lessees'  Act,  but  does  not 
rest  upon  any  lease  or  agreement,  conventional 
or  legal,  between  the  plaintiff  and  the  defend- 
ant; considering  that  the  said  plain  tiff  cannot, 
far  the  causes  aforesaid,  maintain  her  said  ac- 
tion; and  that,  therefore,  in  the  judgment  ren- 
dered by  the  Circuit  Court,  on  the  28th  of  March, 
1866,  there  is  error,  doth  reverse  and  set  aside 
the  said  judgment,  and  proceeding  to  render 
such  judgment  as  should  have  been  rendered 
by  the  Circuit  Court,  doth  dismiss  the  action, 
and  doth  condemn  each  party  to  pay  his  own 
costs,  as  well  in  the  said  Circuit  Court  as  ot 
this  Court 

Judgment  revised,  Smith,  J.,  dissenting. 

Clarke,  for  the  plaintiff. 

Day  &Day,  for  the  defendant. 

SUPERIOR  COURT. 

Montreal,  Oct.  27. 
Jn  be  THURBER. 
Insolvent — Opposition  to  Discharge. 

An  insolvent,  within  a  few  months  previous 
to  the  time  he  stopped  payment,  made  large 
purchases  from  several  parties,  and  at  the 
*ame  time  was  borrowing  at  from  a  half  to. 
one  per  cent,  per  week.  He  had  made  no 
balance  sheet  for  two  years  previous  to  his 
suspension. 

Held,  that  the  Court  could  not  refuse  to 
confirm  his  discharge  on  these  grounds,  in  the 
absence  of  proof  that  he  made  the  purchases 
knowing  that  he  was  insolvent,  and  in  con- 
templation of  insolvency. 

The  insolvent,  Alexander  Thurber,  having 
obtained  the  assent  of  the  required  majority 
of  his  creditors  to  a  deed  of  composition  and 
discharge,  under  the  Insolvent  Act  of  1864, 
petitioned  the  Court  in  the  usual  form  for  con- 
firmation of  bis  discharge.  This  petition  was 
contested  by  a  number  of  creditors  who  had 
refused  to  become  parties  to  the  deed  of  com- 
position. 

The  following  were  the  principal  grounds 
assigned  by  the  contesting  creditors: — That 
the  insolvent  was  a  bankrupt  to  his  own 
knowledge  in  1863,  and  was  so  continuously 
up  to  the  time  he  declared  himself  to  be  so,  on 
the  19th  of  May,  1866.  That  not  only  was 
he  insolvent  to  his  own  knowledge,  and  actu- 
ally a  bankrupt  during  all  the  period  above 


mentioned,  but  his  affairs  became  gradually 
worse  from  the  date  of  his  balance  sheet  in 

1863,  to  the  time  of  his  actual  stoppage  on  the 
19th  of  May  last ;  so  much  so,  that,  in  addi- 
tion to  his  ordinary  discounts  at  the  banks, 
he  was  obliged  to  borrow  money  during  the 
whole  of  the  above  mentioned  period  at  from 
14  to  15  per  cent  discount;  and  from  July, 

1864,  to  the  time  of  his  stoppage,  at  the  rate 
of  a  half  to  one  per  cent,  per  week.    That 
the  insolvent  purposely  concealed  the  actual 
state  of  his  affairs  from  his  creditors,  and  even 
purposely  abstained  from  making  a  balance 
sheet  at  any  time  since  1863.     That  all  the 
purchases  which  the  insolvent  made  from  his 
creditors  were  so  made  during  the  six  or  seven 
months  immediately  preceding  the  19th  of 
May  last,  and  some  of  them  within  a  few  weeks 
of  that  date.    That  when  the  insolvent  pur- 
chased from  the  contesting  creditors  the  goods 
for  the  price  of  which  they  are  creditors  in  this 
matter,  he  knew  himself  to  be  unable  to 
meet  his  engagements,  and  concealed  the  fact 
from  his  creditors  with  the  intent  to  defraud 
them.     That  the  insolvent,  on  or  about  the 
18th  of  May  last,  fraudulently  disposed  of  a 
large  quantity  of  teas,  forming  part  of  his 
estate,  to  A.  W.  Hood,  for  the  most  part  at 
cost  price,  and  fraudulently  employed  the  pro- 
ceeds, so  that  no  part  of  such  proceeds  have 
in  any  way  formed  part  of  the  assets  for  dis- 
tribution in  this  matter.    That  on  or  about 
the  18th  of  May  last,  the  insolvent  fraudulent- 
ly preferred  Messrs.  Prentice,  Moat  &  Co.  and 
P.  D.  Browne,  who  were  then  creditors  of  the 
insolvent.    That  the  insolvent,    by  certain 
entries  made  in  his  books  within  a  few  weeks 
of  his  insolvency,  fraudulently  represented  his 
own  wife  to  be  a  creditor  of  his  estate  for  the 
sum  of  $3000,  whereas  it  is  established  in  his 
examination  under  oath  that  she  never  was  a 
creditor  of  the  insolvent  in  any  sum  of  money 
whatever.    That  in  February  last,  the  insolv- 
ent fraudulently  procured  the  destruction  of  a 
promissory  note,  signed  by  Thomas  Davidson, 
in  favour  of,  and  endorsed  by  the  insolvent  to 
Henry  Thomas,  in  order  to  induce  Davidson 
not  to  oppose  the  deed  of  composition  and  dis- 
charge filed  in  this  matter,  and  that  the  effect 
was  to  make  Davidson  withdraw  all  opposi- 
tion to  the  confirmation  of  the  deed. 
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Monk,  J.  This  is  an  application  of  an 
insolvent,  under  the  Insolvent  Act  of  1864, 
for  a  confirmation  of  his  discharge.  The  in- 
solvent made  an  assignment,  and,  subsequent- 
ly, the  required  proportion  of  his  creditors 
signed  a  deed  of  composition,  under  which  he 
was  to  be  discharged  on  paying  3s.  9d.  in  the 
£.,  for  the  payment  of  which  he  gave  security . 
He  now  applies  to  the  Court  to  confirm  the 
discharge,  and  the  application  is  opposed  by 
Messrs.  Law,  Young  &  Co.,  Holland,  John 
Redpath  &  Son,  and  other  creditors.  There 
are  several  grounds  of  opposition.  In  the 
first  place,  it  is  alleged  that  he  made  several 
purchases  in  contemplation  of  bankruptcy. 
Thurber  had  been  doing  business  here  for 
several  years  back.  He  had  evidently  no 
knowledge  of  book-keeping.  On  the  30th 
Dec.,  1863,  he  took  stock.  At  this  time  he 
considered  himself  perfectly  solvent.  But  the 
balance  sheet  shows  that  his  solvency  de- 
pended upon  a  great  many  outstanding  debts, 
some  dating  four  or  five  years  back,  which 
could  not  be  considered  of  much  value.  He 
had  little  or  no  capital,  but  nevertheless,  his . 
transactions  were  very  large.  During  1864 
and  1865,  he  made  purchases  from  Messrs. 
Law,  Young  &  Co.,  and  other  parties,  and  the 
first  pretension  is  that  he  made  these  pur- 
chases knowing  that  he  was  insolvent,  and 
in  fraudulent  contemplation  of  bankruptcy. 
Further,  that  in  1865,  when  on  the  very  verge 
of  bankruptcy,  and  when  the  clouds  were 
thickening  around  him,  he  credited  his  wife 
with  $3000,  with  interest.  It  must  be  con- 
ceded that  this  had  a  suspicious  look,  as  well 
as  the  circumstance  that  he  made  no  balance 
sheet  in  1864.  But  though  these  circum- 
stances, combined  with  the  fact  of  his  large 
purchases,  and  the  small  amount  of  his  capi- 
tal, seem  to  justify  the  pretensions  of  the 
opposing  creditors,  yet  I  do  not  find  sufficient 
evidence  to  justify  me  in  thinking  that  at  this 
time  Thurber  knew  himself  to  be  insolvent. 
During  the  time  he  was  making  these  pur- 
chases he  was  borrowing  money  at  heavy  in- 
terest from  brokers,  paying  from  a  half  to  one 
per  cent  per  week,  and  obtaining  large  dis- 
counts at  the  banks.  The  evidence  respecting 
these  transactions  gives  a  curious  insight  into 
the  way  business  is  done  in  Montreal.    He 


thought  he  would  be  able  to  pull  through. 
He  seemed  to  be  a  man  of  great  resolution, 
who  would  struggle  to  the  last.  As  for  the 
$3000  credited  to  his  wife,  it  appears  that  this 
was  done  solely  at  the  suggestion  of  Mr.  Mont- 
gomery, his  book-keeper.  The  money  had 
been  advanced  to  him  by  his  father-in-law,  by 
his  own  note  for  $2000,  and  $1000  in  cash; 
and  it  was  understood  at  the  time  this  advance 
was  made  that  it  was  to  be  placed  to  the  credit 
of  his  wife.  I  am  firmly  convinced,  from  an 
examination  of  the  evidence,  that  Thurber 
believed  he  would  be  able  to  pull  through. 
I  cannot  believe  that  he  was  aware  of  his  in- 
solvency. Further,  if  must  be  taken  into 
consideration  that  two-thirds  of  his  creditors 
have  consented  to  his  discharge.  This  is  a 
fact  which  should  have  considerable  weight, 
that  a  number  of  shrewd  business  men  have 
signed  his  discharge,  and  are  of  opinion  that 
he  should  be  discharged.  There  is  another 
fact.  A  note  of  his  for  upwards  of  $3000  was 
coming  due  on  the  15th  of  May.  Three  days 
previously,  he  went  to  the  bank,  and  offered 
$2000.  The  bank  said  they  would  not  take 
$2000,  but  that  they  would  hold  the  note  over 
for  a  few  days.  He  struggled  to  the  last  to 
maintain  his  credit.  This  does  not  look  like 
the  conduct  of  a  man  about  to  make  a  fraudu- 
lent bankruptcy.  In  order  to  maintain  the 
pretensions  of  the  opposing  creditors,  I  would 
have  to  go  to  the  extent  of  saying  not  only 
that  he  was  insolvent,  but  that  he  was  aware 
that  he  was  insolvent,  and  that  he  made 
the  purchases  in  contemplation  of  insolvency. 
Now,  I  cannot  go  to  that  extent.  The  next 
ground  urged  was  that  there  have  been 
fraudulent  preferences  in  favor  of  various 
parties;  but  I  see  nothing  in  the'  transac- 
tions complained  of,  that  amounts  to  fraudu- 
lent preference.  It  is  also  alleged  that  an 
illegal  consideration  was  given  to  induce  one 
of  the  creditors  to  sign  the  deed  of  composi- 
tion. On  examination,  however,  it  appears 
that  the  estate  was  not  injured  by  this  in  the 
slightest  degree,  and  I  do  not  think  the  objec- 
tion well  founded.  I  am  of  opinion  fhat  the 
opposition  to  the  discharge  must  be  dismissed, 
and  the  discharge  confirmed. 

Abbott  is  Carter,  for  the  petitioner. 

Bethunef  Q.  C.f  for  the  contesting  creditors. 
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Oct.  31. 

LOVELL  t>.  CAMPBELL  et  al. 

Principal  and  Agent— Liability  of  Agent — 
SoUdariU. 

Four  persons,  assuming  to  act  as  represent- 
atives of  the  Seigniors  of  Lower  Canada, 
ordered  certain  work  to  be  executed  for  them. 
The  names  of  their  principals,  individually, 
were  unknown,  and  the  agents  did  not  act 
under  a  power  of  attorney. 

Held,  that  the  agents  were  personally  liable, 
inasmuch  as  they  did  not  disclose  the  names 
of  their  principals,  by  producing  and  acting 
under  a  power  of  attorney  j  but  that  they  were 
not  liable  in  solido. 

The  facts  of  this  case  are  sufficiently  set 
forth  in  the  judged  remarks. 

Monk,  J.  It  is  unnecessary  to  say  that  this 
case  has  given  me  a  good  deal  of  trouble,  but  at 
length,  after  an  examination  of  all  the  plead- 
ings and  evidence,  I  have  arrived  at  a  final  de- 
cision. It  appears  that  the  Seigniors  of  Lower 
Canada,  in  1854  or  1855,  becoming  very  much 
alarmed  about  their  rights,  met  in  Montreal, 
and  agreed  to  take  defensive  measures  against 
the  Legislature  of  the  country,  and  afterwards 
against  the  probable  decision  of  what  are 
known  in  history  as  the  Seigniorial  Courts. 
For  the  purpose  of  concentrating  their  efforts, 
they  selected  four  gentlemen  of  extraordinary 
ability,  Messrs.  Campbell,  Wurtele,  Papineau 
and  Pangman,  who  called  themselves,  and 
were  generally  known  as  the  Seigniorial  Com- 
mittee. These  gentlemen  acted  for  all  the 
Seigniors  of  Lower  Canada  j  they  had  a  repre- 
sentative capacity,  but  that  capacity  was  not 
made  known  by  any  power  of  attorney.  The 
precise  nature  of  their  powers,  however,  is  pretty 
clearly  defined  by  the  circulars  printed  by 
Mr.  Lovell,  and  distributed  by  the  committee. 
One  of  their  powers  seems  to  have  been  the 
retaining  of  counsel.  Messrs.  Dunkin,  Cher- 
rier,  and  Mackay,  gentlemen  of  great  ability, 
were  retained  by  the  committee.  The  fac- 
tnms  prepared  by  counsel  were  printed,  and 
for  these  factnms,  Mr.  Lovell  makes  a  charge 
in  his  account  against  the  Seigniorial  Com- 
mittee. The  account  also  contains  a  variety 
of  other  items.  It  is  admitted  on  the  part  of 
the  defendants  that  the  work  was  done,  and 
that  the  charges  are  fair  and  reasoneabl.  Two 
small  sums  have  been  paid  on  account,  but  a 


balance  of  $1100  remains  due,  and  it  is  for 
this  balance  that  the  plaintiff  brings  the  pre- 
sent action  against  the  four  gentlemen  com- 
posing the  Seigniorial  Committee.  The  de- 
fendants have  pleaded  separately.  Mr.  Camp- 
bell says  the  Seigniorial  Committee  are  not 
responsible ;  Mr.  Wurtele  alleges  that  he  made 
certain  payments  on  account.  But  Mr.  Papi- 
neau has  put  in  a  special  plea,  saying  that  he 
had  no  interest  in  the  matter  j  that  he  was  not 
a  Seignior,  and  merely  acted  for  his  father. 
But  it  appears  that  he  did  not  take  the  quality 
of  an  attorney  of  any  one ;  he  acted  like  the 
others  as  a  Seigniorial  representative. 

Upon  the  issues  thus  joined,  the  case  comes 
up  for  adjudication.  The  evidence  adduced 
is  voluminous,  and  we  have  to  consider  the 
position  in  which  these  gentlemen  stood  with 
respect  to  the  plaintiff.  As  I  have  already 
observed,  there  is  no  difficulty  about  the 
value  of  the  work ;  the  only  question  is 
whether  the  defendants  are  liable  j  or  whether 
the  plaintiff  must  bring  his  action  against  the 
Seigniors  of  Lower  Canada.  Now,  I  find  in 
the  circulars  printed  by  order  of  the  Seignio- 
rial Committee,  that  these  gentlemen  speak, 
of  their  responsibility,  and  they  seem  to  say 
that  their  authority  extended  to  the  retaining 
of  counsel,  and  expenses  connected  therewith; 
In  fact,  the  gentlemen  composing  the  Com- 
mittee acted  imprudently  j  they  went  on  get- 
ting circulars  and  factums  printed,  and  retain- 
ed counsel,  without  taking  the  precaution  of 
getting  their  constituents  to  advance  the  neces- 
sary funds.  Mr.  Wurtele  was  appointed  Sec- 
retary j  and  in  the  circular  letters  issued  by 
him,  frequent  appeals  are  made  to  the  Seig- 
niors to  contribute,  but  they  do  not  seem  to 
have  paid  much  attention  to  them.  [His 
Honour  read  two  of  these  letters.]  While  the 
work  wasfbeing  executed,  the  members  of  the 
Committee  were  in  constant  communication 
with  the  plaintiff.  Mr.  Wurtele  was  frequent- 
ly at  his  office,  and  authorized  him  to  incur 
the  expense.  It  appears  from  the  evidence 
that  when  Messrs.  Dunkin,  Mackay  and  Cher- 
rier  were  ready  with  their  factums,  and  desired 
to  have  them  printed,  the  plaintiff  said  he 
would  like  to  have  some  authority  to  do  the 
work,  as  counsel  were  not  liable.  According- 
ly, on  the  30th  December,  1855,  the  following 
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order  was  given  to  him: — "  Please  print  the 
factums  of  Messrs.  Dunkin,  Cherrier  and  Mao- 
kay,  and  charge  the  same  to  the  Seigniorial 
Committee."  This  was  signed  by  the  four 
members  of  the  Committee,  Mr.  Wurtele  sign- 
ing as  Secretary.  Here  was  a  precise  direc- 
tion from  the  Seigniorial  Committee  to  the 
plaintiff  to  print  these  factums,  which  make 
up  the  bulk  of  the  account,  Mr.  Dunkin' s  be- 
ing $490,  Mr.  Cherrier' s  $262,  and  Mr.  Mao 
kay's  $44.80,  and  the  charges  are  undoubtedly 
fair  and  reasonable.  With  respect  to  the  cir- 
culars, there  can  be  no  doubt  that  they  were 
also  printed  at  the  request  of  the  Seigniorial 
'  Committee.  Now,  there  is  a  principle  of  law, 
that  if  an  agent  chooses  to  conceal  the  name 
of  his  principal,  and  does  the  thing  in  his  own 
name,  he  is  responsible;  and  there  is  another 
principle  that  if  a  man  assumes  to  act  as  the 
attorney  of  a  party,  it  is  not  sufficient  for  him 
to  allege  that  he  was  acting  as  such  attorney, 
but  he  is  bound  to  show  his  authority  to  act, 
otherwise  he  is  personally  liable.  The  worst 
of  the  present  case  is  that  neither  the  one  nor 
the  other  of  these  principles  is  exactly  appli- 
cable. But,  as  a  matter  of  fact,  the  Committee 
did  not  disclose  the  names  of  their  principals. 
The  plaintiff  is  not  supposed  to  know  who  all 
the  Seigniors  of  Lower  Canada  are,  nor  in 
point  of  fact  does  any  one  know.  If,  on  the 
other  hand,  the  Committee  assumed  to  act  as 
representatives,  and  were  not  authorized  to 
act  as  such,  they  are  personally  liable.  If  I 
were  to  dismiss  this  action,  I  would  have  to 
say  that  they  were  not  liable  because  they 
were  acting  under  a  power  of  attorney.  Now, 
there  is  no  such  power  of  attorney,  and  I  can- 
not do  otherwise  than  hold  them  liable.  But 
I  cannot  condemn  them  jointly  and  severally; 
they  can  only  be  condemned  jointly.  Solida- 
riU  is  never  to  be  presumed. 

Now  we  have  to  consider  whether  Mr.  Papi- 
neau  was  liable.  Mr.  Papineau  pretends  that 
he  had  no  interest  in  the  matter ;  that  he  was 
only  acting  for  his  father.  But  Mr.  Papineau 
not  only  signed  as  Seigniorial  Commissioner, 
but  he  signed  without  any  qualification.  He 
represented  himself  to  the  plaintiff  in  the  qua- 
lity of  Seignior.  He  never  took  his  quality  as 
representative  of  his  father.  On  one  occasion, 
Mr.  Cherrier  wanted  a  number  of  copies  of  his 


factum.  The  plaintiff  said  he  could  not  de- 
liver them  without  an  order  from  the  Com- 
mittee, and  Mr.  Papineau  signed  the  order  for 
200  copies  as  one  of  the  Seigniorial  Committee, 
without  any  qualification.  So  far  as  the  plain- 
tiff is  concerned,  Mr.  Papineau  has,  there- 
fore, put  himself  precisely  in  the  same  position 
as  the  others.  It  is  a  hard  case  for  the  de- 
fendants to  have  to  pay  this  money  now,  but 
they  ought  to  have  taken  precaution  and 
secured  themselves.  The  plaintiff  exercised 
all  the  care  that  could  be  expected  of  him,  and 
it  was  only  reasonable  for  him  to  rely  upon  the 
Committee  for  payment.  The  defendants  must 
be  condemned  jointly  to  pay  the  balance  of  the 
account,  less  five  items,  for  which  they  can- 
not be  held  responsible. 

Torrance  <fc  Morris,  for  the  plaintiff. 

B.  Roy,  Q.  C.,  P.  E.  Lajrenaye,  for  the 
defendants. 


April  30. 

IRELAND  v.  GREGORY,  and  MILLS,  T.  8. 

Saisie-Arrtt 

Held,  that  the  Court  cannot,  in  a  contesta- 
tion upon  a  saisie-arrU,  look  into  accounts  be- 
tween the  garnishee  and  a  party  not  in  the 
record,  in  order  to  determine  what  may  be 
due  from  the  garnishee  to  the  defendant. 

Smith,  J.  After  obtaining  judgment  in  this 
case,  the  plaintiff  took  out  a  sairiMBrrit  in  the 
hands  of  Mr.  Mills,  who  has  made  a  declara- 
tion stating  that  he  owes  the  defendant  nothing, 
and  has  no  prospect  of  owing  him  "anything. 
It  is  on  this  declaration  that  the  contestation 
arises.  The  plaintiff  has  entered  into  a  variety 
of  transactions  between  the  garnishee  and, 
other  people  j  but  before  the  Court  can  look  into 
these  transactions  there  is  a  preliminary  point 
to  be  considered :  Can  the  Court,  under  a  sai- 
sie-arr&t,  look  into  transactions  and  disputed 
accounts  between  the  garnishee  and  a  party 
not  in  the  record,  in  order  to  ascertain  what 
may  be  due  to  the  defendant  ?  The  object  of 
the  saisi&cerret  is  to  touch  what  may  be  due  in 
money,  not  to  ascertain  what  balance  may 
remain  after  other  transactions  have  been 
settled.  The  proper  mode  of  proceeding  is  by 
a  direct  action  to  account  against  Mr.  Mills. 
The  Court  cannot  look  into  a  transaction  be- 
tween Mr.  Mills  and  a  party  not  in  the  record, 
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under  a  saisic-arrtt.  The  plaintiff  must  resort 
to  a  direct  action .  Under  these  circumstances, 
the  Court  cannot  proceed  further  with  the  case, 
the  contestation  by  the  plaintiff  of  the  declar- 
ation of  the  garnishee  being  dismissed  on 
this  ground. 

Abbott,  Q.  C,  for  the  garnishee. 

Morris,  for  the  plaintiff  contesting. 


TRINITY  HOUSE  v. 


May  30. 
BROWN. 


Negligence — Collision. 

The  persons  in  charge  of  the  plaintiffs* 
steamer,  supposing  the  defendant's  vessel  to 
be  at  anchor,  tried  to  pass  inside  between  it 
and  the  shore,  and  in  so  doing  the  two  vessels 
came  into  collision,  and  the  plaintiffs1  vessel 
sustained  damage. 

Held,  that  the  collision  being  caused  by  the 
plaintinV  mistake,  they  could  not  recover. 

This  was  an  action  brought  by  the  Trinity 
House  of  Montreal,  against  Mr.  John  Brown, 
contractor,  and  proprietor  of  the  steamer  John 
Brown,  to  recover  the  sum  of  $450  damages 
occasioned  to  that  vessel  by  collision  with  the 
Richelieu,  a  steamer  belonging  to  the  Trinity 
House.  The  accident  occurred  on  Sunday, 
the  23d  of  July,  1865,  on  the  St.  Lawrence, 
near  Lavaltrie,  and  the  plaintiffs  alleged  that 
it  was  caused  by  the  want  of  skill,  care  and 
attention  of  the  pilot  of  the  John  Brown. 

Smith,  J.  This  is  an  action  brought  to  re- 
cover damages  occasioned  by  a  collision  of  the 
defendant's  steamer  John  Brown  with  the 
Richelieu,  belonging  to  the  plaintiffs.  The 
fccts  are  very  simple.  It  appears  that  one 
sight  the  Richelieu  was  proceeding  to  Mon- 
treal, when  the  persons  on  board  spied  a  light 
at  some  distance,  and  a  discussion  took  place 
«  to  what  the  light  was.  The  Richelieu  had 
her  lights  burning  and  her  pilot  on  board,  and 
the  first  question  that  arises  is,  Were  the  lights 
leqiired  by  law  on  board  the  John  Brown  ? 
On  this  point  the  evidence  is  contradictory. 
It  is  stated  that  the  lights  were  there,  but  the 
**ssel  being  low  in  the  water  they  might  not 
hare  been  perceived  on  board  the  Richelieu. 
The  collision  took  place  in  this  way : — The 
people  on  board  the  Richelieu,  supposing  the 
John  Brown  to  be  a  vessel  at  anchor,  attempt- 
ed to  pass  inside,  and  turned  the  helm  wrong. 


If  the  John  Brown  had  really  been  at  anchor, 
the  Richelieu  might  have  passed  inside,  but 
not  otherwise.  The  collision  occurred  through 
this  mistake,  and  not  through  any  culpable 
act,  but  the  law  makes  no  distinction  as 
to  damages.  The  plaintiffs  were  in  error  in 
trying  to  pass  inside.  If  they  had  kept  on  the 
outside  there  would  have  been  no  collision. 
The  action  must  therefore  be  dismissed  with 
costs. 

Bethune,  Q.  C,  for  the  plaintiffs. 

A.  &  W.  Robertson,  for  the  defendants. 


CIRCUIT  COURT. 

Oct.  27. 

TORRANCE    v.    RICHELIEU    NAVIGA- 
TION COMPANY. 

Common  Carriers — Steamboat  Company — Loss 
of  Wearing  Apparel. 

A  passenger  in  a  steamboat  belonging  to 
the  defendants  placed  his  overcoat  on  a  sofa 
in  the*  eating  saloon,  before  going  to  supper. 
He  had  been  told  by  a  waiter  that  it  would  be 
safe  if  left  on  a  table  close  by  the  sofa.  The 
overcoat  was  stolen  while  he  was  at  supper. 

Held,  that  the  liability  of  common  carriers 
does  not  extend  to  articles  of  wearing  apparel 
such  as  an  overcoat,  which  may  be  thrown  off 
and  laid  aside,  unless  specially  deposited  in 
the  charge  of  the  carriers'  servants  j  and  that 
the  defendants  in  this  case  were  not  liable,  be- 
cause no  such  deposit  was  made. 

Monk,  J.  This  is  a  case  which,  though  in- 
volving a  very  small  amount  of  money,  yet 
presents  a  question  of  considerable  importance, 
and  I  feel  some  doubt  whether  the  decision  at 
which  I  have  arrived  is  right.  It  appears  that 
in  November,  1863,  the  plaintiff,  Mr.  Tor- 
rance, with  two  other  gentlemen,  embarked  at 
Quebec,  on  the  Europa,  one  of  the  Company's 
steamers,  for  the  purpose  of  proceeding  to 
Three  Rivers.  They  did  not  get  state  rooms. 
About  twenty  minutes  after  the  boat  started 
the  bell  rang  for  tea.  Mr.  Torrance  proceeded 
to  the  eating  saloon,  where  he  threw  off  his 
overcoat,  and  asked  one  of  the  waiters  if  it 
would  be  safe.  The  waiter  replied  that  it  would 
be  safe  on  the  table.  Mr.  Torrance,  however; 
left  the  coat  lying  on  the  sofa  while  taking 
tea.  On  returning  to  the  Bofa  after  supper,  he 
found  that  the  coat  was  gone.  An  action  has 
been  brought  for  the  value  of  it,  and  the  ques- 
tion is,  are  the  Company  liable?    The  plain- 
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tiff's  pretension  is  that  they  are  liable  as  com- 
mon carriers.  The  plea  of  the  Company  is 
that  they  were  not  bound  to  look  after  the 
plaintiff's  coat,  or  hat,  or  overshoes,  but  only 
after  his  baggage  or  valuables  confided  to  their 
keeping.  They  admit  that  they  were  bound  to 
carry  himself  and  his  baggage  safely,  but  say 
that  they  are  not  liable  for  articles  of  wearing 
apparel  not  specially  placed  in  their  custody. 
They  allege  that  there  were  two  state  rooms 
for  keeping  clothing  in.  They  say  that  if  the 
plaintiff  had  consigned  his  coat  to  the  care  of 
a  servant,  they  would  have  been  liable.  It  was 
even  admitted  at  the  argument,  that  if  Mr. 
Torrance  had  left  the  overcoat  on  the  table 
where  the  waiter  told  him  it  would  be  safe, 
they  would  have  been  liable.  But  the  coat 
was  not  left  on  the  table,  there  was  no  special 
delivery  to  the  waiter,  and  the  case  presents 
itself  in  this  form  : — The  plaintiff  embarked 
on  the  boat ;  he  did  not  place  his  overcoat 
specially  under  the  charge  of  the  waiter ;  he 
did  not  leave  it  in  the  place  where  the  waiter 
told  him  it  would  be  safej  are  the  Company 
liable? 

A  good  deal  of  stress  has  been  laid  on  the 
Roman  law,  and  also  on  the  general  law  res- 
pecting carriers.  No  doubt  the  obligations  of 
common  carriers  extend  to  the  traveller  him- 
self, and  to  any  precious  articles  he  may  give 
into  their  carej  but  I  doubt  whether  they 
goto  the  extent  of  making  the  Company  liable 
for  an  article  like  an  overcoat.  It  appears  to 
me  that  a  distinction  must  be  made  between 
an  article  of  wearing  apparel  which  may  be 
thrown  off,  like  an  overcoat,  and  precious  arti- 
cles confided  to  the  care  of  a  carrier.  A  case 
has  been  cited  which  occurred  in  Upper  Cana- 
da. (Gamble  v.  Great  Western  Railway  Co., 
p.  236,  Vol.  1,  Upper  Canada  Law  Journal, 
New  Series.)  A  gentleman  got  on  board  a 
train  with  a  carpet  bag,  which  he  hung  up  in 
the  car,  in  disregard  of  the  rule  of  the  Com- 
pany, requiring  such  articles  to  be  checked. 
On  arriving  at  a  station,  he  placed  the  bag  on 
his  seat,  as  though  to  intimate  that  the  seat 
belonged  to  him,  and  went  to  get  his  breakfast. 
During  his  absence,  some  fellow  loafing  about 
the  car  walked  off  with  the  bag.  The  travel- 
ler brought  an  action  against  the  Company, 
.and,  notwithstanding  the  absence  of  any  proof 


that  he  had  conformed  to  the  rules  of  the  Com- 
pany by  checking,  or  attempting  to  check,  the 
bag,  or  had  made  a  special  deposit  of  it  in  any 
one's  care,  the  Court,  composed  of  Chief  Jus- 
tice Draper,  Justices  Haggerty  and  Morrison, 
condemned  the  Company  to  pay,  Morrison, 
J.,  dissenting.     This  decision  seems  to  me  to 
be  carrying  the  liability  of  common  carrier* 
to  a  preposterous  extent.    But  in  any  case  that 
decision  does  not  apply  here  j  for  in  that  case 
it  was  luggage  that  was  lost  and  not  an  over- 
coat or  walking  stick.     The  Court  seems  to 
have  laid  stress  upon  the  fact  that  it  was  lug- 
gage.   I  do  not  think  that  either  this  or  any 
other  case  cited  is  exactly  in  point.    A  num 
ber  of  French  decisions  have  been  cited,  one 
of  which  is  as  follows:— A  man  arrives  at  a 
hotel.     The  hoiel  keeper  says,  I  am  crowded, 
I  can  only  accommodate  you  with  a  room 
shared  by  another  traveller.     The  man  replies 
that  he  is  not  particular,  and  he  is  conducted 
to  his  room.     At  night  he  places  his  watch 
with  a  considerable  sum  of  money  under  hL- 
pillow,  and  falls  asleep.     In  the  morning  he 
finds  his  fellow-traveller  gone,  and  his  watcn 
and  money  also  gone.     He  brought  an  action 
against  the  hotel-keeper,  and,  strange  to  say. 
the  Court  condemned  the  latter  to  pay  the 
amount.     The  only  explanation  of  this  deci- 
sion that  can  be  supposed  is,  that  there  was  no 
evidence  that  it  was  the  traveller's  bed-fellow 
that  carried  off  the  watch.     However,  it  cer- 
tainly was  going  very  far  to  hold  the  hotel- 
keeper  liable,  when  there  was  no  intimation 
to  him,  no  special  deposit.     But  I  find  nothing 
in  any  of  these  decisions  that  is  exactly  to  the 
point.     The  text  of  the  Roman  law  might  per- 
haps hold  the  Company  liable.     But  having 
no  authority  exactly  in  point,  by  which  I  am 
bound,  and  being  left  to  the  consideration  o: 
the  case  apart  from  precedents,  I  am  inclined 
to  say  that  the  Company  are  not  liable ;  and 
for  these  reasons: — 1st.  Because  the  article 
was  not  luggage,  and  did  not  come  under  the 
heading  of  luggage  or  merchandize.      2nd. 
The  plaintiff  did  not  take  the  precaution  to 
put  it  in  the  special  place  set  apart  for  clothing. 
3rd.  The  servant  told  him  it  would  be  safe  on 
the  table,  and  he  did  not  leave  it  on  the  table. 
It  is  true  that  when  the  plaintiff  discovereti 
his  loss  the  captain  told  him  it  would  be  made 
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all  right,  but  when  I  come  to  weigh  the  force 
of  a  slang  expression  like  this,  I  cannot  lay 
much  stress  upon  it.  Upon  the  whole,  then, 
ihe  action  of  the  plaintiff  must  be  dismissed. 

Torrance  <k  Morris,  for  the  plaintiff. 

Cartier}  PomincilU  is  Bitournay,  for  the  de- 
fendants. 


May  30. 
TEES  9.  M'CULLOCH. 
Deed  of  Composition — Novation. 

Held,  that  an  agreement  in  the  following 
terms  effects  a  novation  of  the  original  debt : — 
uWe,  the  undersigned  creditors,  hereby  agree 
to  take  2s.  6d.  in  the  £.  for  our  respective 
claims  set  forth  in  the  annexed  statement, 
and  on  payment  thereof  within  six  weeks  from 
date,  we  hereby  undertake  to  grant  him  a 
•Uncharge  in  full." 

This  was  an  action  for  a  balance  due  on  an 
account  for  goods  sold  and  delivered.  The 
■lelendant,  in  the  first  place,  denied  that  he 
'■wed  the  plaintiff  anything  j  but  proceeded  to 
<tate  that  in  any  case  the  plaintiff  could  not 
recover  more  than  2s.  6d.  in  the  £.  on  his 
claim,  inasmuch  as  about  two  years  previous- 
■j,  the  plaintiff,  among  other  creditors  of  the 
•iefendant,  had  signed  a  deed  of  composition 
w  scing  print,  agreeing  to  accept  2s.  6d.  in 
the  £.  The  agreement  produced  was  in  the 
following  terms : — "  We,  the  undersigned  cre- 
ditors, hereby  agree  to  take  2s.  6d.  in  the  £• 
fcr  our  respective  claims  set  forth  in  the  an- 
nexed statement,  and  on  payment  thereof  with- 
it  six  weeks  from  date,  we  hereby  undertake 
to  grant  him  a  discharge  in  full."  The  plain- 
tiff admitted  his  signature  to  the  agreement; 
ttd  the  defendant,  on  his  part,  admitted  that 
ihesix  weeks  mentioned  in  the  agreement  had 
fog  previously  expired,  and  that  he  had  never 
paid  or  offered  to  pay  any  part  of  the  debt. 
The  case  was  submitted  on  the  admissions, 
without  other  evidence,  the  sole  question  being 
whether  the  agreement  to  take  2s.  6d.  in  the 
L  was,  on  the  face  of  it,  conditioned  upon 
pyment  being  made  within  six  weeks,  or 
whether  there  was  novation  of  the  original 
iek. 

Bamlet,  J.  The  plaintiff  can  only  have 
jrigment  lor  the  amount  as  settled  by  the 
Composition  agreement. 

SM/y,  for  the  plaintiff. 

JPCoy,  for  the  defendant. 


RECENT  ENGLISH  DECISIONS. 

QUEEN' 8  BENCH. 

Master  and  Servant — Negligence  of  fellow- 
servant-— Common  employment. — The  rule, 
which  exempts  a  master  from  liability  to  a 
servant,  for  injury  caused  by  the  negligence 
of  a  fellow-servant,  applies  in  cases  where, 
although  the  immediate  object  on  which  the 
one'servant  is  employed  is  very  dissimilar  from 
that  on  which  the  other  is  employed,  yet  the 
risk  of  injury  from  the  negligence  of  the  one, 
is  so  much  a  natural  and  necessary  conse- 
quence of  the  employment  which  the  other 
accepts,  that  it  must  be  included  in  the  risks 
which  have  to  be  considered  in  his  wages. 
Thus,  whenever  an  employment  in  the  service 
of  a  railway  company  is  such,  as  necessarily 
to  bring  the  person  accepting  it  into  contact 
with  the  traffic  of  the  line,  risk  of  injury  from 
the  carelessness  of  those  managing  that  traffic 
is  one  of  the  risks  necessarily  and  naturally 
incident  to  such  employment,  and  within  the 
rule.  The  plaintiff  was  in  the  employment  of 
a  railway  company  as  a  carpenter,  to  do  any 
carpenters  work  for  the  general  purposes  of 
the  company.  He  was  standing  on  a  scaffold- 
ing, at  work  on  a  shed  close  to  the  line  of  rail- 
way, and  some  porters  in  the  service  of  the 
company  carelessly  shifted  an  engine  on  a 
turn-table  so  that  it  struck  a  ladder  support- 
ing the  scaffold,  by  which  means  the  plaintiff 
was  thrown  down  and  injured: — Held,  on  the 
above  principle,  that  the  company  were  not 
liable.  Morgan  v.  The  Vale  of  Neath  Rail- 
way Co.,  1  Q.  B.  149.  [Compare  Fuller  v. 
Grand  Trunk  Co.,  1  L.  C.  L.  J.  p.  68,  in  which 
case  the  general  rule  enunciated  above  seems 
to  have  been  stated  for  the  first  time  in  our 
courts.] 

Justice  of  the  Peace — Disqualifying  Interest. 
— Though  any  pecuniary  interest,  however 
small,  in  the  subject-matter  disqualifies  a  jus- 
tice from  acting  in  a  judicial  inquiry,  the  mere 
possibility  of  bias  in  favour  of  one  of  the  par- 
ties, does  not  ipso  facto  avoid  the  justice's 
decision  j  in  order  to  have  that  effect  the  bias 
must  be  shown  at  least  to  be  real.  Begina  v. 
Band,  Q.  B.  230. 

Railway  Company — Level  Crossing. 
The  defendants'  line  of  railway  was  crossed 


Digitized  by 


Google 


136 


LOWER  CANADA  LAW  JOURNAL. 


[December,  186$. 


by  a  public  carriage  road  diagonally  on  a  level, 
and  there  was  also  at  the  same  spot  crossing 
the  railway  nearly  at  right  angles  a  private 
way  leading  to  C.'s  store-yard.  There  was  a 
gate  on  C.'s  side  of  the  railway  opening  into 
his  yard,  which  was  a  private  gate  under  C.'s 
control,  but  nearly  immediately  opposite,  on 
the  other  side  of  the  railway,  there  was  one 
gate  across  both  the  private  way  and  the  public 
carriage  road,  and  this  gate  was  under  the 
control  of  the  defendants,  there  being  a  gate- 
keeper stationed  there  by  them,  pursuant  to 
section  47  of  the  Railways  Clauses  Consolida- 
tion Act  Any  one  going  with  a  carriage,  Ac., 
to  C.'s  yard  passed  through  this  gate  across 
the  railway,  and  in  at  the  private  gate  opposite, 
and  vice  verad  on  leaving  the  yard.  The 
plaintiff's  carman,  with  his  cart  and  horses, 
having  unloaded  in  C.'s  yard  one  evening  after 
dark,  was  about  to  leave,  and  having  opened 
C.'s  gate,  the  gate  opposite  being  nearly  closed, 
hailed  the  defendants'  gatekeeper  on  the  oppo- 
site side  of  the  railway,  to  know  if  the  line  was 
clear,  and  he  answered,  "  yes,  come  on." 
The  cart  and  horses  accordingly  proceeded, 
and  were  run  into  by  a  train: — Held,  that 
though  section  47  in  terms  imposed  the  duty 
on  a  railway  company  of  merely  keeping 
"  the  gates  closed  across  the  public  carriage 
road,  except  when  carriages,  Ac.,  shall  have  to 
cross  the  railway,"  yet  the  duty  was  implied 
of  using  proper  caution  in  opening  them ;  that, 
whatever  might  have  been  the  consequence, 
had  the  way  which  the  plaintiff's  carman  was 
using  been  simply  the  private  way,  as  he 
could  not  get  across  the  railway  without  pass- 
ing through  the  public  gate,  it  was  the  gate- 
keeper's duty  to  open  or  refuse  to  open  it  for 
him ;  that  what  the  gate-keeper  said  was  equi- 
valent to  opening  the  gate,  and  he,  therefore, 
was  guilty  of  negligence  in  connection  with  his 
duty,  for  which  the  defendants  were  liable. 
hunt  v.  London  <fc  North  Western  Railway  Co., 
Law  Rep.  1  Q.  B.  277. 

Criminal  Law — Felony—  Discharge  of  Jury, 
effect  of—Second  Trial— Writ  of  Error. 

The  record  of  a  conviction  for  felony  showed, 
that  on  the  trial  of  the  indictment,  the  jury 
being  unable  to  agree,  the  judge  discharged 
them  j  that  the  prisoner  was  given  in  charge  of 


another  jury  at  the  next  assizes,  and  a  verdict 
of  guilty  returned,  and  judgment  and  sentence 
passed.  On  writ  of  error: — Held,  that  the 
judge  had  a  discretion  to  discharge  the  jury, 
which  a  Court  of  Error  could  not  review; 
that  the  discharge  of  the  first  jury  without  a 
verdict  was  not  equivalent  to  an  acquittal; 
that  a  second  jury  process  might  issue ;  and 
that  there  was  no  error  on  the  record.  Winsor 
v.  The  Quern,  Law  Rep.  1  Q.  B.  289. 

We  have  already  noticed  this  case,  vol.  1, 
L.  C.  L.  J.,  p.  103,  but  as  it  is  a  case  of  great 
importance,  it  may  not  be  uninteresting  to  in- 
sert here  an  abridgment  of  the  report  in  the 
April  number  of  the  Law  Reports. 

On  Friday,  the  17th  of  March,  1865,  Char- 
lotte Winsor  and  Mary  Ann  Harris,  indicted 
for  the  murdei  of  one  Harris,  were  arraigned 
and  pleaded  not  guilty.  The  trial  began 
on  the  Friday,  and  the  jury  retired  about 
seven  o'clock  on  the  Saturday  evening. 
At  five  minutes  before  midnight,  the  jury,  not 
being  able  to  agree,  were  discharged.  At  the 
next  session,  a  motion  was  made  on  the  part 
of  the  Crown,  that  Charlotte  Winsor  be  tried 
separately,  and  that  Mary  Ann  Harris  should 
be  admitted  to  give  evidence  on  her  trial. 
This  was  allowed  by  the  Court,  and  Charlotte 
Winsor  was  convicted.  A  writ  of  error  wa* 
then  issued,  and  it  was  contended,  before  the 
Court  of  Queen's  Bench,  on  behalf  of  the 
plaintiff  in  error,  1st,  that  the  discharge  of  the 
jury  was  wrongful ;  that  the  judge  had  power 
to  discharge  only  in  cases  of  evident  necessity, 
as  the  death  or  illness  of  a  juror ;  and  in  cases 
where  the  discharge  has  been  for  the  benefit  of 
the  prisoner,  and  at  his  instance.  2nd.  That 
the  verdict  could  have  been  taken  on  the  Sun- 
day. 3rd.  That  though  the  judge  may  dis- 
charge a  jury  in  a  case  of  misdemeanour, 
if  they  do  not  agree,  he  has  no  power  to  dis- 
charge them  in  a  case  of  felony.  4th.  If  the 
judge  had  a  discretion,  the  Court  of  Error  can 
review  his  mode  of  exercising  it.  5th.  The 
second  trial  was  illegal,  because  the  prisoner 
could  not  be  put  upon  her  trial  a  second  time. 
Lastly,  The  evidence  of  Harris  was  improperly 
admitted :  before  it  could  have  been  received, 
,  either  a  verdict  of  not  guilty  ought  to  hare 
been  taken,  or  she  should  have  pleaded  guilty, 
and  sentence  also  should  have  been  passed. 
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Cogdtox,  C.J.;  in  rendering  judgment, 
observed :— iCi  have  no  hesitation  in  expressing 
vny  own  opinion,  that,  after  the  jury  have 
retired  to  consider  their  verdict,  and  have 
remained  in  deliberation  a  full  and  sufficient 
time,  if  they  are  not  agreed,  and  there  is  no 
reasonable  expectation  of  their  coming  to  a 
unanimous  decision,  it  is  within  the  province 
of  a  judge  presiding  on  a  criminal  trial,  in  the 
exercise  of  his  discretion,  to  discharge  the 
jury." — "Since  Blacks  tone's  time,  the  case 
has  several  times  arisen  in  which  the  illness  of 
a  juror,  or  the  illness  of  the  prisoner,  has  been 
held  a  Sufficient  ground  for  the  discharge  of 
the  jury ;  and  nobody  has  questioned  that  in 
these  cases  a  second  trial  might  be  had,  and 
the  accused  put  a  second  time  on  his  defence. 
We  find,  in  the  case  of  Rex  v.  Cobbett, 
that  most  excellent  and  learned  judge,  Lord 
,  Tenterden,  discharged  a  jury  of  his  own  act 
and  in  the  exercise  of  his  discretion,  after  they 
had  been  in  deliberation  fifteen  hours;  and 
other  instances  have  been  cited  where  judges 
have  acted  m  a  similar  manner.  It  appears 
to  me  that,  if  the  true  principle  on  which  jus- 
tice ought  to  be  administered  is  regarded,  it  is 
essential  in  trial  by  jury  not  to  abridge  the 
judge's  discretion,  but  to  leave  it  unfettered. 
Our  ancestors  insisted  on  unanimity  as  the 
very  essence  of  the  verdict,  but  they  were 
unscrupulous  as  to  the  means  by  which  they 
obtained  it ;  whether  the  minority  gave  way  to 
the  majority,  or  the  reverse,  to  them  appeared 
to  have  been  a  matter  of  indifference.  It  was  a 
etruggle  between  the  strong  and  the  weak,  the 
able  bodied  and  the  infirm,  which  could  best 
sustain  hunger,  thirst,  and  the  fatigue  inci- 
dental to  their  confinement.  It  was  said  by 
the  prisoner's  counsel  that  it  was  competent 
to  judges,  and  the  duty  of  judges,  to  carry  with 
them  in  carts  a  jury,  who  could  not  agree,  to 
the  confines  of  the  county  where  the  trial  was 
held,  or  even  beyond  the  county.  I  doubt 
whether  there  is  authority  for  this  assertion. 
The  dicta  that  are  to  be  found  in  the  Book  of 
Assize  have  been  copied  servilely  by  text 
writers,  and  that  has  given  rise  to  this  opinion. 
I  question  very  much  whether  such  a  practice 
ever  existed ;  I  am  sure  it  has  not  in  modern 
times.  But  suppose  it  to  have  been  so,  we, 
now-a-daya,  look  upon  the  principles  on  which 


juries  are  to  act,  I  hope,  in  a  different  light. 
We  do  not  desire  that  the  unanimity  of  a  jury 
should  be  the  result  of  anything  but  the  una- 
nimity of  .conviction.  It  is  true  that  a  single 
juryman,  or  two  or  three  constituting  a  small 
minority,  may,  if  their  own  convictions  are  not 
strong  and  deeply  rooted,  think  themselves 
justified  in  giving  way  to  the  majority.  It  is 
very  true,  if  jurymen  have  only  doubts  or 
weak  convictions,  they  may  yield  to  the 
stronger  and  more  determined  view  of  their 
fellows ;  but  I  hold  it  to  be  of  the  essence  of  a 
juryman's  duty,  if  he  has  a  firm  and  deeply 
rooted  conviction,  either  in  the  affirmative  or 
the  negative  of  the  issue  he  has  to  try,  not  to 
give  up  that  conviction,  although  the  majority 
may  be  against  him,  from  any  desire  to  pur- 
chase his  freedom  from  confinement  or  con- 
straint, or  the  various  other  inconveniences 
to  which  jurors  are  subject.  When,  there- 
fore, a  reasonable  time  has  elapsed,  and  the 
judge  is  perfectly  convinced  that  the  unani- 
mity of  the  jury  can  only  be  obtained  through 
the  sacrifice  of  honest  conscientious  convic- 
tions, why  is  he  to  subject  them  to  torture,  to 
all  the  misery  of  men  shut  up  without  food, 
drink,  or  fire,  so  that  the  minority,  or  possibly 
the  majority,  may  give  way,  and  purchase 
ease  to  themselves  by  a  sacrifice  of  their  con- 
sciences? I  am  of  opinion  that  so  far  from 
the  practice  of  thus  discharging  a  jury  being 
a  mischievous  one,  it  is  one  essential  to  the 
upholding  of  the  pure,  conscientious,  and 
honest  discharge  of  the  duties  of  a  juryman." 
— "  In  this  case  it  appeared  that  the  jury  had 
been  five  hours  only  in  deliberation,  but  it  was 
within  a  few  minutes  of  midnight  of  the  Satur- 
day ;  and,  further,  on  the  Monday  the  judges 
were  bound  to  be  at  Bodmin  in  discharge  of 
their  duties,  that  being  the  commission  day 
of  the  assizes.  The  judge  was  therefore  placed 
in  a  position  of  very  great  difficulty,  in  conse- 
quence of  the  Sunday  intervening.  In  the 
first  place,  the  question  arose,  whether  the 
judge  should  not  adjourn  till  the  Sunday,  and 
take  the  verdict  of  the  jury  on  the  Sunday. 
It  is  laid  down  in  distinct  terms  by  high  autho- 
rity, that  of  Lord  Coke  and  Corny  ns,  that  Sun- 
day is  not  a  juridical  day ;  and  it  is  idle,  I 
think,  to  contend  that  the  taking  of  a  verdict, 
the  delivering  of  a  verdict  on  the  pajrt  of  the 

Digitized  by  VjOOQIC 


138 


LOWER  CANADA  LAW  JOURNAL. 


[December,  1866. 


jury,  and  the  receiving  it  on  the  part  of  the 
judge,  and  the  recording  it,  which  is  also, 
though  the  act  of  the  officer,  the  act  of  the 
Court,  were  not  judicial  acts ;  and  I  entertain 
the  greatest  doubts  whether  the  verdict  would 
not  have  been  invalid,  if  it  had  been  delivered* 
received,  and  recorded  on  the  Sunday.  Then, 
it  is  said,  that  the  judge  might  have  adjourn" 
ed  till  the  Monday,  and  have  kept  the  jury 
confined  on  the  Sunday,  so  as  to  have  received 
the  verdict  on  the  Monday.  That,  no  doubt, 
could  have  been  done  with  perfect  judicial  re- 
gularity. But  this  startling  difficulty  would 
arise,  that  since  it  would  be  impossible,  because 
absolutely  inhuman,  to  keep  the  jury  without 
meat  or  drink  during  the  whole  of  the  Sunday 
until  the  Monday,  they  having  been  shut  up 
on  the  Saturday  night,  the  only  alternative 
would  have  been  to  have  allowed  the  jury  re- 
freshment in  the  interval.  There  is  no  autho- 
rity for  so  doing  j  I  believe  the  authorities 
rather  point  the  other  way.  After  once  the 
jury  have  retired  to  consider  their  verdict, 
there  is  no  authority  that  I  am  aware  of  for 
saying, — or  at  least  no  satisfactory  authority) 
for  I  do  not  think  that  what  is  said  in  Doctor 
and  Student  goes  that  length,  or,  if  it  did, 
ought  to  be  considered  as  sufficient  to  militate 
against  the  whole  course  of  practice, — that  a 
jury  can  have  refreshment  during  the  period 
of  their  deliberation.  The  oath  that  is  admin- 
istered to  the  bailiff  has  a  strong  tendency  to 
support  this  view  j  he  is  sworn  to  keep  them 
without  meat,  drink,  or  fire,  (candle  light  ex- 
cepted) ;  and  then  it  goes  on,  l  nor  to  speak 
with  them  yourself,  nor  to  allow  any  one  else 
to  speak  with  them  without  the  leave  of  the 
Court.'  The  exception  as  to  the  leave  of  the 
Court  relates  to  persons  speaking  to  them, 
not  to  allowing  them  meat,  drink,  or  fire  j  and 
I  question  very  much  whether,  inasmuch  as 
this  system  of  coercion  has  been  handed  down 
to  us  from  our  ancestors,  the  judge  could  take 
upon  himself  to  alter  the  practice  without  the 
intervention  of  the  legislature  j  the  sooner  that 
occurs  the  better  for  the  administration  of 
justice.,, — "  It  was  pressed  on  us  also  that  the 
evidence  of  the  accomplice,  Harris,  had  been 
improperly  received.  That  is  a  matter  which  we 
cannot  take  into  account.  It  was  alleged  that 
the  accomplice  came  forward  to  give  evidence 


under  peculiar  circumstances.  The  plaintiff  in 
error  and  Harris  were  both  joined  in  one  in- 
dictment, and  on  the  first  occasion  were  tried 
together.    On  the  second,  it  was  proposed,  on 
the  part  of  the  prosecution,  to  sever  the  trial, 
with  the  view  to  the  one  prisoner  becoming  a 
witness  against  the  other.    No  doubt  that 
state  of  things,  which  the  resolution  of  the 
judges,  as  reported  to  have  been  made  in  Lord 
Holt's  time,  was  intended  to  prevent,  occur- 
ed.     It  did    place  the  prisoner    under  this 
disadvantage;  whereas,  upon  die  first  trial 
that  most  important  evidence  could  not  be 
given  against  her,  it  was  given  against  her  up- 
on the  second,  so  that  the  discharge  of  the 
jury  was  productive  to  her  of  that  disadvan- 
tage. I  equally  feel  the  force  of  the  objection, 
that  the  fellow  prisoner  was  allowed  to  give 
evidence,  without  having  been  first  acquitted, 
or  convicted  and  sentenced.    I  think  it  much 
to  be  lamented.     In  all  cases  where  two  per- 
sons are  joined  in  the  same  indictment,  and 
it  is  desirable  to  try  them  separately,  in  order 
that  the  evidence  of  the  one  may  be  received 
against  the  other,  I  think  it  necessary,  tor  the 
purpose  of  insuring    the    greatest    possible 
amount  of  truthfulness  in  the  person  coming 
to  give  evidence,  to  take  a  verdict  of  not  guilty 
as  to  him ;  or  if  the  plea  of  not  guilty  be  with- 
drawn by  him,  and  a  plea  of  guilty  taken,  to 
pass  sentence  j  so  that  the  witness  may  give 
his  evidence  with  a  mind  free  of  all  the  cor- 
rupt influence,  which  the  fear  of  impending 
punishment,  and    the  desire   to   obtain  im- 
munity to  himself  at  the  expense  of  the  pri- 
soner, might  otherwise  produce.     This  objec- 
tion is  not  set  forth  upon  the  record ;  in  a  civil 
case  a  question  as  to  the  reception  of  evidence 
may  be  raised  on  a  bill  of  exceptions,  but  in  a 
criminal  case  it  cannot  be  raised  upon  the  re- 
cord so  as  to  constitute  aground  of  error.  We 
cannot,  therefore,  take  it  into  consideration. 
Whether  this  circumstance  should  have  any 
influence  elsewhere,  is  a  matter  upon  which 
it  is  not  for  us  to  pronounce  an  opinion." 

Blackburn,  Lush,  and  Mellor,  J  J.,  al*o 
stated  their  opinions,  concurring  with  the 
Chief  Justice  in  giving  judgment  for  the 
Crown. 


Digitized  by 


Google 


December,  1866.] 


LOWER  CANADA  LAW  JOURNAL. 


139 


COMMON  PLEAS. 

Statute  of  Frauds — Contract  to  answer  for 
the  debt  or  default  of  a  third  person.— The 
plaintiff  had  contracted  to  supply  goods  to 
G.  &  Co.,  to  be  paid  for  in  cash  on  each  de- 
livery. C.  &  Co.  being  desirous  of  obtaining  the 
goods  at  a  month's  credit  instead  of  cash,  the 
defendant  (who  had  an  interest  in  the  perform- 
ance of  the  work  upon  which  the  goods  were 
to  be  used)  promised  the  plaintiff  that,  if  he 
would  supply  the  goods  to  C.  &  Co.,  drawing 
upon  them  at  one  month,  and  would  allow 
him  (the  defendant)  3  per  cent,  upon  the 
amount  of  the  invoice,  he  would  pay  the  plain- 
tiff cash,  and  take  C.  &  Co.'s  bill  "without 
recourse,"  in  other  words,  buy  the  bill  of 
him : — Held,  that  this  was  a  contract  to  answer 
for  the  debt  or  default  of  another,  within  the 
4th  section  of  the  Statute  of  Frauds,  29  Car. 
2,  c.  3.    Mallet  v.  Bateman,  C.  P.  163. 

Entertainment  of  the  Stage— Ballet  diver- 
tissement.— The  respondent  represented,  al  a 
place  of  public  entertainment  in  London,called 
the  Alhambra,  which  was  licensed  only  for 
music  and  dancing  (under  25  Geo.  2,  c.  36), 
an  entertainment  called  a  "  ballet  diver- 
tissement," which  was  thus  described  by  a 
police  magistrate,  in  a  case  stated  for  the  opi- 
nion of  the  Court : — "  There  is  an  orchestra 
with  a  full  band  of  musical  performers,  a  stage 
and  proscenium  lighted  by  foot  and  side-lights, 
a  curtain,  side-scenes,  drops,  and  flies.  There 
are  various  platforms  so  supported  and  inclin- 
ed as  to  enable  persons  to  come  down  from  a 
considerable  height  at  the  back  of  the  build- 
ing to  the  stage,  painted  to  represent  rocks, 
with  a  cascade  of  water  falling  among  them 
from  a  place  thirty  feet  high.  On  the  wings 
and  at  the  scenes  at  the  back  are  painted 
palm-trees :  the  whole  representing  an  oriental 
landscape.  From  sixty  to  seventy  females, 
in  the  ordinary  costume  of  theatrical  ballet 
dancers,  came  through  a  large  opening  at  the 
top  of  the  platform  painted  as  rocks,  and 
danced  down  them  to  the  stage.  Those  who 
first  descended  danced  on  the  stage  in  a  ser- 
pentine figure,  so  as  to  occupy  the  whole  front 
of  the  stage  till  all  had  come  down.  When 
all  were  down,  they  defiled  to  the  right  and 
left.  Four  were  placed  on  each  side  in  front 
of  the  proscenium,  with  sham  musical  instru- 


ments in  their  hands,  supposed  to  be  played 
by  them  to  the  dancers.  The  dancers  began 
to  dance  the  pas  des  poignards  (a  dance  which 
was  originally  brought  out  at  Drury  Lane 
Theatre,  in  an  Egyptian  scene),  each  female 
armed  with  two  daggers,  charging  through 
each  other's  ranks,  striking  right  and  left  with 
the  daggers,  in  mimic  warfare,  then  in  front 
as  far  as  the  foot-lights.  This  performance  of 
the  dagger-dance  ended  in  several  of  the 
females  standing  over  others  as  if  in  triumph, 
and  retiring,  when  others  came  forward,  hold- 
ing palm-leaves  in  their  hands,  and  danced, 
waving  them,  and  formed  an  avenue,  as  if  ex- 
pecting an  arrival  j  then  a  female  dancer,  who 
at  regular  theatres  would  be  called  a  premiere  . 
danseuse,  passed  down  the  avenue  formed  by 
the  other  dancers,  who  retired,  while  she  per- 
formed a  pas  seul  with  gestures  :"—Held\  that, 
upon  this  statement,  the  Court  could  not  hold, 
as  a  matter  of  law,  that  the  performance  thus 
described  was  an  "  entertainment  of  the 
stage,"  (within  the  23rd  section  of  6  &  7 
Vict.  c.  68.)  The  majority  of  the  Court,  how- 
ever, thought  that,  if  they  were  dealing  with 
it  as  a  matter  of  fact,  it  would  be.  Wigan  v. 
Strange,  C.  P.  175. 

Principal  and  Agent— Prepayment— A.,  a 
broker,  sold  some  cotton  yarn  to  the  defend- 
ant. Before  its  delivery  the  defendant  paid 
to  A.  in  advance  £1000  on  his  general  account. 
Part  of  the  yarn  was  sold  by  A.  as  agent  for 
the  plaintiff  on  a  del  credere  commission.  The 
value  of  the  yarn  being  more  than  £1000,  the 
defendant  paid  the  difference  to  A.  in  cash,  and 
so  balanced  the  accounts  between  them.  A. 
did  not  pay  over  to  the  plaintiff  the  value  of 
his  yarn,  and  became  bankrupt:— Held,  that 
the  defendant  was  still  liable  to  the  plaintiff 
for  the  price  of  his  yarn,  except  to  the  extent 
of  the  cash  payment:  the  advance  of  £1000 
to  A.  not  amounting  to  a  prepayment,  becauee 
it  was  on  the  general  account ;  and  the  settle- 
ment of  accounts  not  constituting  payment  as 
against  the  plaintiff:  as  an  agent,  whether 
acting  on  a  del  credere  commission  or  not,  is 
only  authorized  to  receive  payment  in  cash, 
in  the  absence  of  any  practice  or  custom  to 
the  contrary.  Catterall  v.  Hindle,  1  C.  P. 
186.  [This  seems  an  extraordinary  decision. 
If  the  advance  of  the  £1000  could  not  be  con- 
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eidered  a  prepayment,  surely  the  settlement 
of  accounts  between  the  defendant  and  A.  had 
the  same  effect  as  though  the  defendant  had 
paid  the  whole  sum  over  to  A.  and  received 
£1000  back.— Ed.  L.  J.] 

Principal  and  Surety — Increase  of  the  duties 
of 'the principal debtor. — Action  on  a  bond  con- 
ditioned for  the  due  performance  by  A.  of  his 
duties  as  collector  of  the  poor  rates  and  of 
the  sewers  rates  for  the  parish  of  St.  Anne ; 
the  bond  to  continue  in  force  if  A.  held  either 
office  separately.  Breach,  that  A.  received 
money  in  both  capacities,  and  failed  to  pay  it 
over.  Plea,  that  before  breach  an  act  was 
passed  increasing  A.'s  duties  as  collector  of 
sewers  rates,  and  under  which  he  was  also 
elected  collector  of  main  drainage  rates,  by  the 
persons  under  whom  he  held  his  other  appoint- 
ments:— Held,  bad  on  demurrer,  on  the 
ground  that  the  bond  was  divisible,  and  that 
the  plea  afforded  no  answer  to  the  defendants' 
liability  for  A.'s  breaches  of  duty  as  collector 
of  poor  rates.    Skillett  v.  Fletcher,  1  C.  P.  217. 

EXCHEQUER. 

Statute  of  Frauds — Parol  Variation  of  a 
Written  Contract — The  plaintiff  made  a  con- 
tract in  writing,  with  the  defendant,  for  the 
sale  of  certain  goods  of  more  than  £10'  in  va- 
lue, at  specified  prices,  to  be  delivered  within 
a  specified  time.  Subsequently,  and  before 
the  time  for  delivery  had  arrived,  a  parol 
agreement  between  the  parties  was  entered  in- 
to, whereby  the  time  for  delivery  was  extend- 
ed:— Held,  that  the  subsequent  parol  agree- 
ment was  not  "good"  for  any  purpose  under 
29  Car.  II.,  c.  3,  s.  17,  and  could  not  operate 
either  as  a  rescission  of  the  original  written 
contract,  or  as  a  new  contract  for  the  sale  of 
goods,  and  that  the  original  written  contract 
might  therefore  be  enforced.  Noble  v.  Ward, 
1  Ex.  117. 

Railway — Carrier — Inequality  of  Charge. — 
The  defendants,  a  railway  company,  were  in- 
corporated by  an  Act  which  contained  an  equal- 
ity clause,  in  the  following  terms :  "  All  such 
rates,  tolls,  and  sums  shall  be  so  fixed,  as  that 
the  same  shall  be  taken  from  all  persons  alike, 
under  the  same  or  similar  circura stances. " 
The  defendants  were  in  the  habit  of  charging  to 
the  public,  on  any  consignment  of  goods  made 
to  one  person,  at  the  same  time,  though  consist- 


ing of  several  distinct  parcels,  a  tonnage  rate 
on  the  aggregate  weight  of  the  whole  i—Hdd, 
that  the  fact  that,  of  goods  so  consigned  at  the 
same  time  to  one  person,  and  distinctly  address- 
ed to  him,  some  articles  had  also  written  conspi- 
cuously upon  them  the  names  of  persons  to 
whom  the  consignee  intended  to  deliver  them, 
did  not  entitle  the  defendants  to  charge  sepa- 
rately for  those  on  which  such  names  were 
different.  Therefore  the  plaintiffs,  who  were 
carriers,  were  held  entitled  to  recover  the  dif- 
ference between  sums  paid  under  protest  on 
goods  so  consigned  and  addressed  by  them  to 
themselves,  but  charged  for  separately  on  ac- 
count of  such  second  name  appearing  on  then), 
and  the  amount  which  would  have  been  payab-e 
on  the  aggregate  weight  of  the  consignment. 

The  defendants,  in  addition  to  their  business 
of  carriers  by  rail,  carried  on  the  business  of 
common  carriers  off  their  line.  They  charged 
an  equal  rate  to  all  the  public  for  carriage  on 
their  line  between  their  termini.  They  also 
undertook  to  collect  at  one  terminus,  to  carry 
on  their  line,  and  to  deliver  at  a  place  distinct 
from,  and  at  some  distance  beyond,  their  other 
terminus ;  and  for  this  they  charged  a  through 
rate  to  all  the  public  alike: — Held,  that  the 
carriage  beyond  the  second  terminus  was  not 
auxiliary  to  their  business  as  railway  carriers, 
but  was  done  by  them  in  their  business  as 
common  carriers  generally,  and  that  the  plain- 
tiffs were  not  entitled  to  deduct  the  cost  of  this 
carriage,  and  of  collection  at  the  first  terminus, 
from  the  through  rate,  and  to  claim  to  have 
their  goods  carried  between  the  termini  tor 
the  difference.  Baxendale  v.  London  and 
South  Western  Railway  Company,  1  Ex.  137. 

[Compare  Attorney  General  v.  Grand  Trunk 
Railway  Company,  1  X.  C.  Law  Journal,  p. 
73.  In  the  English  case,  the  second  ground 
of  complaint  alleged  by  the  plaintiffs  against 
the  defendants  was  in  respect  of  overcharges, 
in  not  allowing  to  the  plaintiffs  a  sufficient 
deduction  or  rebate  for  the  collection,  delivery, 
and  cartage  of  goods,  both  in  London  and  in 
the  country,  when  those  services  were  not  per- 
formed by  the  defendants.  This  claim,  the 
principle  of  which  was  settled  by  Re  Baxen- 
dale v.  Great  Western  Railway  Company,  23 
L.  J.  (C.  P.)  81,  was  admitted  at  the  argument 
by  the  counsel  for  the  company.] 
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CROWN   CASES  RBSERVED. 

False  Pretences— Intent. — The  crime  of  ob- 
taining goods  by  false  pretences  is  complete, 
Although,  at  the  time  when  the  prisoner  made 
the  pretence  and  obtained  the  goods,  he  in- 
tended to  pay  for  them  when  it  should  be  in 
his  power  to  do  so.  In  this  case  the  jury 
found,  in  answer  to  questions  put  by  the  De- 
puty Recorder  of  the  city  of  Chester,  (where 
the  case  was  tried),  that  the  prisoner's  state- 
ment, that  one  Moss  wanted  some  carpets,  was 
false  to  his  knowledge ;  that  the  prisoner  made 
the  statement  to  induce  the  prosecutrix  to  part 
with  the  carpets;  that  the  prosecutrix  was 
induced  to  part  with  the  carpets  by  reason  of 
euch  false  pretence;  and  that  the  prisoner,  at 
the  time  he  made  the  pretence  and  obtained 
the  carpets,  intended  to  pay  the  prosecutrix 
the  price  of  them,  when  it  should  be  in  his 
power  to  do  so.  The  question  for  the  Court 
was  whether,  upon  the  facts  above  stated, 
and  the  finding  of  the  jury,  a  verdict  of  guilty 
ought  to  have  been  entered.  The  judges  were 
all  of  opinion  that  the  conviction  must  be 
affirmed.     Regina  v.  Naylor,  1  C.  C.  4. 

Threat  to  accuse  of  an  infamous  crime— In- 
tent.— The  prisoner  threatened  A's  father  that 
he  would  accuse  A.  of  having  committed  an 
abominable  offence  upon  a  mare,  for  the  pur- 
pose of  putting  off  the  mare  and  forcing  the 
father,  under  terror  of  the  threatened  charge, 
to  buy  and  pay  for  her  at  the  prisoner's  price : 
"Held,  that  the  prisoner  was  guilty  of  threat- 
ening to  accuse,  with  intent  to  extort  money, 
within  the  meaning  of  the  24  &  25  Vict.  c.  96, 
i.  47.    Regina  v.  Redman,  1  C.  C.  12. 

Receiving — Delivery  by  Owner. — Four 
thieves  stole  goods  from  the  custody  of  a  rail- 
way company,  and  afterwards  sent  them  in  a 
parcel  by  the  same  company's  line  addressed 
to  the  prisoner.  During  the  transit  the  theft 
was  discovered ;  and,  on  the  arrival  of  the 
parcel  at  the  station  for  its  delivery,  a  police- 
man in  the  employ  of  the  company  opened  it, 
and  then  returned  it  to  the  porter  whose  duty 
it  was  to  deliver  it,  with  instructions  to  keep 
it  until  further  orders.  On  the  following  day 
the  policeman  directed  the  porter  to  take  the 
parcel  to  its  address,  when  it  was  received  by 
the  prisoner,  who  was  afterwards  convicted  of 


receiving  the  goods  knowing  them  to  be  stolen, 
upon  an  indictment  which  laid  the  property 
in  the  goods  in  the  railway  company  -.—Held, 
by  Martin,  B.,  and  Keating,  and  Lush,  JJ.y 
(dissent ientibus j  Erie,  C.  J.,  and  Mellor,  J.,) 
that  the  goods  had  got  back  into  the  posses- 
sion of  the  owner,  so  as  to  be  no  longer  stolen 
goods,  and  that  the  conviction  was  wrong. 
Regina  v.  Schmidt,  1  C.  C.  15. 

Disorderly  House. — The  defendants,  as  mas- 
ter and  mistress,  resided  in  a  house  to  which 
men  and  women  resorted  for  the  purpose  of 
prostitution,  but  no  indecency  or  disorderly 
conduct  was  perceptible  from  the  exterior  of 
the  house : — Held,  that  the  defendants  were 
guilty  « )f  keeping  a  disorderly  house.  Regina 
v.  Rice  and  Wilton,  1  C.  C.  21. 

PROBATE   AND   DIVORCE. 

Costs — Unsuccessful  Opposition  to  Will. — 
The  Court  refused  to  condemn,  in  costs,  a  next 
of  kin,  who  had  unsuccessfully  opposed  a  will 
upon  information  given  to  him  by  one  of  the 
attesting  witnesses,  the  testator's  medical 
attendant,  to  the  effect  that  when  the  will  was 
read  over,  the  testator  signified  his  approval 
of  it  by  gesture  only,  and  that  he  (the  medical 
attendant)  could  not  swear  that  the  testator 
was  of  a  sound  mind.  Tippett  v.  Tippett,  P. 
&  D.  54. 

Will — Revocation— Two  partly  inconsistent 
Wills  admitted  to  Probate. — If  a  subsequent 
testamentary  paper  is  only  partly  inconsistent 
with  one  of  an  earlier  date,  the  latter  instru- 
ment is  only  revoked  as  to  those  parts  where 
it  is  inconsistent,  and  both  of  the  papers  are 
entitled  to  probate.  The  following  passage 
from  Mr.  Justice  Williams'  book  on  Executors 
was  cited  in  support  of  the  judgment :  "  The 
mere  fact  of  making  a  subsequent  testament- 
ary paper,  does  not  work  a  total  revocation  of 
a  prior  one,  unless  the  latter  expressly,  or  in 
effect,  revoke  the  former,  or  the  two  be  inca- 
pable of  standing  together;  for  though  it  be  a 
maxim,  as  Swinburne  says,  that  no  man  can 
die  with  two  testaments,  yet  any  number  6f 
instruments,  whatever  be  their  relative  date, 
or  in  whatever  form  they  may  be,  (so  as  they 
be  all  clearly  testamentary,)  may  be  admitted 
to  probate,  as  together  containing  the  last  will 
of  the  deceased.  And  if  a  subsequent  testa- 
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mentary  paper  be  partly  inconsistent  with  one 
of  an  earlier  date,  then  such  latter  instrument 
will  revoke  the  former,  as  to  those  parts  only, 
where  they  are  inconsistent."  Lemage  v. 
Goodban,l  P.  &D.  57. 

Will — Knowledge  and  Approval  of  its  Con- 
tents.—It  is  essential  to  the  validity  of  a  will, 
that  at  the  time  of  its  execution  the  testator 
should  know  and  approve  of  its  contents. 
Hastilow  v.  Stobie,  1  P.  &  D.  64. 

Will — Codicil — Where  a  will  and  codicil 
have  been  in  existence,  and  the  will  has  been 
revoked,  the  Court  will  not  grant  probate  of 
the  codicil,  unless  it  is  satisfied  that  the  testa- 
tor intended  it  to  operate  separately  from  the 
will.    In  the  goods  of  Greig,  1  P.  &  D.  72. 

Adultery  of  Husband — Misconduct  of  Wife 
— Judicial  Separatum  refused. — In  a  wife's 
suit  for  dissolution  the  husband  was  proved  to 
have  been  guilty  of  adultery,  but  of  no  other 
misconduct ;  and  the  wife  was  proved  to  have 
been  guilty  of  cruelty,  and  of  wilful  separation 
from  the  husband  I. o fore  his  adultery,  and 
without  reasonable  excuse,  and  of  wilful  ne- 
glect and  misconduct  conducing  to  his  adul- 
tery. The  Court  refined  to  grant  a  decree  of 
judicial  separation  on  the  ground  of  the  hue. 
band's  adultery,  and  in  the  exercise  of  its  dis- 
cretion, dismissed  the  petition.  Boreham  v. 
BoreTiam,  1  P.  &  D.  77. 

Dissolution  of  Marriage — Prostitution  of 
Wife  by  coercion  of  Husband. — In  a  suit  by  a 
wife  for  a  dissolution  of  marriage,  it  was  prov- 
ed that  the  husband  had  been  guilty  of  adul- 
tery and  of  cruelty,  and  also  that  he  had  by 
threats  and  by  personal  violence  coerced  the 
petitioner  into  leading  a  life  of  prostitution, 
and  had  lived  upon  the  money  which  she  ob- 
tained by  prostitution.  The  Court  being 
satisfied  that  she  had  led  this  life  contrary  to 
her  own  will  and  desire,  and  in  consequence 
of  the  coercion  of  the  husband,  exercised  the 
discretion  given  to  it,  by  dissolving  the  mar- 
riage, notwithstanding  the  wife's  adultery. 
Coleman  v.  Coleman,  1  P.  &  D.  81. 

CHANCERY   APPEALS. 

Statute  of  Frauds — Agreement  to  make 
Witt. — Previously  to  a  marriage  the  intended 
husband  and  wife  agreed  in  writing,  that  the 


husband  should  have  the  wife's  property  for 
his  life,  paying  her  £80  a-year  pin-money, 
and  that  she  should  have  it  after  his  death ; 
and  they  gave  instructions  for  a  settlement 
upon  that  footing.  The  settlement  was  ac- 
cordingly prepared,  when  they  agreed  that 
they  would  have  no  settlement;  the  husband 
promising,  as  the  wife  alleged,  that  he  would 
make  a  will  giving  her  all  her  property.  The 
marriage  took  place,  and  the  husband  made, 
a  will  accordingly.  After  his  death  a  sub- 
sequent and  different  will  was  found : — Held, 
that,  under  the  circumstances,  there  was  nut 
within  the  Statute  of  Frauds  any  contract  to 
make  a  will,  and  that  there  had  been  no  part 
performance  which  would  take  the  case  out  of 
the  statute.  The  marriage  was  no  part  per- 
formance. Part  performance  by  the  party  to 
be  charged  will  not  take  a  case  out  of  the  sta- 
tute.    Caton  v.  Oaton,  Law  Rep.  1  Ch.  137. 

Public  Company — Forfeiture  of  Shares.— 
The  directors  of  a  company  made  an  arrange- 
ment with  a  shareholder  who  wished  to  retire 
from  the  company,  that»on  payment  by  him 
of  a  sum  of  money,  his  shares  should  be  de- 
clared forfeited  for  non-payment  of  a  call 
which  had  been  made.     The  money  was  paid 
and  the  shares  transferred  to  the  company. 
Twelve  years  afterwards  the  company  was 
wound  up,  and  two  years  after  that  an  appli- 
cation was  made  to  place  the  shareholder  on 
the  list  of  contributories : — Held\  reversing 
the  decision  of  the  Master  of  the  Rolls,  that 
the  shareholder  ought  to  be  placed  on  the  list, 
as  the  arrangement  was  not  within  the  power 
of  the  directors,  and  was  a  fraud  on  the  other 
shareholders.     The  shareholders  in  a  com- 
pany are  not  bound  to  look  into  the  manage 
ment,  and  will  not  be  held  to  have  notice  of 
everything  which  has  been  done  by  the  direc- 
tors, who  may  be  assumed  by  the  shareholders 
to  have  done  their  duty.    In  re  Agriculturist 
Cattle  Insurance  Con  Law  Rep.  1  Ch.  161. 

Bankruptcy — Official  Assignees. — Sums  of 
money  which  cannot  be  appropriated  to  any. 
particular  bankruptcy  may  be  paid  to  thai 
unclaimed  dividend  account.  In  re  Graham  jl 
Law  Rep.  1  Ch.  176.  1 

Trade  Mark. — No  trader  can  adopt  a  trade 
mark  so  resembling  that  of  another  trader, 
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that  persons  purchasing  with  ordinary  cau- 
tion are  likely  to  be  misled,  though  they 
would  not  be  misled  if  they  saw  the  two  trade 
marks  side  by  side.  Nor  can  a  trader,  even 
with  some  claim  to  the  mark  or  name,  adopt 
a  trade  mark  which  will  cause  his  goods  to 
bear  the  same  name  in  the  market  as  those 
of  a  rival  trader.  Seixo  v.  Provezende,  Law 
Rep.  1  Ch.  192. 

Joint  Stock  Company — Shares  taken  by  Ex- 
ecutors.— The  directors  of  a  Joint  Stock  Com- 
pany offered  their  reserved  shares  to  share- 
holders and  the  executors  of  deceased  share- 
holders, in  proportion  to  the  amount  of  their 
original  shares: — Held,  that  executors  who 
accepted  shares  must  be  put  upon  tbe  list  of 
contributories  in  their  own  name,  and  not  in 
their  representative  character.  The  fact  that 
the  new  shares  were  offered  to,  and  accepted 
byT  the  executors  in  their  representative  char- 
acter, and  that  the  directors  had  no  power  to 
offer  the  shares  to  them  in  any  other  charac- 
ter, did  not  preclude  the  executors  from 
being  personally  liable  as  between  them  and 
the  other  contributories.  In  re  Leeds  Bank- 
ing Co.,  Law  Rep.  1  Ch.  231. 

Undue  Influence— Confidential  Relation. — 
In  judging  of  the  validity  of  transactions 
between  persons  standing  in  a  confidential 
relation  to  each  other,  the#material  point  to 
be  considered  is  whether  the  person  conferring 
the  benefit  on  the  other  had  competent  and 
independent  advice.  The  age  or  capacity  of 
the  person  conferring  the  benefit,  and  the 
nature  of  the  benefit,  are  of  but  little  import- 
ance in  such  cases :  they  are  important  only 
where  no  such  confidential  "relation  exists. 
Fae  Court  will  not  undo  a  trifling  benefit  con- 
ferred by  one  person  on  another,  standing  in 
a  confidential  relation  to  him,  unless  there  be 
mala  fides.  Rhodes  v.  Bate,  Law  Rep.  1  Ch. 
252. " 

Infant— Religious  Education. — A  father, 
Icing  a  beneficed  clergyman  of  the  Church  of 
England,  appointed  his  widow  and  a  clergy- 
man guardians  of  his  infant  children.  The 
widow  became  a  member  of  the  sect  of  Ply- 
mouth Brethren.  On  the  application  of  the 
other  guardian,  the  Court  ordered  the  children, 
who  were  respectively  in  their  fifteenth  and 


twelfth  years,  to  be  brought  up  as  members  of 
the  Church  of  England,  and  restrained  their 
mother  from  taking  them  to  a  chapel  of  the 
Plymouth  Brethren.  In  such  a  case  the 
Court  will  pay  no  regard  to  the  fact  that  the  ' 
father  was  well  affected  towards  dissenters, 
and  a^ociated  with  them  j  nor  will  it  be  in- 
fluenced by  the  wishes  of  the  infants  upon  the 
subject.    In  re  Newbery,  Law  Rep.  1  Ch.  263. 

EQUITY   CASES. 

Insurance  Company— Lost  Policy. — An  in- 
surance company  paying  under  a  decree  of 
the  Court  the  money  payable  under  a  lost . 
policy,  are  sufficiently  indemnified  by  the 
decree,  and  are  not  entitled  to  any  indemnity 
from  the  persons  to  whom  the  money  is  paid. 
England  v.  Tredegar,  Law  Rep.  1  Eq.  344. 

Insolvency — Foreign  Court. — The  plaintiff, 
a  native  of  one  of  the  colonies,  alleged  that  he 
had  t  tiken  the  benefit  of  a  Colonial  Insolvent 
Act,  in  consequence  of  having  had  a  judgment 
recovered  against  him  in  the  Colonial  Court, 
from  which  judgment  he  had  appealed,  but 
unsuccessfully  j  that  the  assignee,  now  in 
England,  had  assets  in  his  hands,  out  of 
which,  if  the  judgment  were  reversed,  a  large 
surplus  would  be  coming  to  himj  that  the 
judgment  was  the  result  of  an  erroneous  deci- 
sion, and  an  appeal  would  probably  be  suc- 
cessful j  but  that  the  assignee,  colluding  with 
the  judgment  creditor,  refused  to  prosecute 
such  appeal;  and  prayed  that  the  assignee 
might  be  decreed  to  prosecute  the  appeal,  or 
that  the  Court  would  enable  the  plaintiff  to 
prosecute  the  appeal  in  the  name  of  the  assig- 
nee. Held,  that  there  was  no  sufficient  aver- 
ment that  the  plaintiff  had  failed  to  obtain 
justice  in  the  ordinary  tribunals  of  his  own 
country  to  empower  the  Court  to  interfere ; 
and  demurrer  allowed.  Smith  v.  Moffatt, 
Law  Rep.  1  Eq.  397. 

Specific  Performance. — Under  an  agreement 
to  let  a  house  for  three  years,  at  a  yearly  rent, 
by  which  the  landlord  agreed,  at  the  request 
of  the  tenant,  to  grant  him  a  lease  for  a  term 
from  the  expiration  of  the  three  years'  occu- 
pancy, at  the  same  rent,  the  tenant  undertak- 
ing to  keep  the  house  in  repair : — Held,  that 
the  tenant  was  entitled,  four  years  after  the 
expiration  of  the  three  years'  occupancy,  to 
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have  the  agreement  for  a  lease  specifically 
performed;  and  that  neither  an  application 
made  by  him  two  years  previously  for  a  lease 
at  a  reduced  rent  (which  was  refused),  nor 
an  application  to  the  landlord  for  payment  of 
an  amount  expended  in  repairs  (which  had 
been  allowed  to  the  tenant),  amounted  to  a 
waiver  of  his  rights,  though  the  plaintiff  was 
bound  to  refund  the  cost  of  the  repairs.  Moss 
v.  Barton,  Law  Rep.  1  Eq.  474. 

Companies  Act— Prospectus— Misrepresenr 
tation.—A  person  who  would  otherwise  be 
entitled  to  set  aside  a  contract  on  the  ground 
of  fraud,  cannot  do  so  if,  after  discovering  the 
fraud,  he  has  acted  in  a  manner  inconsistent 
with  the  repudiation  of  the  contract.  Where, 
therefore,  a  person  was  induced  to  take  shares 
in  a  company,  on  the  faith  of  representations 
contained  in  the  prospectus,  which  he  after- 
wards discovered  to  be  false,  and  subsequently 
to  the  discovery,  instructed  his  broker  to  sell 
the  shares  -.—Held,  that  his  name  could  not  be 
removed  from  the  reginter.  Ex  parte  Briggs, 
Law  Rep.  1  Eq.  483. 

Trade  Mark — Use  of  particular  Numbers — 
•The  plaintiff,  being  a  thread  manufacturer  of 
repute,  the  defendant  bought  in  the  market 
thread,  wound  on  spools,  not  made  by  the 
plaintiff,  of  inferior  quality,  and  cheaper  than 
his,  and  not  bearing  his  name,  but  marked 
with  the  name  of  a  firm  of  winders  of  thread, 
who  were  known  to  be  accustomed  to  purchase 
of  the  plaintiff  thread  in  the  hank  for  the  pur- 
pose  of  winding,  and  selling  it  when  wound. 
Defendant  sold  the  goods  to  a  wholesale  cus- 
tomer, with  the  assurance  (given,  as  he  said, 
without  knowledge  of  any  misrepresentation) 
that  they  were  of  the  plaintiffs  make,  and 
invoiced  them  to  the  customer  under  the  de- 
scription of  certain  numbers,  which  the  plain- 
tiff had  adopted  and  exclusively  used  in  order 
to  designate  his  particular  manufacture.  The 
customer  attached  the  plaintiff's  name  and 
numbers  to  the  spools  of  thread,  and  retailed 
it  to  the  public  as  of  the  plaintiffs  make: — 
Held,  that  there  was  not  such  a  degree  of  will- 
ful misrepresentation  on  the  part  of  the  de- 
fendant as  would  justify  the  Court  in  granting 
an  injunction,  and  bill  dismissed,  but  without 
costs.  The  name  of  a  manufacturer,  or  a  sys- 
tem of  numbers  adopted  and  used  by  him,  in 


order  to  designate  goods  of  his  make,  may  be 
the  subject  oi  the  same  protection  in  equity 
as  an  ordinary  trade  mark.  Amswcrth  v. 
Wdlmsley,  Law  Rep.  I  Eq.  618. 

Vendor  and  Purchaser— Fiduciary  Relation. 
— A.,  a'  nephew  of  a  former  trustee  of  B.'e 
property,  being  commissioned  by  his  uncle  to 
advise  B.,  a  young  man,  aged  twenty-three,  of 
intemperate  and  extravagant  habits,  in  the 
settlement  of  his  college  debts,  which  amount- 
ed to  £1000,  and  to  advance  him  £600  for 
the  purpose,  offered  to  give  him  £7000  for  his 
undivided  moiety  of  an  estate  under  which 
there  were  coal  mines,  the  working  of  which 
had  been  discontinued  for  fifteen  years.  Pend- 
ing the  negotiations,  A.  obtained  from  C,  a 
mining  engineer,  an  estimate,  putting  the 
value  ef  the  minerals  under  the  entire  estate 
at  £20, 000.  A  separate  solicitor  was  employ 
ed  for  B.  A.  did  not  communicate  the  valua- 
tion to  B.,  nor  did  he  suggest  to  him  that  he 
should  consult  a  mineral  surveyor  before  con- 
cluding the  matter.  B.  accepted  A.' 8  offer  of 
£7000,  and  died  shortly  after  executing  the 
conveyance.  On  bill  by  B.'s  administrator  to 
set  aside  the  purchase:— Held,  that  euch  a 
fiduciary  relation  existed  that  the  suppres- 
sion from  B.  of  C.'s  valuation  rendered  it  ini 
possible  for  the  Court  to  sustain  A. 'a  pur 
chase.  Tate  vw  Williamson,  Law  Rep.  1 
Eq.  528. 

Partnership— Specific  Performance.'- Part 
nership  articles  provided  that  no  partner 
should  sell  his  shares  except  as  follows:— 
That  the  partner  desirous  of  selling  should 
offer  the  shares  to  his  copartners  collectively, 
if  they  should  decline,  then  to  the  partner? 
desirous  of  collectively  purchasing;  and  it 
none  such,  then  to  the  partners  individually, 
after  which  he  might  sell  to  a,stranger.  One 
of  four  partners  offered  his  shares  to  the  other 
three  collectively  (one  of  whom  to  his  know 
ledge  would  not  purchase).  The  remaining 
two  declared  their  willingness  to  accept,  and 
were  told  that  no  offer  was  made  to  them  :— 
Held,  that  the  offer  to  the  three  enured  for 
the  benefit  of  the  two,  and  specific  performance 
decreed  accordingly.  Homfray  v.  Fother 
gill,  Law  Rep.  1  Eq.  567. 
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APPEALS  IN  FORMA  PAUPERIS. 

Id  the  cane  oiLegault  and  Legault,  2  L.  G. 
Law  Journal,  p.  10,  it  was  decided,  in  March 
last,  that  an  appeal  could  not  be  brought  in 
formd  pauperis  to  the  appeal  aide  of  the  Court 
of  Queen's  Bench  in  Lower  Canada,  Judge 
Monddet,  however,  dissenting,  and  being  of 
opinion  that  such  appeal  should  be  allowed. 
About  the  same  time  the  question  of  appeals  in 
formd  pauperis  came  up  in  England,  and  from 
the  report  of  the  case,  Drennon  v.  Andrew,  Law 
Rep.  1  Ch.  300,  it  would  seem  that  the  prac- 
tice on  this  point  has  varied.  Some  of  the 
precedents  furnished  by  the  Registrar,  and 
stated  in  a  note  to  the  report,  are  rather  curi- 
ous. 

By  11  Hen.  VII.  c.  12,  poor  persons  were 
allowed  to  sue  in  formd  pauperis.  By  23 
Hen.  VTn.  c.  15,  a  pauper  was  not  to  pay 
costs,  if  he  was  unsuccessful,  but  was  to  suffer 
other  punishment  in  the  discretion  of  the  judge. 
Accordingly  the  common  form  of  the  order 
allowing  a  poor  person  to  sue  in  formd  pau- 
peris contained  this  clause :  "  But  if  the 
matter  shall  fall  out  against  the  plaintiff,  he 
ehall  be  punished  with  whipping  and  pillory." 
There  are  many  orders  of  the  time  of  Queen 
Elizabeth  which  contain  this  clause;  and 
there  was  one  instance,  in  1596,  in  which  Sir 
Thomas  Egerton  (afterwards  Lord  Chancellor 
EtUsmere)  ordered  a  female  pauper  plaintiff 
to  be  flogged.  At  this  time  no  suitor  could 
regularly  appeal  from  a  decree  in  Chancery. 
It  is  said  in  some  of  the  old  orders  in  the  time 
of  Elizabeth,  speaking  of  the  Court  of  Chan- 
cery, "  from  which  Court  the  subject  has  no 
appeal."  As  to  persons  not  paupers,  this 
practice  was  changed,  and  their  right  to 
appeal  established;  but  as  to  paupers  there 
appears  to  have  prevailed,  as  late  as  1774, 
and  perhaps  later,  an  idea  that  a  pauper  could 
not  appeal.  In  Bland  v.  Lamb,  the  proposi- 
tion that  a  pauper  could  not  appeal  is  said  to 
nave  been  adverted  to  arguendo  by  Mr.  Pem- 


berton,  and  condemned  by  Lord  Eldon,  who 
is  stated  to  have  said  "it  was  a  very  singular 
proposition ;  and  that  he  could  not  see  why, 
because  a  party  was  poor,  the  Court  should 
not  set  itself  right." 

Lord  Chancellor  Oranworthy  in  Drennan  v. 
Andrew,  directed  the  petition  of  appeal  to  be 
received.  He  said  there  appeared  to  be  some 
conflict  of  practice  on  the  point,  but  he  was 
of  opinion  that  where  the  common  order  to 
sue  in  formd  pauperis  had  been  obtained  at 
any  time  during  the  suit,  such  order  was  suf- 
ficient to  carry  the  pauper  through  all  the 
stages  of  the  suit;  and  that  in  that  case,  an 
order  for  leave  to  appeal  in  formd  pauperis 
was  unnecessary. 


CONTEMPT  OF  COURT. 

To  the  Editor  of  the  L.  C.  Law  Journal 

The  subject  of  "  Contempt  of  €ourtw  having 
lately  been  rather  prominently  before  the 
Lower  Canadian  legal  world,  the  following 
opinion,  given  by  Mr.  Erskine,  (afterwards 
Lord  High  Chancellor)  in  a  letter  to  a  gentle- 
man in  high  reputation  at  the  bar  in  Dublin, 
may  probably  prove  interesting  :— 

"  Bath,  January  13th,  1785. 

"  The  right  of  the  Superior  Courts  to  pro- 
ceed by  attachment,  and  the  limitations  im- 
posed upon  that  right,  are  established  upon 
principles  too  plain  to  be  misunderstood. 

"  Every  Court  must  have  power  to  enforce 
its  own  process,  and  to  vindicate  contempt  of 
its  authority,  otherwise  »the  laws  would  be 
despised;  and  this  obvious  necessity  at 
once  produces  and  limits  the  process  of  attach- 
ment 

"  Whenever  any  act  is  done  by  a  Court 
which  the  subject  is  bound  to  obey,  obedience 
may  be  enforced,  and  disobedience  punished, 
by  that  summary  proceeding  (committal  for 
contempt).  Upon  this  principle  attachments 
issue  against  officers  for  contempts  in  not 
obeying  the  process  of  Courts  directed  to  them 
as  the  ministerial  servants  of  the  law,  and 
the  parties  on  whom  such  process  is  served 
may  in  like  manner  be  attached  for  disobe- 
dience. 

"  Many  other  cases  might  be  put,  in  which 
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it  is  a  legal  proceeding,  since  every  act  which 
tends  directly  to  frustrate  the  mandates  of  a 
Court  of  Justice  is  a  contempt  of  its  authority. 
But  I  may  venture  to  lay  down  this  distinct 
and  absolute  limitation  of  such  process,  viz. 
That  it  can  only  issue  in  cases  where  the  Court 
which  issues  it  has  awarded  some  process, 
given  some  judgment,  made  some  legal  order,  or 
done  some  act  which  the  parties  against  whom 
it  issues,  or  others  on  whom  it  is  binding,  have 
either  neglected  to  obey,  contumaciously  refused 
to  submit  to,  incited  others  to  defeat  by  artifice 
or  force,  or  treated  with  terms  of  contumely  and 
disrespect  in  the  face  of  the  Court,  or  of  its 
minister  charged  with  the  execution  of  its  acts, 

11  But  no  crime,  however  enormous,  even 
open  treason  and  rebellion,  which  carry  with 
them  a  contempt  of  all  law,  and  of  the  autho- 
rity of  all  Courts,  can  possibly  be  considered 
as  a  contempt  of  any  particular  Court,  so  as 
to  be  punished  by  attachment,  unless  the  act 
which  is  the  object  of  that  punishment  be  in 
direct  violation  or  obstruction  of  something 
previously  done  by  the  Court  which  issues  it, 
and  which  the  party  attached  was  bound  by 
some  antecedent  proceeding  to  make  the  rule 
of  his  conduct.  A  constructive  extension  of 
contempt  beyond  the  limits  of  this  plain  prin- 
ciple would  evidently  involve  every  misde- 
meanor, and  deprive  the  subject  of  the  trial 
by  jury  in  all  cases  where  the  punishment 
does  not  extend  to  touch  his  life. 

"  The  peculiar  excellence  of  the  English 
government  consists  in  the  right  of  being 
judged  by  the  country  in  every  criminal  case, 
and  not  by  fixed  magistrates  appointed  by  the 
Crown.  In  the  higher  orders  of  crimes  the 
people  alone  can  accuse,  and  without  their 
leave,  distinctly  expressed  by  an  indictment 
found  before  them,  no  man  can  be  capitally 
arraigned ;  and  in  all  the  lesser  misdemeanors, 
which  either  the  Crown,  or  individuals  bor- 
rowing its  authority  may  prosecute,  the  safety 
of  individuals  and  the  public  freedom  abso- 
lutely depends  upon  the  well-known  immemo- 
rial right  of  every  defendant  to  throw  himself 
upon  his  country  for  deliverance,  by  the 
general  plea  of  '  not  guilty/  By  that  plea, 
which  in  no  case  can  be  demurred  to  by  the 
Crown,  or  questioned  by  its  judges,  the  whole 
charge  comes  before  the  jury  on  the  general  | 


issue,  who  have  jurisdiction  co-extenmre 
with  the  accusation,  the  exercise  of  which  in 
every  instance  the  authority  of  the  Court  can 
neither  limit,  supersede,  control,  nor  punish. 
"  Whenever  this  ceases  to  be  the  lav  of 
England  the  English  constitution  is  at  an  end  I 
And  its  period  in  Ireland  is  arrived  at  already, 
if  the  Court  of  K.  B.  can  convert  every  crime 
by  construction  into  a  contempt  of  its  autho- 
rity, in  order  to  punish  by  attachment.9 

The  above  needs  no  comment.  Contempt 
has  never  been  clearly  and  precisely  defined 
in  the  law  books,  for  the  simple  reason  thai 
it  is  impossible  to  do  so  j  but  what  approaches 
as  near  as  possible  to  a  definition  may  be 
extracted  from  that  part  of  the  above  letter 
which  is  printed  in  italics. 

The  question,  however,  which  has  seldom, 
if  ever,  come  up  in  England,  is  likely  soon  to 
receive  the  fullest  ventilation  before  the  Judi- 
cial Committee  of  the  Privy  Council,  before 
whom,  on  the  3d  of  last  November,  came  up 
the  following  case :  — 

Present — Lord  Westbury,  Sir  E.  V.  Wil- 
liams, Sir  J.  Colvile,  and  Sir  L.  Pekl. 

IN  RE  LAWRENCE  M'DERMOTT. 

Mr.  Coleridge,  Q.C.,  applied  to  their  Lord- 
ships on  the  part  of  Lawrence  M'Dermott,  oi 
Water-street,  New  Town,  City  of  George-towu, 
British  Guiana,  the  proprietor  and  publisher  »i 
the  Colonist  newspaper,  for  leave  to  appeal 
against  certain  orders  and  proceedings  ot  tl*r| 
Supreme  Court  of  Civil  Justice  of  Jhe  colony 
of  British  Guiana,  by  which  as  the  conductor 
of  the  newspaper  he  had  been  committed  topr.« 
son  for  a  period  of  six  months  for  an  allege*! 
contempt.  The  learned  counsel  presented  tlJ 
case  as  one  of  peculiarity.  The  applicant  iii 
his  petition  stated  that  he  was  a  British  subject 
and  the  proprietor  and  publisher  of  the  news 
paper  mentioned  j  that  for  sometime  pastgre&l 
dissatisfaction  had  existed  as  to  the  proceeding 
of  the  Supreme  Court,  and  in  reporting  the  pr; 
ceedings  he  had  allowed  them  to  be  common te 
upon  in  the  Colonist  newspaper  in  respect  i 
the  case  of  one  of  the  officers,  Mr.  Campbeli 
who  had  been  compelled  to  resign  his  offioi 
Shortly  after  the  29th  of  March  last  he  receive 
an  order  of  the  Court,  setting  forth  the  coil 
plaints  made,  that  he  should  attend  on  the  4th 
April  to  show  cause  why  an  attachment  shod 
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not  be  issued  against  him  for  contempt    that 
the  petitioner  appeared  before  Chief  Justice 
Beaumont  and  Mr.  Justice  Beete,  who,  with- 
out hearing  certain  objections,  adjourned  the 
natter  to  the  6th  of  the  same  month.    He 
again  appeared  before  the  Court  as  directed, 
and  the  Attorney-General  and  Mr.  Gilbert  were 
his  counsel;  and  after  hearing  them  he  was 
ordered  again  to  appear  on  the  10th  of  the  same 
month,  when  it  was  objected  that  the  order 
made  in  the  matter  was  irregular.    The  Court 
overruled  the  objection,  and  offered  to  allow 
further  time,  but  his  counsel  declined  to  show 
cause  under  the  order  made.    Mr.  £.  C.  Ross, 
the  informant,  was  heard ;  and  the  decision 
was  deferred  till  the  13th  of  April,  on  which 
day  the  Court,  consisting  of  the  Chief  Justice 
Beaumont  and  Mr.  Justice  Beete,  gave  judg- 
ment that  the  petitioner  had  been  guilty  of  a 
contempt  by  publishing  matter  in  the  Colonist 
scandalously  reflecting  on  the  Court  and  the 
administration  of  justice,  and  for  such  con. 
tempt  he  was  ordered  to  be  imprisoned  in  Her 
Majesty's  gaol  of  George-town  for  the  term  of 
ax  calendar  months.    The  petitioner  further 
alleged  that  he  was  delivered  into  custody,  and 
applied  for  leave  to  appeal  to  the  Queen  in 
Council,  and  had  been  refused  on  the  ground 
that  it  was  not  an  appealable  case.     That  he 
had  been  advised  that  his  only  remedy  was  to 
appeal   to  the  Privy   Council  for  liberty  to 
appeal,  and  in  his  petition  he  complained  of 
the  proceedings  as  illegal,   and  prayed  an 
inquiry  into  the  matter  as  well  for  the  sake  of 
hi*  own  character  and  reputation  as  for  the 
right  and  due  administration  of  justice.     Mr. 
Coleridge  asked  their  Lordships  to  grant  per- 
mission to  the  petitioner  to  appeal,  and  then 
the  matter  could  be  inquired  into. 

Lord  Westbubt  consulted  the  other  mem- 
bers of  the  Committee,  and  said  their  Lord- 
ships would  give  leave  to  the  petitioner  to 
appeal,  but  would  reserve  to  themselves  the 
right  to  consider  whether  it  was  allowable. 

An  order  was  made  to  appeal  without  preju- 
dice to  the  competency  of  the  appeal.      W. 


Sir  William  Bovill,  the  Solicitor  General, 
has  succeeded  to  the  Chief  Justiceship  of  the 
Common  Pleas,  in  the  place  of  Sir  William 
Erie  retired. 


CHIEF  JUSTICE  ERLE. 

On  the  26th  of  November  last,  the  Lord 
Chief  Justice  presided  for  the  last  time  in  the 
Court  of  Common  Pleas.  At  the  rising  of  the 
Court,  the  Attorney-General,  Sir  John  Rolt, 
in  the  presence  of  the  whole  Court  and  a 
crowded  Bar,  addressed  the  retiring  judge  on 
behalf  of  the  Bar.  The  Attorney-General  re- 
marked in  the  course  of  his  address  : 

"My  Lord,  we  all  feel  and  desire  to  ac- 
knowledge that,  under  your  presidency  in  this 
Court,  the  great  judicial  duty  of  reconciling, 
as  far  as  may  be,  positive  law  with  moral  jus- 
tice has  been  satisfied.  The  letter  of  the  law 
that  kills,  and  the  mere  discretion  of  the  judge, 
which  has  been  well  said  to  be  the  law  of 
tyrants,  have  been  alike  kept  in  due  subjec- 
tion. Learning,  experience  in  affairs,  wise 
administration  have  been  so  combined  that, 
with  the  assistance  of  the  eminent  judges  as- 
sociated with  you  on  that  Bench,  the  laws  of 
England  have  been  exhibited  in  their  true  as- 
pect as  the  exponent  of  the  rights  and  duties 
of  her  citizens,  and  the  guardian  of  their  liber- 
ties. The  Court  of  Common  Pleas,  under 
your  presidency,  my  Lord,  has  attained  the 
just  confidence  of  the  suitor,  the  public,  and 
the  profession.  But,  my  Lord,  I  shall  not  be 
forgiven  by  my  colleagues  if  I  stop  here.  I 
shall  not  be  forgiven  if  I  fail  to  express  our 
admiration  for  the  simplicity  and  elevation  of 
character  that  have  adorned  that  administra- 
tion, and  our  affectionate  regard  for  the  pri- 
vate and  social  qualities,  the  kindness  and  the 
courtesy  that  have  been  displayed  on  the 
Bench,  and  in  the  intercourse  of  private  life. 
Our  homage  is  due  and  is  paid  alike  to  the 
worth  of  the  man  and  the  dignity  of  the  judge. 

"My  Lord,  it  is  no  idle  ceremony  that  in- 
duces us  thus  to  intrude  upon  you.  We  know 
that  your  Lordship  would,  had  it  been  possi- 
ble, have  retired  from  the  Bench  to-day  with- 
out public  observation.  But  it  was  not  possi- 
ble. There  are  occasions  on  which  the 
impulses  of  the  heart  must  be  obeyed  ;  and 
this  was  one.  The  universal  feeling  insisted 
on  public  expression. 

"  My  Lord,  it  may  be  right,  and  since  it  is 
your  will  we  endeavour  to  think  it  is  so,  that 
in  the  full  possession  of  the  greatest  judicial 
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qualities,  in  the  maturity  of  your  faculties, 
your  Lordship  should  retire  from  us  and  leave 
the  active  duties  of  ordinary  judicial  life. 
They  have,  no  doubt,  been  incessant,  severe, 
excessive  ;  but  we  may  be  pardoned  if  we  bear 
in  mind  that  your  Lordship  is  still  a  member 
of  one  of  our  highest  judicial  appellate  tribu- 
nals *,  and  express  our  hope  that  the  law  and 
the  country  may  etill  for  long  years  to  come, 
so  far  as  may  be  consistent  with  your  Lord- 
ship's ease  and  retirement,  derive  the  benefit 
of  your  great  wisdom  and  experience." 
The  Lord  Chief  Justice  replied  as  follows  : 
11  Mr.  Attorney, — My  words  in  reply  must 
be  few.  I  return  my  earnest  thanks  to  you 
and  to  all  whom  you  represent  on  this  occa- 
sion. I  have  laboured  to  do  justly  according 
to  law,  and  to  obey  humbly  the  Power  that 
gave  my  sense  c  f  right.  If  any  duty  in  which 
I  had  part  has  been  well  performed,  the  hon- 
our is  mainly  due  to  those  who  in  their  res- 
pective departments  have  had  to  co-operate 
with  me  in  the  noble  work  of  administering 
justice.  It  is  eminently  due  to  the  Bar.  I 
have  seen  a  long  succession  of  advocates,  and 
among  them  men  of  the  highest  worth,  sway- 
ing important  interests  by  their  words,  always 
speaking  with  inflexible  integrity,  and  making 
the  way  of  duty  plain  before  the  judge — men 
that  I  delight  to  think  of  with  confirmed  respect 
and  regard.  I  have  happiness  in  knowing 
that  the  estimation  of  the  Bar  is  well  main- 
tained, and  I  shall  ever  retain  the  deepest 
interest  in  its  honour  for  the  sake  of  its  mem- 
bers and  of  the  public.  Above  all,  I  desire 
that  the  tine  share  of  honour  should  be  given 
to  my  brethren  of  this  Court ,  with  whom  I 
have  been  taking  counsel  and  interchanging 
mind  for  years  past,  to  my  unspeakable  bene- 
fit. I  may  not  in  their  presence  say  nil  that  I 
feel  towards  them,  but  I  cannot  refrain  from 
adding  that  their  affectionate  help  has  been 
the  sunshine  in  my  path,  and  the  breath  of 
my  judicial  life. 

u  I  now  take  my  leave*  Though  sensible 
of  manifold  defect,*,  i  still  venture  to  believe 
that  I  have  devoted  the  best  of  my  abilities  to 
the  duties  of  my  office,  unceasingly  down  to 
th«  present  time,  when  I  find  need  for  some 
abatement  of  work,  and  your  approval  seems 
f*i  aiuction  Uiv   Uoj*c  thai  I   nmy   nut  have 


laboured  altogether  in  vain.  Those  words  of 
approval  pronounced  by  the  Attorney-General 
in  this  assembly  to-day,  are  to  me  a  grand 
support  and  reward.  I  am  heartily  thankful 
to  you  for  them,  and  they  are  endeared  to  me 
by  the  genial  kindness  of  your  farewell.* 


SIR  JAMES  L.  KNIGHT  BRUCE. 

The  Right  Hon.  Sir  James  L.  Knight  Bruce, 
whose  resignation  of  the  high  office  of  Lord 
Justice  of  Appeal  in  Chancery  was  recently 
announced,  died  on  the  7th  November,  at  the 
Priory,  Roehampton,  at  the  age  of  75.    Bora 
in  1791,  a  younger  son  of  Mr.  John  Knight, 
a  gentleman  of  independent  property  in  De?on- 
shire,  the  late  Sir  J.  Knight  Bruce,  then  Mr. 
Knight,  was,  in  1812,  admitted  a  student  of 
Lincoln's    Inn,  and  in  1817  called  to  Bar. 
After  attending  the  Welsh  circuit  for  a  short 
time  he  exchanged  the  Common  Law  for  the 
Equity  Bar,   where  his    great    talents  an-J 
industry  soon  secured  a  large  practice.    In 
1829  he  was  appointed  a  King's  Counsel, 
and  in  1831  was  returned  to  Parliament  tor 
Bishop's  Castle.    In   1834  he  received  the 
degree  of  D.C.L.,  "  honoris  causd,"  from  the 
University  of  Oxford.     A   Conservative  in 
politics  he  was  one  of  the  Counsel  heard  a: 
the  Bar  of  the  House  of  Lords  in  1835  against 
the  Corporation  Reform  Act     In  1837,  the 
year  in  which  he  assumed  the  additional  sur- 
name of  Bruce  by  Royal  license,  he  closed  bi« 
Parliamentary  career    by    an    unsuccessful 
struggle  for  the  representation  of  the  borough 
of  Cambridge;  and  in  1941,  at  the  age  of  50, 
was  raised  to  the  Bench  as  Vice  Chancellor. 
Ten  years  later,  in  1851,  on  the  creation  of 
the  Court  of  Appeal,  Lord  C  ran  worth  and  Sir 
J.  Knight  Bruce  were  selected  as  the  nrst 
Lords  Justice?.     In  the  following  year,  upon 
Lord  Cranworth's  elevation  to  the  Woolsack, 
Sir  George  Turner  was  appointed  as  his  col- 
league, and  Sir  J.  Knight    Bruce   became 
senior  Lord  Justice,  a  position  he  only  resigned 
a  fortnight  before  his  death. 

THE  TRIAL  OF  LAMIRANDE. 

The  following  report  ol  the  trial  of  Lami- 
rande  is  from  the  London  Daityi  New*.  Wi 
may  state  here  that  the  English  Government 
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declined  to  take  further  action  in  the  matter, 
on  the  ground  that  whatever  irregularity  there 
may  have  been  in  the  extradition,  was  the 
feult  of  the  Canadian  officials,  and  not  of  the 
French  detective. 

Theindietment  very  shortly  set  forth  that  the 
prisoner  had,  by  fraud  and  forgery,  embezzled 
various  sums  of  money  belonging  to  the  Bank 
ofFrance,  amounting  in  the  whole  to  7 00, 000 fr. 
After  the   reading   of  the    indictment,    M. 
Lachaud,  the  prisoner's  counsel,  took  a  preli- 
minary objection.    He   handed   in    written 
mentions  submitting  that  the   extradition 
under  and  by  virtue  of  which  the  prisoner 
stood  at  the  bar,  ought  to  be  declared  null 
and  void  as  illegally  obtained.    The  docu- 
ment charged  that  French  courts  of  law  were 
competent  to  examine  the  regularity  of  the 
eitradition  of  any  prisoner  brought  before  them, 
tod  that  this  principle  was  laid  down  by  the 
Court  of  Cassation  on  May  9,  1845.    It  then 
etated  the  well  known  facts  that  pending  the 
argument  on  a  writ  of  habeas  corpus  before 
Judge  Drummond,  in  Canada,  and  after  an 
adjournment  had  been  asked  for  by  the  counsel 
tor  the  Bank  ofFrance,  Lamirande  was  fraudu- 
lently, and  in  breach  of  international  law, 
carried  off  and  sent  a  prisoner  to  France ;  that 
the  order  of  the  Governor-General  of  Canada, 
under  cover  of  which  the  extradition  was 
eflected,  was  obtained  by  fraud  and  surprise  j 
and  that  Judge  Drummond,  before  whom  the 
matter  was  pending,  had  subsequently  declared 
judicially  that  the  extradition  was  illegal. 

JL  Gait,  the  advocate-general,  denied  that 
the  court  had  anything  to  do  with  the  legality 
of  the  extradition.  Its  only  business  was  to 
try  the  prisoner  whom  it  found  before  it,  no 
matter  how  he  was  brought  there.  Any  irregu- 
larity in  the  extradition  was  aquestion  between 
the  two  governments.  Even  if  the  court  were 
to  annul  the  extradition  it  would  be  an  idle 
proceedings  in  no  way  beneficial  to  the  prisoner, 
tecauee  he  might  be  arrested  <fe  novo  as  he  left 
fke  bar.  There  was  no  law  which  said,  assum- 
ing the  extradition  to  have  been  illegal,  that 
'he  prisoner  was  entitled  to  a  safe  conduct  to 
the  frontiers  in  order  that  he  might  be  restored 
*>  the  status  quo.  Extradition  treaties  were 
k*  made  for  the  benefit  of  criminals,  but  for 
^international  purposes,  and  an  accused 
»ny,  once  before  a  French  court,  was  not  com- 
petent to  argue  that  his  arrest  has  been  illegal. 
M.  Lachaud,  in  reply,  said  that  Lamirande 
aj  been  "  stolen"  from  England. 
The  President  here  interrupted  him  and  said 
-M.  Lachaod,  I  cannot  allow  that  expression  -, 
rca  are  not  now  addressing  a  jury,  and  such 
teervations  are  lost  upon  the  court. 
U.  Lachaud  persisted  in  the  use  of  the  word 
'fWlen,*  which  he  said  was  perfectly*  borne 


out  by  Judge  Drummond's  judgment,  which, 
out  of  respect  to  the  court  he  would  not  read, 
although  the  court  knew  what  it  said.  He  con- 
tended that,  according  to  the  Court  of  Cassa- 
tion and  the  doctrine  of  M.  Helie,  a  great  text 
writer,  the  court  had  at  least  a  discretion  to 
consider  whether  the  extradition  was  legal. 
The  Court  overruled  the  objection. 
An  attempt,  which  was  very  nearly  success- 
ful, was  then  made  to  entrap  Lamirande  into  a 
consent  to  be  tried  upon  all  the  charges  in  the 
indictment.  In  answer  to  the  first  question 
of  the  president  he  said  he  would  consent. 
But  M.  Lachaud  rising  to  insist  that  he  did  not 
understand  the  meaning  of  the  question,  the 
court  adjourned  for  a  few  minutes  to  allow 
him  to  consult  with  his  counsel.  He  subse- 
quently said  that  he  wished  to  profit  by  all  the 
irregularities  of  his  extradition,  and  that  he 
would  not  consent.  Thereupon  M.  Lachaud 
contended  that  the  triple  charge  on  which  he 
was  indicted  must  be  submitted  to  the  jury, 
namely,  forgery,  abuse  of  confidence,  and 
embezzlement.  The  Court,  however,  held  that 
in  default  of  his  consent  he  must  be  tried  for 
the  forgery  only,  that  being  the  only  accusation 
which  justified  his  extradition.  The  object 
of  M.  Lachaud  was  to  have  acase  for  the  Court 
of  Cassation  on  the  ground  of  the  want  of  the 
prisoner's  consent.  He  now  hopes  to  prove 
that  the  charge  of  forgery  is  not  technically 
sustainable. 

Lamirande,  when  interrogated  by  the  Presi- 
sident,  confessed  that  he  had  robbed  the  Bank 
ofFrance  of  704,000fr.,  that  the  abstractions 
were  going  on  for  nearly  three  years,  and  that 
every  day  during  that  period  he  submitted  to 
the  manager  of  the  Poictiers  branch,  a  falsified 
balance.  His  system  was  to  take  rouleaux  of 
gold  and  replace  the  coin  by  silver  pieces  in 
bags,  supposed  to  contain  gold.  He  expressed 
contrition,  especially  because  his  crime 
tended  to  throw  suspicion  upon  his  respectable 
chief,  M.  Bailly.  The  examination  relative  to 
what  he  had  done  with  the  stolen  money  is 
interesting. 

Q.  What  did  you  do  with  the  money? — A. 
I  gave  7,000  fr.  to  an  English  interpreter, who, 
in  return,  informed  against  me.  Then  I  am 
persuaded  that  I  was  robbed  of  three  securities 
of  the  value  of  10,000fr.,  at  London  and  Liver- 
pool. I  was  weary  j  I  had  passed  several 
nights,  as  many  as  nine,  I  think,  at  play — 
for  play  has  been  my  ruin.  Further,  I  trusted 
a  sum  of  6,000  fr.  to  a  Canadian  who  was 
going  home. 

Q.  That  money  has  been  restored? — A. 
Yes. 

.  Q.  What  next? — A.  I  spent  a  great  deal  of 
money  at  New  York — somewhere  about 
l,600fr. 

Q.  But  you  have  upwards  of  700,000fr.  to 
account   for. — A.    I  cannot  tell  what    has 
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become  of  the  money.  At  New  York  I  had  to 
do  with  some  advocates,  to  whom  I  entrusted 
191,000frs.  I  agreed  with  them  that  if  I  did 
not  resist  the  extradition  they  would  send 
135,000fr.  for  me  to  make  restitution  in 
France. 

Q.  So  that  they  kept  56,000fr.  for  them- 
selves?— A.  The  police  agent  told  me  that 
when  he  threatened  them  with  prosecution 
they  sent  the  Bank  of  France  25,000fr. 

Q.  You  have  given  back  something? — A. 
Yes, -the  amount  stated  in  my  memorandum. 
Q.  Go  on  with  your  narrative. — A.  Before 
leaving  France  I  gave  money  to  two  women. 
Q.  You  are  yet  a  long  way  off  the  sum 
total. — A.  Ah,  but  the  money  I  gave  to  my 
American  advocates. 
M.  Lachaud.— They  are  no  advocates. 
The  President.— Yes,  they  are  New  York 
advocates. 

M.  Lachaud. — They  are  not  worthy  of  such 
a  title.     They  are  thieves'  accomplices. 

Q.  Well,  now  tell  us  what  you  have  done 
with  the  surplus  ? — A.  I  cannot  without  doing 
an  injury  to  innocent  persons. 

Q.  You  must  answer.  It  has  nothing  to  do 
with  the  question  at  issue,  but  it  is  a  question 
of  morality. — A.  I  cannot  tell. 

M.  Lachaud.— Will  the  Court  allow  me  to 
speak?    I  have  a  revelation  to  make. 

The  President. — You  can  make  your  reve- 
lation in  your  speech,  but  we  cannot  ask  the 
Erisoner  continually  whether  he  agrees  with 
is  counsel. 
Lamirande. — I  refuse  to  answer. 
After  some  further  questions  about  the  debts 
which  the  prisoner  had  paid,  M.  Lachaud, 
after  rising  several  times  to  speak,  and  being 
told  as  often  by  the  president  that  he  must 
wait  until  the  examination  was  closed,  ex- 
claimed, stretching  out  a  bag  of  money,  I 
have  more  than  a  revelation.  I  have  a  fact 
of  importance  to  the  trial  which  must  now  be 
made  known.  My  client  tells  me  that  he  can- 
not say  what  has  become  of  the  stolen  money 
for  fear  of  injuring  innocent  parties.  I  have 
in  this  bag  110,200  fr.,  of  which  I  now  make 
restitution  in  Lamirande' s  name,  and  hand 
the  money  over  to  the  counsel  for  the  Bank. 

M.  Bourreau  (the  counsel). — I  do  not  feel 
authorized  to  receive  it ;  but  here  is  an  officer 
of  the  Bank  who  will  take  the  money  and 
give  a  receipt. 

M.  Lachaud.— We  do  not  want  a  receipt. 
Here  is  a  restitution.    (Great  sensation.) 

Q.  You  have  still,  after  all  the  explanations, 
280.000  frs.  to  account  for.  What  has  become 
of  the  sum  remaining? — A.  I  cannot  say. 

Q.  I  cannot  understand  what  interest  you 
can  have  in  making  this  restitution,  instead 
of  frankly  admitting  that  you  had  the  money, 
in  answer  to  the  question  I  had  just  now  put 
to  you. 


Lamirande. — My  counsel  waited  for  & 
favourable  moment. 

M.  Lachaud. — One  word. 

The  President. — Oh,  M.  Lachaud,  it  a 
unnecessary. 

M.  Lachaud.— I  beg  pardon ;  it  is  roost 
necessary.  The  prisoner  neither  knows  when 
I  had  this  money,  nor  who  brought  it  to  me. 
My  learned  friend  who  is  with  me,  M.  Lepetit, 
and  myself  alone  know.  The  prisoner  con- 
fided something  to  me  which  led  us  to  use  our 
endeavours  to  recover  some  of  this  money. 
We  have  recovered  the  sum  handed  over. 
41  Who  has  the  rest?"  we  ask  the  prisoner. 
"I  cannot  tell  you,"  eaidhe;  "I  will  not  bring 
that  person  to  sit  by  me  at  the  bar." 

M.  Lepetit — We  alone  know  where  the 
money  came  from;  the  prisoner  does  not. 

M.  Lachaud — And  I  wish  to  say  that  I  would 
not  have  given  him  the  money  in  prison. 
We  have  restored  110,000fr.  j  I  only  wish  ii 
were  in  our  power  to  give  back  the  rest 

The  President— This  leads  me  to  repeat 
that  Lamirande  would  have  done  better  to 
have  answered  candidly  when  I  examined 
him. 

This  closed  the  prisoner's  examination. 
The  witnesses  called  merely  proved  what  was 
not  denied.  The  sentence  was  ten  years' 
imprisonment. 

BAR  OP  LOWER  CANADA. 
Diplomas  registered  in  the  Registers  of  the  General 
Council  from  the  16th  November,  1866,  np  totte 
19th  December,  1866. 


Names. 


Where 
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Alary, D.'." 
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Berthiaume, 
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Cay  ley,  Mic. 
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E 
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Charles  L. . 
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Duggan,    J. 

H 
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Paul 
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T.  C.  Alph . 
DelaRonde, 

Gaspard  R. 
DeriUts,  Al 

fred...:..., 


Date  of 

Commission, 


Montreal. .. 
Montreal... 
Montreal. . . 

Montreal... 

Montreal... 

Montreal... 

Montreal... 

Quebec 


12  Nov.,   1868 12  Dec.,  13g 
80  Aug.,   1864"^-     1Mfi 
8  May, 
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Quebec . . . 
Montreal. . 

Montreal.. 
Montreal.. 
Montreal- 
Montreal.. 
Montreal.. 
Montreal.. 
Montrea|. 


Date  of  K»- 
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w  14  Dee.,   1** 
1866  21  Nov.,  Is* 


6  Deo., 

2  June, 

14  Sept, 

14  Nov., 

6  July, 

2  Nov., 
4  Jan., 

8  July, 
2  June, 

6  Sept., 

IMay, 

6  April, 

6  Aug., 
2  June, 

7  Dec., 
.  14  Dec., 


1864 
1862 


6  Dee.,  13* 
14  Dec.,   IS* 


1868 14  Dec.,   IS* 
15  Nov.,  1366 


1866 


1864  24  Nov.,  18« 


1868 
1864 

1866 
1862 


1862 
1868 


IDec.,  m 

IDeo.,  IS* 

4  Dec.,  lSg 

16  Dec.,  IS* 

1866 16  Dec..  l*o 

1866  27  Nov.,  19* 

1866  80  Nov.,  18* 

1866|aONov.,  18» 

5  Dec.,  18K 

5  Dec,  18K 


1864*  7  Dec.,  13» 
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Diplomas  regtrtared  in  the  Begisten  of,  the  General 
frmacfl.— XJontimvcd. 


Naxss. 


Weiu 

ADXITRD, 


DubrtuUrJo* 

Fertol 

Ztow,  Dan 

Lement  Am. 

0 

Dmers,  Is. 
X 

Dtqardins, 
Arthur 

Dorion,  Cha. 

Darid,  Ach. 

Ztorid,  Fer- 
dinand 

Airy,  Joe.  A 

Fontaine,  A. 
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Montreal.. 
Quebec... 
Montreal.. 

Montreal.., 

Montreal.. 

Montreal.. 
Montreal- 
Montreal.. 

Montreal.. 
Montreal.. 
Montreal.. 
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Montreal.. 
Montreal.. 
Montreal.. 

Montreal.. 


Kelly  John?  Montreal. 


Montreal.. 
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Montreal.. 


Anrez  Montreal.. 
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S 
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LaAapeUe 
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^.~":.J: 
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Henri  Jean 
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T 
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Aw*. 
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Dorainiane. 
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Emery. 
Swwrd.Jot., 

Adflard.... 
TObni/t,  Ch 
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Datb  o» 

Commission. 


8  Feb., 

9  Oct.. 
7  Dec., 

6  Nov., 

18  Dee., 
9  Not.,' 
4  Sept', 

19  Dec. 
,7  Mar. 

7  July, 

4  Jane. 

6  April, 
i2  0ct., 
21  April, 

9  Sept, 
2  Jnne, 

8  July, 
8  Aug., 
6  Jan., 


Montreal.. , 
Montreal,. . 

Montreal... 
Montreal- 
Montreal.., 
Montreal- 
Montreal.. 
Montreal- 
Montreal.. 
Montreal- 


Montreal. 

Quebec.. 

Montreal. 

Three  Biv's 

Montreal. 

Montreal. 

Montreal. 

Montreal. 


Montreal- 
Montreal.  . 


Montreal. . . 
Montreal, 


Datb  o»  Bs- 

G18TBATIOH. 


186611  Dec.,  1866 

186611  Dec.,  1866 

186811  Dec.,  1866 

186618  Dec,  1866 

1866 18  Deo.,  1866 


1864 

186218 

186618 


16  Dec.,  1866 

"Deo.,  1866 

Deo./  1866 


19  Dec,  1866 

6  Dec,  1866 

1862|l8Dec,  1866 


66 
6    9 


186622 
186824 
186080 
186916 


1864 16  Not.,  1866 

1862  6  Dec,  1866 

1866  7  Deo.,  1866 

1866  8  Dec,  1866 

186^11  Dec,  1866 


8  July,   1866 11  Dec,   1866 


6  Sept., 
6  April, 

6  April, 

5  June, 

6  Sept., 
14  May, 


186619 


1866  80 

1864 

186412 


8  Feb.,    186612 
6  Oct.,    1866(14 
6  Dec,   II 
10  Sept,  1862&7 


27  Sept., 

6  June, 

7  Jan., 

8  Not., 
10  Not., 

6  June, 

6  Feb., 

16  May, 

22  Not., 
8  Feb., 

6  Jan., 
lOct., 


1866 


1866  24 


1862 


1866  27 


INot.,  1866 

I  Not.,  1866 

)Not„  1866 

>Dec,  1866 


1866 18  Dec,    1866 
1868(17  Dec,    1866 


Deo.,  1866 

Not.,  1866 

6  Dec,  1866 

Dec,  1866 


Dec.  1866 

Dec,  1866 

Dec,  1866 

Dec,  1866 


7  Dec,  1866 

Not.,  1866 

1862 17  Dec,  1866 

17  Dec,  1866 

Not.,  1866 

|l2Dec,  1866 

1866 18  Dec,  1866 

1866 16  Dec,  1866 

1866  24  Nov.,  1866 

1866  21  Not.,  1866 

186711  Dec,  1866 

1860 18  Dec,  1866 


GONZALVE  DOUTRE, 
Secretary  Qf  the  General  Council. 


Digest  or  English  Law.— The  following 
judges  and  eminent  persons  have  been 
appointed  to  be  Her  Majesty's  Commissioners 


"  to  inquire  into  the  expediency  of  a  Digest  of 
Law,  and  the  best  means  of  accomplishing 
'that  object,  and  of  otherwise  exhibiting  in  a 
compendious  and  accessible  form,  the  Law  as 
embodied  in  Judicial  Decisions:" — Baron 
Cran worth;  Baron  Westbury;  Sir  Hugh 
Cairns  ;  Sir  J.  P.  Wilde ;  the  Rt.  Hon.  Robert 
Lowe;  Vice  Chancellor  Wood;  Sir  George 
Bowyer;  Sir  Roundel  1  Palmer;  Sir  J.  O. 
Shaw  Lefevre;  Sir  Thomas  Erskine  May; 
Mr.  Daniel,  Q.  C. ;  and  Messrs.  Thring  and 
Reilly,  Barristers-at-Law. 

Sib  Hugh  Cairns. — The  youngest  Judge 
in  England  is  Sir  Hugh  Cairns,  Judge  of  the 
Court  of  Appeal  in  Chancery,  who  is  in  his 
forty-ninth  year. 


LAW  JOURNAL    REPORTS. 

COURT  OF  QUEEN'S  BENCH.— Appeal 
Side. 
Montreal,  Dec.  7th,  1866. 
M 'DONALD,  {tiers  saisi  in  the  Court  below,) 
Appellant;  and  NIVIN  et  al.,  (plaintiflfe 
contesting  in  the  Court  below,)  Respond- 
ents. 
Same  Arret— Deed  of  Sale  by    Garnishee 
declared  fraudulent 

M.  obtained  from  all  the  creditors  of  D..  an 
insolvent  grocer,  a  subrogation  in  their  riehts, 
and  a  transfer  of  the  stock.  He  allowed  D. 
to  continue  the  sale  of  goods  and  collection  of 
outstanding  accounts  on  his  behalf,  but 
reserved  to  himself  the  right  to  take  posses- 
sion of  the  stock  and  premises  at  any  time  he 
pleased.  D.  made  new  purchases  of  goods 
from  N.  and  others,  with  M.'s  knowledge,  and 
failed  to  pay  for  them.  M.  took  possession 
of  the  stock,  including  the  new  goods,  and 
sold  the  whole  estate  to  another  party.  N. 
having  served  a  saisie  arret  upon  M. : — 

Held,  that  the  sale  by  M.  was  in.  fraud  of 
the  new  creditors  of  the  insolvent,  and  that  M. 
must  pay  the  proceeds  into  Court,  to  be  dis- 
tributed among  said  creditors. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court,  at  Montreal,  rendered  by 
Monk,  J.,  on  the  26th  January,  1865,  main- 
taining a  contestation  of  the  declaration  of  the 
appellant  as  tiers  saisi,  in  a  cause  in  which 
the  respondents  were  plaintiffs,  against  Robert 
T.  Durrell,  defendant  The  facts  are  detailed 
sufficiently  in  the  remarks  of  the  judges. 
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Radgley,  J.  Durrell,  a  former  clerk  of 
H 'Gibbon,  established  himself  in  business  as 
a  grocer  in  May,  1862,  and  failed  early  in  July, > 
1863.  On  the  13th  of  July,  1863,  by  deed  of 
cession,  he  assigned  his  stock-in-trade,  out- 
standing debts,  and  unexpired  lease,  to  assig- 
nees, for  the  benefit  of  his  creditors,  with 
power  to  wind  up  his  estate.  On  the  31st  of 
July,  M  'Gibbon,  by  deed  between  him,  Kin- 
loch,  the  assignee,  the  debtor  Durrell,  and  the 
creditors  generally,  purchased  absolutely  the 
stock  and  debts  of  the  bankrupt,  and  took 
subrogation  from  his  creditors  of  their  several 
claims  against  him,  in  consideration  of  7s.  6d. 
in  the  £.,  which  he  undertook  to  pay  to  them. 
The  composition  was  afterwards  paid.  On 
the  31st  of  August  following,  by  another  deed, 
the  appellant,  in  consideration  of  $3880  paid 
by  him  to  M 'Gibbon,  purchased  from  the 
latter  all  his  right,  interest  and  property  in 
DarreH's  late  stock  and  debts,  as  they  then 
were  unsold  and  uncollected,  as  well  as  the 
unexpired  portion  of  his  lease;  and M 'Gibbon 
specially  subrogated  the  appellant  in  and 
transferred  -to  him  the  creditors'  claims 
against  Durrell,  with  his  own,  together 
amounting  to  upwards  of  $6000.  The  appel- 
lant made  his  purchase  without  any  warranty 
by  M 'Gibbon,  and  declared  himself  satisfied 
with  the  goods  purchased,  as  haying  seen 
them,  and  having  them  in  actual  possession. 

On  the  22nd  Sept.  following,  by  deed,  the 
appellant  constituted  Durrell  his  agent  to 
realize  the  remaining  stock,  and  to  collect  the 
outstanding  debts,  but  for  no  other  purpose, 
binding  Durrell  to  make  weekly  payments  to 
him  of  the  moneys  received  from  sales  and 
collections,  and  reserving  to  himself  the 
power  to  take  possession  and  summarily  to 
eject  Durrell  even  without  notice,  and  at  any 
time.  He  agreed,  however,  to  transfer  to 
Durrell  the  balance  of  stock  and  goods  remain- 
ing, when  Durrell  should  repay  to  him  the 
•3880  paid  to  M  'Gibbon,  with  interest  and 
ten  per  cent,  commission.  Durrell  ratified 
the  appellant's  previous  purchase  from  M 'Gib- 
bon, and  acknowledged  his  indebtedness  to 
appellant  as  his  creditor,  representing  the 
creditors'  claim  transferred  to  him.  From 
the  time  of  the  appellant's  purchase  from 
M 'Gibbon  in  August,  the  shop  had  been  kept 


open  in  charge  of  Durrell,  whose  sign  still 
remained  visible  as  usual,  and  Durrell  went 
about  making  purchases  in  his  own  name,  to 
enable  him  to  continue  the  necessary  supply 
of  stock,  the  appellant  in  some  instances 
making  advances  in  money  to  assist  him  in 
his  purchases,  in  others  endorsing  his  paper. 
This  continued  until  the  business  premises 
were  closed  by  the  appellant  on  the  23rd  Dec. 
following,  and  during  that  time  it  is  in  evi- 
dence that  Durrell  made  purchases  at  an 
average  of  about  $800  per  month,  buying,  sell- 
ing and  collecting  in  his  own  name,  with 
the  knowledge  of  the  appellant  The  deed 
between  the  appellant  and  Durrell,  as  just 
stated,  was  executed  on  the  22nd  Sept.,  and 
on  the  1st  Oct.  Durrell  first  purchased  goods 
from  the  respondents,  and  continued  his  pur- 
chases until  the  31st  of  that  month,  when 
they  amounted  to  upwards  of  $500,  the 
recovery  of  which  has  given  rise  to  these  pro- 
ceedings. 

On  the  23rd  December,  the  appellant  exer- 
cised his  right,  and  took  absolute  possession  of 
the  premises,  with  all  its  stock  of  goods,  and 
closed  the  shop  until  the  4th  January,  1864, 
when,  by  deed  of  that  date,  he  sold  and  con- 
veyed to  Burke  all  the  goods  and  merchan- 
dizes in  and  about  and  upon  the  premise?, 
with  also  the  unexpired  lease,  in  considera- 
tion of  $2200,  which  he  thereby  acknowledged 
to  have  received  in  cash  from  the  purchaser 
Burke.  Durrell  became  a  party  to  this  deed 
at  appellant's  request,  ratified  the  sale,  and 
relinquished  to  Burke  all  right,  if  any  he  had, 
in  the  effects  sold.  This  is  stated  in  the  deed. 
At  the  time  of  the  appellant  taking  possession 
of  the  goods  in  the  premises,  and  of  his  sale 
of  them  to  Burke  in  his  own  name  as  his  own 
property,  he  knew  that  Durrell  was  a  bank- 
rupt,  that  he  himself  was  Durrell's  creditor  for 
upwards  of  $6000  as  the  representative  o( 
Durrell's  creditors,  and  also  a  further  creditor 
for  advances  and  endorsements  for  him  since 
the  deed  between  them  in  September;  that  he 
knowingly  allowed  Durrell  in  his  own  name 
to  supplement  hrs  selling  stock  to  considerable 
amounts,  during  the  entire  period  receiving  the 
proceeds  of  sales  and  collections  for  his  own 
account}  that  these  proceeds  came  from  the  ap- 
pellant's old  stock  purchased  from  MKKbbon 
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and  also  from  Durrell's  purchase  of  new  goods, 
and  from  collections  of  accounts  due,  and  that 
the  sale  to  Burke  necessarily  included  what 
may  have  remained  of  the  original  stock 
unsold,  as  well  as  of  the  new  goods  and  sup- 
plementary purchases, — in  other  words,  the 
goods  of  the  respondents  and  others  from 
whom  Durrell  had  purchased.  As  stated, 
Durrell's  purchases  monthly  averaged  about 
$800,  whilst  his  sales  were  about  $600. 

la  this  position  of  things,  the  respondents 
Hied  Durrell  and  obtained  judgment  against 
him  on  the  12th  January,  the  action  having 
been  instituted  before  the  appellant's  sale  to 
Burke,  and  the  judgment  was  followed  up  by 
writs  of  smsie-arrH  in  the  hands  of  the  appel- 
lant and  of  Burke,  on  the  27  th  of  the  same 
month.  The  tiers  scdsis  duly  appeared  and 
declared  that  they  had  nothing  belonging  to 
Durrell,  and  owed  him  nothing.  The  decla- 
ration made  by  Burke  has  not  been  contested, 
he  having  paid  for  his  purchase,  as  shown  in 
his  deed ;  but  the  respondents  contested  the 
appellant's  declaration,  alleging  fraud  prac- 
tised by  the  appellant  against  the  creditors  of 
Durrell  generally,  and  against  the  respondents 
specially,  and  requiring  the  appellant  to 
account  for  the  $2200  received  in  cash  from 
Burke,  or  to  pay  them  their  debt.  Issue  was 
thereupon  joined,  and  evidence  adduced.  It 
is  from  the  record  and  from  the  written  and 
oral  evidence  contained  in  it,  that  the  preced- 
ing statement  has  been  drawn,  and  it  will  be 
apparent  that  the  appellant's  pretension  to 
retain  exclusive  possession  of  the  whole 
amount  of  the  cash  received  from  Burke, 
must  be  tested  by  his  own  acts,  by  which  the 
fair  and  honest  rights  of  the  parties  will  be 
settled. 

The  appellant  well  knew  the  insolvency  of 
Durrell,  from  the  date  of  the  tatter's  assign- 
ment to  assignees  for  the  benefit  of  his  credi- 
tors. He  knew  that  he  was  Durrell's  creditor 
for  the  amount  of  his  previous  indebtedness 
to  his  former  creditors,  and  also  to  himself 
far  his  later  advances  and  endorsations.  He 
knew  that  he  allowed  Durrell,  the  insolvent, 
to  appear  as  the  actual  shopkeeper,  and  to 
make  supplementary  purchases  for  the  shop, 
which  was  actually  under  his  own  control. 
He  knew  that  he  was  receiving  from  Durrell's 


sales  and  collections  money,  not  only  received 
from  the  old  stock,  which  was  clearly  and 
honestly  the  property  of  the  appellant,  but 
also  from  the  new  stock  of  goods  purchased, 
which  was  in  no  way  his,  and  which  from  the 
record  he  had  no  right  to  control  j  and  finally 
he  knew  that  he  took  into  his  possession  not 
only  the  remains  of  his  own  unrealized  stock, 
but  also  all  that  remained  unrealized  of  the 
supplementary  goods,  which  were  clearly 
claimable  by  Durrell's  new  creditors,  and  con- 
verted the  whole  to  his  own  profit.  There 
can  be  no  doubt  of  this,  because  the  appellant 
himself  admits  the  fact,  and  says  on  fait*  st 
articles,  u  that  he  realized  by  his  sale  to 
Burke,  from  those  goods,  Ac.,  sold  to  him, 
$2200,  which,  with  goods  bought  by  himself 
from  Durrell,  and  with  money  previously 
received  from  him,  paid  him,  appellant,  for 
the  sum  he  paid  H 'Gibbon,  ($3880),  and  also 
for  advances  made  by  him  to  Durrell  in  pay- 
ment of  goods  (purchased  by  Durrell),  also 
for  rent  of  store,  assessments,  Ice." 

Now,  although  the  appellant  might  justly 
claim  the  proceeds  of  his  own  stock,  he  could 
not  honestly  or  legally,  in  the  face  of  Durrell's 
insolvency,  appropriate  to  himself,  and  for  his 
own  advantage,  the  supplementary  goods  pur- 
chased by  Durrell  from  others,  nor  retain  the 
$2200  to  himself  alone.  That  money  mani- 
festly represents  the  rights  of  other  creditors 
of  Durrell  as  well  as  of  the  appellant,  which 
he  cannot  hold  without  fraud,  and  therefore 
that  money  should  in  fairness  and  justice  be 
brought  into  Court,  to  be  acted  upon  in  the 
interest  of  Durrell's  creditors,  according  to 
their  legal  rights.  The  judgment  of  the  Court 
below  is  quite  equitable  in  that  respect,  but 
must  be  corrected  in  the  figure  of  $2400  to 
$2200,  and  with  the  addition  that  the  appel- 
lant be  adjudged  to  pay  to  the  respondents 
the  costs  of  the  contestation  raised  by  them 
against  his  declaration  as  tiers  sam,  upon  the 
said  writ  of  attachment;  and,  finally,  the 
whole  with  the  costs  of  this  appeal,  which  is 
dismissed. 

Monbslet,  J.,  dissenting.  The  only  ques- 
tion is  whether  the  sum  of  $2,200,  which  was 
paid  to  M 'Donald  by  Burke  for  the  stock  of 
Durrell,  should  be  distributed  among  the  cre- 
ditors of  Durrell.    I  do  not  think  that  this 
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money  should  go  to  the  creditors,  for  this  rea- 
son : — Nivin  and  others  became  creditors  of 
Durrell  subsequently  to  the  purchase  of  the 
stock  and  debts  by  M  'Donald ;  therefore,  in 
my  opinion,  they  have  no  right  to  this  money. 
I  have  been  altogether  at  a  loss  to  understand 
on  what  principle  the  majority  of  the  Court 
are  disposed  to  allow  Nivin  and  other  credi- 
tors to  take  possession  of  this  money,  when 
the  transfer  to  McDonald  from  M 'Gibbon  was 
anterior  to  their  becoming  creditors.  I  am 
of  opinion  that  McDonald  acted  in  good  faith 
in  these  transactions,  and  I  have  been  unable 
to  see  any  reason  for  making  him  pay  the 
$2,200  into  Court.  I  have  therefore  to  dis- 
sent from  the  judgment. 

Dbummond,  J.  I  must  say  that  I  had  some 
doubts  about  pronouncing  a  judgment  in  the 
absence  of  Burke ;  but  it  appears  to  me,  after 
reflection,  that  Burke  has  no  interest  what- 
ever in  the  case,  because.no  attempt  has  been 
made  to  assail  his  title.  The  object  of  the 
plaintiffs  is  simply  to  get  from  the  hands  of 
McDonald  the  sum  of  $2,200,  which,  as  one 
of  DurrelPs  creditors,  he  has  appropriated  to 
himself. 

Atlwiv,  J.  I  can  only  say,  in  the  language 
made  use  of  many  years  ago  by  Sir  Alexander 
Stuart,  this  is  a  case  of  stinking  fraud.  I  shall 
say  nothing  more. 

Judgment  confirmed,  (except  as  to  error  in 
the  amount,  which  was  corrected)  Mohdelbt, 
J.,  dissenting. 

A.  is  W.  Robertson,  for  the  Appellant. 

Popham,  for  the  Respondents. 


PRESIDENT  et  SYNDICS  de  la  Commune 

BE  LA  SkIGNEURIE  DE  LA  BAIE  St.  AkTOINE, 

(defendants  in  the  Court  below,)  Appel- 
lants; and  LOZEAU  et  vie,  (plaintiffs  in 
the  Court  below,)  Respondents. 

Communal  Land— Droit  &  usage  of  Umber. 

Question  as  to  the  right  of  defendants  to 
cut  timber  on  certain  communal  land. 

Held,  that  the  droit  aV  usage  (which  is  a 
proprietary  right  like  a  usufruif)  de  tons  les 
orbres  et  bois  de  haute futoie  on  the  Usiere  de 
bois  in  question,  belonged  to  the  plaintiff,  and 
that  the  defendants  merely  possessed  the  ter- 
rain oufonds  of  the  land. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court,  rendered  atSorel,  on  the  19th 


of  October,  1861,  condemning  the  defendants 
to  pay  £6  damages,  for  having  cut  timber  on 
a  certain  Usiere  de  bois. 

Baboley,  J.  The  Sieur  Lefebvre,  a  former 
proprietor  of  the  Seigniory  of  St  Antoine, 
commonly  called  La  Baie  du  Fftbvre,  made  a 
grant  to  his  tenants,  sometime  before  1724,  of 
a  tract  of  land  along  the  shore  of  Lake  St 
Peter,  for  their  common  of  pasturage,  and 
after  his  decease,  whilst  his  widow  was  in  pos- 
session of  the  Seigniory,  disputes  arose  between 
herself  and  the  commoners  as  to  its  extent, 
and  as  to  some  other  matters  connected  with 
it.    These  disputes  were  terminated  in  1724, 
and  the  extent  of  the  common  was  settled  as 
being  "  tout  le  front  qui  se  trouvera  depuis 
les  terres  que  le  feu  Sieur  Lefebvre  a  acquis 
ci-devant  du  Sieur  Courval,  jusqu'a  la  Sei- 
gneurie  Lussaudidre  ensemble  le  terrain  6tant 
depuis  les  concessions  jusqu'au  bord  da  Lac 
St.  Pierre,"  including  "  la  lisiere  de  boia  qui 
regne  le  long  du  Lac  St  Pierre."    From 
that  time  the  record  presents  nothing  to  notice 
with  reference  to  the  common  until  1822,  and 
during  that  long  interval  the  commoners  used 
their  common,  whilst  the  Seigniors  enjoyed, 
without  interruption  the  usage  de  bois  on  the 
Usiere  above  referred  to.    In  1822,  the  com- 
moners, tenants  of  the  Seigniory,  petitioned 
the  Legislature  for  their  incorporation,  for  the 
purpose  of  administering  and  managing  their 
communal  property,  and  they  were  in  conse- 
quence erected  into  a  corporation,  by  the  L. 
C.  Act,  2  Geo.  4,  cap.  10,  which  provided  for 
the  nomination  of  a  chairman  and  trustees 
from  amongst  themselves,  who  were  to  regu- 
late the  affairs  of  the  common,  fix  its  boun- 
daries, settle  the  number  and  description  of 
cattle  to  be  put  to  graze  thereon,  and  the  time 
for  grazing,  and  which  assured  a  right  of  com- 
mon to  each  tenant.    In  1824,  an  additional 
Act,  4  Geo.  4,  was  passed,  which  amended  the 
previous  one,  and  received  the  royal  assent  in 
May  of  that  year.    The  powers  of  the  chair- 
man and  trustees  ^ere  thereby  enlarged;  they 
were  authorized  to  fix  the  boundaries  of  the 
common  absolutely,  to  contract,  transact  and 
conclude  with  all  owners  of  land  adjacent  to 
or  encroaching  on  the  common,  whether  own- 
ers or  Seigniors,  upon  terms  to  be  mutually 
agreed  upon,  for  the  terminating  of  all  disputes 
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respecting  boundaries,  to  settle  and  fix  limits, 
Ac  Both  Acts  contained  a  special  saving 
clause,  whereby  the  rights  of  the  Sovereign 
and  of  all  persons  were  preserved,  such  only 
excepted  as  were  particularly  mentioned  in 
the  Acts.  These  special  Acts  had  only  refer- 
ence to  the  common  and  commoners  particu- 
larly, and  to  the  purposes  for  which  they  were 
enacted,  the  regulation,  management  ard  use 
0/  the  communal  property,  and  the  final  set- 
tlement and  definition  of  its  limits;  but  neither 
in  any  way  interfered  with  the  acquired  or 
Tested  rights  of  the  Seigniors  in  the  usage  de 
bois  in  the  lisUre  de  bois  above  referred  to, 
independently  of  the  rights  of  the  commoners 
in  the  commune  itself.  When  the  latter  Act 
was  passed  in  1824,  the  Seigniory  was 
subdivided  amongst  several  proprietors,  by 
purchases  of  separate  portions  of  it,  whereof 
the  largest  part  belonged  to  the  Demoiselles 
Lozean,  then  minors,  and  en  tutelle  of  their 
uncle  Lozeau. 

Whilst  this  subdivision  existed,  a  deed  of 
transaction,  dated  the  12th  August,  1824, 
wkhin  three  months  after  the  coming  into 
operation  of  the  second  Act  of  Parliament, 
was  executed  between  these  several  co-proprie- 
tors and  co-seigniors,  of  the  one  part,  and  the 
chairman  and  trustees  representing  the  cor- 
poration, of  the  other  part,  wherein,  after  a 
r-tatement  that  the  old  titles  of  the  common 
were  lost,  the  parties  transacted  and  contracted 
together,  they  settled  the  extent  and  bounds 
tf  the  common,  as  detailed  in  the  deed,  almost 
is  iotidcm  verbis  the  same  as  those  given 
^l-OTeas  of  1724,  and  which  detail  was  fol- 
lowed by  the  following  express  reservation : — 
"  que  les  dits  seigneurs  es-noms  et  qualitls 
■fi'ils  y  agissaient  respectivement,  se  reserve- 
rttkt  tres-exprease'ment  tous  les  arbres  et  bois 
<k  haute  futaie  settlement,  qui  se  trouveront 
Jans  l'endroit  commune*ment  appele*  la  lisiere 
>k  bois,  suivant  ses  sinuosites  depuis  les  terres 
ci-derant  et  anci^nnement  acquises  par  le  dit 
ku  Sieur  Lefebvre  du  dit  Sieur  de  Courval, 
4  aller  i  la  dite  Seigneurie  de  Labussandiere 5 
k  dit  bois  consistent  en  plaines,  Arables,  et 
autres  bois  formant  les  sucreries,  pour  en  jouir 
suivant  leurs  droits  respectivement  comme 
bon  leur  semblera,  excepts  les  arbres  et  bois 
'joi  se  trouveront  dans  le  quart  de  la  dite 


commune  que  les  dits  president  et  syndics 
concederont  ainsi  qu'ils  y  sont  autorisls  j  bien 
entendu  tou jours  que  le  terrain  ou  fonds  ou 
se  trouve  le  dit  bois  et  arbres  sus-relserve* 
appartiendra  a  la  dite  commune." 

By  this  deed  of  transaction  the  parties 
thereto  were  severally  maintained  in  their 
respective  rights,  the  tenants  retaining  the 
property  of  the  communal  land,  and  the  seig- 
niors their  reserved  right  and  property  in  the 
usage  de  bois,  and  of  the  trees  growing  in  the 
lisiere  within  the  common .  Clearly  the  terms 
of  this  deed  of  transaction  were  not  ultra  tires 
of  the  chairman  and  trustees,  but  plainly 
within  their  statutory  powers,  to  transact  and 
conclude  with  the  Seigniors ;  and  their  decla- 
ration of  the  Seigniors'  reserved  right  of  their 
usage  du  bois,  in  the  lisiere,  which  could  not 
be  withheld  from  them,  was  not  a  special 
stipulation  contractuelle,  or  contract  entered 
into  by  the  chairman  and  trustees  exorbitant 
of  their  powers. 

The  joint  Seigniors  subsequently  executed 
a  deed  of  partition  amongst  themselves,  dated 
20th  June,  1826,  for  the  division  amongst 
them  of  the  Seigniory,  according  to  their 
respective  rights  and  properties  therein ;  and 
amongst  the  divisions  thereby  established, 
four  were  apportioned  to  the  Misses  Lozeau, 
whereof  the  first  was  at  the  N.  E.  extremity 
of  the  line  of  the  common,  and  the  fourth  at 
*  the  S.  E.  extremity,  adjoining  the  dividing 
line  of  St.  Antoine  and  Labussandiere  j  their 
two  other  portions,  and  those  of  the  other  pro- 
prietors, lying  promiscuously  between  the 
first  and  fourth  portions.  Their  fourth  lot  is 
described  as  follows : — "  toute  la  partie  de  la 
dite  seigneurie  qui  se  trouvera  de  front,  a  pren- 
dre d'un  c6t£  au  nord-est  &  la  part  de  sei- 
gneurie du  dit  Sieur  Louis  Manseau,  a  aller 
aboutir  au  sud-ouest  a  la  Seigneurie  de  Labus- 
sandidre,  avec  aussi  la  part  dans  la  lisUre  de 
bois  qui  est  et  se  trouve  au-devant  et  ms-dwis  la 
susdite  partie  de  seigneurie"  It  is  proper  to 
state  here  that  in  the  partition  deed,  to  each 
particular  division  is  appended,  aa  to  this 
fourth  one,  the  same  or  an  equivalent  frontage 
portion  of  the  lisUre  de  bois  as  above. 

It  is  upon  this  fourth  allotment  that  the 
trespass  is  alleged  to  have  been  committed, 
and  the  damage  complained  of  done.    In  order 
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to  complete  this  partition,  the  several  proprie- 
tors resolved  to  have  their  respective  bounda- 
ries defined  and  laid  down  by  an  arpeniage 
and  survey,  which  was  performed  by  a  Pro- 
vincial Surveyor,  who  drew  not  only  the 
several  division  lines  of  the  respective  proper- 
ties from  each  other,  but  also  the  front  lines 
between  them  and  the  common,  including  the 
respective  portions  of  the  Usiere  in  front  of 
each  property.  These  operations  are  shown 
in  the  surveys  and  arpentages  for  each  indivi- 
dual property,  and  in  the  general  mass  of  the 
whole,  and  also  in  the  surveyors1  proc*s-ver~ 
bauxy  all  filed  of  record  in  this  case.  The 
proprietors  assented  to  the  operations  by  affix- 
ing their  signatures  to  the  several  documents 
of  the  operations,  and  the  corporation  also 
acquiesced  in  them,  their  chairman  and 
trustees  also  subscribing  the  same  documents. 
These  operations  were  completed  in  1642. 

The  female  plaintiff,  by  transactions  and 
exchanges  with  her  sister,  became  the  sole 
owner  of  their  joint  allotments,  as  specified  in 
the  partition  deed  of  1826.  She  intermarried 
with  the  male  plaintiff,  but  with  stipulation 
of  contractual  separation  de  biem. 

From  the  record  it  appears  that  frequent 
depredations  byindi  viduals  had  been  committed 
upon  the  trees  growing  and  standing  upon  the 
Usiere  de  bois  in  the  plaintiff's  allotments, 
Which  Bhe  did  her  best  to  stop  by  public  notifica- 
tions at  the  Church  door  to  the  tenants  gene- 
rally; but  these  depredations  were  made  to 
assume  unusual  proportions  at  last  by  an 
assembly  of  the  tenants,  specially  holden  on 
the  29th  November,  1858,  and  called  for  the 
express  purpose,  at  which  it  was  resolved  by 
a  majority  as  follows: — "  que  la  Corporation 
est  autorisle  i  faire  bucher  300  ou  400  cordes 
de  bois  plus  ou  moins  dans  les  limites  de  la 
dite  commune  durant  la  prlsente  hiver,  qui 
seront  vendus  par  la  dite  Corporation  pour  le 
bien  generate  de  tons  les  propriltaires  de  droit 
dans  la  dite  commune;"  and  it  was  further 
resolved  to  contest  "  toutes  oppositions  qui 
pourraient  fetre  placles  devant  eux  par  les 
Seigneurs  et  autres  A  cet  eftet."  The  chair- 
man of  the  Corporation,  one  Ctouin,  immedi- 
ately set  to  work  to  carry  out  the  resolution 
of  the  habitants,  and  put  men  to  cut  down  the 
trees  on  the  Usiere  cU  bate,  and  particularly  a 


considerable  number  upon  the  plaintiffs 
fourth  allotment  above  described,  the  wood  of 
which  was  by  the  chairman's  directions 
removed  and  converted  to  the  bien  gtottrul  da 
proprUtaires  in  the  common,  whereupon  she 
instituted  the  present  action  against  the  Cor- 
poration, for  £125  damages,  for  the  wood  cut 
and  carried  away. 

The  declaration  sets  out  her  possession  for 
more  than  a  year  and  day  before  this  trespass, 
of  the  droit  d'usage  de  tons  les  arbres  etboisie 
haute  futtrie  in  the  said  Usiere,  the  possession  of 
the  said  UsUre  de  bois  by  the  seigniors  for  more 
than  forty  years,  the  terms  and  agreement  of  tbe 
deed  of  transaction  of  12th  August,  1824, 
between  the  seigniors  and  the  Corporation,  the 
special  reservation  therein  of  their  right  in  all 
the  trees  in  the  Usiere,  the  terms  and  effect  of 
the  said  deed  of  partition,  by  the  joint  seigni- 
ors, the  plaintiff's  particular  allotments  of  the 
seigniory,  and  especially  the  fourth  above 
described,  with  the  portion  of  the  Usiere  in 
front  of  it,  her  possession  of  that  part  of  the 
UsUre  by  herself  and  auteurs  for  more  than 
forty  years  last  past,  and  her  present  sole  title 
thereto.  She  then  charges  the  defendants 
with  maliciously  and  knowingly  committing 
the  injur/  and  damage  complained  ofj  with 
intent  to  damnify  her,  and  her  actual  damage 
of  £125,  for  which  she  prays  their  condemna- 
tion with  costs. 

The  defendants  have  pleaded,  by  peremp- 
tory exception,  that  neither  the  plaintiff  nor 
her  auteurs  ever  had  or  could  have  any  right 
of  usage  in  the  Usiere  de  bois,  which  has 
always  formed  part  of  the  common,  and  that 
neither  she  nor  they  possessed  the  UsUrt 
freely,  peaceably  and  publicly ;  that  the  com- 
moners have  cut  and  carried  away  from  the 
common  for  more  than  thirty  years,  le  bois  « 
eux  ntcessairc ;  that  the  deed  of  transaction  of 
the  12th  August,  1824,  was  ultra  vires  of  the 
Corporation,  and  did  not  nor  could  confer 
upon  plaintiff  and  her  auteurs  any  usage  de 
bois  or  servitude  in  the  trees  and  wood;  that 
plaintiff  never  indicated  her  proprietary  right* 
before  the  commissioner  appointed  under  the 
statute  to  settle  the  rights  of  the  commoners 
in  the  common,  ergo  actio  turn  and  annulment 
of  deed  of  transaction. 
Two  special  pleadings  follow,  one  by  each 
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party,  plaintiff  and  defendants.  The  plaintiff, 
in  reply  to  defendants1  plea,  specially  alleges 
the  feodal  and  seigniorial  rights  of  herself  and 
mteurs  over  the  common,  that  the  said  com- 
missioner had  no  statutory  authority  over  her 
or  her  auteurs,  and  that  any  judgment  ren- 
dered by  him  as  against  her  or  them,  would 
he  of  no  effect ;  and  then  denying  finally  the 
allegations  of  the  peremptory  exception  in 
general  She  concludes  that  as  to  her,  if  it 
be  necessary,  the  commissioner's  judgment 
should  be  set  aside  and  her  action  maintained. 
The  defendants  on  their  part  specially  reply 
to  her  special  answer,  by  demurring  to  the 
allegation  of  feodal  right  set  up  by  her  over 
the  common,  which  they  allege  was  an  oner- 
ous not  gratuitous  grant ;  wherefore  dismissal 
of  her  action .  Both  of  these  special  pleadings 
are  illegal,  except  as  to  her  general  dene- 
gauon  of  the  defendants'  peremptory  excep- 
tion, and  should  have  been  dismissed. 

A  mass  of  oral  testimony  followed  the  plead- 
ings, which  may  be  summed  up  as  follows : 
that  plaintiff  and  her  auteurs  constantly,  pub- 
liely  and  freely  enjoyed  the  right  of  property 
and  usage  de  bois  over  all  the  trees  in  the  Usie- 
rt;  that  depredations  by  individuals,  some  of 
whom  were  commoners,  some  not,  were  com- 
mitted upon  the  trees  and  wood  in  contraven- 
tion of  her  repeated  and  annual  notifications 
against  such  maraudage ;  that  the  sugaries 
were  exploits*  by  the  plaintiff  or  for  her  use 
and  advantage;  that  the  depredations  were  the 
acts  of  individuals,  few  in  number  out  of  the 
entire  body  of  the  habitants  intSressis,  and 
oerer  by  the  latter  in  general,  or  as  a  body  of 
commoners  j  that  even  these  depredations 
were  neither  continuous  nor  public,  and  that 
wither  as  an  unincorporated  body,  nor  as  a 
corporation,  had  her  rights  in  the  UsUre  de 
bis  been  interfered  with  by  them  previous  to 
the  date  of  the  resolution  to  that  effect  of  29th 
Korember,  1858,  under  which  her  wood  was 
cat  down  and  converted  to  the  use  of  the  cor- 
poration i  that  upwards  of  fifty  cords  of  wood 
were  so  taken,  to  her  damage  of  upwards  of 
£50. 

This  oral  testimony  is  accompanied  by 
several  documents  filed  in  support  of  the  plain- 
tiffs pretensions,  some  whereof  have  been 
**ready  adverted  to,  and  amongst  them  she 


has  produced  a  copy  of  an  ancient  document, 
dated  in  1724,  by  which  the  disputes  between 
the  censitoires  and  the  then  holder  of  the 
seigniory  appear  to  have  been  settled  between 
them.  It  has  not  been  filed  or  declared  upon 
as  a  title  of  property,  nor  is  it  necessary  to 
consider  it  in  that  character,  but  it  is  avail- 
able for  the  plaintiff  as  documentary  evidence. 
It  is  the  judgment  of  1724,  rendered  by  the 
Deputy  of  the  Intendant  de  Justice,  and  estab- 
lished the  extent  and  boundaries  of  the  com- 
mune precisely  as  they  have  since  continued, 
for  the  purpose  of  the  commoners'  pasturage, 
and,  after  making  certain  reservations  of  less- 
er importance  to  the  Seignior,  concludes  with 
this  special  reservation :  "  lui  reservons  en 
outre  tous  les  arbres  6tant  en  la  susdite  lisiere 
de  bois,  pour  en  disposer  par  elle,  ainsi 
qu'elle  en  jugera  a  propos."  From  that  time 
the  commoners'  right  in  the  common  and  the 
Seignior's  right  in  the  lisiere  de  bois,  have 
been  coincident  and  co-extensive,  and  it  may 
not  improperly  be  said,  upon  a  fair  examination 
of  the  whole  case,  that  the  plaintiff  has  from 
that  time,  shown  a  continuous  and  uninter- 
rupted right  and  property,  as  well  as  posses- 
sion of  her  usage  de  boisf  down  to  the  institu- 
tion of  her  action,  with  the  full  and  perfect 
acquiescence  of  the  commoners  in  that  right, 
through  the  deed  of  transaction  of  1824,  and 
the  arpentage  of  1842,  in  connection  with  the 
deed  of  partition  of  1826,  until  the  date  of  their 
adverse  resolution  of  1858,  in  which  they 
impliedly  admit  the  plaintiff's  right,  by  decid- 
ing to  contest  it,  and  this  for  the  first  time. 
This  continuity  of  right  and  of  possession  of 
itself  constitutes  in  law  a  viritable  droit, 
because  the  droit  d1  usage  de  bois  is  not  a  ser- 
vitude, it  is  a  proprietary  right  like  a  usufruct. 
The  authors  characterise  it  as  a  droit  immo- 
bilier,  un  cUmembrement  of  the  real  property. 
"  Cest  une  siparation  perpituelle  du  droit  de 
jouissance  dans  les  arbres  de  celui  de  la  pro- 
priSU,"  and  rests  upon  a  proprietary  right 
acquiesced  in  and  acknowledged  by  the  Cor- 
poration since  its  existence  as  such  in  1822, 
and  sustained  by  an  uninterrupted  possession 
non  desertie  ou  abandonnie  by  the  plaintiff  or 
her  auteurs  during  the  interval  from  that 
year. 
The  right  and  property  of  the  defendants 
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in  the  communal  land,  including  the  land  on 
'  which  the  lisUre  de  bois  is  standing,  are  not 
questioned  by  the  plaintiff;  but  they  have 
shown  no  title  to  those  trees  in  question,  and 
the  trespasses  and  depredations  committed  by 
a  few  marauders  upon  the  wood  in  the  Usiere 
before  the  date  of  the  resolution  of  1858,  can- 
not acquire  to  the  Corporation  a  right  over  the 
plaintiff's  property  which  the  Corporation  had 
not  previously  had,  nor  justify  the  claim  to 
prescriptive  exclusion  of  the  plaintiff  from  her 
usage  de  bois.  The  defendants  have  shown 
none  of  the  legal  ingredients  required  to  estab- 
lish prescription  in  their  own  favour,  or  to 
divest  the  plaintiff.  Having  then  no  title  in 
themselves,  and  no  possessory  or  prescriptive 
right,  the  act  of  the  defendants  complained  of 
by  the  plaintiff  was  unjustifiable,  and  their 
peremptory  exception  was  therefore  properly 
dismissed,  by  the  judgment  of  the  Court 
below,  which  also  properly  maintained  the 
plaintiff's  action.  This  Court  confirms  that 
judgment  with  costs,  and  would  have  been 
disposed  to  have  extended  the  amount  of  the 
damages  thereby  awarded,  by  giving  exem- 
plary damages  to  put  a  stop  to  such  outrageous 
proceedings;  but  taking  into  consideration 
that  the  costs  will  be  heavy,  the  original  judg- 
ment will  stand  unchanged,  and  we  therefore 
confirm  the  judgment  as  it  is,  with  costs 
against  defendants. 

Drummond,  J.  It  is  proper  to  say  that  the 
Court  does  not  rely  upon  the  old  judgment 
referred  to  by  Mr.  Justice  Badgley.  There  is 
no  proof  that  it  is  an  ancien  document  I  do 
not  look  upon  it  as  of  any  authority  whatever. 

Aylwin,  and  Mondelkt,  JJ.,  concurred. 
.  Judgment  confirmed. 

Olivier  <fc  Armstrong,  for  the  Appellants. 

Lafrenaye  &  Bruneau,  for  the  Respondents. 


ANGERS,  (plaintiff  in  the  Court  below,) 
Appellant;  and  ERMATINGER  et  al., 
(defendants  in  the  Court  below,)  Respon- 
dents. 

Promissory  Note — Payment  by  Goods. 
To  an  action  on  a  note,  Thomas,  one  of  the 
endorsers,  pleaded  payment.  It  appeared 
that  he  had  furnished  the  plaintiff  with  gro- 
ceries, the  accounts  for  which  were  stated  in 
the  pass-book  to  have  been  "  settled/'  but  it 
did  not  appear  that  any  money  passed.    The 


plaintiff  having  given  unsatisfactory  replies 
when  examined  as  to  his  payments,  it  wia 
held  that  the  price  of 'the  goods  must  be 
deducted  from  the  note. 

This  was  an  appeal  from  a  judgment  of  the 
Circuit  Court,  rendered  at  Montreal,  by  Jfoni, 
J.,  on  the  30th  of  December,  1865,  by  which 
the  plaintiff's  claim  of  $129  was  reduced  to 
$24. 

Badgley,  J.  This  action  is  upon  a  promis- 
sory note,  dated  21st  February,  1861,  made  by 
one  of  the  defendants  in  favour  of  the  other,  by 
him  endorsed  to  one  Malhiot,  and  by  the  latter 
endorsed  to  the  plaintiff,  the  holder.  It  was 
protested  in  May  following,  and  was  for  $135. 

The  plea  to  the  action  is  the  payment  of  the 
note  by  the  payee,  who  was  a  grocer  at  the 
time  of  the  transactions  between  the  parties, 
by  cash  paid  and  by  groceries  supplied  to  the 
plaintiff*.  The  cash  payment  was  $35,  and 
the  amount  of  goods  supplied  was  $82  83. 
The  plaintiff,  by  his  replication,  admitted  for 
the  first  time  the  cash  payment,  •  which  had 
been  omitted  to  be  credited.  He  likewise 
admitted  his  purchase  of  the  groceries  sup- 
plied to  him,  as  charged,  for  $82  88;  but 
alleged  positively  and  expressly  that  he  had 
paid  the  amount  in  cash  to  Thomas,  and  that 
his  cash  receipts  were  to  be  found  in  the  pass- 
book filed  by  him,  in  which  were  entered  in 
detail  all  his  purchases,  and  also  his  pay- 
ments, which  were  receipted  therein  by 
Thomas,  under  his  signature. 

The  only  question  in  the  case,  then,  taking 
the  plaintiff's  admission  of  the  payment  of 
$35,  and  of  the  amount  charged  for  his  pur- 
chases, was  the  actual  payment  of  the  latter 
by  him,  and  this  issue  rests  upon  him  to 
prove  in  his  own  favour. 

The  facts  of  record  are  few  and  simple. 
Whilst  the  plaintiff'  held  this  note,  dated  in 
February,  1861,  and  protested  in  May  follow- 
ing, and  being  then  the  creditor  of  the  defend     j 
ants  for  the  amount,  he  commenced  to  take 
from  Thomas,  one  of  them,  a  trading  grocer, 
his  supply  of  groceries.    His  first  purchase 
was  on  the  11th  of  December,  1861.     On  the 
24th  of  the  same  month,  he  received  from 
Thomas  $35  in  cash  on  account  of  the  note, , 
and  continued  to  supply  himself  from  Thoma*' 
store  until  the  28th  of  March,  1863,  *rhen  hi*l 
gross  purchases  amounted  to  $82  88.    Ha| 
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used  a  paaa  book  in  which  the  entire  pur- 
chases were  entered  at  length,  and  which  he 
produces  in  support  and  as  evidence  of  their 
actual  payment  by  him.    The  book  contains 
settlements  at  intervals  down  to  the  close  of 
the  account,  and  these  are  signed  by  Thomas. 
In  denial  of  the  plaintiff's  payments,  and  in 
proof  that  these  were  mere  settlements  to  be 
credited  on  the  note,  the  evidence  consists, 
first,  of  Tooke,  a  clerk  of  Thomas  during  the 
time,  who  was  cognizant  of  the  purchases j  and, 
secondly,  of  the  plaintiff  himself.     The  clerk 
says  that  no  money  passed,  that  he  was  so  told 
by  Thomas,  which,  of  course,  is  not  evidence ; 
bathe  adds,  and  swears  positively,  that  no 
entries  of  such  payments  appear  in  the  books, 
where,  doubtless,  they  would  have  been  found 
had  money  really  been  paid.    The  purchase 
of  goods  ceased  on  the  28th  of  March,  1863) 
the  action  was  instituted  in  May,  1865,  and 
the  mquite  was  taken  not  long  after.    The 
plaintiff  was  particularly  examined  with  refer- 
ence to  these  cash  payments  alleged  to  have 
been  made  by  him,  and  his  long  and  searching 
examination    has   disclosed    a  considerable 
amount  of  equivocation,  and  a  seeming  desire 
not  to  disclose  all  the  particulars  within  his 
knowledge.     He  is  a    bill-broker    and    dis- 
counter, and  a  man  of  business,  but  he  can 
gzre  no  information  in  what  manner  these 
alleged  cash  payments  were  made,   the  cir- 
cnmstancea  of  the  payments,    the  kind  of 
money  he  paid  in,  or  how  they  were  made. 
He  affirms  that  he  cannot  recollect  any  of 
these  particulars,  but  that  they  must  have 
been  made,  because  the  pass-book  shows  the 
receipts.     Such  testimony  coming  from    the 
party  plaintiff;  himself  interested  to  support 
his  own  case,  is  far  from  satisfactory,  and 
raises  an  apprehension  that  such  equivoca- 
tions cover  reticences  against  the  fact.     When 
it  is  considered  that  the  grocer's  books  show 
no  such  entry,  that  no  irregularity  is  imputed 
to  them,   that  the  plaintiff  was  a  business 
man,  well  aware  of  his  business  transactions, 
because  he  refers  to  his  previous  business 
transactions   with  Malhiot,   from  whom   he 
received  this  note;  that  no  long  interval  of 
time  elapsed  after  the  grocery  transactions 
until  the  time  of  his  examination,  in  which  his 
recollections  could  have  been  hazed ;  that  he 


omitted  to  credit  the  $35  in  cash  paid  within 
a  few  days  of  his  beginning  to  take  these  gro- 
ceries j  that  he  was  all  along  the  holder  of  the 
note,  and  the  creditor  of  the  grocer  during  the 
entire  period  in  which  he  was  supplied  by  the 
latter  with  groceries ;  that  at  no  time  did  he 
apply  for  payment  of  the  note  until  the  insti- 
tution of  his  action  in  May,  1865,  whilst  during 
this  time  he,  the  creditor,  was  actually  paying 
cash  out  of  his  pocket  for  goods,  which  the 
creditor,  conceived  he  was  giving  on  account 
of  the  amount  of  the  note, — such  a  case  is 
inconceivable  in  a  business,  or  even  a  mode- 
rately intelligent  man ;  and  coupling  his  own 
unsatisfactory  evidence  in  support  of  his  posi- 
tive assertion  of  his  actual  payments  in 
money,  shown  by  the  alleged  receipts  in  the 
pass-book,  but  which,  except  in  one  instance 
only,  are  entered,  not  under  the  form  of 
"received  payment,"  but  simply  "  settled," 
.we  are  not  disposed  to  interfere  with  the 
judgment  appealed  from,  and  therefore  con- 
firm it  with  costs  of  this  Court. 

Mohdblet,  J.,  dissenting.  In  my  opinion 
it  is  satisfactorily  proved  that  the  plaintiff 
paid  for  the  goods  obtained  from  Thomas.  It 
is  not  extraordinary  that  after  the  lapse  of 
several  years,  the  plaintiff  should  not  be  able 
to  give  answers  respecting  the  details  of  these 
transactions.  I  think,  therefore,  the  judg- 
ment should  be  reversed. 

Drummokd,  J.  I  must  admit  that  in  con- 
curring in  the  judgment  of  the  majority,  I  may 
be  concurring  in  an  act  of  injustice,  because 
the  evidence  is  not  satisfactory  on  one  side  or 
the  other.  Tooke,  the  clerk  of  Thomas,  stated 
that  he  was  certain  that  the  plaintiff  never 
paid  any  money  whatever  to  Thomas  for  the 
goods ;  but  on  cross-examination  he  admitted 
that  he  never  was  present  when  the  receipts 
were  given  to  the  plaintiff;  that  he  knew  the 
receipts  were  given  on  account  of  the  note, 
because  Mr.  Thomas  told  him  so.  He  thus 
leaves  us  in  doubt.  The  plaintiff  might  have 
dispelled  that  doubt  if  he  had  answered  like  a 
straightforward  man,  but  his  answers  are  mo9t 
decidedly  unsatisfactory.  He  says  that  he 
has  forgotten  all  about  his  payments,  except 
that  they  were  made  in  money.  This  was 
exactly  the  case  in  which  to  propose  the  ser- 
vient suppUtoire,  and  I  would  have  been  dis 
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posed  to  order  the  record  to  be  sent  back  for 
this  purpose.  Where  a  judge  is  in  doubt 
as  to  the  justice  of  a  judgment,  it  seems  to 
me  that  he  should  confirm  it,  especially  in  a 
case  like  this,  where  the  judgment  tends  to 
liberate  a  party  from  an  obligation.  I  there- 
fore concur  in  the  judgment. 

Aylwin,  J.  This  Court  has  never  ordered 
a  reference  to  the  sermentjudiciaire,  and  there- 
fore I  should  be  extremely  unwilling  to  alter 
the  practice.  However,  I  will  say  this,  that 
it  was  highly  desirable  that  there  should  have 
been  a  reference  to  the  serment  judiciatre, 
more  particularly  as  in  a  recent  statute  there 
is  a  clause  which  authorizes  the  judges  of  the 
other  Court  to  order  the  serment  judiciaire, 
which  power  formerly  did  not  exist  in  com- 
mercial cases. 

Judgment  confirmed,  Mondelet,  J.,  dis- 
senting. 

Lanciot  is  Laurier}  for  the  Appellants. 

Perkins  is  Stephens,  for  the  Respondents. 


Dec.  1,  2,  4,  1866. 
FERRIER,   (opposant  in  the  Court  below,) 

Appellant,  and  DILLON,  (plaintiff*  in  the 

Court  below,)  Respondent. 
Practice — Delay  in  returning  Writ  of  Appeal. 

Held,  that  where  the  delay  in  returning  a 
writ  of  appeal  is  caused  by  the  neglect  of  the 
prothonotary,  and  not  of  the  party  appellant, 
the  latter  may  nevertheless  be  condemned  to 
pay  the  costs  of  the  respondent's  motion  to 
have  the  appeal  dismissed,  his  recourse  being 
by  direct  action  against  the  prothonotary. 

Mr.  Perkins  moved  on  behalf  of  the  res- 
pondent, that  inasmuch  as  the  appellant  had 
failed  and  neglected  to  return  the  writ  of  appeal 
with  the  record  from  the  Superior  Court,  and 
the  return  day  had  passed  without  the  appel- 
lant having  taken  any  proceedings,  the  appeal 
be  declared  abandoned  and  deserted. 

This  motion  was  served  upon  the  appel- 
lant's attorneys  on  the  19th  of  November, 
1866,  and  made  in  Court  on  the  1st  December 
following.  About  this  time  the  record  was 
returned  before  the  Court,  and  the  question  of 
costs  on  the  motion  alone  remained. 

Mr.  Cross,  Q.  C,  for  the  appellant,  sub- 
mitted an  affidavit  of  his  partner,  A.  H.  Lunn, ' 
showing  that  he  had  repeatedly  applied  to  the 


Prothonotary  to  return  the  writ  of  appeal 
before  the  Court,  with  the  record  and  proceed- 
ings, and  had  notified  him  that  a  motion  hid 
been  made  to  dismiss  the  appeal,  on  account 
of  the  delay  in  doing  so.  The  delay  was 
caused  solely  by  the  neglect  of  the  Prothono- 
tary, and  no  costs  should  be  allowed  on  the 
motion. 

Judgment  was  given  Dec.  4. 

Aylwin,  J.  In  this  case  we  are  unfortu- 
nately under  the  necessity  of  giving  the  costs 
against  the  appellant. 

Mr.  Gross.  But  against  the  Prothonotary, 
not  against  the  party  ? 

Aylwin,  J.  How  can  we  condemn  the 
Prothonotary,  when  he  has  not  been  heard 
before  us  ? 

Mr.  Cross.  But  the  party  should  not  suffer 
for  the  neglect  of  the  Prothonotary.  It  has 
not  been  the  practice  to  make  the  party  liable 
for  costs  in  such  cases.  At  least  the  Protho- 
notary should  have  been  served  with  a  copy 
of  the  motion. 

Aylwin,  J.  We  have  nothing  to  do  with 
the  Prothonotary  here.  It  was  not  necessary 
that  he  should  have  been  served  with  the 
motion.  Your  remedy  is  by  a  direct  action 
against  him,  and  J  am  desirous  of  seeing  the 
proper  remedy  taken,  as  the  principle  is  of 
the  highest  importance. 

Dbummond,  Badgley,  and  Mondelbt,  JJ., 
concurred  in  the  judgment. 

The  order  of  the  Court  was  that  the  respond- 
ent take  nothing  by  the  motion,  save  and 
except  as  to  the  costs,  which  the  appellant 
was  condemned  to  pay  to  the  respondent. 

Cross  is  Lu/tn,  for  the  Appellant. 

Perkins  is  Stephens,  for  the  Respondent. 

Dec.  4,  7. 
Les  Dames  Relioieuses  Hospitalieres  db 
St.  Joseph  de  l'HOTEL  DIEU  de  Mon- 
treal, (defendants  in  the  Court   below,) 
Appellants  j  and  Corporation  Village  de 
ST.  JEAN  BAPTISTE,  (plaintiffs  in  the 
Court  below,)  Respondents. 
Appeal— Municipal  Act— Amending  Act,  24. 
Vict.  c.  29. 
HeWL  that  there  is  no  appeal  from  decisions 
of  the  Superior  and  Circuit  Courts,  under  the 
Act  24  Vict.  c.   29,   amending  the  Lower 
Canada   Consolidated    Municipal    Act,    the 
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unending  statute  being  an  integral  part  of 
the  original  Act. 

M.  Ommety  for  the  respondents,  moved  to 
reject  the  appeal  taken  from  a  judgment  ren- 
dered by  the  Superior  Court,  on  the  29th  Sept. 
1866.  The  action  was  brought,  tor  the  recov- 
ery of  taxes  and  assessments  due  to  the  Muni- 
cipality, under  the  Lower  Canada  Consoli- 
dated Municipal  Act,  C.  S.  L.  C.  cap.  24,  and 
under  this  act  the  right  of  appeal  from  deci- 
sions rendered  by  virtue  of  it  is  taken  away. 
In  Groulx  v.  Corporation  de  la  ParoUte 
deSt.  Laurent,  (10  Jurist  75,  2  L.  C.  L.  J.  11,) 
it  was  held  that  there  is  no  appeal  from  a 
judgment  under  the  Municipal  Act.  That 
decision  applies  here. 

M.  Boy,  Q.  C,  for  the  appellants.  The 
action  is  not  brought  under  the  Municipal  Act 
of  1860,  but  under  the  amending  statute,  24 
Vic  c.  29.  This  makes  no  reference  to  there 
being  no  appeal  from  decisions  under  it.  The 
right  of  appeal  must  be  assumed,  unless 
expressly  taken  away.  The  provision  in  the 
original  Act  is  not  applicable  to  actions  under 
the  amending  statute. 

M.  (hnmetj  in  reply.  The  amending  Act  is 
an  integral  part  of  the  original  statute,  and 
the  provision  in  the  original  Act,  taking  away 
the  right  of  appeal,  applies  with  equal  force 
to  decisions  under  the  amending  Act. 

Judgment  was  rendered  Dec.  7. 

Babouby,  J.  The  Court  is  of  opinion  that 
the  motion  made  by  the  respondents  must  be 
granted.  The  amending  statute,  after  mak- 
ing certain  amendments  to  the  original  act, 
enacts  (Sec  30)  that  the  amending  act  shall 
be  read  together  with  the  original  act,  and 
there  is  nothing  in  it  which  does  away  with 
the  exclusion  of  the  right  of  appeal  contained 
in  the  original  act.  Taking,  therefore,  the 
two  acts  together,  inasmuch  as  this  Court 
has  no  jurisdiction  with  respect  to  any  judg- 
ment of  the  Circuit  or  Superior  Court  rendered 
in  virtue  of  the  original  act,  ao  it  can  have 
none  with  respect  to  judgments  under  the 
amending  act. 

Mosdklbt,  J.  The  amendment  must  be 
considered  as  an  integral  part  of  the  original 
act. 

Atlwik,  and  Dbjtmmoxd,  JJ.,  concurred. 

Motion  granted. 


Roy  A  Joseph,  for  the  Appellants. 
Moreau  &  Oitimet,  for  the  Respondents. 


JONES  xt  al.,  Appellants ;  and  LEMOINE, 

Respondent. 

Pract&ct — Appeal  to  Privy  Council. 

Held,  that  the  delay  of  six  months  fixed  by 
Consol.  Stat.  L.  C.  cap.  77,  sec.  53,  during 
which  execution  on  the  judgment  is  suspend- 
ed, is  not  absolute,  but  directory  only,  and 
the  Court  of  Appeal  may  refuse  to  order  the 
record  to  be  remitted  to  the  Court  below  to 
the  intent  that  execution  may  be  sued  out, 
where  the  appellant  has  lodged  his  appeal 
before  the  Privy  Council  soon  after  the  expi- 
ration of  the  six  months. 

Mr.  Barnard,  for  the  respondent,  moved 
that  inasmuch  as  the  certificate  of  the  Clerk 
of  the  Privy  Council,  stating  that  an  appeal 
to  the  Privy  Council  of  Her  Majesty  has  been 
instituted,  and  that  proceedings  have  been 
adopted  on  the  appeal,  was  not  filed  within 
the  delay  required  by  law,  and  inasmuch  as  the 
Deputy  Clerk  of  this  Court  refuses  to  transmit 
the  record  in  this  cause  to  the  Court  of  first 
instance,  he  be  enjoined  to  so  transmit  it  forth- 
with. The  object  of  the  motion  was  to  enable 
the  respondent  to  take  execution.  The  appel- 
lant has  six  months,  running  from  the  allow- 
ance of  the  appeal,  and  the  certificate  of  the 
Clerk  of  the  Privy  Council  should  be  received 
here  within  that  time.  The  certificate  in  this 
instance,  moreover,  is  not  in  proper  form. 
So  far  from,  stating  that  proceedings  have  been 
had  on  the  appeal,  it  states  that  no  proceed- 
ings have  been  taken  on  the  appeal,  and  that 
the  appeal  will  be  dismissed  if  no  proceedings 
are  taken  within  three  months. 

Badolet,  J.  The  delay  ran  from  the  9th  of 
March,date  of  rendering  judgment,  and  expired 
on  the  9th  of  September.  The  certificate  is 
dated  on  the  13th,  four  days  after.  In  the 
race  of  this,  I  will  not  interfere  to  prevent  the 
appellants  from  proceeding. 

Druhmokd,  J.  The  certificate  should  be 
filed  here  within  the  six  months.  I  think,  how- 
ever, we  have  a  discretionary  power,  and  that 
we  should  not  interfere  if  the  parties  are  push- 
ing on  the  appeal. 

Mr.  Barnard.  The  delay  is  positive  and 
absolute.  If  the  certificate  is  not  filed  here 
within  the  six  months,  it  is  no  certificate,  and 
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cannot  stop  my  proceedings.  The  law  was 
made  for  the  express  purpose  of  putting  an 
end  to  vexatious  delays  in  the  prosecution  of 
appeals  before  the  Privy  Council.  It  is  well 
known  that  appeals  are  frequently  instituted 
for  the  purpose  of  obtaining  delay.  The  rule 
in  this  instance  should  be  as  strictly  enforced 
as  the  fifteen  days'  rule  for  appeals  from  the 
Circuit  Court,  which  has  been  held  to  be 
absolute. 

Badgley,  J.  We  cannot  count  minutes  in 
this  manner.  The  appellants  are  only  three 
or  four  days  behind  time. 

Dbummond,  J.  I  think  the  law  is  decidedly 
in  favour  of  Mr.  Barnard's  pretensions,  but 
under  the  circumstances,  as  the  appellants 
have  taken  steps  to  prosecute  the  appeal,  and 
must  proceed  within  three  months,  I  think 
the  Court  may  exercise  a  discretion. 

Aylwin,  J.  I  have  entertained  no  doubt 
on  this  point.     The  motion  is  rejected. 

Drummond,  Badgley,  and  Mondelet,  JJ., 
-concurred. 

Moreau,  Ouimet  &  Chapleau,  for  the  Appel- 
lants. 

Barnard,  for  the  Respondent. 


Dec.  6th,  1866. 
THE  QUEEN  t>.  PAXTON. 
Reservation  of  Questions  by  Criminal  Courts 
— C  S.  L.  C.  Cap,  77,  Sec.  57. 

Held,  that  under  C.  S.  L.  C.  Cap.  77,  Sec. 
57,  no  question  of  law  which  has  arisen  on 
the  trial,  can  be  reserved,  unless  there  has 
been  a  conviction. 

This  was  a  case  reserved  by  Drummond,  J., 
at  the  September  term  of  the  Court  of  Queen's 
Bench,  sitting  on  the  Crown  side.  The  pri- 
soner, John  Paxton,  formerly  resident  in  Mon- 
treal, had  been  surrendered  by  the  United 
States  Government,  under  the  Extradition 
Treaty,  on  a  charge  of  forgery.  He  was 
indicted,  at  the  September  term,  for  feloni- 
ously uttering  a  forged  promissory  note.  His 
counsel,  Mr.  Devlin,  filed  a  plea  that  the  pri- 
soner, having  been  extradited  on  a  charge  of 
forgery,  could  not  be  tried  on  any  other  charge. 
The  Crown  demurred  to  this  special  plea,  and 
the  trial  was  not  proceeded  with  till  the  opi- 
nion of  the  full  Court  should  have  been  taken. 

Mr.  Carter,  Q.  C,  appeared  for  the  Crown, 


and  was  proceeding  to  support  the  demurrer. 

Aylwin,  J.  Has  there  been  any  trial  in 
this  case? 

Mr.  Carter.    Not  upon  this  indictment. 

Mondelet,  J.  If  there  has  been  no  trial, 
how  was  the  case  reserved  ? 

Mr.  Carter.  The  reservation  was  the  act 
of  the  Court  itself,  and  the  counsel  on  both 
sides  were  anxious  for  a  decision  on  the  point. 

Mondelet,  J.  But  the  statute  is  positive. 
Sec.  57,  "  When  any  person  has  been  convicted 
of  any  treason,  felony  or  misdemeanour,  at 
any  criminal  term  of  the  said  Court  of  Queen's 
Bench,  Ac.,  the  Court  before  which  the  case 
has  been  tried,  may,  in  its  discretion,  reserve 
any  question  of  law  which  has  arisen  on  the 
trial,"  &c.  There  can  be  no  reservation  unless 
there  has  been  a  conviction.  I  remember  that 
the  late  Chief  Justice  Sir  L.  Lafontaine  refused 
to  hear  a  case  which  I  had  reserved  before 
trial.    The  Court  has  no  jurisdiction. 

Drummond,  J.  I  did  not  look  at  the  sta- 
tute at  the  time,  and  the  question  was  not 
raised  by  counsel  j  but  it  seems  that  I  was 
premature  in  my  reservation  of  the  case. 

Mr.  Kerr,  for  the  prisoner,  referred  to  the 
English  practice  under  a  similar  statute. 

Drummond,  J.  Can  you  find  any  case 
under  the  English  law,  in  which  a  point  was 
reserved  before  conviction  ?  If  so,  I  would  be 
disposed  to  follow  it,  because  it  is  extremely 
inconvenient  that  a  party  should  be  compelled 
to  proceed  to  trial,  when  the  question  is 
whether  there  should  be  a  trial  or  not. 

Mr.  Kerr  said  he  had  not  anticipated  any 
difficulty  on  this  point,  and  had  not  looked 
into  the  authorities.     , 

The  following  order  was  then  made  by  the 
Court,  (Aylwin,  Drummond,  Badgley,  and 
Mondelet,  JJ.) : — Seeing  that  no  conviction 
has  been  had  in  this  cause,  and  that  therefore 
the  Court  now  here  has  no  jurisdiction  in  the 
premises,  it  is  ordered  that  the  case  reserved 
by  the  Court  of  Queen's  Bench,  sitting  on  the 
Crown  side  at  Montreal,  and  referred  to  this 
Court,  sitting  in  error  in  criminal  cases,  be 
returned  and  remitted  to  the  said  Court,  to 
the  end  that  such  other  proceedings  be  there 
had  as  to  law  and  justice  appertain. 

Carter,  Q.  C,  for  the  Crown. 
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Kerr  (representing  Mr.  Devlin),  for  the 
prisoner. 

[The  same  order  was  made  on  the  same 
day  in  the  case  of  Regina  v.  Dtmfep,  in  which 
&  question  of  law  had  also  been  reserved  by 
Drummond)  J.,  before  trial.] 


SUPERIOR  COURT. 

LEMOINE  r.  UONAIS. 

June  27th,  1866. 
Action  to  rescind  Deed  of  Sale  and  Transfer. 

Held,  that  the  Court  will  not  proceed  to 
adjudicate  upon  a  demand  to  annul  a  deed  of 
sale,  where  persons  interested  in  such  deed 
have  not  been  made  parties  to  the  suit. 

That  although  open  possession  for  a  period 
slightly  falling  short  of  the  term  necessary  for 
prescription  is  not  a  legal  ground  of  defence  to 
an  action  to  rescind  the  deed  of  sale  under 
which  the  property  has  been  held,  yet  a  pre- 
sumption of  good  faith  on  the  part  of  the  pos- 
sessor arises  from  it,  which  may  be  regarded 
in  the  decision  of  the  case. 

That  where  the  sale  is  made  by  husband  and 
wife,  a  eontre  lettre,  passed  after  the  sale,  be- 
tween the  purchaser  and  the  husband  only, 
which  does  not  contain  anything  injurious  to 
the  interests  of  the  wife,  is  not  illegal. 

That  a  deed  of  sale  cannot  be  rescinded  on 
the  (pound  of  Usion,  where  the  amount  of  the 
consideration,  and  the  actual  value  of  the  pro- 
perty at  the  time  of  the  execution  of  the  deed, 
are  not  fully  established. 

The  facts  of  this  case  which  has  been  in 
litigation  for  ten  years,  are  set  forth  in  the 
lodgment. 

Mojtc,  J.  This  is  an  action  brought  to  set 
aside  a  sale  of  certain  property,  on  the  30th 
October,  1846,  from  Mr.  and  Mad.  Regnier  to 
Mr.  Lionais,  the  defendant.  The  plaintiff  sues 
as  the  eessionnaire  of  Mad.  Regnier' s  rights. 
He  waited  till  the  29th  October,  1856,  ten 
years  less  one  day  after  the  sale,  and  then 
brought  his  action.  In  reading  over  the  alle- 
gations of  the  pleadings,  it  is  painful  to  con- 
template the  tone  and  the  force  of  the  language 
employed,  by  which  fraud,  force  and  violence 
of  every  description  are  charged  against  Mr. 
Lionais.  It  is  alleged  that  he  conspired  with 
Mr.  Regnier,  a  profligate  husband,  to  use  every 
meant  far  the  purpose  of  stripping  the  wife  of 
the  latter  of  all  she  possessed.  It  is  painful  to 
tee  a  fellow-citizen  accused  of  such  monstrous 
conduct 


The  first  question  is  whether  the  authoriza- 
tion by  Mr.  Regnier  of  his  wife  in  the  deed  of 
1846  was  void  or  not.  On  this  question  I  have, 
after  due  examination,  come  to  the  conclusion 
that  the  authorization  given  by  Mr.  Regnier 
to  his  wife  was  perfectly  legal.  The  next 
question  is  whether  there  was  any  fraud  in  the 
deed.  I  have  looked  into  this  question  with 
a  great  deal  of  care,  and  I  find  no  evidence 
whatever  of  fraud  except  in  the  evidence 
of  Chamilly  De  Lorimier,  Mad.  Regnier*  s  son- 
in-law.  Mr.  Lionais  has  been  subjected  to  a 
cross-examination,  unparalleled  in  my  exper- 
ience for  its  length  and  minuteness,  going,  it 
may  almost  be  said,  into  all  the  incidents  of 
his  lifetime-,  but  there  is  very  little  in  this 
that  has  anything  to  do  with  the  case.  As  to 
the  sale  itself,  it  is  certain  that  Mr.  Lionais, 
who  held  certain  claims  against  Mad.  Regnier, 
pressed  for  payment.  At  this  time  Madame 
Regnier  was  a  person  of  very  considerable 
means.  Though  she  owed  a  good  deal  of 
money,  she  had  abundant  means  to  pay  her 
debts.  She  possessed  valuable  properties,  and 
a  large  number  of  bailleur  de  fonds  claims. 
Why, then  did  she  not  pay  Mr.  Lionais  ?  Her 
son-in-law,  Chamilly  De  Lorimier,  a  lawyer  of 
long  standing,  and  presumably  of  mature  expe- 
rience, stated  the  reason  to  be  that  her  husband 
would  not  authorize  her  to  take  any  steps  to 
pay  Mr.  Lionais.  Could  6he  not  have  been 
authorized  by  a  judge  upon  a  summary  peti- 
tion ?  Mr.  De  Lorimier  was  aware  of  this, 
he  said,  but  he  did  not  want  to  interfere.  Mr. 
Lionais,  then,  desirous  of  being  paid,  took 
some  preliminary  steps  by  saisie-arret,  Ac., 
and  this,  it  is  said,  was  coercion.  Then  there 
were  pour  parlers  and  interviews  extending 
over  three  or  four  months.  Finally  the  sale 
in  question  from  Mr.  and  Madame  Regnier  to 
Mr.  Lionais  took  place:  At  this  time  Mr. 
Beaudry  acted  as  the  legal  adviser  of  Mad. 
Regnier,  but  he  and  Mr.  De  Lorimier  state 
that  she  agreed  to  the  sale,  because  she  want- 
ed Mr.  Lionais  to  protect  her  against  her  hus- 
band !  Steps  were  taken  to  prepare  the  deed 
of  1846,  now  sought  to  be  set  aside.  Mr.  Beau- 
dry,  experienced  in  business  and  acquainted 
with  law,  as  representing  Mad.  Regnier,  drew 
up  the  deed,  and  Madame  Regnier  had  it 
in  her  possession  during  several  days.    Mr. 
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De  Lorimier  knew  all  about  the  matter,  and, 
besides  all  this,  they  took  the  advice  of  two 
of  the  foremost  men  in  the  profession.  Now, 
however,  it  is  pretended  that  they  consulted 
these  gentlemen  for  the  purpose  of  letting  them 
see  how  skilfully  Mr.  Lionais  was  winding  his 
conspiracy  around  Mad.  Regnier.  This  is  a 
most  extraordinary  pretension,  and,  in  fact, 
utterly  absurd.  I  must  say  that  from  the  be- 
ginning to  the  end  of  Chamilly  De  Lorimier's 
testimony,  it  bears  on  the  face  of  it,  the  stamp, 
I  will  not  say  of  falsehood,  but  of  moral  weak- 
ness, and  contains  something  so  unutterably 
absurd,  that  I  cannot  attach  any  weight  to  it. 
The  consideration  for  the  sale,  in  which  Mr. 
Regnier  intervened  and  authorized  his  wife, 
was  estimated  by  the  defendant  at  £4,500. 
Mr.  Lionais  undertook  to  pay  £2,000,  and 
•also  to  pay  certain  debts  mentioned  in  a  sche- 
dule. It  is  alleged  that  this  list  was  a  decep- 
tion, fabricated  by  Mr.  Lionais.  But  there  is 
no  evidence  whatever  to  lead  me  to  this  con- 
clusion. 

The  next  point  is  the  conlre  lettre  between 
Mr.  Regnier  and  Mr.  Lionais  on  the  3rd  Nov., 
1 846,  three  days  after  the  sale.  It  is  said  that 
this  was  fraudulent  j  but  if  Mr.  Regnier  was 
interested  in  the  sale,  he  had  a  perfect  right  to 
enter  into  a  contre  lettre  with  Mr.  Lionais, 
provided  it  contained  no  stipulation  militating 
in  any  way  against  the  rights  of  Mad.  Regnier. 
The  document  must  therefore  stand.  Thus 
the  grounds  of  fraud  and  violence  urged  for 
rescinding  the  sale  must  fall  to  the  ground. 

There  is  a  plea  of  prescription  often  years. 
This  was  rightly  dismissed,  because,  instead 
of  ten  years,  ten  years  less  one  day  elapsed. 
From  1846  to  1854  Mr.  Lionais  was  allowed 
to  live  on  this  property,  and  to  expend  large 
sums  in  .improving  it.  Then  in  1854,  Mad. 
Regnier  sold  to  Mr.  Lemoine  her  rights  to 
have  the  deed  of  1846  set  aside.  It  seems  very 
extraordinary  that  her  advisers,  legal  and 
business  men,  should  have  allowed  her  to  wait 
so  long,  and,  in  an  equitable  point  of  view, 
this  inclines  the  court  to  think  that  they  had 
some  doubt  about  the  matter— that  they  were 
not  sure  there  was  fraud  in  the  sale.  Here  was 
Mr.  Lionais  living  like  a  prince  upon  this  pro- 
perty, and  Madame  Regnier,  as  alleged,  starv- 
ing, and  finally  dying  of  a  broken  heart,  and 


for  eight  years,  they  never  seemed  to  think 
Mr.  Lionais  to  be  a  usurper !  This  was  not 
human  nature — not  even  Chamilly  De  Lori- 
mier's nature.  Even  his  lethargic  tempera- 
ment would  have  been  roused  up.  It  is  very 
strange,  indeed,  that  ihe  parties  thus  allowed 
the  moss  of  age  to  grow  over  their  rights,  and 
that  then  Mr.  Lemoine,  iheccssiona&re,  waited 
two  years  more,  and,  just  as  the  clock  was 
about  to  strike,  and  the  ten  years  to  expire,  he 
suddenly  woke  up  at  the  last  moment  and 
brought  the  present  action.  Although  the 
legal  prescription  has  not  been  acquired,  I 
have  no  hesitation  in  saying  that  the  facts  I 
have  mentioned  have  had  great  weight  with 
me. 

The  next  point  is  whether  this  lady  failed 
to  ratify  the  deed  of  1846.  Time  has 
almost  ratified  it  for  her,  but  she  also  took 
steps  for  this  purpose  when  she  transferred 
the  £2000,  due  her  under  it,  to  J.  Bte.  lionais 
in  March,  1853.  Supposing  this  transfer 
effected  by  fraud,  there  is  no  evidence  to  satisfy 
the  Court  that  it  vitiated  the  ratification.  But 
there  is  more  in  this  case  touching  the  fraud. 
Mr.  Lionais,  after  he  had  made  the  purchase, 
seems  to  have  been  dissatisfied  with  it,  and 
called  upon  Mr.  and  Mad.  Regnier  to  take 
back  the  property — the  very  property  which 
it  is  pretended  he  got  into  his  possession  by 
conspiracy  with  the  profligate  husband.  I 
have  to  look  at  this  declaration  of  his  wish, 
and  see  whether  he  was  sincere  in  it,  or  whe- 
ther, as  the  plaintiff  pretends,  he  merely  did 
this  to  cover  up  a  transaction  which  he  was 
afraid  was  not  all  right.  I  cannot  look  into 
hidden  motives.  Mr.  Lionais  may  possibly 
be  a  man  of  such  consummate  rascality  as  to 
act  thus,  but  there  is  no  evidence  to  warrant 
such  a  conclusion.  But  he  did  more;  he 
brought  an  action  to  have  the  deed  set  aside, 
and  invoked  as  a  nullity  that  Madame  Regnier, 
in  becoming  a  party  to  the  deed  of  sale,  neglec- 
ted to  comply  with  the  provisions  of  the  law, 
which  required  that  a  married  woman,  who 
wished  to  dispose  of  her  immoveable  property, 
should  first  appear  before  a  judge  and  state  that 
she  freely  consented  to  the  sale  of  the  property. 
Mr.  and  Mad.  Regnier  appeared  in  the  suit,  and 
allowed  the  cause  to  stand.  In  the  meantime 
a  law  (12  Vic,  Cap.  48)  was  passed,  which  de- 
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eland  deeds  which  had  been  executed  with- 
out this  formality,  to  be  perfectly  valid,  and 
thus  Mr.  Iionais'  cause  of  action  fell  to  the 
ground,  and  he  discontinued  his  action.  The 
Court  now  comes  to  the  question  of  lesion*  On 
this  point,  the  two  questions  are,  what  was  the 
consideration,  and  what  was  the  value  of  the 
property  when  it  was  sold?  The  consideration 
was  estimated  at  £4,500 ;  but,  owing  to  the 
length  of  time  that  has  elapsed,  it  is  impos- 
sible for  the  Court  to  form  any  definite  conclu- 
sion from  the  evidence  as  to  the  value  of  the 
property  when  it  was  sold.  Here  again  it  is 
the  fault  of  the  plaintiff  that  so  long  a  period 
has  elapsed.  It  is  impossible,  therefore,  to 
set  the  deed  aside  on  the  ground  of  lesion. 
Next,  it  is  important  to  look  at  the  considera- 
tion given  by  Mr.  Lemoine.  He  purchased 
Had.  Regnier's  rights  to  have  the  deed  set 
aside,  for  £1075,  eight  years  after  the  execu- 
tion of  the  deed.  This  shows  that  he  did  not 
look  upon  the  speculation  as  a  very  sure  one. 
On  the  merits,  then,  the  action  must  be  dis- 
missed. There  are  also  technical  difficulties 
which  would  have  required  to  be  removed,  had 
the  Court  taken  a  different  view  of  the  case. 
The  first  is,  that  there  are  three  or  four  par- 
ties interested  in  the  cause  who  have  not  been 
brought  into  the  record.  The  second  is,  that 
the  heirs  of  Mr.  Regnier  have  not  been  repre- 
sented. In  this  particular  the  Court  has  an 
important  piece  of  evidence.  Mr.  Regnier 
transferred  his  rights  under  the  deed  of 
1846  to  one  of  the  most  honorable  men  in 
the  country,  of  the  highest  character  and 
position ! !  Surely,  then,  there  could  have  been 
no  fraud  connected  with  this  deed,  or  this  gen- 
tleman would  not  have  had  anything  to  do 
with  the  transaction !  1  There  is,  lastly,  a  plea 
of  droits  UtigUux.  There  cannot  be  the  slight- 
est doubt  that  Mr.  Lemoine,  in  purchasing 
Mad.  Regnier's  rights  to  have  this  deed  set 
aside,  purchased  a  droit  Htigieux,  With 
out  wishing  to  stigmatize  the  transaction,  I 
must  state  that  this  is  beyond  any  doubt.  As, 
however,  the  Court  has  decided,  on  the  merits, 
that  the  plaintiff  really  acquired  no  rights  at 
all,  Mad.  Begnier  having  herself  no  right  to 
have  the  deed  set  aside,  it  is  unnecessary  by 
the  judgment  to  pronounce  upon  the  plea  of 


The  following  is  the  recorded  judgment. 

"The  Court  having  heard,  Ac.,  without  adju- 
dicating upon  the  defendants'  plea  of  litigious 
rights  (droits  litigieuz),  save  and  except  in  so 
far  as  the  same  is  adjudged  upon  and  disposed 
of  by  the  following  judgment  upon  the  merits 
of  this  cause ;  and  proceeding  to  render  its  deci- 
sion upon  the  law  and  the  facts  as  presented 
for  deliberation  and  final  judgment  thereon. 

Considering  that  the  plaintiff  hath  not  by 
his  action  assigned  and  brought  into  the  record 
of  his  demand,  all  the  parties  interested  in  the 
issue  and  decision  of  this  cause;  and  particu- 
larly among  others,  that  he  has  not  assigned 
and  brought  into  the  case,  the  heirs  or  repre- 
sentatives of  Madame  Monarque,  mentioned 
in  the  deed  of  sale  and  cession  of  rights  of  the 
30th  of  October,  1846,  as  a  party  to  the  same, 
in  whose  favour  the  payment  of  a  life-rent  was 
stipulated  in  and  by  the  said  deed;  Jean 
Baptiste  Lionais  and  Dame  Henriette  Moreau 
wife  of  the  defendant,  and  separated  from  him 
as  to  property,  both  of  whom  have  become 
and  are  pecuniarily  interested  in  the  result  of 
this  suit,  in  the  manner  and  form,  and  to  the 
extent  shown  and  stated  in  the  pleadings  and 
testimony  adduced ;  the  Seigniors  of  the  Fief 
Lagauchetiere  and  the  Seigniors  of  the  Island  of 
Montreal,  parties  interested  in  certain  sums 
for  the  commutation  of  the  lands  in  question 
in  this  cause ;  and,  lastly,  the  heirs  or  repre- 
sentatives of  the  late  Auguste  Regnier,  co- 
vendor  with  his  wife,  Marguerite  Roy,  in 
the  deed  of  sale  of  the  30th  of  October,  1846. 

Seeing  that  ten  years,  less  one  day,  were 
allowed  to  elapse  between  the  date  and  execu- 
tion of  the  deed  of  sale  to  the  defendant  last 
above  mentioned,  and  the  institution  of  the 
present  action ;  and  that  the  plaintiff,  after  he 
had  acquired  the  alleged  rights  of  Madame 
Regnier  to  have  the  deed  of  the  30th  of  Octo- 
ber, 1846,  annulled  and  set  aside  on  the 
grounds  of  fraud  and  Usion,  allowed  more  than 
two  years  to  elapse  without  taking  legal  pro- 
ceedings to  that  effect  against  the  said  defend- 
ant, who  for  a  period  often  years,  less  one  day, 
had  remained  in  peaceful  and  undisturbed  pos. 
session  of  the  property  in  question  in  this 
cause,  and  hath  during  that  period  in  good 
faith  made  great,  extensive  and  valuable  im- 
provements and  ameliorations  to  and  upon  the 
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same;  and  although,  such  a  possession  be  not 
a  legal  ground  of  defence  to  the  present  action, 
yet  from  it  results  a  presumption  of  good  faith 
on  the  part  of  the  defendant,  which  cannot 
be  disregarded  in  the  decision  of  this  cause  j 
and  in  view  of  the  equity  of  the  case,  this  fact 
can  in  no  wise  aid  the  pretensions  of  the 
plaintiff. 

Considering  that  by  the  terms  and  stipula- 
tions of  the  contract  of  marriage  between 
Auguste  Regnier  and  Marguerite  Roy,  execu- 
ted at  Montreal  by  and  before  notaries,  the  6th 
of  July,  1835,  Auguste  Regnier  and  Marguerite 
Roy,  future  husband  and  wife,  notwithstand- 
ing the  express  exclusion  of  the  legal  commu- 
nity,did  agree  to  and  with  each  other,  that  there 
should  be  a  conventional  and  partial  commu- 
nity, (une  communauU  conventionnelle  et  par- 
tielle),  existing  between  them,  and  that  this  sti- 
pulation, in  all  respects  legal  and  recognized 
by  law,  results  from  the  following  clause  in 
the  aforesaid  contract  of  marriage: — "  Cc* 
pendant  les  binifices  et  augmentations  appar- 
tiendront  de  plein  droit  par  tnoitU  aux  diis 
futurs  tpouzj  etleur  soriiront nature  depropre, 
et  aux  leurs  de  leur  estoc  c6U  et  ligne." 

Seeing  that  by  the  contract  of  marriage  afore- 
said, between  the  parties  aforesaid,  there  is  to 
be  found  no  stipulation  whereby  the  future 
husband  and  wife  should  enjoy  and  appropri- 
ate the  rents,  issues  and  revenues  of  their 
respective  properties  separate  and  apart,  add 
consequently  that  such  rents,  issues  and  reve- 
nues fall  into  and  become  a  part  of  the  afore- 
said conventional  and  partial  community; 
and  considering  that  on  the  14th  of  July,  1835, 
Auguste  Regnier  and  Marguerite  Roy  were 
married  under  the  operation  of  the  above  recit- 
ed clause  in  their  contract  of  marriage ;  and 
whereas,  in  and  by  a  certain  deed  of  sale  and 
transfer,  executed  before  notaries,  on  the  18th 
of  April,  1838,  one  Chamilly  De  Lorimier,  and 
his  wife,  Christine  Rachel  Cadieux,  sold  and 
transferred  to  Auguste  Regnier  and  to  Margue- 
rite Roy,  his  wife,  all  the  rights  and  claims 
they  might  have  against  one  Leon  Pinson- 
neault, in  regard  to  certain  sales  of  real  estate, 
which  three  of  the  children  of  the  late  Pierre 
Cadieux  had  before  that  time  made  to  Pinson- 
neault, of  their  share  and  shares  in  the  half  of 
the  Cadieux  farm,  and  which  is  in  question 


in  this  cause ;  which  rights  and  claims  had 
previously  been  transferred  to  De  Lorimier 
and  wife,  the  other  heirs  Cadieux. 

And  whereas,  under  and  by  virtue  of  the 
last  mentioned  deed  of  sale,  the  aforesaid  Au- 
guste Regnier  and  his  wife  became  proprietors 
of  the  consideration  money  and  the  balances 
thereon  of  the  sales,  made  by  the  heirs  Cadieux 
to  Pinsonneault,  and  thereby  acquired  the 
right  to  claim  from  Pinsonneault  the  price  of 
three-fourths  of  the  Cadieux  farm,  by  them 
sold  as  above  mentioned  to  Pinsonneault,  and 
also  the  right  to  enforce  a  recision  of  these 
sales  in  default  of  payment  of  the  purchase 
money  by  Pinsonneault. 

Seeing  that  the  purchase  money  on  these 
several  pales  thus  acquired  by  Auguste  Reg- 
nieV  and  his  wife,  from  Chamilly  De  Lorimier 
and  his  wife  Christine  Rachel  Cadieux,  con- 
stituted an  increase  and  augmentation  of 
their  property  (furent  den  binifices  et  augmen- 
tations) in  the  terms  of  their  contract  of  mar 
riage,  and  were  made  and  realized  during  their 
marriage,  and  as  such  fell  into  the  conven' 
tional  and  partial  community  existing  between 
Regnier  and  his  wife. 

Considering  that  by  the  deed  of  sale  and 
transfer  of  the  30th  of  October,  1846,  executed 
before  notaries,  and  whereof  the  recision  is 
sought  by  the  present  action&  on  the  ground 
of  fraud  and  Usum,  Regnier  and  his  wife  sold 
to  Lionais,  the  defendant,  among  other  pro- 
perties, real  and  personal,  the  aforesaid 
balances  of  consideration  money  by  them 
acquired  from  Chamilly  De  Lorimier  and 
wife,  and  which  balances  formed  a  part  of  the 
conventional  and  partial  community  existing 
between  Regnier  and  wife,  and  of  which  Beg* 
nier,  as  her  husband,  was  the  chief  and  head. 

Seeing  that  by  the  deed  of  sale  and  transfer 
of  the  30th  of  October,  1846,  Regnier  and  wife 
sold  to  the  defendant  certain  real  estate,  which 
had  fallen  into  and  become  part  of  the  con- 
ventional and  partial  community  existing 
between  Regnier  and  his  wife. 

Considering  therefore  that  the  deed  of  sale 
of  the  30th  October,  1846,  was  made  by  Re? 
nier  and  his  wife  to  Lionais  not  only  as 
persons  separated  as  to  property,  but  also  as 
communs  en  biens,  under  the  partial  commu- 
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nity  existing  between  them,  and  to  the  extent 
of  that  community. 

And  whereas  the  centre  lettre  of  the  30th 
October,  1846,  entered  into  between  Lionais 
and  Madame  Regnier,  was  so  made  and  exe- 
cuted to  settle  and  determine  definitively  the 
amount  and  share  of  purchase  money,  payable 
to  Madame  Regnier  by  Lionais,  under  and  by 
virtue  of  the  deed  of  sale  of  the  30th  October, 
1846,  which,  was  fixed  in  and  by  the  said 
wmfre  lettre,  at  the  sum  of  £4,500. 

Seeing  that  the  centre  lettre  of  the  3rd  of 
November,  1846,  entered  into  by  and  Urween 
LioD&is  and  Auguste  Regnier,  had  for  its  object 
to  settle  and  determine,  as  far  as  possible,  the 
share  and  amount  which  should  become  pay- 
able to  Regnier  for  his  interest  in  the  proper- 
ties, credits  and  rights  sold  and  transferred 
by  the  deed  of  sale  of  the  30th  October,  1846, 
but  that  from  the  nature  of  the  stipulations, 
and  the  then  undetermined  and  eventual  cha- 
racter of  the  consideration,  it  was  and  is  diffi- 
cult, if  not  impossible,  to  determine  what 
amount  Lionais  undertook  and  promised  to 
pay  Regnier. 

Considering  that  the  contre  lettre  of  the  3rd 
of  November,  1846,  between  Regnier  and  Lio- 
nais, for  the  reasons  above  assigned,  was  not 
illegal,  or  injurious  to  Madame  Regnier  s  inter- 
ests, nor  did  the  same  in  any  way  vitiate,  or 
render  illegal,  void  or  voidable  in  law,  the 
authorization  by  Regnier  of  his  wife  in  the 
deed  of  sale  of  the  30th  of  October,  1846. 

Seeing,  moreover,  that  it  does  not  result 
from  the  evidence  adduced  by  the  plaintiff, 
that  the  defendant,  Lionais,  either  alone  or  in 
concert  and  confederacy  with  others,  practised 
or  employed  any  menaces,  threats  or  violence, 
in  order  to  obtain  the  consent  of  Madame  Reg- 
nier to  the  deed  of  sale  and  transfer  to  Lionais, 
of  the  30th  October,  1846. 

Seeing  that  the  plaintiff  hath  not  establish- 
ed, by  legal  and  sufficient  evidence,  any  acts 
of  fraud,  deception  or  surprise,  alleged  and 
pretended  in  and  by  his  declaration,  to  have 
been  employed  or  practised  by  Lionais,  in 
reference  to  the  deed  of  sale  and  transfer  of 
the  30th  October,  1846,  but  on  the  contrary 
the  facts  proved  establish  that  the  parties  to 
that  deed,  and  particularly  Madame  Regnier 
and  her  husband,  acted  freely  and  without 


coercion  and  restraint,  and  with  full  know- 
ledge of  the  facts,  and  that  in  so  far  as  regards 
the  defendant  Lionais,  there  is  no  proof  of 
surprise  or  coercion  practised  by  him. 

And  seeing,  moreover,  that  Madame  Reg- 
nier entered  into  and  executed  the  said  deed, 
after  full  deliberation,  was  aided  by  the  ad- 
vice of  relatives,  and  proceeded  upon  the 
counsel  and  advice  of  eminent  lawyers  of  great 
experience,  and  holding  a  high  character  and 
position  in  their  profession. 

Seeing,  besides,  that  it  clearly  results  from 
the  testimony  adduced,  that  the  defendant 
Lionais,  by  divers  acts  and  proceedings  sub- 
sequent to  the  date  of  the  deed  of  sale  of  the 
30th  Oct,  1846,  and  which  deed  the  plaintiff 
now  seeks,  by  the  present  action,  to  set  aside, 
and  cause  to  be  rescinded,  upon  the  grounds 
of  fraud  and  Usion,  had  manifested  his  desire 
that  the  said  Regnier  and  wife  should  volun- 
tarily annul  and  rescind  the  said  deed,  and 
retake  the  property  to  him  sold  and  transferred 
by  said  deed,  and  that  such  re-transfer  should 
be  made,  as  proved  by  the  express  offers  of 
the  said  Lionais,  upon  terms  at  once  liberal 
and  easy  for  the  said  Regnier  and  wife. 

Considering  that  Madame  Regnier,  with  the- 
consent  and  legal  approbation  of  her  husband, 
on  several  occasions  and  by  various  deeds, 
subsequently  ratified  and  confirmed  the  said 
deed  of  sale  of  the  30th  Oct.,  1846,  and  par- 
ticularly by  the  deed  of  the  26th  June,  1849, 
nearly  three  years  after  the  execution  of  the 
said  deed,  whereby  Madame  Regnier  granted 
to  the  defendant,  Lionais,  a  considerable  delay, 
for  the  payment  of  the  sum  of  £2000,  part  of 
the  purchase  money  due  and  payable  to  her, 
under  and  by  virtue  of  the  deed  of  sale  of  the 
30th  October,  1846,  and  also  by  the  deed  of 
transfer  dated  31st  March,  1853,  nearly  seven 
years  after  the  execution  of  the  deed  of  30th 
Oct.,  1846,  whereby  Madame  Regnier  trans- 
ferred the  aforesaid  sum  of  £2000  to  one  Jean 
Baptiste  Lionais. 

Considering  that  it  is  not  competent  for  this 
Court,  in  view  of  the  parties  to  the  present 
action,  of  those  interested,  but  who  are  not 
parties  to  the  same,  to  enquire  into  and  adju- 
dicate upon  the  legal  effect  and  validity  of 
acts  in  which  third  parties,  but  who  are  not 
impleaded  in  this  cause,  have  or  have  had  any 
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pecuniary  interest  or  liability. 

And  whereas,  in  addition  to  fraud,  violence 
and  surprise  employed  by  Lionais  in  obtain- 
ing the  sale  and  transfer  to  him  of  the  30th 
Oct,  1846,  it  is  alleged  and  contended,  that 
the  defendant,  Lionais,  acquired  the  properties 
enumerated  and  described  in  the  deed  of  30th 
Oct.,  1846,  for  a  price  less  by  one-half  of  its 
real  value,-  that  he  was  guilty  of  a  fraudulent 
deception  as  to  the  price  and  consideration  to 
be  paid  for  said  property,  i.  e.  Ueion  against 
Regnier  and  wife,  the  Court,  after  careful  con- 
sideration of  the  evidence  adduced  on  the  part 
of  the  plaintiff  and  defendant,  which  testimony 
is  of  the  most  contradictory  and  conflicting 
character  as  to  the  value,  on  the  30th  Oct., 
1846,  of  the  property  sold  to  Lionais  j  and  after 
mature  reflection  upon  the  nature  of  the  cre- 
dits transferred,  doth  declare  and  adjudge  that 
the  alleged  Usion  is  not  proved,  and  that  the 
deed  of  sale  of  30th  Oct.,  1846,  cannot  be 
legally  rescinded  and  annulled,  upon  the  proof 
adduced  in  support  of  this  pretension  of  the 
plaintiff,  inasmuch  as  it  is  manifest  that  the 
neglected  and  abandoned  condition  of  the  real 
estate  at  the  time  of  the  aforesaid  sale,  the 
unforeseen  and  advantageous  changes  which 
have  occurred  since  that  date,  and  ameliora- 
tions since  then  by  the  defendant,  the  doubtful 
and  precarious  character  of  the  credits  trans- 
ferred, render  it  difficult,  if  not  impossible, 
now,  and  in  the  present  case,  to  establish,  by 
legal  and  sufficient  proof,  the  real  value  of  the 
property  transferrel  to  Lionais  at  the  time  of 
such  sale  and  transfer;  and  seeing  that  without 
such  proof  it  is  not  competent  for  this  Court  to 
annul  or  rescind  the  aforesaid  deed  upon  the 
ground  of  Usion. 

Considering,  moreover,  that  it  is  difficult  to 
determine  what  was  the  real  amount  of  the 
consideration  which  the  defendant  undertook 
to  pay  to  Regnier  and  his  wife,  from  the  pecu- 
liar nature  as  regards  Regnier's  share,  and 
also  because  a  portion  of  the  price  to  be  paid 
was  of  an  aleatory  character. 

Seeing,  moreover,  that  it  appears,  by  the 
evidence  adduced,  that  the  plaintiff,  Lemoine, 
himself  paid  only  the  sum  of  £1075  for  the 
share  of  Madame  Regnier,  that  is  to  say,  for 
more  than  one-half  of  the  property  sold  and 
transferred  to  Lionais  by  arte  of  30th  Oct., 


1846,  the  restitution  of  which  is  sought  by  the 
present  action,  and  for  which  share  Lionais, 
eight  years  previously,  undertook  to  pay 
Madame  Regnier  the  sum  of  £4500.  Con- 
sidering that  for  these  reasons,  and  for  others 
above  assigned,  the  present  action  cannot 
be  maintained,  nor  the  deed  of  30th  Oct. 
1846,  rescinded  and  annulled,  the  Court  hath 
dismissed  and  doth  hereby  dismiss  the  present 
action  with  costs."  * 

Fleming,  for  the  plaintiff.  Barnard,  coun- 
sel. 

Leblanc  &  Cassidy,  for  the  defendant. 


RECENT  ENGLISH  DECISIONS. 

HOUSE   OF  LORDS. 

Corporation  — Public  Improvements.  — 
Where  persons  have  special  powers  conferred 
on  them  by  Parliament  for  effecting  a  par- 
ticular purpose,  they  cannot  be  allowed  to 
exercise  those  powers  for  any  purpose  of  a 
collateral  kind.  Therefore,  a  company  autho- 
rized (making  due  compensation)  to  take  cqm- 
pulsorily  the  lands  of  any  person  for  a  definite 
object,  may  be  restrained  by  injunction  from 
any  attempt  to  take  them  for  another  object. 
Galloway  v.  Mayor  and  Commonalty  cf 
London.    Law  Rep.  1  H.  L.  34. 

Parol  Agreement—  Tenancy. —If  a  stranger 
begins  to  build  on  land  supposing  it  to  be  his 
own,  and  the  real  owner,  perceiving  his  mis- 
take, abstains  from  setting  him  right,  and 
leaves  him  to  persevere  in  his  error,  a  Court 
of  Equity  will  not  afterwards  allow  the  real 
owner  to  assert  his  title  to  the  land.  But  if  a 
stranger  builds  on  land  knowing  it  to  be  the 
property  of  another,  equity  will  not  prevent 
the  real  owner  from  afterwards  claiming  the 
land,  with  the  benefit  of  all  the  expenditure 
upon  it.  So,  if  a  tenant  builds  on  his  land- 
lord's land,  he  does  not,  in  the  absence  of  spe- 
cial circumstances,  acquire  any  right  to  pre- 
vent the  landlord  from  taking  possession  of 
the  land  and  buildings  when  the  tenancy  has 
determined.  Ramsdenv.  Dyson,  Law  Rep.  1 
H.  L.  129. 

•  The  case  is  now  before  the  Court  of  Appeal* 
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AUTHORITY  OF  COUNSEL. 

The  case  of  Strauss  v.  Francis,  Law  Rep. 
1  Q.  B.  379,  is  of  considerable  interest  to  the 
profession  as  a  decision  upon  the  powers  of 
counsel  in  conducting  trials.  The  point  held 
mis  that  "  it  is  within  the  general  authority 
of  counsel  retained  to  conduct  a  cause  to  con- 
sent to  the  withdrawal  of  a  juror,  and  the 
compromise  being  within  the  counsel's  appar- 
ent authority,  is  binding  on  the  client  not- 
withstanding  he  may  have  dissented,  unless 
this  dissent  was  brought  to  the  knowledge  of 
the  opposite  party  at  the  time."  The  action 
was  brought  against  the  defendant,  as  pub- 
lisher of  the  Athenaeum,  tor  an  alleged  libel 
contained  in  a  criticism  on  a  novel  of  the 
plaintiff,  styled  The  Old  Ledger.  The  criti- 
cism was  as  follows : — "  Our  first  impression 
on  opening  this  production  was  that  so  many 
italics  and  inverted  commas  were  never  con- 
gregated into  the  same  space  before ;  our  last 
on  closing  it  is  that  it  must  be  the  very  worst 
attempt  at  a  novel  that  has  ever  been  perpe- 
trated. It  cannot  even  claim  the  utility  of 
an  opiate :  its  inanity,  self-complacency,  vul- 
garity, its  profanity,  its  indelicacy  (to  use  no 
stronger  word),  its  display  of  bad  Latin,  bad 
French,  bad  German,  and  bad  English,  its 
perpetual  recurrence  of  abuse,  or,  as  the 
author  more  euphemistically  expresses  it, 
1  slightly  digressive  reflections'  on  great  men, 
living  and  dead,  and  wholly  unconnected  with 
the  subject, — all  make  the  reader  more  indig- 
nant than  weary,  and  how  much  this  means 
can  only  be  conceived  by  an  operation  which 
few  are  likely  to  attempt,  and  fewer  still  to 
achieve,  that  of  reading  the  book."  The  plea 
was,  "  not  guilty." 

At  the  trial  before  Erie,  C.  J.,  Mr.  Serjeant 
Ballantine,  for  the  plaintiff,  simply  put  in  the 
article  in  question,  and  proved  that  it  had 
reference  to  the  plaintiff's  novel.  Mr.  Haw- 
kins, Q.  C,  for  the  defendant,  read  various 
paragraphs  from  the  novel,  which  he  con- 


tended fully  justified  the  criticism.  While  he 
was  addressing  the  jury  Mr.  Ballantine  inter- 
posed, and  a  juror  was  withdrawn  by  consent, 
of  which  course  the  Chief  Justice  expressed 
his  approval.  The  plaintiff  subsequently 
moved  to  set  aside  the  compromise,  and  for  a 
new  trial,  on  the  ground  that  the  withdrawal 
of  a  juror  was  against  his  express  wish.  The 
judges,  however,  were  all  of  opinion  that  the 
application  must  be  refused.  Blackburn,  J., 
remarked: — "  Mr.  Keuealy  (the  plaintiff's 
counsel)  his  ventured  to  suggest  that  the 
retainer  of  counsel  in  a  cause  simply  implies 
the  exercise  of  his  power  of  argument  and  elo- 
quence. But  counsel  have  far  higher  attri- 
butes, namely,  the  exercise  of  judgment  and 
discretion  on  emergencies  arising  in  the  con- 
duct of  a  cause,  and  a  client  is  guided  in  his 
selection  of  counsel  by  his  reputation  for 
honour,  skill,  and  discretion.  Few  counsel, 
I  hope,  wguld  accept  a  brief  on  the  unworthy 
terms  that  he  is  simply  to  be  the  mouthpiece 
of  his  client."  Mellor,  J.,  expressed  a  simi- 
lar opinion,  observing  that  "  no  counsel,  cer- 
tainly no  counsel  who  values  his  character, 
would  condescend  to  accept  a  brief  in  a  cause 
on  the  terms  which  the  plaintiff's  counsel 
seems  to  suggest,  viz.,  without  being  allowed 
any  discretion  as  to  the  mode  of  conducting 
the  cause.  And  if  a  client  were  to  attempt 
thus  to  fetter  counsel,  the  only  course  is  to 
return  the  brief.  I  am  quite  sure  no  such 
limitation  of  authority  was  consented  to  by  the 
counsel  on  the  present  occasion ;  and  I  think 
the  power  to  withdraw  a  juror  is  strictly  within 
the  limits  of  the  conduct  of  the  cause. 
Nothing  can  be  more  to  the  advantage  of  a 
client  than  that  the  counsel  should  have  the 
power  to  enter  into  a  compromise  of  this  kind, 
when  he  finds  his  own  case  become  desperate, 
or  an  overwhelming  case  made  by  his  adver- 
sary." 


RETAINERS. 

We  copy  below  a  singular  correspondence 
which  appeared  in  the  Times,  between  Messrs. 
Shaen  and  Roscoe,  solicitors  to  the  Jamaica 
Committee,  and  Mr.  Coleridge,  Q.  C,  with 
reference  to  the  retainer'  accepted  by  that 
gentleman,  but  objected  to  by  Mr.  Rose,  repre- 
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flenting  Mr.  Eyre.  However  flattering  to  Mr. 
Coleridge  to  hare  both  parties  competing  for 
bis  services,  it'  can  hardly  be  palatable  to  him 
to  be  dictated  to,  as  he  appears  to  have  been, 
by  the  Attorney  General.  The  first  letter  was 
addressed  by  Messrs.  Shaen  and  Roscoe  to 
Mr.  Coleridge  :— 

"8,  Bedford-row,  Nov.  2. 

"Dear  Sir, — In  reference  to  the  objection 
which  has  been  taken  by  Mr.  Rose  to  the 
retainer  which  we  have  left  with  you  on  behalf 
of  the  Jamaica  Committee,  we,  of  course,  have 
no  wish  to  take  any  opinion  or  decision  except 
your  own ;  and  in  reference  to  it  we  venture  to 
submit  that  the  Jamaica  Committee,  as  is 
well  known  from  its  advertisements  and  other 
printed  papers,  consists  of  Messrs.  J.  S.  Mill, 
M.  P.,  P.  A.  Taylor,  M.  P.,  treasurer,  F.  W. 
Chesson,  hon.  secretary,  and  others  j  and  that 
if  they  are  incapable  of  retaining  counsel,  it 
must,  of  course,  be  upon  grounds  equally 
applicable  to  all  other  voluntary  societies. 

"As  a  matter  of  fact  such  societies  have 
been  constantly  in  the  habit  of  tendering 
retainers,  which  have  been  as  constantly 
accepted  and  acted  upon  by  counsel  for  many 
years.  Some  months  ago  Mr.  E.  James, 
Q.  C,  M.P.,  and  Mr.  Fitzjames  Stephen 
accepted  retainers  on  behalf  of  the  Jamaica 
Committee.  It  is,  perhaps,  not  altogether 
immaterial  that  in  this  particular  case,  after 
we  had  left  the  retainer  at  your  chambers,  a 
correspondence  ensued  in  reference  to  it  which 
resulted  in  a  note  from  yourself,  intimating 
that  you  accepted  the  retainer. 

"  As  a  matter  of  reason  it  is  frequently 
quite  as  important  to  a  voluntary  association 
to  retain  the  services  of  counsel  as  to  a  cor- 
porate body  or  an  individual.  It  is  unneces- 
sary to  do  more  than  refer  to  the  litigation 
which  has  of  late  years  been  becoming  more 
and  more  frequent  and  important,  connected 
with  provisional  committees  for  the  forma- 
tion of  jointrstock  companies.  In  Chancery, 
indeed,  voluntary  associations  are  every  day 
parties  to  litigation,  as  they  are  also  as  indi- 
vidual members  in  the  courts  of  common 
law.  We  happen  at  the  present  moment  to 
be  engaged  in  a  case  of  considerable  import- 
ance in  Chancery,  in  which  the  Bishop  of 
Natalie  plaintiff,  while  the  defendants  are  the 


Council  of  the  Colonial  Bishopric  Fund,  &» 
voluntary  body  without  any  incorporation  or 
legal  status  to  distinguish  it  from  the  Jamaica 
Committee. 

"  If  the  objection  is  good,  it  is  good  against 
all  voluntary  associations,  and  this  would,  in 
fact,  outlaw  all  societies  for  the  promotion  of 
literature,  science,  and  the  fine  arts,  and  all 
clubs,  and  all  the  numerous  societies  which 
are  formed  for  the  express  purpose  of  enforcing 
certain  branches  of  the  law,  such  as  the  society 
for  the  Suppression  of  Vice,  for  the  Preven- 
tion of  Cruelty  to  Animals,  the  Society  for  the 
Protection  of  Women,  &c. 

"  Should  you  deem  it  advisable  that  the 
question  shall  be  submitted  to  the  Attorney 
General,  we  shall  be  glad  if  you  will  kindly 
lay  before  him  this  letter  as  what  we  have  to 
say  on  the  subject. 

We  are,  dear  Sir,  yours  faithfully, 
"  Shaen  &  Roscoa." 

To  this  letter  Mr.  Coleridge  replied  as  fol- 
lows : — 

"  Westminster  Hall,  Nov.  3. 

"  Dear  Sirs, — I  consider  your  retainer  bind- 
ing, and,  for  my  own  part,  think  there  is 
nothing  at  all  in  Mr.  Rose's  objection.  I  shall 
take  no  steps  in  the  matter,  but  if  I  am  told 
by  the  Attorney-General  that  I  am  bound  as 
a  matter  of  professional  rule  to  act  for  Mr. 
Eyre,  of  course  I  must  do  so.  I  can  hardly 
conceive  he  will  tell  me  so,  and  I  shall  not 
myself  ask  him  any  questions.  Why,  under 
the  circumstances,  it  is  thought  the  least  worth 
while  to  contest  the  matter  I  cannot  under- 
stand j  but  that  is  no  concern  of  mine. 

Believe  me  to  be,  your  faithful  servant, 
"  J.  D.  CoLEan>Q*." 

On  learning  the  decision  of  the  Attorney- 
General  Mr.  Shaen  wrote  the  following  letter 
to  Mr.  Coleridge : — 

"November  10. 

"Dear  Sir,— The  Attorney-General  has 
stated  it  to  be  his  opinion  that  the  retainer  of 
Mr.  Rose  does,  and  that  the  retainer  of  my 
firm  does  not,  prevail.  I  took  the  liberty  of 
requesting  the  Attorney-General  to  let  me 
know  the  grounds  of  his  opinion,  but  be 
declined  to  do  so,  saying  that  such  a  course 
was  not  usual. 
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"If  you  consider  yourself  bound  by  this 
opinion  I  must  of  course  submit,  but  I  re- 
spectfully protest,  on  behalf  of  my  clients,  that 
-they  ought  not,  upon  unexplained  and  tech- 
nical grounds,  to  lose  the  benefit  of  a  retainer 
which  has  been  given  and  accepted  in  good 
iaith.  I  hav  e  always  understood  that  the  rela- 
tions between  counsel  and  client  were  founded, 
not  upon  any  law  of  contract,  but  upon  an 
honourable  understanding,  and  that  the  eti- 
quette of  the  Bar,  which,  I  presume,  regulates 
the  practice  as  to  retainers,  was  designed  only 
to  protect  counsel  from  conduct  unbecoming 
gentlemen.  If  I  am  right  in  this,  I  venture 
to  submit  that  the  retainer  which  was  given 
in  the  case  by  my  firm  forms  an  honourable 
understanding  which  cannot  be  upset  by  the 
offer  of  a  retainer  which  is  substantially  that 
of  another  committee,  who  have  already 
requested  you  in  vain  to  lend  them  the  support 
of  your  name.  If  my  retainer  is  to  be  upset 
on  account  of  any  peculiarity  in  its  wording, 
then  in  the  name  of  the  profession  I  protest 
against  the  introduction  or  the  maintenance  of 
unpublished  technical  rules  upon  a  subject  in 
which  they  are  unnecessary,  and  for  which 
they  are  unfitted.  If  my  retainer  is  to  be  upset 
on  the  ground  that  such  a  body  as  the  Jamaica 
Committee  is  unable  in  any  form  to  retain 
counsel,  then  in  the  name  of  the  general  public 
I  protest  against  a  doctrine  which  rests 
upon  no  intelligible  grounds,  which  if  en  forced 
universally  would  practically  outlaw  vast 
numbers  of  associations  formed  to  promote 
the  best  interests  of  society,  and  which  is  in 
feet  violated  by  the  every  day  practice  of  the 
leaders  of  the  profession. 

"  I  am,  dear  Sir,  yours  faithfully, 
"  William  Shaxk." 
Mr.  Coleridge  replied  as  follows : — 

"The  Athenaeum,  Nov.  12. 

"Dear  Sir,— I  regret  the  decision  at  which 
the  Attorney-General  has  arrived,  but  you  will 
remember  I  told  you  some  time  ago  that, 
whatever  his  decision,  I  should  feel  myself 
bound  by  it,  whether  I  agreed  with  it  or  not. 
I  must  adhere  to  that  determination.  I  cannot 
set  myself  against  the  authority  of  the  head  of 
the  Bar  in  a  matter  as  to  which  he  is  the  recog- 
nued  judge.    I  hope  you  will  see,  as  plainly 


as  I  do,  that  it  is  really  of  extremely  little 
consequence. 

"  Believe  me  to  be  your  faithful  servant, 

"J.  D.  COLMLIDGI. 

"  Messrs.  Shaen  and  Rosooe." 
LEGAL  EXPENSES  IN  ENGLAND. 

To  the  Editor  of  the  Lower  Canada  Law 
Journal. 

Sir, — I  enclose  you,  1st,  a  communication  to 
the  Times,  showing  the  cost  in  England  of  dis- 
tributing a  small  sum  of  money  among  clai- 
mants. In  Lower  Canada  the  same  distribution 
would  cost  less  than  half  the  "Fees  of  taxa- 
tion of  costs"  stated  in  this  communication. 

I  also  enclose  a  Law  Report  from  the  same 
paper,  Knight  0.  Wheeler. 

From  this  you  will  see  that,  besides  two 
sets  of  Solicitors,  four  eminent  Counsel  are 
engaged  towards  settlement  of  a  disputed 
account  of  twenty-two  pounds  odd.  The  costs 
on  both  sides  in  that  case,  I  am  assured, 
would  amount  to  upwards  of  a  hundred  and 
fifty  pounds.  In  Lower  Canada  such  a  case 
would  be  disposed  of  at  costs,  on  both  sides, 
after  full  contestation,  of  forty  dollars. 
To  the  Editor  of  the  Times. 

Sir,— As  you  inserted  a  letter  in  The  Times 
of  this  date,  relating  to  an  estate  in  bank- 
ruptcy, I  shall  be  glad  if  you  can  find  space 
for  the  subjoined  statement,  as  such  an  exam- 
ple of  the  mode  of  realizing  estates  under  our 
present  laws  in  Chancery  will,  I  also  think, 
be  of  service  to  the  public,  by  calling  the 
attention  of  the  legal  authorities  to  the  subject. 

Statement  of  the  accounts,  showing  the 
result  of  a  Chancery  suit  just  concluded  :— 

Receipts. 
Proceeds  of  the  sale  of  real  estate 

and  investments  of  the  dividends 

by  the  Accountautr  General  in 

Chancery £717    3  10 

Payments. 
Plaintiff's    solicitor's 

costs £449  14    2 

Defendant's  solicitor's 

costs 234    8    4 

£684    2    6 

Fees    of  taxation  of 

costs 18    5    0 

702    7    6 

Leaving  a  balance  of. £14  16    4 

I  remain,  Sir,  yours  obediently, 
Canonbury,  Islington,  Dec.  11.        J.  A. 
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SECOND  COURT. 

(Before  Mr.  Justice  Keating  and  a  Common 

Jury.) 

KNIGHT  V.  WHEELER. 

Sir  R.  P.  Collier,  Q.C.,  and  Mr.  R.  E.  Turner 
were  counsel  for  the  plaintiff}  Mr.  M.  Chambers, 
Q.C.,  and  Mr.  J.  0.  Griffith  for  the  defendant 

This  was  an  action  to  recover  £22  and  some 
odd  shillings  for  laying  some  paving-stone  in 
front  of  the  defendant's  house  in  the  course  of 
the  year  1865. 

The  plaintiff  was  described  to  be  a  surveyor 
at  Mile-end,  and  the  defendant  is  a  banker  and 
brewer  at  High  Wycombe,  and  the  only  ques 
tion  was  whether  the  defendant  was  personally 
liable,  or  whether  the  work  was  done  for  the 
Paving  Commissioners  of  the  town  of  High 
Wycombe. 

The  jury  returned  a  verdict  for  the  plaintiff 
for  £20  18s. 

A  gentleman  died  here  lately.  Copy  of  his 
will  was  sent  to  England  to  be  registered,  in 
order  to  letters  of  administration  of  personal 
property  there  being  obtained  for  my  client, 
the  executor  and  administrator  named  in  the 
will.  Such  letters  have  been  obtained,  of 
course;  but  in  addition  to  £116  17  8  to  the 
Proctor  at  Doctors  Commons,  [in  which,  how- 
ever, was  comprehended  £50  for  stamp  duty,] 
my  client  had  to  pay  £25  18  8  sterling  to 
Solicitors !  All  done  in  this  case  would  have 
been  done  in  Lower  Canada  for  twelve  pounds 
ten,  or  under.  To  be  priest-ridden  is  bad,  to 
be  law-ridden  is  as  bad.  John  Bull  is  very 
patient,  evidently,  or  he  would  reform  his 
lawyers'  bills.  We,  in  Canada,  have  some 
things  to  be  thankful  for. 

Yours, 

AN  ADVOCATE. 

Montreal,  January  4,  1867. 

[In  looking  over  English  law  reports,  the 
reader  is  constantly  struck  with  the  vastness 
of  the  sums  incurred  as  costs.  Thus,  to  take 
one  instance  out  of  many,  in  Wentworih  v. 
Lloyd,  p.  280  of  Weekly  Notes  for  1866,  a 
question  came  up  whether  the  taxing-master 
was  right  in  disallowing  an  item  of  £72,  ($350) 
being  a  charge  at  the  rate  of  fourpence  per 
folio,  by  a  Solicitor,  for  reading  certain  depo- 
sitions taken  before  a  special  examiner  in 


Australia.  The  master  had  allowed  a  sum 
of  £292  for  preparing  briefs  of  the  same  depo- 
sitions. The  Master  of  the  Rolls  thought  that 
the  Solicitor  was  entitled  to  some  payment  for 
reading  them,  but  he  reduced  the  item  to  £50.  • 
As  to  the  £292  for  preparing  briefs,  "  that 
was  the  ordinary  charge  1" 

While  upon  this  subject,  it  may  be  interest, 
ing  to  copy  here  a  rather  severe  sketch  by  Bui- 
wer,  which  recently  appeared  in  Blackwood* 
We,  in  Lower  Canada,  have  the  good  fortune- 
not  to  be  subjected  to  the  tedious  and  degrading 
tariff  of  charges  between  solicitor  and  client 
which  Bulwer  satirises  as  follows  :— 

"  The  Bill  of  Costs. — When  men  go  to  law, 
I  believe  that  in  general  they  pay  little  atten- 
tion to  the  probable  cost  of  the  suit  There- 
is  a  claim  to  be  advanced,  or  a  right  to  be 
defended,  or  a  demand  to  be  resisted,  which 
are  quite  sufficient  to  engross  all  anxiety. 
Once  actually  engaged  in  the  process,  the  game 
becomes  too  absorbing  to  admit  of  a  thought 
beyond  the  issue.  Gain  and  amour propre  get 
inextricably  mingled,  and  the  desire  to  win 
rises  to  a  passion.  Your  lawyer  is  all  this 
time  not  merely  your  agent,  he  is  your  affec- 
tionate friend,  your  trusted  ally  and  adviser. 
Tou  go  to  him  for  counsel  and  guidance,  and 
you  go  to  him  besides  for  encouragement  and 
consolation.  He  is  a  sort  of  well  of  official 
sympathy,  of  which  you  drink  at  all  hours, 
happily  unmindful  the  while  that  every  draught 
of  the  precious  spring  is  noted  down  with  a 
corresponding  six-and-eightpence  appended 
to  it. 

"  The  day  comes,  however,  when,  victor  or 
vanquished,  this  friend's  mission  is  to  cease, 
and  his  good  offices  to  terminate.  You  know 
that  he  has  done  certain  things  on  your 
behalf,  and  you  remember  besides,  the  warm 
interest  he  has  vouchsafed  you,  the  number- 
less little  occasions  on  which  he  has  shown 
consideration  for  your  feelings,  and  you  recall 
small  traits  of  attention,  that,  coming  from  a 
class  of  men  the  world  is  so  prone  to  censure 
and  sneer  at,  actually  elevate  humanity  in 
your  esteem.  *  If  these  things  can  be  done 
in  the  green  wood,'  say  you  to  yourself)  *  what 
may  not  be  expected  from  ardhdeacons  and 
deans?'  What  a  shock  then  is  it  to  your  feel- 
ings, excited  as  they  are,  when  this  man's  bill 
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of  costs  comes  in,  and  yon  find  not  only  are  all 
the  formal  interviews  between  you  duly 
recorded  and  estimated,  but  every  chance 
meeting,  every  passing  rencontre  in 'the  street 
or  the  market  place,  ay,  even  to  little  hospita- 
ble confabulations  over  your  own  sherry  in 
the  azure  dimness  of  your  own  Cuban.  There 
they  are,all  of  them,  with  the  formidable  title 
of  "Consultation,"  as  if  that  absurd  incident 
that  happened  to  you  at  Boulogne,  or  that  little 
adventure  of  yours  with  the  widow  in  Wales, 
should  ever  figure  in  this  shape,  and  come  back 
to  your  mind  associated  with  a  demand  for 
thirteen-and-fourpence.  I  know  of  no  bitter 
ness  to  compare  with  the  revulsion  of  that 
moment.  Never  before  has  human  nature 
appeared  to  you  so  mean  and  so  despicable. 
What  1  you  ask  yourself,  is  this  the  man  you 
have  been  associating  with,  at  such  a  sacrifice 
to  all  your  tastes  and  liking  ?  White  baiting 
him  at  Greenwich,  and  imposing  him  upon 
your  friends  as  a  worthy  fellow  at  bottom  ?  for 
whom  you  have  stooped  to  what  score  of  mean- 
nesses in  apologies  for  this  or  that  in  his 
behaviour?  Is  this  the  creature — you  call 
him  creature  now— whom  you  have  treated 
as  an  intimate  or  an  equal;  telling  him  your 
choicest  stories,  regaling  him  with  your  driest 
amontillado,  and  recounting  for  his  edification, 
those  little  traits  of  your  early  life,  which, 
had  it  not  been  for  the  indolence  of  your  dis- 
position, would  have,  ere  this,  made  you  a 
Cabinet  Minister  or  a  Lord  Chancellor  ?  Is 
this  the  serpent  you  have  teen  nursing  in  your 
bosom  ?  For  a  while  the  whole  wide  universe 
seems  hateful  and  repulsive,  and  you  actually 
dread  the  commonest  intercourse  with  your 
fellows,  lest  your  passing  greeting  or  your  fare- 
well rise  against  you  in  six-and-eightpences." 
Ed.] 

RECENT  ENGLISH  DECISIONS. 

HOUSE  OF   LORDS. 

Corporation — Damages. — The  principle  on 
which  a  private  person,  or  a  company,  is  lia- 
ble for  damages  occasioned  by  the  neglect  of 
servants,  applies  to  a  corporation  which  has 
been  entrusted  by  statute  to  perform  certain 
works,  and  to  receive  tolls  for  *he  use  of  those 
works,  although  those  tolls,  unlike  the  tolls 


received  by  the  private  person,  or  the  com- 
pany, are  not  applicable  to  the  use  of  the 
individual  corporators,  or  to  that  of  the  cor- 
poration, but  are  devoted  to  the  maintenance 
of  the  works,  and,  in  case  of  any  surplus  exist- 
ing, the  tolls  themselves  are  to  be  propor- 
tionably  diminished.  Mersey  Docks  Trustees 
v.  Gibbs,  Law  Rep.  1  H.  L.  93. 

Riparian  Ownership— Alveus  of  a  running 
Stream. — The  soil  of  the  alveus  is  not  the  com-  ^ 
mon  property  of  the  respective  owners  on  the 
opposite  sides  of  the  river;  the  share  of  each 
belongs  to  him  in  severalty,  and  extends  usque 
ad  medium  filum  aquas;  but  neither  is  entitled 
to  use  it  in  such  a  manner  as  to  interfere  with 
the  natural  flow  of  the  stream.  A  fence  or 
bulwark  on  the  bank  is  allowable;  but  the 
alveus  is  sacred.  Any  encroachment  by  one 
proprietor  may  be  resisted  by  the  other ;  and 
the  onus  of  proving  that  the  act  is  not  an 
encroachment  foils  on  the  party  doing  it,  who 
is  primd  facie  held  responsible.  Mere  appre- 
hension, without  some  show  of  injury,  will 
not  ground  a  complaint;  but  it  is  not  neces- 
sary to  obtain  or  to  be  guided  by  scientific 
opinions.  Per  Lord  Westbury: — This  deci- 
sion establishes  the  important  principle,  that 
an  encroachment  on  the  alveus  of  a  running 
stream  may  be  complained  of)  without  the  ne- 
cessity of  proving  that  damage  has  been  sus- 
tained, or  is  likely  to  be  sustained.  Bickeit 
v.  Morris,  Law  Rep.  1  H.  L.  Sc.  47. 

Witt—Gift,  original  and  substitutional.'-- 
A  testator  devised  his  estate  and  effects  to 
trustees  to  pay  the  proceeds  to  his  wife  for  life, 
and  "  after  her  decease,  to  distribute  and  divide 
the  whole,  &c.,  amongst  such  of  my  four  ne- 
phews and  two  nieces'1  (naming  them)  "  as 
shall  be  living  at  the  time  of  her  decease ;  but 
if  any  or  either  of  them  should  then  be  dead, 
leaving  issue,  such  issue  shall  be  entitled  to 
their  father's  or  mother's  share"  : — Held,  that 
"  issue"  here  meant  children  j  and  that  the 
words,  "should  then  be  dead  leaving  issue," 
meant,  should  before  then  have  died  leaving 
issue. 

Three  of  the  nephews  died  in  the  life-time 
of  the  testator's  widow,  two  of  them  without 
ever  having  had  a  child,  one  of  them  leaving 
a  daughter.  This  daughter,  likewise,  died 
before  the  widow  : — Held,  that  the  gift  to  the 
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children  was  original,  not  substitutional,  and 
that  this  daughter,  upon  her  father's  death, 
took  a  rested  interest  in  the  share  which,  ifhe 
had  survived,  he  would  have  taken.  The  fact 
that  the  gift  to  the  parent  was  contingent  did 
not  affect  the  nature  of  the  gift  to  the  issue, 
which  was  an  independent  bequest.  Martin 
v.  Eolgatc,  Law  Rep.  1  H.  L.  175. 

PRIVY  COUNCIL. 

Practice— Appeal. — Special  leave  to  appeal 
granted,  notwithstanding  that  no  application 
had  been  made  for  such  leave  to  the  Court 
below :  upon  the  allegation,  that  though  the 
amount  decreed  was  much  under  the  appeal- 
able value,  the  original  demand  being  neces- 
sarily limited  by  the  jurisdiction  of  the  Court 
in  which  the  suit  was  originally  instituted,  yet 
the  subject  matter  at  issue  exceeded  in  value 
the  appealable  amount  Mutusawmy  Jagavera 
Tettara  NaUcer  v.  Vencataswara  Yettia,  Law 
Rep.  1  P.  C.  1. 

Insolvency — Partnership— Liability  of  New 
Firm  for  debt*  of  Old.— R.,  F.,  and  R.,  part- 
ners in  business,  and  dealing  with  F.  S.  & 
Co.,  took  T.  and  S.,  clerks  in  their  employ- 
ment, into  partnership  with  them.  The  part- 
nership was  constituted  by  deed,  to  continue 
for  three  years ;  and  a  balance  sheet,  showing 
the  liabilities  and  assets  of  the  existing  firm, 
was  drawn  up  and  admitted  by  all  the  part- 
ners. The  new  firm  continued  to  trade,  up  to 
the  period  of  its  insolvency,  upon  the  same 
footing  and  with  the  same  books  as  the  old 
firm — no  distinction  being  made  in  their  pay- 
ments, or  balances,  or  between  the  debts  or 
assets  of  the  new,  or  what  was  the  old  firm. 
F.,  S.  &  Co.  continued  to  deal  with  the  new 
as  they  had  done  with  the  old  firm.  R.,  F.  & 
R.  having  become  insolvent,  F.,  S.  &  Co., 
creditors  to  a  large  amount,  proved  against 
the  estate  of  the  new  firm.  R.  and  B.,  also 
creditors  of  the  new  firm,  proved  against  their 
estate :  and  sought  to  expunge  the  proof  of  F., 
S.  k  Co.,  on  the  ground  that  their  dent  having 
accrued  previous  to  the  new  partners  being 
taken  in,  was  due  from  the  old,  and  not  from 
the  new  firm: — Eeld,  by  the  Judicial  Com- 
mittee (affirming  the  judgment  of  the  Supreme 
Court  of  Victoria),  that  there  was  sufficient 
proof  in  the  dealings  and  transactions  of  the  ' 


several  parties,  to  show  that  the  new  firm  otr 
its  formation  adopted  the  liabilities  of  the  old 
firm,  and  that  F.,  S.  &  Co.  had  consented  to 
accept  the  liability  of  the  new  firm,  and  to 
discharge  the  old  firm,  their  original  debtors. 
The  Act  5  Vict.,  No.  17  (the  principal  la* 
solvent  Act  of  the  colony  of  Victoria),  sec  39, 
enacts,  "that  any  creditor  who  shall  hare 
or  hold  any  security  or  lien  upon  any  part  of 
the  insolvent  estate,  shall,  when  he  is  the  peti- 
tioning creditor,  be  obliged  upon  oath,  in  the 
affidavit  accompanying  the  petition,  and  when 
he  is  not  the  petitioning  creditor,  in  the  affi- 
davit produced  by  him  at  the  time  of  proving 
his  debt,  to  put  a  value  upon  such  security, 
so  far  as  his  debt  may  be  thereby  covered, 
and  to  deduct  such  value  from  the  debt  proved 
by  him,  and  to  give  his  vote  in  all  matters 
respecting  the  insolvent  estate  as  creditor  only 
for  the  balance,  Ac.  And  in  case  any  creditor 
shall  hold  any  security  or  lien  for  payment  of 
his  debt,  Ac.,  upon  any  part  of  the  said  estate, 
the  amount  or  value  of  such  security  or  lien 
shall  be  deducted  from  his  debt,  and  he  shall 
only  be  ranked  for,  or  receive  payment  of,  or 
a  dividend  for,  the  balance  after  such  deduc- 
tion.17 Held,  that  this  enactment  does  not 
destroy  the  distinction  between  the  joint  and 
separate  estate  of  an  insolvent,  so  as  to  com- 
pel a  creditor,  holding  a  mortgage  security  on 
the  separate  estate,  to  estimate  and  deduct  its 
value,  before  he  can  be  allowed  to  prove 
against  the  joint  estate.  Rolfe  and  The  Bank 
of  Australasia  v.  Flower,  Salting  <&  Co.,  Law 
Rep.  1  P.  C.  27. 

Vice-Admiralty  Court— Appeal  to  Privy 
Council.— Sec.  23  of  the  26  A  27  Vic.,  c.  24, 
which  limits  the  time  for  appealing  from  the 
Vice-Admiralty  Courts  abroad  to  six  months,, 
vests,  by  the  same  section,  a  discretion  in  the 
Judicial  Committee  to  admit  an  appeal  not 
withstanding  six  months  have  elapsed.  Cir- 
cumstances showing  that  there  was  no  wilful 
laches  in  not  lodging  petition  of  appeal  in  the 
Registry  of  the  High  Court  of  Admiralty  with- 
in the  prescribed  time,  and  that  the  delay  arose 
from  the  parties  waiting  a  decision  on  a  pend- 
ing appeal,  which  involved  a  similar  question, 
held  sufficient  for  the  exercise  of  the  discretion* 
vested  in  the  Judicial  Committee,  to  admit  ant 
appeal  under  that  section,  upon  payment  o* 
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(he  coats  of  the  application,  and  giving  secu- 
rity for  farther  costs.  Cassanova  v.  Begina, 
Law  Rep.  IP.  C.  115. 

Letters  Patent— Prolongation  of  Term.— To 
-entitle  a  patentee  to  a  prolongation  of  the  term 
of  Letters  Patent,  he  must  satisfactorily  estab- 
lish the  amount  of  his  profits. — A  patentee 
did  not  manufacture  or  sell  the  patented  arti- 
cle (ship  anchors),  but  granted  licenses,  to 
ironsmiths  to  manufacture,  from  whom  he 
received  royalties.  On  an  application  by  him  for 
an  extension  of  the  term  of  the  Letters  Patent, 
on  the  ground  of  inadequate  remuneration, 
the  accounts  produced  of  his  own  expenditure 
in  carrying  on  the  patent  being  unsatisfactory, 
and  no  accounts  given  of  the  profits  derived 
by  the  licensees,  a  prolongation  of  the  Letters 
Patent  was  refused ;  first,  as  the  patentee's 
accounts  were  unsatisfactory;  and, secondly, 
from  the  patentee  having  so  dealt  with  his 
patent  rights  as  to  deprive  him  of  the  power  of 
showing  the  amount  of  profit  derived  from  the 
working  of  the  patent.  In  re  Trotman's  Pat- 
ent, Law  Rep.  1  P.  G.  118. 

Sale  of  Hull  of  stranded  Ship  by  auction 
—Variation  of  Conditions  of  Sale — Re-sale. — 
Action  to  recover  the  difference  between  the 
original  price  bid  at  public  auction,  and  the 
sum  realized  upon  a  re-sale,  for  the  hull  of  a 
stranded  vessel,  sold  by  the  master  and  pur- 
chased by  the  defendant,  upon  conditions  of 
sale,  which  were  appended  to  the  memoran- 
dum of  purchase,  and  signed  after  the  sale  by 
the  defendant's  agent  on  his  behalf;  which 
conditions  differed  materially  from  those 
appended  to  the  catalogue  of  sale,  and  which 
were  the  conditions  read  out  at  the  auction. 
The  defendant  paid  the  deposit  upon  the 
terms  of  the  conditions  of  sale  read  at  the  auc- 
tion, and  took  possession  of  the  vessel,  with- 
out having  any  formal  transfer  made  to  him. 
The  vessel  was  laden  with  rice,  and  was  soon 
afterwards,  by  order  of  the  Board  of  Health, 
destroyed  as  a  nuisance.  The  defendant  hav- 
ing declined  to  complete  the  purchase,  the 
vendor  resumed  possession  of  the  vessel,  and 
re-sold  it  at  a  loss.  The  form  of  the  action  was 
by  libel,  according  to  the  Roman-Dutch  law. 
The  defendant  in  his  answer,  among  other 
^fcfenoesy  denied  that  he  had  purchased  under 


the  conditions  appended  to  the  memorandum 
of  sale,  and  prayed  the  dismissal  of  the  action 
with  costs }  and  in  reconvention,  for  payment 
of  the  amount  of  the  deposit  and  damages  he 
had  sustained,  to  the  amount  of  £1,000,  for 
loss  of  profits  and  advantages  from  the  vessel, 
her  tackle  and  implements.  The  judgment 
of  the  District  Court  was  in  favour  of  the 
plaintiff,  the  judge  of  that  Court  being  of  opin- 
ion, that  the  defendant  purchased  on  the 
conditions  of  sale  appended  to  the  memoran- 
dum of  purchase,  and  that,  according  to  those 
conditions,  the  plaintiff  had  rightly  resumed 
possession  and  re-sold  the  vessel.  The  Su- 
preme Court  (of  Ceylon)  reversed  that  judg- 
ment, and  ordered  judgment  to  be  entered  for 
the  defendant,  being  of  opinion  that  the  plain- 
tiff having  founded  his  claim  upon  an  agree- 
ment which  gave,  among  other  things,  a  right 
of  re-sale,  with  conditions  different  from  those 
read  at  the  auction,  and  having,  in  conse- 
quence, repossessed  himself  of  the  vessel  and 
re-sold  her,  had  thereby  deprived  himself  of 
the  right  to  recover  from  the  defendant,  and 
awarded  the  defendant  the  damages  claimed 
by  his  answer:— Held,  by  the  Judicial  Com- 
mittee, 1st,  that  though  the  merits  of  the  case 
were  with  the  plaintiff;  neither  the  judgment 
of  the  District  or  Supreme  Court  could  be 
sustained,  as  there  was  no  other  agreement 
between  the  parties  than  the  one  founded  on 
the  conditions  read  out  in  the  auction  room 
at  the  sale;  and  that  the  plaintiff)  having 
sued  upon  a  different  contract,  was  not  entitled 
to  recover,  and  ought  to  have  been  non-suited; 
and,  2nd,  that  in  the  absence  of  any  evidence 
of  damage,  the  defendant  was  not  entitled 
to  judgment  for  damages  i—Held,  further, 
that  although  the  act  of  the  plaintiff,  in  retak- 
ing the  hull  of  the  ship  and  selling  her  was 
wrongful,  and  entitled  the  defendant  to  bring 
an  action  of  trover,  it  did  not  amount  to  a 
recision  of  the  contract.  If  before  actual 
delivery,  the  vendor  re-sells  the  property  while 
the  purchaser  is  in  default,  the  re-sale  will 
not  authorise  the  purchaser  to  consider  the 
contract  rescinded,  so  as  to  entitle  him  to 
recover  back  any  deposit  of  the  price,  or  to 
resist  paying  any  balance  which  may  be  still 
due.  The  rule  applies  where  there  has  been 
a  delivery,  and  the  vendor  afterwards  takes 
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the  property  out  of  the  possession  of  the  pur- 
chaser, and  re-sells  it.  Page  v.  Cowasjee 
Edufce,  Law  Rep.  1  P.  G.  127. 

Mauritius,  Law  of— Code  Civil,  Art.  1384 
— Commettant  and  Priposi,  definition  of— 
Master  and  Servant — Negligence — Fire— Lia- 
bility for  Damage.— hj  Art.  1384  of  the  Code 
Civil,  the  law  prevailing  in  Mauritius,  it  is 
provided  that  "  Les  Maxtres  et  Us  Commettants 
]sont  responsabUs']  du  dommage  causi  par  leurs 
domestigues  et  priposis  dans  lesfonctions  aux- 
guelles  ils  les  ont  employ  is: — Held,  that  in 
order  to  make  the  "  commettant1  responsible 
for  damage  occasioned  by  the  negligence  of  the 
"priposi,"  it  is  necessary  to  establish  that 
the  "priposi"  was  acting  "sous  les  ordres,sous 
la  direction  et  la  surveillance  du  commettant." 
"  Priposi,"  in  Art.  1384,  means  a  person  who 
stands  in  the  same  relation  to  the  "  commet- 
tanf1  as  "  domesUque11  does  to  "  nuAtre," 
namely,  a  person  whom  the  "  commettant1 
has  instructed  to  perform  certain  things  on  his 
behalf. — A.  hired  certain  Indians,  who  were 
the  heads  of  gangs  of  labourers,  to  clear  a 
piece  of  land  of  weeds  and  brushwood  at  a  job 
price,  to  be  paid  to  their  gangs.  Through  the 
negligence  of  the  persons  employed,  the  sparks 
of  a  fire  kindled  on  A.'s  land  set  fire  to  and 
burnt  down  a  house  in  the  immediate  neigh- 
bourhood, belonging  to  B.  It  was  proved  in 
evidence  that  A.  interfered  with  the  work,  and 
directed  the  Indians  where  to  work : — Held, 
affirming  the  judgment  of  the  Supreme  Court 
at  Mauritius,  that  A.  was  the  "  commettant," 
and  the  labourers  "priposis,"  within  the 
meaning  of  the  Art.  1384  of  the  Code  Oml,  and 
that  as  the  fire  was  occasioned  by  the  men 
employed  by  A.,  he  was  responsible  for  their 
negligence,  and  liable  to  B.  for  the  damage 
sustained  by  the  fire.  Sirandat  v.  Satsse, 
Law  Rep.  1  P.  C.  152. 

Code  Civil— Arts.  765,  766— Irregular  Suc- 
cession.— The  Code  Civil  of  France,  which  is 
in  force  in  the  Island  of  Mauritius,  Liv.  HE. 
Ch.  IV.  Ut.  1,  "  Des  successions  irrigulieres," 
Art  765,  provides  as  follows:— 

"  La  succession  de  V  enfant  naturtl  dicidi 
sansposUriti  est  devolue  auptre  on  dla  mere 
qvxTareconnu;  on  par  moitUd  tousles  deux, 
fU  a  4U  reconnu  par  Vun  et  par  I  autre?  and 


Art.  766  provides,  a  En  cas  de  pridicts  des 
ptre  et  mere  de  V  enfant  naturel,  les  biens  qtiH 
en  avail  recus  passent  aux  frtres  ou  saws 
Ugithnes,  s'ils  se  retrouvent  en  nature  dans  la 
succession :  les  actions  en  reprise,  s'UeneadsU, 
ou  leprix  de  ces  biens  alUnis,  s*U  est  encore 
du,  retournent  igalement  aux  frtres  et  saurt 
Ugitimes.  Tous  Us  autres  biens  passent  aux 
frtres  et  sasurs  naturels^  ou  d  leurs  desctn- 
aants." 

Held,  that  the  word  "  descendants  in  Art 
769,  is  not  limited  to  legitimate  descendants, 
so  as  to  preclude  the  natural  children  of  a. 
natural  brother  succeeding  to  their  natural 
uncle's  property. 

Held,  further,  that  there  is  no  restriction 
with  respect  to  the  word  "  descendants' '  in  Art 
766;  that  natural  children  are  "descend- 
ants" within  the  meaning  of  Arts.  765  and  766, 
which  constitute  a  special  law  for  determining 
the  succession  of  natural  children  dying  with- 
out  posterity;  and  that  "posUrtif*  and 
"  descendants11  in  those  Articles  are  convert- 
ible terms. — B.,  an  illegitimate  child  duly 
acknowledged,  survived  his  parents,  and 
died  domiciled  in  the  Island  of  Mauritius,  of 
which  he  was  a  native,  intestate,  leaving  sell1 
acquired  property.  He  had  no  legitimate 
relations,  but  had  two  nieces,  illegitimate 
daughters  of  an  only  illegitimate  brother,  who 
pre-deceased  him,  by  whom  they  were  duly 
acknowledged,  as  also  by  B.  One  of  the 
nieces  died  shortly  after  B.,  having  previously 
constituted  her  sister  Ugatavre  unwerstUe. 
The  Government  claimed  the  succession  of  B. : 
— Held,  that  the  surviving  niece  was  entitled 
to  succeed  to  B.'e  property  in  preference  to 
the  claim  of  the  Government  on  the  ground 
of  bastardy.  Her  Majesty's  Procurtur  s. 
Bruneau,  Law  Rep.  1  P.  C.  169. 

EQUITY  CASES. 

Immoral  Purpose. — A  lessee  of  a  house 
which,  to  his  knowledge,  had  for  many  years 
been  used  as  a  brothel,  assigned  the  lease 
absolutely,  knowing  that  the  assignee  intended 
to  use  the  house  for  the  same  purpose.  The 
original  lease  contained  covenants  to  delirer 
up,  at  the  end  of  the  term,  in  good  repair,  and 
not  to  use  the  house  as  a  brothel;  and  the 
assignment  contained  a  covenant  to  indemnify 
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the  lessee  from  the  covenants  in  the  lease. 
The  lessee  haying  been  compelled  to  pay  for 
dilapidations  at  the  end  of  the  lease,  sought 
to  recover  the  amount  from  the  estate  of  the 
assignee,  which  was  being  administered: — 
Hddf  that  the  assignment,  and  everything 
arising  out  of  it,  was  so  tainted  with  the 
immoral  purpose,  that  the  plaintiff  could  not 
recover.  Smith  v.  White,'  Law  Rep.  1  Eq. 
626. 

Construction  of  Will— Gift  by  will  of  a  sum 
of  stock  to  A.  for  life,  remainder  to  any  wife 
he  might  thereafter  marry  for  life  or  widow- 
hood, remainder  to  the  children  of  A.  abso- 
lutely; and  in  case  A.  should  die  unmarried 
and  without  issue,  then,  from  and  after  his 
decease,  to  B.,  C,  and  D.,  share  and  share 
alike,  or  to  such  of  them  as  should  be  living 
at  A' 8  death,  his,  her,  or  their  executors, 
administrators  and  assigns  absolutely.  A. 
survived  B.,  C,  and  D.,  and  died  a  widower, 
without  ever  having  had  a  child : — Held,  that 
upon  the  death  of  A.  the  representatives  of 
B.,  C,  and  D.  took  the  legacy  in  equal  shares. 
The  Court,  treating  the  word  "  unmarried"  as 
a  word  of  flexible  meaning,  decided  that  it . 
here  meant  "  without  leaving  a  widow,"  in 
order  to  give  expression  to  the  whole  clause. 
In  re  Sanders'  Trusts,  Law  Rep.  1  Eq.  6?5. 

Copyright — Directory. — The  compiler  of -a 
directory  or  guide-book,  containing  informa- 
tion derived  from  sources  common  to  all, 
which  must  of  necessity  be  identical  in  all 
cases  if  correctly  given,  is  not  entitled  to  spare 
himself  the  labour  and  expense  of  original 
inquiry,  by  adopting  and  re-publishing  the 
information  contained  in  previous  works  on 
the  same  subject.  He  must -obtain  and  work 
out  the  information  independently  for  himself, 
and  the  only  legitimate  use  which  he  can 
make  of  previous  works,  is  for  the  purpose  of 
Teruying  the  correctness  of  his  results.  Kelly 
t.  Morris,  Law  Rep.  1  Eq.  697. 

coxxoir  PLEAS. 
buurance — Proximate  Cause  of  Loss  or 
Dosage. — By  a  policy  of  insurance,  plate- 
glass  in  the  plaintiffs  shop-front  was  insured 
against  "  loss  or  damage  originating  from  any 
cause  whatsoever,  except  fire,  breakage  during 
removal,  alteration,  or  repair  of  premises," — 


none  of  the  glass  being  "  horizontally  placed 
or  moveable."  A  fire  broke  out  on  premises 
adjoining  those  of  the  plaintiff,  and  slightly 
damaged  the  rear  of  his,  shop,  but  did  not 
approach  that  part  where  the  plate-glass  was. 
Whilst  the  plaintiff,  assisted  by  neighbours, 
was  removing  his  stock  and  furniture  to  a 
place  of  safety,  a  mob,  attracted  by  the  fire, 
tore  down  the  shop  shutters,  and  broke  the 
windows  for  the  purpose  of  plunder : — Held} 
that  the  proximate  cause  of  the  damage  was 
the  lawless  act  of  the  mob,  and  that  it  did  not 
originate  from  "  fire,  or  breakage  during 
removal,"  within  the  exception  in  the  policy. 
Marsden  v.  City  and  County  Assurance  Com' 
pony,  Law  Rep.  1  C.  P.  232. 

Bill  of  Lading. — Goods  were  shipped  for 
Bombay  under  a  bill  of  lading  making  them 
deliverable  "  to  order  or  assigns.'1  The  con* 
signor  indorsed  the  bill  of  lading  in  blank,  and 
deposited  it  with  a  banker  as  security  for  an 
advance  of  money,  and,  on  his  repaying  the 
sum  advanced,  the  bill  of  lading  was  re-in- 
dorsed and  delivered  back  to  him: — Held, 
that  such  re-indorsement  of  the  bill  of  lading 
to  him  remitted  the  consignor  to  ail  his  rights 
as  against  the  ship-owners  under  the  original 
contract;  and,  consequently,  that  he  was 
entitled  to  sue  them  for  a  breach,  whether 
occurring  before  or  after  such  re-indorsement. 
Short  v.  Simpson,  Law  Rep.  1  C.  P.  248. 

Negligence—  Unfenced  Hole. — Upon  the  pre- 
mises of  the  defendant,  a  sugar-refiner,  was  a 
hole  or  shoot  on  a  level  with  the  floor,  used 
for  raising  and  lowering  sugar  to  and  from  the 
different  stories  of  the  building,  and  usual, 
necessary  and  proper  in  the  way  of  the 
defendant's  business.  Whilst  in;  use,  it  wa§ 
necessary  and  proper  that  this  hole  should  be 
unfenced.  When  not  in  use,  it  was  sometimes 
necessary,  for  the  purpose  of  ventilation,  that 
it  should  be  open.  It  was  not  necessary  that 
it  should,  when  not  in  use,  be  unfenced  j  and  it 
might  at  such  times,  without  injury  to  the 
business,  have  been  fenced  by  a  rail.  The 
plaintiff,  a  journeyman  gas-fitter,  in  the  em- 
ploy  of  a  patentee  who  had  fixed  a  patent  gas- 
regulator  upon  the  defendant's  premises,  for 
which  he  was  to  be  paid  provided  it  effected  a 
certain  amount  of  saving  in  the  consumption 
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of  gas,  went  upon  the  premises  with  his  em- 
ployer's agent  for  the  purpose  of  examining 
the  several  burners,  so  as  to  test  the  new 
apparatus.  Whilst  thus  engaged  upon  an 
upper  floor  of  the  building,  the  plaintiff, 
under  circumstances  as  to  which  the  evidence 
was  conflicting,  but  accidentally,  and,  as  the 
jury  found,  without  any  fault  or  negligence 
on  his  part,  fell  through  the  hole  and  was 
injured : — Held,  that,  inasmuch  as  the  plain- 
tiff was  upon  the  premises  on  lawful  business, 
in  the  course  of  fulfilling  a  contract  in  which 
he  (or  his  employer)  and  the  defendant  both 
had  an  interest,  and  the  hole  or  shoot  was  from 
its  nature  unreasonably  dangerous  to  persons 
.  not  usually  employed  upon  tbe  premises,  but 
having  a  right  to  go  there,  the  defendant  was 
guilty  of  a  breach  of  duty  towards  him,  in  suf- 
fering the  hole  to  be  unfenced.  Indermaur  v. 
Dames,  Law  Rep.  1  G.  P.  274. 

Master  and  Servant— Negligence  of  Fellow- 
servant. — The  plaintiff  was  employed  by  a 
railway  company  as  a  laborer,  to  assist  in 
loading  what  is  called  a  "  pick-up  train,"  with 
materials  left  by  plate-layers  and  others  upon 
.the  line.  One  of  the  terms  of  his  engagement 
was,  that  he  should  be  carried  by  the  train 
from  Birmingham  (where  he  resided,  and 
whence  the  train  started,)  to  the  spot  at  which 
his  work  for  the  day  was  to  be  done,  and  be 
brought  back  to  Birmingham  at  the  end  of 
each  day.  As  he  was  returning  to  Birming- 
ham, after  his  day's  work  was  done,  the  train 
in  which  the  plaintiff  was,  through  the  negli- 
gence of  the  guard  who  had  charge  of  it,  came 
into  collision  with  another  train,  and  the 
plaintiff  was  injured : — Held,  that,  inasmuch 
as  the  plaintiff  was  being  carried,  not  as  a 
passenger,  but  in  the  course  of  his  contract  of 
service,  there  was  nothing  to  take  the  case 
out  of  the  ordinary  rule  which  exempts  a 
master  from  responsibility  for  an  injury  to  a 
servant  through  the  negligence  of  a  fellow- 
servant,  when,  both  are  acting  in  pursuance 
of  a  common  employment.  Tunney  v.  Mid- 
land Railway  Co.,  Law  Rep.  1  G.  P.  291. 

Carrier— Measure  of  Damages,— The  plain- 
tiff sent  goods  from  Manchester  by  the  defen- 
dants' railway  to  his  traveller  at  Cardiff;  the 
-delivery  of  the  goods  was,  through  the  negli- 


gence of  the  defendants,  delayed  until  after 
the  traveller  had  left  Cardiff  and  the  plaintiff 
in  consequence,  lost  the  profits  which  he 
would  have  derived  from  a  sale  at  Cardiff:— 
Held,  that  in  the  absence  of  notice  to  the 
defendants  of  the  object  for  which  the  goods 
were  sent,  the  plaintiff  could  not  recover  from 
them  such  profits  as  damages  for  the  delay. 
Great  Western  Railway  Co.  v.  Redmaynt, 
Law  Rep.  1  C.  P.  329. 

Breach  of  Promise  of  Marriage. — In  an 
action  for  breach  of  promise  of  marriage, 
where  the  plaintiff  has  been  seduced  by  the 
defendant,  it  is  no  misdirection  to  tell  the  jury, 
that,  in  estimating  the  damages,  they  are  at 
liberty  to  take  into  their  consideration  the 
altered  social  position  of  the  plaintiff  in  rela- 
tion to  her  home  and  family,  through  the 
defendant's  conduct  towards  her.  Berry  ▼. 
Da  Costa,  Law  Rep.  1  C.  P.  331. 

EXCHEQUER. 

Stepping— Marine  Policy.— In  a  homeward 
policy  the  words  "  at  and  from11  a  port  named 
are  to  be  construed  in  their  natural  geogra- 
phical sense,  without  reference  to  the  expira- 
tion of  an  outward  policy  "to0  the  same 
place,  and  therefore  the  policy  attaches  as 
soon  as  the  vessel  arrives  within  the  port 
named,  and  although  not  safely  moored. — A 
vessel  insured  "at  and  from11  Havana  was 
injured  by  coming  into  contact  with  an  anchor 
after  entering  the  harbour,  and  whilst  passing 
over  a  shoal  up  to  her  place  of  discharge: — 
Held,  that  the  policy  had  attached.  Hough- 
ton v.  Empire  Marine  Insurance  Co.,  Law 
Rep.  1  Ex.  206. 

Contract  void  for  Immorality.— On*  who 
makes  a  contract  for  sale  or  hire,  with  the 
knowledge  that  the  other  contracting  party 
intends  to  apply  the  subject  matter  of  the  con- 
tract to  an  immoral  purpose,  cannot  recover 
upon  the  contract ;  it  is  not  necessary  that  he 
should  expect  to  be  paid  out  of  the  proceeds 
of  the  immoral  act. — The  defendant,  a  prosti- 
tute, was  sued  by  the  plaintiffs,  coach-builders, 
for  the  hire  of  a  brougham.  There  was  no 
evidence  that  the  plaintiffs  looked  expressly 
to  the  proceeds  of  the  defendant's  prostitution 
for  payment ;  but  the  jury  found  that  the 
plaintiffs  knew  her  to  be  a  prostitute,  and 
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supplied  the  brougham  with  a  knowledge  that 
it  would  be,  as  in  feet  it  was,  used  by  her  as 
part  of  her  display  to  attract  men : — Held, 
that  the  plain  tiffe  could  not  recover.  Pearee 
t.  Brooks,  Law  Rep.  1  Ex.  213. 

Negligence— Dangerous  Instrument—The 
defendant  exposed  in  a  public  place  for  sale, 
unfenced,  and  without  superintendence,  a 
machine  which  might  be  set  in  motion  by  any 
passerby,  and  which  was  dangerous  when  in 
motion.  The  plaintiff;  a  boy  four  years  old, 
by  the  direction  of  his  brother,  seven  years 
old,  placed  his  fingers  within  the  machine, 
whilst  another  boy  was  turning  the  handle 
which  moved  it,  and  his  fingers  were  crushed : 
Held,  that  the  plaintiff  could  not  maintain 
any  action  for  the  injury,  the  accident  being 
directly  caused  by  his  own  act.  Mangan  v. 
Atterton,  Law  Rep.  1  Ex.  239. 

Coraumt— Nullity  of  Marriage.— To  an 
action  on  a  covenant  made  by  the  defendant 
in  consideration  of  his  daughter's  marriage, 
the  defendant  pleaded  that  the  marriage  was 
noil  and  void  by  reason  of  the  impotence  of 
the  husband,  without  stating  that  it  had  been 
avoided  by  the  sentence  of  any  Court,  or  that 
either  of  the  parties  had  elected  to  treat  it  as 
void: — Held,  a  bad  plea,  on  the  ground  that 
whether,  as  between  the  parties  to  it,  such 
marriage  could  or  could  not  be  treated  as 
absolutely  null  and  void,  it  was  certainly  not 
open  to  a  third  person  to  make  the  objection, 
when  neither  of  the  parties  concerned  had 
done  any  act  to  raise  the  question.  CaveU  v. 
Prince,  Law  Eep.  1  Ex.  246. 

Contract — Illegality — Wager. — The  plain- 
tiff and  defendant  agreed  to  ride  a  race,  each 
on  his  own  horse,  both  the  horses  ridden  to 
become  the  property  of  the  winner : — Held, 
that  the  contract  was  void  under  the  statute, 
as  being  "by  way  of  gaming  or  wagering." 
Coombes  v.  Dibble,  Law  Rep.  1  Ex.  248. 

FomUg  BibU.— -Entries  of  pedigree  in  a 
family  bible  or  testament,  which  is  produced 
from  the  proper  custody,  are  admissible  as 
evidence,  without  proof  of  their  handwriting 
or  authorship.  Baron  Martin  observed: — 
"  To  require  evidence  of  the  handwriting  or 
authorship  of  the  entries,  is  to  mistake  the 


distinctive  character  of  the  evidence,  for  it 
derives  its  weight,  not  from  the  fact  that  the 
entries  are  made  by  any  particular  person,  but 
that,  being  in  that  place,  they  are  to  be  taken 
as  assented  to  by  those  in  whose  custody  the 
book  has  been."  Hubbard  v.  Lees  is  Burden, 
Law  Rep.  1  Ex.  255. 

CROWN  CASES  RKSKBVID. 

Becewing—Mnt  Indictment.— -The  24  &  25 
Vic.  c.  96,  s.  94,  which  enacts  that,  "If, 
upon  the  trial  of  any  two  or  more  person* 
indicted  for  jointly  receiving  any  property,  it 
shall  be  proved  that  one  or  more  of  such  per- 
sons separately  received  any  part  or  parts  of 
such  property,  it  shall  be  lawful  for  the  jury 
to  convict,  upon  such  indictment,  such  of  the 
said  persons  as  shall  be  proved  to  have 
received  any  part  opparts  of  the  said  property,' ' 
extends  to  cases  where,  upon  an  indictment  for 
a  joint  receipt,  it  is  proved  that  the  prisoners 
separately  received  the  whole  of  the  stolen  pro- 
perty. The  Queen,  v.  Beardon  and  Bloor,  Law 
Rep.  1  C.  C.  31. 

Witness — Incompetency. — The  evidence  of 
an  incompetent  witness  may  be  withdrawn 
from  the  jury  upon  the  incompetency  appear- 
ing during  his  examination-in-chief,  although 
he   has   been  examined  previously  on  the 
voir  dire  and  pronounced  to  be  competent* 
The  prisoner  was  tried  upon  an  indictment 
charging  him  with  an  assault  upon  a  deaf  and 
dumb  girl,  with  intent  to  ravish  her.    The 
girl  had  never  been  instructed  in  the  deaf  and 
dumb  alphabet,  but  an  expert  in  regard  to- 
communicating  with  deaf  and  dumb  persona 
believed,  after  testing  her,  that  he  was  able 
to  understand  her  signs  and  gestures,  and  to 
make  himself  understood  by  her.    He  was 
then  sworn  to  interpret,  but  in  the  course  of 
the  examination  he  informed  the  Court  that 
he  was  satisfied  he  had  been  mistaken,  as  it 
appeared  that  the  girl  answered  "  yes"  to- 
every   question,    without  distinction     The 
Court  then  ordered  the  witness  to  be  removed 
from  the  box,  and  the  trial  proceeded.    The 
jury  having  convicted  the  prisoner  on  the 
other  evidence,  the  judge  reserved  the  point 
as  to  the  propriety  of  withdrawing  the  evidence* 
of  the  girl  when  she  was  found  to  be  incom- 
petent.   It  was  held  that  he-  had  a  perfect 
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right  to  do  so,  and  the  conviction  was  affirmed. 
The  Queen  v.  Whitehead,  Law  Rep.  1  C.  G.  33. 

Rape — Idiot — Consent — Upon  an  indict- 
ment for  rape  there  must  be  some  evidence 
that  the  act  was  without  the  consent  of  the 
woman,  even  where  she  is  an  idiot.  In  such 
a  case,  where  there  were  no  appearances  of 
force  having  been  used  to  the  woman,  and  the 
only  evidence  of  the  connection  was  the  pri- 
soner's own  admission,  coupled  with  the  state- 
ment that  it  was  done  with  her  consent,  the 
Court  held  that  there  was  no  evidence  for  the 
jury.  The  Queen  v«  Fletcher,  Law  Rep.  1  C. 
C.  39. 

PROBATE  AND   DIVORCE. 

Insertion  of  clause  in  a  codicil  by  mistake. 
— Where  a  codicil  had  been  read  over  to  a 
capable  testatrix,  and  duly  attested  by  her, 
the  Court  refused  to  exclude  from  probate 
certain  words  inserted  in  it,  and  which  were 
not  in  accordance  with  the  instructions  given 
by  her  to  her  solicitor,  nor  were  contained  in 
the  draft  codicil,  which  had  been  read  over  to 
and  approved  by  her,  although  such  words 
,  were  sworn  by  the  solicitor  who  prepared  the 
codicil  to  have  been  inserted  without  any 
instructions  from  her,  and  by  his  inadvertence. 
The  Court  stated  the  general  rules  which, 
since  the  Wills  Act,  ought  to  govern  its  action 
in  reference  to  a  duly  executed  paper,  as  fol- 
lows : — "  First,  that  before  apaper  so  executed 
is  entitled  to  probate,  the  Court  must  be  satis- 
fied that  the  testator  knew  and  approved  of 
the  contents  at  the  time  he  signed  it  Secondly, 
that  except  in  certain  cases,  where  suspicion 
attaches  to  the  document,  the  fact  of  the 
testator's  execution  is  sufficient  proof  that  he 
knew  and  approved  the  contents.  Thirdly, 
that  although  the  testator  knew  and  approved 
the  contents,  the  paper  may  still  be  rejected, 
on  proof  establishing,  beyond  all  possibility  of 
mistake,  that  he  did  not  intend  the  paper  to 
operate  as  a  will.  Fourthly,  that  although 
the  testator  did  know  and  approve  the  con- 
tents, the  paper  may  be  refused  probate,  if  it 
be  proved  that  any  fraud  has  been  purposely 
practised  on  the  testator  in  obtaining  his  exe- 
cution thereof.  Fifthly,  that  subject  to  this 
last  preceding  proposition,  the  fact  that  the 
will  has  been  duly  read  over  to  a  capable  tes- 


tator on  the  occasion  of  its  execution,  or  that 
its  contents  have  been  brought  to  his  notice 
in  any  other  way,  should,  when  coupled  with 
his  execution  thereof,  be  held  conclusive  e?i- 
dence  that  he  approved  as  well  as  knew  the 
contents  thereof.  Lastly,  that  the  above  rules 
apply  equally  to  a  portion  of  the  will  as  to  the 
whole."  Guardhouse  v.  Blackburn,  Law 
Rep.  1  P.  &  D.  10& 

Suit  for  Dissolution  of  Marriage— CoUu 
sion. — On  the  hearing  of  a  suit  by  a  wife  for 
a  dissolution  of  marriage  on  the  ground  of 
adultery,  coupled  with  desertion,  it  was  shown 
that  the  adultery  charged  and  proved,  was 
committed  by  the  husband  in  fulfilment  of  a 
promise  previously  made  by  him  to  the  wife, 
that  he  would  give  her  an  opportunity  of 
obtaining  a  divorce;  that  the  adultery  had  been 
committed  in  order  that  it  might  be  proved; 
that  evidence  of  it  had  been  obtained  by  means 
of  information  supplied  to  the  wife  by  the 
husband ;  and  that  the  wife  was  acting  in  con- 
cert with  the  husband  to  obtain  evidence  of  it 
by  the  means  indicated  by  him ' — HM,  that 
the  husband  and  wife  were  guilty  of  collusion. 
Petition  dismissed.  Toddy,  Iodd\  Law  Rep. 
1  P.  &  D.  121. 

Nullity  of  Marriage.—  In  a  suit  by  a  woman 
for  nullity,  on  the  ground  of  the  man's  impo- 
tence, the  petitioner's  evidence  that  the  mar- 
riage had  never  been  consummated  was 
neither  corroborated  nor  contradicted,  the 
medical  evidence  being  consistent  both  with 
consummation  and  non-consummation.  It 
appeared  that  cohabitatipn  had  continued  for 
eight  years  without  complaint  on  the  part  of 
the  petitioner,  and  that  the  separation  was 
caused  by  the  respondent's  ill-treatment  of 
her.  The  Court  found  that  the  charge  was 
not  sufficiently  proved,  and  dismissed  the 
petition.     T.  v.  D.f  Law  Rep.  1  P.  &  D.  127. 

Mormon  Marriage — Polygamy. — Marriage, 
as  understood  in  Christendom,  is  the  volun- 
tary union  for  life  of  one  man  and  one  woman, 
to  the  exclusion  of  all  others.  A  marriage 
contracted  in  a  country  where  polygamy  is 
lawful,  between  a  man  and  a  woman  who  pro- 
fess a  faith  which  allows  polygamy,  is  not  a 
marriage  as  understood  in  Christendom  j  and 
although  it  is  a  valid  marriage  by  the  lex  locij 
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and  at  the  time  when  it  was  contracted  both 
the  man  and  the  woman  were  single  and  com- 
petent to  contract  marriage,  the  English 
Matrimonial  Court  will  not  recognize  it  as  a 
ralid  marriage,  in  a  suit  instituted  by  one  of 
the  parties  against  the  other,  for  the  purpose 
of  enforcing  matrimonial  duties,  or  obtaining 
relief  for  a  breach  of  matrimonial  obligations. 
The  petitioner  in  this  case  was  a  man  wfro 
had  renounced  the  Mormon  faith  and  left 
Utah.  But  his  Mormon  wife  refused  to  accom- 
pany him,  and  became  the  wife  of  another 
Mormon.  This  was  the  adultery  complained 
of.  The  Court  refused  to  grant  a  dissolution 
of  the  marriage,  observing  that  the  matrimo- 
nial law  of  England  is  adapted  to  the  Christian 
marriage,  and  wholly  inapplicable  to  poly- 
gamy. If  the  matrimonial  law  of  England 
were  applied  to  the  first  of  a  series  of  polyga- 
mous unions,  and  a  Mormon  had  married 
fifty  women  in  succession,  the  Court  "  might 
be  obliged  to  pick  out  the  fortieth  as  his  only 
wile,  and  reject  the  rest.  For  it  might  well 
be  that  after  the  thirty-ninth  marriage  the  first 
wife  should  die,  and  the  fortieth  union  would 
then  be  the  only  valid  one,  the  thirty-eight 
intervening  ceremonies  creating  no  matrimo- 
nial bond  during  the  first  wife's  life."  Hyde 
t.  Hyde  and  Woodmansee,  Law  Rep.  1  P.  & 
D.  130. 

Witt. — A  will  commencing  with  the  words, 
"  In  case  of  any  fatal  accident  happening  to 
me,  being  about  to  travel  by  railway  j  I  hereby 
leave,"  Ac.,  held,  not  to  be  contingent  upon 
the  event  of  the  testator's  death  on  the  jour- 
ney he  was  about  to  take  when  the  will  was 
executed.  In  the  Goods  of  Dobson,  1  P.  & 
D.&g. 

Dissolution  of  Marriage— Cruelty— Drunk- 
«*«*.— Habitual  drunkenness,  and  a  series 
of  annoyances,  and  extraordinary  conduct  on 
the  part  of  the  husband,  do  not  constitute 
legal  cruelty.  The  communication  of  a  vene- 
real disorder  to  the  wife  must  have  been  wil- 
filoo  the  pari  of  the  husband  to  establish  it 
a*  cruelty.  But  that  wilfulness  may  be  pre- 
ranted  from  the  surrounding  circumstances, 
t?  the  condition  of  the  husband  and  by  the 
jvofaabinueaofthe  case,  after  such  explana- 
tions as  he  may  ofler.    Primd  facie,  the  hus- 


band's state  of  health  is  to  be  presumed  to  be 
within  his  own  knowledge  j  but  he  may  rebut 
this  by  his  own  oath,  when  admissible  as  a 
witness,  or  by  other  proof.  Brown  v.  Brown, 
1  P.  &  D.  46. 

QUEEN'S  BENCH. 

Principal  and  Agent — Sale  by  Auction. — 
An  auctioneer,  who  is  authorized  to  sell  goods 
on  the  conditions  that  purchasers  shall  pay  a 
deposit  at  once,  and  the  remainder  of  the  pur- 
chase money  to  the  auctioneer  on  or  before 
delivery  of  the  goods,  has  no  authority  to 
receive  payment  by  a  bill  of  exchange  j  and 
such  payment  will  not  discharge  the  purcha- 
ser. Williams  v.  Evans,  Law  Rep.  1  Q.  B. 
352. 

Promissory  Note. — "  On  demand  I  promise 
to  pay  to  the  trustees  of  the  Wesleyan  Chapel, 
or  their  treasurer  for  the  time  being,  £100,"  is 
a  good  promissory  note,  for  there  is  no  uncer- 
tainty in  the  payee,  as  the  trustees  alone  are 
to  be  taken  as  payees,  and  their  treasurer  as 
their  agent  only  to  receive  payment.  Holmes 
v.  Jaques,  Law  Rep.  1  Q.  B.  376. 

Master  and  Servant— Second  Offence. — A 
workman,  entered  into  a  contract  with  a  mas- 
ter to  serve  him  for  the  terra  of  two  years;  he 
absented  himself  during  the  continuance  of 
the  contract  from  his  master's  service,  and 
(under  4  Geo.  4,  c.  34,  s.  3)  he  was  summoned 
before  justices,  convicted,  and  committed. 
After  the  imprisonment  had  expired,  and 
while  the  term  of  service  still  continued,  he 
refused  to  return  to  his  master's  service,  and 
was  again  summoned  before*  justices,  when  he 
stated  that  he  considered  his  contract  deter- 
mined by  the  commitment.  The  justices 
found  that  he  bond  fide  believed  that  he  could 
not  be  compelled  tp  return  to  his  employment, 
and  dismissed  the  summons: — Held,  that 
although  the  servant  had  not  returned  to  the 
service,  yet,  as  the  contract  continued,  he  had 
been  guilty  of  a  fresh  offence,  for  which,  not- 
withstanding his  conviction  and  imprison- 
ment, he  could  be  again  convicted ;  and  that 
his  bond  fide  belief  that  he  could  not  be  com- 
pelled to  return  to  his  employment  did  not 
constitute  a  lawful  excuse  for  his  absence. 
Shee,  J.,  did  not  approve  of  this  decision, 
observing  that  "  the  justices  ought  in  such 
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a  case  to  take  into  their  consideration  that 
the  person  charged  has  declined  absolutely  to 
return  to  the  service,  and  punish 'him  once 
for  all."  TJnwin  v.  Clarke,  Law.  Rep.  1  Q. 
B.  417. 

LAW  JOURNAL    REPORTS. 

COURT  OF  QUEEN'S  BENCH  (APPEAL 
SIDE). 

Quebec,  December  Term,  1866. 
Coram — Duvix,  C.  J.,  Atlwin,  Drummokd, 

Badolet,  and  Moxdelet,  JJ. 
COOK  bt  al.,  (Defendants  in  the  Court  be* 

low)  Appellants. 
VERRAULT,  (Plaintiff  in  the  Court  below), 
Respondent 
Licensed  Culler— Measurement  of  Timber. 
Held,  that  a  licensed  culler,  employed  by 
the  Supervisor,  cannot  recover  payment  for 
any  other  measurement  of  timber  than  that 
directed  by  the  statute,  even  whan  specially 
directed  by  the  owner  of  the  timber  to  measure 
it  in  some  other  way. 

This  was  an  appeal  from  the  final  judgment 
rendered  in  the  cause  by  the  Circuit  Court,  at 
Quebec,  on  the  25th  April,  1866,  by  which  the 
appellants  were  condemned  to  pay  to  the  re- 
spondent $130.40,  with  interest  and  costs. 

The  respondent's  action  in  the  Court  below 
was  for  work  and  labor,  and,  more  particu- 
larly, for  the  re-measuring  with  a  string  1,166 
pieces  of  waney  white  pine  timber,  containing 
86,933  feet,  at  $1.50  per  thousand  feet. 

The  appellants  pleaded  a  denial ;  and  that 
respondent,  a  duly  licensed  culler,  and  at- 
tached as  such  to  the  Supervisor's  Office,  had 
been  deputed  by  the  Supervisor  to  measure 
such  timber  j  that  the  charges  therefor  had 
been  paid  to  the  office  ;  and,  moreover,  that 
respondent  could  not  by  law  claim  in  his  own 
name  any  sum  of  money  for  measuring  appel- 
lant's timber. 

In  answer  to  the  above  plea,  respondent  re- 
plied, that  he  did  not  claim  in  his  quality  of 
culler  to  be  paid  for  the  work  done  j  bnt  that 
he  had  re-measured  said  timber  with  a  string 
at  appellant's  request,  after  it  had  been  duly 
measured  by  "Calliper,"  the  only  measure- 
ment known  to  the  Statute,  and  the  measure- 
ment entered  on  the  books  of  the  Supervisor 


of.Cullere,  as  required  by  law  j  and  that  he 
was  entitled  to  be  paid  for  his  services  per- 
formed, wholly  distinct  from  his  quality  of  cul- 
ler, and  not  according  to  the  requirements  of 
the  statute  respecting  the  measurement  of  tim- 
ber, but  for  another  purpose  altogether. 

The  respondent's  evidence  established  the 
work  done,  and  the  value. 

It  was  proved  that  the  only  anode  of  measure- 
ment of  waney  timber  recognised  by  the  Su- 
pervisor's Office  is  the  one  styled  "Calliper" 
measurement,  and  the  Supervisor  will  not 
authorize  any  other  mode ;  nor  will  he  allow 
to  be  entered  on  the  books  of  his  office  the 
dimensions  of  waney  timber  taken  by  any 
other  kind  of  measurement.    In  his  depo- 
sition, the  Supervisor  said : — "  If  a  culler, 
"  or  any  other  person,  came  to  my  office  with 
"  the  dimensions  of  waney  timber,  measured 
"with  a  string,  by  string  measurement,  in 
"  order  to  have  the  same  entered  on  the  books 
"  of  the  office,  and  a  specification   thereof 
"  made,  I  should  refuse  to  receive  it"   It  was 
proved  in  the  case  that,  although  "  Calliper" 
measurement  is  the  one  adopted  by  the  Super- 
visor's Office,  and  the  one  which  all  owners  of 
waney  timber  must  first  have  performed,  in 
order  to  comply  with  the  statute  and  the  rules 
of  the  Supervisor's  Office,  yet  the  trade  at 
Quebec  prefer  for  waney  timber  the  measure- 
ment known  as  "string"  measurement ;  and 
such  timber  is  nearly  always  sold  by  "  string 
measurement.    This  was  why  the  appellants 
engaged  the  respondent's  services  to  re-mea- 
sure the    timber,  which  he  had  previously 
measured,  according  to  the  rules  of  the  Super- 
visor's Office,  by  "  Calliper"  measurement. 

Hearri,  for  the  appellants,  urged  that  the 
respondent's  action  in  the  Court  below  ought 
to  have  been  dismissed,  as  under  Cap.  46,  C. 
S.  C.  (An  Act  respecting  the  culling  and  mea- 
suring of  timber),  he  being  a  licensed  culler  in 
the  employ  of  the  Supervisor,  not  only  could 
not  recover  payment  for  the  measuring  which 
he  claims  to  have  done,  but  was  subject  to  a 
penalty  of  $400,  for  having  done  it  without  the 
knowledge  and  consent  of  the  Supervisor,  who 
alone  has  the  right  to  sue  for  payment  for 
work  done  by  the  cullers  in  his  service. 

AUeyn,  for  respondent.  There  is  nothing 
in  the  law  to  prevent  the  respondent  from 
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performing  the  work  for  which  he  now  claims 
to  be  paid.  He  had  previously,  upon  the 
-Older  of  the  Supervisor  of  Cullers,  measured 
the  timber  in  question  by  "  Calliper"  measure- 
ment, and  a  proper  return  thereof  had  been 
made  to  the  Supervisor's  Office  and  entered  in 
the  books  of  the  office. 

It  was  then  that  the  appellants  required  the 
respondent  to  re-measure  said  timber  with  a 
string,  as  by  that  measurement  appellants 
sold  said  timber  to  Dobell  &  Co. ;  and  it  was 
absolutely  necessary  that  it  should  be  so  mea- 
sured in  the  interest  of  the  defendants,  so  as 
to  enable  them  to  be  paid  by  the  purchasers 
of  the  timber,  Messrs.  Dobell  &  Co.,  who  had 
bought  it  to  be  paid  for  by  string  measure- 
ment. 

In  the  preeent  instance  the  respondent  did 
not  infringe  the  law,  or  act  in  any  way  con- 
trary to  his  duty  as  a  licensed  culler,  inasmuch 
as  he  had  performed  the  work  imposed  .upon 
him  by  law,  and  made  a  proper  return  thereof 
to  the  office  j  and  in  measuring  the  timber 
afterwards  with  a  string,  he  did  that  which  it 
was  necessary  for  the  appellants  te  have  per- 
formed in  order  to  sell  their  timber,  and  which 
the  Supervisor  of  Cullers  or  his  office  would 
not  officially  recognise. 

Badgijet,  J.  This  action  is  for  the  reco- 
Tery,  by  a  licensed  culler,  of  his  string  mea- 
surement, for  which  he  was  not  paid,  done 
simultaneously  by  him  with  the  legal  measu- 
rement by  "  Calliper,"  for  which  he  was  paid. 
The  defendants  had  at  Quebec  a  raft  of  tim- 
ber which  required  necessarily  to  be  measured 
and  specified  through  the  Supervisor's  Office. 
They  held  over,  however,  making  their  appli- 
cation to  the  Supervisor,  until  the  plaintiff's 
turn  for  service  should  come  on  the  office  roll, 
in  order  to  serve  him,  by  giving  him  a  consi- 
derable job.  He  was  in  due  time  appointed 
to  the  service,  and  performed  the  duty  by  the 
legally  recognized  official  calliper  measure- 
ment, which  he  duly  reported  at  the  office,  and 
for  which  he  received  his  full  payment 5  but 
whilst  so  employed  in  this  official  measure- 
ment, he  also  made  the  string  measurement 
which  he  did  not  report  to  the  office,  the  pay- 
ment of  which  he  now  claims  from  the  defend- 


Aocordmg  to  law  and  to  the  enactments  of 


the  statute  in  that  behalf;  all  timber  arriving 
at  Quebec  must  be  measured  for  shipment, 
and  the  measurement  is  required  to  be  done 
by  a  licensed  culler  whose  name  stands  on  the 
Supervisor's  list  or  roll,  and  who  is  named 
to  that  duty  by  the  Supervisor,  when  de- 
manded by  the  owner  of  the  timber.  The 
statutory  measurement  is  by  "  Calliper,"  and 
the  results  of  that  measurement,  when  com- 
pleted, must  be  returned  to  the  office  of  the 
Supervisor,  by  whom  the  specifications  of 
quantities  are  drawn,  and  verified  by  the 
measuring  culler  himself.  No  other  measure- 
ment is  recognized  by  law  j  the  rates  for  the 
measurement  are  fixed  by  the  statute,  and  are 
required  to  be  paid  into  the  office,  where  the 
culler  is  paid  therefrom  for  himself  and  his 
assistants,  so  that  no  possible  collusion  could 
take  place  between  the  owner  of  the  timber 
and  the  measurer  of  it 

The  defendants  procured  the  plaintiff's 
service  for  the  measurement  as  above  stated : 
his  order  from  the  office  was  dated  on  the  5th 
September,  and  was  returned  to  the  office  with 
his  work  done  on  the  13th  October  following, 
and  thereupon  the  specifications  were  made. 
The  office  fees  paid  by  the  defendants 
amounted  to  £100,  of  which  the  plaintiff  re- 
ceived £64.  No  particular  time  was  limited 
for  the  doing  of  the  work,  which  was  paid  for 
by  the  tariff  according  to  the  quantity  mea- 
sured. The  legislature  requires  that  the  mea- 
surement should  be  made  by  Calliper,  and 
recognizes  none  other  as  statutory;  the  trade 
sometimes  uses  the  string  measurement  (au 
cordon),  which  does  not  necessitate  the  act  of 
a  licensed  culler,  and  might  be  made  by  any 
competent  person.  The  plaintiff  as  a  licensed 
culler  made  the  Calliper  measurement,  and 
rimultaneotuly  with  that  made  the  string 
measurement.  The  Calliper  measurement 
was  for  the  requirements  of  the  law,  the  string 
measurement  for  the  requirements  of  the  trade. 
If  the  latter  were  made  independently  of  the 
former,  and  after  it  had  been  done  and  re- 
turned to  the  office,  it  would  of  course  not  be 
obnoxious  to  the  statutory  penalties,  because 
in  that  case  the  law  had  been  .complied  with. 
String  measurement  then  in  itself  was  not 
illegal,  and  only  became  so  under  particular 
circumstances. 
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Now  the  plaintiff's  action,  as  set  out  in  his 
declaration,  was  simply  for  work  and  labor, 
and  particularly  for  remeasuring  with  a  string 
the  mentioned  quantity  of  timber,  at  $1.50 
per  M.  feet.  The  defendants  denied  their 
liability,  and  specially  alleged  that  plaintiff 
was  a  licensed  culler,  had  been  duly  deputed 
to  measure  the  timber  and  had  done  so;  that 
the  regular  charges  therefor  had  been  duly 
paid  into  the  Supervisor's  office,  and  that  as 
such  licensed  culler  he  could  not  by  law  claim 
in  his  own  name  any  money  for  measuring 
by  string  the  defendant's  timber.  To  this  the 
plaintiff  replied  that  he  did  not  claim  as  a 
culler  for  the  work  done  j  2d,  that  he  had  mea- 
sured the  timber  with  string  at  the  defendants' 
request  after  it  had  been  measured  by1  Calliper, ' 
and  after  it  was  so  entered  in  the  supervisor's 
books,  and  concluded*  that  he  was  by  law 
entitled  to  be  paid  for  the  services  by  him  per- 
formed distinct  from  his  quality  of  culler. 

This  special  replication  entirely  changes 
the  original  ground  of  action,  and  offers  issues 
different  from  the  assumpsit  counts  of  his  de- 
claration. But  considering  the  issues  as  thus 
raised  of  record,  three  points  present  them- 
selves: 1.  That  he  had  no  claim  for  the  work 
if  done  in  his  quality  of  a  licensed  culler;  2. 
That  his  string  measurement  was  made  after 
the  completion  by  him  of  the  statutory  mea- 
surement by  l  Calliper '  j  3.  That  these  ser- 
vices performed  by  him  were  distinct  from  his 
quality  of  culler.  Now,  by  setting  out  these 
facts  the  implication  of  law  which  he  offers  is 
that  if  these  facts  are  not  so  as  stated  by  him 
he  can  have  no  right  of  action.  Now  it  is 
proved  in  evidence  that  he  was  paid  for  what 
he  did  as  a  licensed  culler,  and  that  the  string 
measurement  was  made  by  him  at  the  same 
time  as  that  by  "Calliper."  His  action  there- 
fore ought  to  have  been  dismissed  in  the  Court 
below. 

The  foregoing  remarks  have  been  confined 
to  the  facts  of  the  case,  but  if  the  action  be 
considered  in  connection  with  the  statute,  the 
same  result  will  be  arrived  at.  In  this  con- 
nection it  must  be  observed  that  the  two  mea- 
surements were  simultaneous,  that  they  were 
performed  by  the  same  person,  the  plaintiff,  a 
licensed  culler  duly  selected  by  the  Supervisor 
to  perform  a  legal  duty,  and  that  the  lumber 


had  not  been  previously  measured  by  any 
licensed  culler.  The  36th  sect  of  the  Statute, 
Cb.  46  C.  S.  C,  (An  Act  respecting  the  call- 
ing and  measurement  of  lumber),  provides 
"  that  any  culler  licensed  under  the  act,  and 
"  not  employed  by  the  Supervisor,  may  engage 
"  or  hire  himself  to  merchants,  or  others,  as 
"  a  shipping  culler  j  but  such  culler  shall  in 
"  no  case  measure,  cull,  count,  stamp,  or 
"  mark  any  description  of  lumber,  before  the 
"  same  has  been  first  measured  by  some  licen* 
"  eed  culler  other  than  himself,  under  the  di- 
"  rection  of  the   Supervisor,  except  by  the 
"  written  permission  of  the  Supervisor,  &c., 
"  &g.  ;  and  any  culler  so  hired  and  engaged, 
"  offending  against  this  act  shall  incur  a  pen- 
"  alty  not  exceeding  $400,  or  imprisonment, 
"  &c."    By  the  37th  section,  it  is  further  pn> 
vided  that  "  any  culler  employed  by  the  Sn* 
pervisor,  who  shall  privily,  and  without  the 
knowledge  and  consent  of  the  Supervisor,  or 
for  hire  or  gain,  and  without  the  same  being 
duly  entered  on  the  books  of  the  Supervisor, 
measure,  cull,  mark  or  stamp  any  article  of 
lumber,  shall  incur  a  penalty  not  exceeding 
four  hundred  dollars,  or  imprisonment  for  a 
term  not  exceeding  six  months,  in  the  discre- 
tion of  the  Court,  for  each  such  offence." 

These  enactments  are  conclusive  against 
this  licensed  culler,  the  plaintiff  in  the  cause. 
The  penalties  are  prohibitory,  and  prohibitive 
laws  import  nullity,  even  although  such  nul- 
lity be  not  therein  expressed.  The  respon- 
dent's action  ought  to  have  been  dismissed  by 
the  S.  C,  and  the  appellants'  appeal  must  be 
maintained. 

Dcval,  C.  J.  In  concurring  with  this  judg- 
ment, I  bend  to  a  statute  of  which  I  cannot 
approve.  The  plaintiff  has  clearly  done  work 
at  special  request,  for  which  he  cannot  obtain 
payment.  The  "  Calliper"  measure  merchants 
will  neither  sell  nor  purchase  by,  and  yet  it  is 
the  only  means  of  measurement  recognized  at 
the  Supervisor  of  Cullers'  Office.  I  am  afraid 
that  of  the  legislator  who  framed  this  law,  it 
must  be  said — Quod  non  volutt  dixit.  I  there- 
fore concur  in  the  judgment  of  the  Court, 
though  with  great  reluctance,  as  I  consider  it 
an  injustice  done  to  the  plaintiff. 

Mokdilet,  J.    I  was  at  first  about  to  dis- 
sent from  the  judgment,  but  like  the  Hod- 
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Chief  Justice,  I  feel  myself  obliged  to  bend  to 
a  statute  which  I  cannot  endorse,  and  to  con- 
cur in  the  decision  of  the  Court. 

Hearn,  Jordan  &  Roche,  for  the  appellants. 

Alkyn  is  AUeyn,  for  the  respondent 

(I.  T.  W.) 


CIRCUIT  COURT. 


Quebec,  December,  1866. 
ROCHETTE  v.  FORGUES. 
Practice — Taxation  of  Witness. 

Sdd\  that  any  one  in  public  employ  is  entit- 
led to  oe  taxed  as  a  witness ;  and  if  he  is  a 
professional  man,  he  must  be  taxed  at  the  rate 
which  the  tariff  allows  to  practising  members 
cfhis  profession. 

This  was  a  case  which  arose  out  of  an 
objection  made  to  the  taxation  of  M.  Leprohon 
sb  a  witness.  If  taxed  at  all,  it  was  urged 
that  he  should  be  taxed  simply  as  a  clerk,  and 
not  as  an  advocate ;  on  the  ground  that  being 
a  member  of  the  civil  service  he  lost  nothing 
by  attending  at  Court  as  a  witness ;  and  if  he 
did  lose  anything,  his  time  should  simply  be 
valued  as  that  of  an  ordinary  clerk  and  not 
as  that  of  an  advocate,  inasmuch  as  he  did 
sot  practise  his  profession. 

Xerzmth,  C.  J.  This  objection  has  often 
to  my  knowledge  been  urged  before,  and  being 
auaous  now  to  settle  the  question,  I  have 
insulted  with  my  brother  judges  to  find  out 
their  opinion  upon  it,  and  we  have  come  to 
the  conclusion,  that  any  gentleman  in  public 
enploy,  attending  Court  as  a  witness,  ought 
V>  be  taxed  as  any  other  witness  is,  and  if  he 
happens  to  be  a  professional  man  he  is  entitled 
to  taxation  as  such ;  for  otherwise  some  of  the 
^oet  eminent  professional  men  who  have 
ceased  to  practise,  would  only  be  allowed 
fo.  6d.  a  day  for  giving  attendance  here,  to 
the  detriment  of  what  may  be  far  more  im- 
portant business  to  them,  while  others,  with 
half  their  claim,  would  receive  94.50. 

Taxation  ordered  accordingly. 

(LT.W.) 


SUPERIOR  COURT. 

Montreal,  Nov.  30,  1866. 

BENSON  v.  MULHOLLAND  and  another. 
Sale— Deduction  for  damaged  goods — Gua- 
rantee as  to  condition. 

The  plaintiff  sold  to  the  defendants,  through 
a  broker,  a  quantityjof  iron,|which  the  defend-1 
ants  sent  a  clerk  to  examine,  and  test  the 
quality  of,  before  completing  the  purchase* 
Nothing  was  specifically  stated  by  the  broker 
as  to  the  condition  of  the  goods,  but  he  sold 
them  as  in  good  order.  Subsequently  part  of 
the  iron  was  found  to  be  rusty  and  damaged. 

Held,  that  the  plaintiff  sold  the  iron  as 
merchantable  and  in  good  order;  and  that  the 
examination  of  the'  quality,  made  by  the 
defendants,  did  not  debar  them  from  their 
right  to  claim  a  deduction  for  the  damaged 
condition  of  the  goods. 

This  was  an  action  for  $448,  for  goods  sold. 
The  plaintiff  set  out  that  he,  by  and  through 
the  ministry  of  Brady,  a  broker,  acting  in  that 
behalf  for  the  plaintiff  and  defendants,  at  Mon- 
treal, on  the  31  Bt  of  August,  1865,  contracted 
and  agreed  with  the  defendants,  and  the 
defendants  contracted  and .  agreed  with  the 
plaintiff,  to  buy  and  receive  from,  and  to  pay 
for  to  the  plaintiff;  and  the  said  plaintiff  by 
the  ministry  aforesaid  did  sell,  and  the  defend* 
ants  did  purchase  from  the  plaintiff,  the  fol- 
lowing quantities  of  iron,  and  at  the  following 
prices,  [here  followed  a  list  of  the  bundles  of 
hoop  and  bar  iron]  in  all  £112,  payable  six 
months  after  said  date.  Whereupon  the  said 
Brady,  in  due  course,  delivered  the  usual 
broker's  notes  to  the  said  parties,  plaintiff  and 
defendants,  to  wit,  the  sold  note  to  the  plaintiff 
and  the  bought  note  to  the  defendants.  That 
the  plaintiff,  under  said  contract  and  agree- 
ment, in  due  course  delivered  to  the  defendants 
the  said  quantity  of  iron,  which  was  by  the 
defendants  duly  received,  but  they,  although 
bound  as.  aforesaid  by  the  said  contract  to  pay 
for  the  same,  had  neglected  and  refused  so  to 
do,  although  the  term  of  credit  allowed  by  the- 
contract  had  expired. 

The  plea  admitted  that  the  defendants  pur- 
chased from  Brady,  acting  as  broker  for  and 
on  behalf  of  the  plaintiff,  the  quantity  of  iron 
mentioned  in  the  declaration;  but  alleged  that 
at  the  time  the  purchase  was  made,  the  plain- 
tiff, and  said  Brady,  as  such  broker,  repre- 
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sented  the  iron  to  be  in  perfect  order  and  mer- 
chantable; whereas  upon  the  removal  of  the 
iron  from  the  plaintiff's  store  and  the  delivery 
thereof  to  the  defendants  at  their  store,  it  was 
^discovered  that  a  certain  portion  of  it  was  not 
in  good  order,  but  was  injured  and  damaged 
by  water  and  rust,  of  all  which  the  plaintiff 
forthwith  had  due  notice.  That  the  portion 
of  the  iron  so  injured  and  damaged  was  depre- 
ciated in  value  to  an  extent  of  at  least  $32, 
and  the  defendants  sustained  a  loss  of  at  least 
$32  upon  the  iron  by  reason  of  such  injury. 
The  defendants  then  alleged  that  they  had 
always  been  ready  to  pay  the  amount  of 
plaintiff's  account  less  $32,  and  had  tendered 
the  same  d  demon  dkcowerts,  with  costs,  before 
•the  return  of  the  action,  and  they  brought 
the  money  into  Court  with  their  plea. 

From  the  evidence  it  appeared  that  the  iron 
remained  in  the  plaintiff's  store  for  some  time 
.after  the  sale.  When  the  defendants  began 
to  remove  it,  after  a  few  loads  had  been  taken 
off  the  top,  it  was  found  that  a  portion  of  it 
was  damaged  by  rust.  Brady,  the  broker, 
was  examined  and  stated  that  he  did  not,  as 
far  as  he  could  recollect,  say  anything  as  to 
the  condition  of  the  iron,  because  he  under- 
stood it  to  be  in  good  order.  If  he  had  known 
it  to  be  in  bad  order,  he  would  have  stated  it* 
Taylor,  the  defendants'  salesman,  went  to 
-examine  the  iron,  but  he  testified  that  it  was 
merely  for  the  purpose  of  testing  its  quality, 
not  examining  its  condition. 

Monk,  J.  This  is  an  action  for  $448,  the 
value  of  certain  iron  sold  to  the  defendants, 
Mulholland  &  Baker.  It  appears  that  in 
August,  1865,  a  broker  of  the  name  of  Brady 
was  instructed  by  the  plaintiff  to  sell  a  quan- 
tity of  iron.  Brady  went  to  Mulholland  & 
Baker,  and  asked  them  if  they  would  buy  it. 
They  sent  their  salesman  to  examine  it,  for  the 
purpose,  as  they  allege,  of  testing  the  brand, 
and  as  the  quality  was  found  to  be  all  right, 
,a  sale  was  concluded.  After  the  iron  had 
remained  in  the  plaintiff's  store  for  some  time, 
the  defendants  sent  for  it.  The  first  few  loads 
were  in  good  condition,  but  the  third  or  fourth 
.load  began  to  look  rusty,  and  it  turned  out 
that  a  considerable  part  of  the  iron  was  dam- 
aged by  rust.  The  defendants  remonstrated 
with  Benson,  had  the  iron  surveyed,  and 


claimed  either  that  the  whole  lot  should  be 
taken  back,  or  that  a  deduction  of  $32  should 
be  made  for  what  was  unmerchantable.   The 
plaintiff,    however,    refused    to   make  any 
deduction  whatever,  and  has  now  brought 
his  action  for  the  whole  amount  The  question 
comes  up  whether  the  sale  was  made  under  cir- 
cumstances which  exclude  the  defendants  from 
claiming  a  deduction  for  unmerchantable  iron. 
Thomson,   the  plaintiff's   clerk,    has  been 
examined,  and  says  he  knew  the  iron  *as 
rusty.    Brady,  the  broker,   says   he  knew 
nothing  about  the  iron  being  rusty,  or  he 
would  have  mentioned  it.    So  we  have  a  ven- 
dor employing  a  broker  to  sell  a  quantity  of 
iron,  and  saying  nothing  to  him  about  its  being 
damaged.    I  am  free  to  admit  that  if  the 
defendants  had  bought  this  iron  without  the 
intervention  of  a  broker,   and  had  gone  to 
examine  it,  it  would  have  been  for  them  to 
make  a  sufficient  examination  of  it.    But  the 
plaintiff,  knowing  that  the  iron  was  rusty, 
employed  a  broker  to  sell  it  as  in  good  condi- 
tion, and  as  merchantable.    Under  these  or* 
cumstances,  although  the  defendants  sent  s 
clerk  to  examine  it,  yet  as  his  examination  a 
proved  to  have  been  merely  for  the  purpose  d 
ascertaining  the  quality,  I  think  the  plaintil 
was  bound  to  deliver  the  iron  in  good  order 
and  that  the  defendants  are  entitled  to  th 
deduction  which  they  claim.    Their  tendef 
therefore,  is  declared  good  and  valid,  and  th 
plaintiff  must  pay  the  costs  of  the  contesti 
tion. 

A.  &  W.  Robertson,  for  the  Plaintiff. 

Abbott  &  Garter,  for  the  Defendants. 


Not.  30,  1866. 
BOURDEAU  v.   GRAND   TRUNK    C01 
PANY. 

Matter    and    Servant — Damage* Injm 

caused  by  Negligence  of  FeUouhServanL 

Held,  that  an  employee  of  a  Railway  Go 
pany  has  no  action  against  the  Company  I 
damages,  where  the'  injury  is  caused  by  ti 
negligence  of  a  fellow-servant,  while  both  I 
acting  in  pursuance  of  a  common  employmei 

This  was  an  action  in  form*  pauperis  i 
$8000  damages,  brought  by  Simeon  Bm 
deau,  a  brakeman,  formerly  in  the  serri 
of  the  Grand  Trunk  Railway  Company. 
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The  declaration  set  out  that  on  the  15th 
of  November,  1863,  the  plaintiff  was  employed 
on  one  of  the  trains  of  the  defendants,  and 
while  near  Island  Pond,  the  cars,  owing  to  a 
switch  being  misplaced,  took  the  wrong  track 
and  came  into  collision  with  another  train. 
The  iron  railing  at  the  end  of  the  car,  where 
the  plaintiff  was  attending  to  his  duty,  was 
crashed  in  by  the  force  of  the  collision,  and  the 
plaintiff  had  both  his  legs  broken.  The  plain- 
tiff  further  alleged,  that  the  accident  occurred 
through  the  negligence  of  the  Company's  serv- 
ants in  not  attending  to  the  switch,  and  that 
the  car  on  which  he  was  standing  had  been 
declared  dangerous  before  the  date  of  the  acci- 
dent. That  he  was  confined  to  hospital,  and 
up  to  23d  Sept,.  1864,  the  Company  paid  him 
f!5  per  month,  being  half  his  ordinary  salary, 
but  they  had  then  discontinued  this  allowance. 
That  he  was  only  thirty  years  of  age,  and  was 
disabled  for  life,  and  prevented  from  earning 
a  subsistence. 

The  defendants  pleaded,  first,  the  prescrip- 
tion of  six  months,  and  that  the  accident  took 
place  on  a  line  of  railway  within  the  United 
States.  But  the  plea  on  which  the  case 
turned  was  that  the  plaintiff  had  no  action 
against  the  Company,  being  an  employee  at 
the  time,  and  the  accident  being  occasioned 
bv  the  negligence  of  a  fellow-employee. 

Monk,  J.  This  is  an  action  of  damages. 
The  plaintiff  was  a  brakeman,  and  while  the 
tfain  was  near  Island  Pond,  a  collision 
occurred  in  consequence  of  a  switch  having 
been  misplaced.  The  plaintiff  was  taken  to 
hospital,  and  while  he  remained  there  the 
Company  continued  to  pay^him  half  his  wages. 
Finally,  he  left  the  hospital  of  his  own  accord, 
and  brought  the  present  action.  The  defend- 
ants have  pleaded  the  six  months1  prescrip- 
tion, and  that  the  accident  took  place  in  the 
United  States.  But  the  Court  is  disposed  to 
decide  the  case  upon  the  ground,  also  raised 
by  the  pleadings,  that  the  plaintiff  can  not  re- 
cover  damages  from  his  employers,  the  acci- 
dent having  occurred  through  the  negligence 
of  a  fellow  servant.  The  plaintiff  in  entering 
*he  service  of  the  Company  took  the  risk  of 
fcse  accidents  upon  himself.  This  is  the  law 
in  England  and  the  United  States,  and  the 
ttme  role  has  been  laid  down  here. 


MSdMc  Lanctot,  for  the  Plaintiff. 

Cartier  Ss  PominvUU,  for  the  Defendants. 

[Non.— Compare  Fuller  v.  Grand  Tnmk  BaUwaiff 
Company,  1L.C.L.  J.  M.  Scroti  reoent  d«ciaiomi  in 
England  on  the  mme  qnottkm  will  bo  found  In  "The 
Law  Beporta"  for  1888.   Sea  ante,  pp.  186, 178.    En.r 


COURT  OP  REVIEW. 

Dec.  31,  1866. 
HART  9.  O'BRIEN. 
Ejectment— Aei  rttpteUng  Leuor$  and  Lessees 
— Occupation  by  servant. 

A  gardener  was  engaged  at  $30  per  month, 
with  the  right  of  occupying  a  tenement  free 
from  rent  as  long  as  he  should  continue  to 
hold  the  situation,  on  condition  that  he  should 
be  subject  to  dismissal  at  a  month's  notice. 
Being  found  incompetent,  he  received  amonth'  s 
notice  to  quit,  and  was  then  dismissed,  but  he 
refused  to  leave  the  tenement.  An  action  be- 
ing brought  under  the  Lessors  and  Lessees' 
Act  to  eject  him  : — 

Held,  that  the  action  was  properly  brought^ 
the  defendant  being  a  lessee  within  the  mean- 
ing of  the  Statute. 

This  was  an  ejectment  case  inscribed  for 
Review,  from  the  Circuit  Court,  Montreal* 
The  action  was  instituted  by  the  plaintiff  under 
the  Act  respecting  Lessors  and  Lessees,  against 
the  defendant,  who  had  been  his  gardener,  to 
eject  him  from  the  tenement  he  occupied,  and 
which  he  refused  to  leave  on  being  discharged. 
The  declaration  set  up  that  at  Montreal,  on  or 
about  the  20th  February,  1866,  the  defendant, 
representing  himself  to  the  plaintiff  to  be  a 
skilful  gardener,  competent  to  perform  all  the 
functions  of  a  first-class  gardener,  and  espe- 
cially to  take  care  of  and  manage  a  green 
house,  and  the  exotic  and  other  plants  and 
shrubs  usually  kept  in  green  houses,  was  en-, 
gaged  at  the  rate  of  $30  a  month,  and  in  further 
consideration  that  the  plaintiff  would  let  and. 
lease  to  him,  so  long  as  he  should  remain  in 
the  plaintiffs  employ  as  such  gardener  and  no 
longer,  a  certain  tenement  and  property  of  the 
plaintiff,  to  wit,  a  Certain  brick  tenement  two 
stories  high,  forming  part  of  the  building  con- 
taining the  plaintiff's  coach  house  and  stables. 
That  the  defendant  entered  the  service  and 
employ  of  the  plaintiff  as  aforesaid,  subject  to 
the  said  monthly  engagement  to  be  determined, 
and  ended  at  the  end  of  any  month  at  the  op- 
tion of  the  plaintiff,  upon  his  giving  defendant- 
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-a  month's  notice  of  such  option,  and  subject 
also  to  the  right  of  the  plaintiff  under  the  law 
of  the  land  to  dismiss  the  defendant,  in  the 
-event  of  his  being  incapable  of  performing  the 
duties  by  him  undertaken  as  aforesaid.  The 
declaration  further  set  out  that  the  defendant 
-entered  upon  his  duties  on  the  1st  March,  1866, 
and  that  the  plaintiff,  finding  him  incompe- 
tent, and  that  he  had  so  mismanaged  the 
greenhouse  as  to  destroy  and  injure  a  large 
number,  of  the  most  valuable  plants,  gave  him 
notice  in  the  latter  part  of  September,  that  he 
would  not  require  his  services  after  1st  Nov. 
following,  and  had  accordingly  paid  and  dis- 
missed him  on  that  day,  but  that  the  defend- 
ant still  remained  in  possession  of  the  pre- 
mises, and  refused  to  leave.  There  was  a 
further  averment  that  the  occupation  of  the 
tenement  in  question  was  worth  the  sum  of 
$1 0  per  month.  Conclusion,  that  by  the  judg- 
ment it  be  declared  that  the  right  of  the  defend- 
ant to  the  use  and  occupation  of  the  premi- 
ses ceased  and  determined  on  the  1st  Novem- 
ber, and  that  the  defendant  be  ordered  to  leave 
the  premises,  Ac,  and  in  default  of  his  so  do- 
ing, he  be  expelled  therefrom,  and  his  furni- 
ture and  effects  mis  sur  It  carreau,  and  the 
plaintiff  placed  in  possession. 

The  defendant  demurred  on  the  ground  that 
the  case  did  not  fall  within  the  summary  ju- 
risdiction of  the  Court  in  ejectment.  And  he 
also  pleaded  an  exception,  setting  up  substan- 
tially the  same  agreement  as  that  alleged  by 
the  plaintiff,  but  asserting  that  his  engage- 
ment was  for  a  year,  and  denying  that  he  was 
incompetent,  or  that  there  was  anything  in 
the  terms  of  his  engagement  which  rendered 
him  liable  to  be  dismissed  at  a  month's  notice. 

Upon  these  issues,  the  demurrer  was  heard 
and  dismissed,  and  the  parties  thereupon  pre- 
ceded to  proof.  A  great  deal  of  evidence  was 
taken,  chiefly  as  to  the  competency  of  the  de- 
fendant as  a  gardener.  This  testimony  was 
of  a  somewhat  contradictory  character,  but 
appeared  to  show  that  the  defendant  was  not 
•competent  to  manage  a  large  conservatory 
like  that  of  the  plaintiff.  The  month's  notice 
to  quit  was  also  proved. 

On  the  6th  Dec,  1866,  Monk,  J.,  in  render- 
ing judgment,  said:  There  can  be  no  question 
as  to  the  jurisdiction  of  the  Court.  The  defend- 


ant  occupied    the  plaintiff's  house  as  his 
tenant,  and  the  remuneration  he  gave  for  it 
was  his  services  as  gardener,  which  were 
partially  paid  for  by  that  occupation;  and 
his  engagement  having  terminated  by  his 
dismissal,  his  lease  terminated  also,  and  he 
is  now  holding  the  premises  against  the  will 
of  the  proprietor/-  As  to  the  right  to  dismiss 
the  defendant  it  rests  upon  two  grounds :  the 
agreement  that  he  should  leave  after  a  months 
warning,  and  his  incompetency;  and  both 
these  grounds  are  fully  proved.     This  branch 
of  the  agreement  is  really  not  denied  by  the 
defendant-?-  no  general  issue  having  been  filed, 
but  merely  a  demurrer  and  exception ;  and  it 
is  amply  and  explicitly  proved  by  the  plaintiff. 
The  incompetency  of  the  defendant  for  the 
management  of  the  green-house  and  vinery, 
Las  been  made  equally  plain.    In  fact  there 
is  really  nothing  upon  which  to  rest  a  case 
for  the  defendant    No  rent  is  given,  but  the 
defendant  must  leave  the  premises, — and  tlw 
usual  period,  three  days,  will  be  allowed  him 
in  which  to  do  so. 

The  defendant  then  inscribed  the  case  for 
review,  assigning  the  following  reasons  for  the 
reversal  of  the  judgment.  1  at,  The  defendant 
was  not  alleged  to  be  the  lessee  of  the  plaintid, 
but  his  employee.  2nd,  There  was  nothing 
in  the  declaration  which  disclosed  the  exist 
ence  of  a  lease,  or  agreement  equivalent 
thereto,  as  required  by  the  statute  undq 
which  the  action  was  brought.  j 

Judgment  was  rendered  in. review,  Dec.  31 
Bebthelot,  J.,  stated  the  facta  and  pro 
ceeded  to  say: — The  principal  question  i 
whether  this  action  was  properly  brough 
under  the  act  respecting  lessors  and  lessees 
C.  S.  L.  C,  Cap.  40..  The  16th  section  c 
this  act  says  that  "  persons  holding  real  pre 
perty  by  permission  of  the  proprietor,  withe* 
lease,  shall  be  held  to  be  lessees,  and  bound  \ 
pay  to  the  proprietor  the  annual  value  of  sue 
property,  and  their  term  of  holding  sha 
expire  on  the  first  day  of  May  of  each  yea 
&c.,  and  the  person  so  in  occupation  shall  1 
liable  to  ejectment  for  holding  over,  Arc,  ■ 
for  any  of  the  causes  mentioned  in  this  act 
In  section  1,  these  causes  are  enumerate 
and  sub-section  4  states  that  the  lessor  hastl 
right  to  recover  possession  of  the  proper 
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leased,  when  there  is  a  cause  for  rescision  of 
the  lease,  4c.,  or  according  to  the  16th  section 
when  there  is  no  lease.  Taking  these  sections 
together,  I  think  the  plaintiff  was  justified  in 
hunting  his  action  under  this  act  to  eject  the 
defendant,  when  the  latter  refused  to  leave 
after  receiving  a  month's  notice. 

Smith,  J.  It  is  evident  that  the  relation  of 
landlord  and  tenant  existed  between  .the  par- 
ties under  the  16th  section  of  the  act.  This 
settles  the  whole  case.  The  defendant's 
engagement  and  tenancy  having  terminated 
at  the  eipiration  of  the  month's  notice,  he 
must  go  out  of  the  premises. 
Mora,  J.,  concurred. 
Judgment  confirmed. 

Abbott  is  Carter,  and  L.  N.  Benjamin,  for 
the  plaintiff. 
Saved  <fr  Ryan,  for  the  defendant 


SUPERIOR  COURT. 

Dec.  26,  31,  1866. 
EOYAL  INSURANCE  CO.  t>. 

KNAPP  and  GRIFFIN. 
Capiat  founded  on  illegal  holding  of  property. 
-Bonds  stolen  in  a  Foreign  Country. 

Eddj  that  an  affidavit  for  capids  alleging 
till  the  defendants  illegally  hold,  in  Lower 
Canada,  property  of  the  plaintiffs,  illegally  ob- 
laified,  is  sufficient,  and  that  it  is  of  no  impor- 
aace  whether  the  property  was  stolen  or 
^legally  obtained  in  Canada  or  in  a  foreign 
torn  try. 

The  defendants,  Frank  Enapp  and  James 
Griffin,  having  been  arrested  under  a  capias 
tf  respondendum,  moved  to  quash.  The  capias 
■is  issued  at  the  instance  of  the  Royal  In- 
■nace  Company,a  body  politic  and  corporate, 
"tanying  on  the  trade  and  business  of  insur- 
**  at  Montreal  and  elsewhere."  The  affida- 
Bton  which  the  writ  issued  was  made  by  H. 
L  Booth,  the  legal  agent  and  attorney  of  the 
bnxpanr,  and  set  oat  that  the  defendants 
■  ire  personally  and  jointly  and  severally 
■fcbud  to  the  plaintiffs  in  a  sum  exceed- 
h&*10gtg.,  to  wit,  in  the  sum  of  $214,000 
M.  currency,  equal  to  $155,000  Canada 
toe&CT,  being  the  amount  of  the  several 
Mb,  coupons  of  bonds,  and  securities  of  the 
Vfternment  of  the  United  States  of  America, 


the  property  of  the  said  plaintiffs,  which  they 
the  said  defendants  illegally  obtained  posses- 
sion of  on  the  10th  December,  and  which  they 
now  illegally  hold  in  their  possession  and 
under  their  control  at  the  city  of  Montreal : 

[Here  follows  the  description  of  the  bonds 
and  securities.] 

"  That  deponent  hath  personally  demanded 
from  the  defendants  the  restoration  of  the  said 
bonds  and  certificates,  but  they  the  defendants 
have  wholly  refused  to  restore  the  same  or  any 
part  thereof  to  the  plaintiffs,  and  they  the 
defendants  still  retain  and  secrete  the  same 
from  the  plaintiffs,  so  that  the  plaintiffs  are 
wholly  unable  to  revendicate  or  attach  said 
bonds  and  certificates. 

"  That  the  deponent  is  credibly  informed,, 
hath  every  reason  to  believe,  and  doth  in  his 
conscience  believe  that  the  said  defendants 
are  now  immediately  about  to  leave  the  Pro- 
vince of  Canada,  and  abscond  therefrom  with 
intent  to  defraud  their  creditors  and  the  Royal 
Insurance  Company  in  particular,  and  more- 
over have  secreted  and  are  secreting  their  pro., 
perty  with  intent  to  defraud  their  creditors, 
and  the  said  Royal  Insurance  Company,  the 
plaintiffs  in  this  cause,  in  particular. 

"And  for  reasons  of  his  belief  the  deponent 
avers  :  That  the  defendants  are  citizens  and 
subjects  of  the  United  States  of  America,  and 
are  merely  here  in  the  city  of  Montreal  tem- 
porarily ;  that  they  have  no  domicile  in  Ca- 
nada, nor  do  they  own  any  property  in  Cana- 
da, either  personal  or  real ;  that  deponent  hath 
been  informed  by  John  S.  Toung  and  John 
Jourdan,  both  of  New  York,  police  detectives, 
that  the  defendants  are  professional  thieves, 
apd  immediately  about  to  leave  the  Province  of 
Canada,  without  any  intention  of  returning 
thereto ;  that  deponent  hath  moreover  been 
informed  by  Anthony  B.  McDonald,  insurance 
agent,  of  New  York,  that  the  defendants  are 
possessed  of  the  aforesaid  bonds  and  securi- 
ties, which  they  refuse  to  give  up  to  plaintiffs, 
or  to  deponent  as  plaintiffs7  agent,  and  that 
the  defendants  are  secreting  said  bonds  and 
securities,  and  secretly  endeavoring  to  sell 
and  dispose  of  the  same,  and  convert  the 
proceeds  to  their  own  use  and  advantage,  and 
that  unless  the  said  defendants  are  arrested 
under  a  writ  of  capias  ad  resp.,  the  said  bonds 


Digitized  by 


Google 


190 


LOWER  CANADA  LAW  JOURNAL. 


[February,  1867. 


And  securities  and  the  said  debt  (the  value 
thereof  as  aforesaid)  will  be  wholly  lost  to  the 
plaintiffs. 

"  The  deponent  saith  that  without  the  bene- 
fit of  a  writ  of  cap.  ad  resp.  against  the  bodies 
of  the  defendants,  and  a  writ  of  attachment, 
saifU-arr&t,  for  the  purpose  of  seizing  and 
attaching  such  moveable  estate,  and  effects  as 
may  be  in  the  possession  of  the  defendants, 
the  plaintiff  will  lose  said  bonds  and  certifi- 
cates and  said  debt  (the  value  thereof  as  afore- 
said) or  sustain  damage.11 

This  affidavit  was  made  Dec.  20.  The  de- 
fendants appeared  separately,  and  (Dec.  26) 
severally  moved  to  quash.  The  motions, 
which  were  identical  in  terms,  were  to  the 
following  effect : 

"That  the  writ  of  cap.  ad  resp.  issued  in 
this  cause  be  set  aside  and  quashed  with  costs, 
and  the  said  defendant  released  from  the  cus- 
tody of  the  Sheriff  for  the  following  amongst 
other  reasons : 

"1st.  Because  the  affidavit  does  not  disclose 
any  legal  and  sufficient  grounds  of  debt  against 
the  said  defendants  for  which  a  writ  of  capiat 
could  by  law  be  issued. 

"2nd.  Because  it  appears  from  the  said  affi- 
davit that  the  said  bonds  and  securities  alleged 
to  be  the  property  of  the  plaintiffs,  were  ob- 
tained at  New  York  on  the  10th  December 
instant,  and  by  reason  thereof,  notwithstand- 
ing the  illegal  holding  thereof  at  Montreal,  no 
writ  of  capias  can  be  issued  for  or  by  reason 
of  such  illegal  holding,  because  the  cause  of 
action  did  not  accrue  or  arise,  and  is  not 
alleged  to  have  accrued  or  arisen,  within  this 
•district  or  within  this  Province. 

"  3rd.  Because  even  if  the  said  bonds  were 
illegally  obtained  and  held  by  the  defendants, 
the  defendants  cannot  be  held  indebted  to  the 
plaintiffs  in  the  value  of  said  bonds  or  secu- 
rities as  alleged  in  the  said  affidavit,  and  were 
only  liable  on  a  special  action  in  damages 
{which  damages  are  not  alleged),  or  criminal- 
ly, in  case  a  criminal  offence  was  committed. 
"  4th.  Because  the  said  affidavit  and  the 
grounds  and  reasons  in  said  affidavit  set  tip, 
are  wholly  insufficient,  and  ought  so  to  be 
declared,  and  the  affidavit  set  aside,  and  writ 
quashed." 


Mr.  A.  Robertson,  Q.  G,  for  the  defendant 
Griffin.  The  motion  to  quash  is  based  on  the 
ground  that  it  is  not  disclosed  in  the  affidavit 
where  the  cause  of  action  arose,  and  becauae 
it  appears  indirectly  from  the  reasons  stated 
in  snpport  of  the  affidavit  that  the  cause  of 
action  arose  in  New  York,  out  of  the  Province 
of  Canada.  Now,  it  was  held  by  the  Court  of 
Appeals  in  Bottomley  and  Lumley,  13  L  G.  R. 
227,  that  a  party  arrested  under  a  capias  will 
be  discharged,  if  it  be  proved  that  the  cause 
of  action  arose  in  a  foreign  country.  The 
illegal  holding  of  property  in  Canada  is  not 
ground  for  a  capias.  The  plaintiffs  should 
have  seized  their  property  by  action  en  raw* 
dicationj  or  brought  an  action  of  damages,  or 
instituted  a  criminal  prosecution. 

Mr.  Kerr,  for  the  defendant  Knapp.  The 
affidavit  ought  to  disclose  where  the  debt  was 
contracted,  in  order  that  the  Court  may  be 
certain  that  the  cause  of  action,  that  is,  the 
whole  cause  of  action,  arose  in  Canada.  In  the 
present  case,  so  far  from  the  affidavit  disclosing 
that  the  cause  of  action  arose  here,  it  appears 
indirectly  that  the  cause  of  action  arose  in  the 
State  of  New  York,  where  the  alleged  dilii, 
the  abstraction  of  the  bonds,  was  committed. 
The  mere  holding  of  the  bonds  at  Montreal 
may  be  ground  for  an  action,  but  not  for  a 
capias. 

Mr.  Bethune,  Q.  G,  for  the  plaintiffs.  The 
defendants  would  have  brought  their  preten- 
sions before  the  Court  in  a  more  correct  form 
by  a  petition  on  which  the  parties  could  go  to 
proof.  They  cannot  succeed  on  a  mere  motion 
alleging  informality  in  the  affidavit,  because 
the  affidavit  shows  distinctly  that  the  cause 
of  action,  namely,  the  illegal  holding  of  tb* 
plaintiffs'  property  and  the  refusal  to  give  it 
up,  arose  in  Montreal.  Bottomley  and  Uimlq 
is  not  in  point ;  for  in  that  case  the  debt  *&s 
for  goods  purchased  in  England.  But  in  this 
case  the  affidavit  alleges  that  the  defendants, 
professional  thieves,  got  possession  of  the 
bonds  on  a  certain  day,  that  they  have  got 
them  in  their  possession  here  at  Montreal, 
that  the  deponent,  Mr.  Bouth,  representing 
the  plaintiffs  who  are  described  as  doing  hu* 
ness  at  Montreal,  has  personally  demanded 
possession  of  the  bonds,  but  that  the  defend- 
ants have  failed  to  restore  them,  and  hare 


Digitized  by 


Google 


February,  1867.] 


LOWER  CANADA  LAW  JOURNAL. 


191 


secreted  them,  bo  that  the  plaintiffs  cannot 
attach  or  revendicate  them,  and  all  they  claim 
is  the  value  of  them,  which  value  is  sworn  to 
be  so  much  in  U.  S.  currency,  equivalent  to 
a  certain  amount  in  Canada  money.  Are  the 
plaintiffs  to  be  told  that  under  these  circum- 
stances they  must  take  out  a  samerevendica- 
Hon  when  the  facte  sworn  in  the  affidavit  show 
that  this  remedy  would  be  wholly  illusory  ? 
As  lor  a  criminal  prosecution,  it  could  not 
be  sustained  under  the  law  as  it  stands. 

Mr.  Carter,  Q.  C,  also  for  the  plaintiffs. 
The  real  cause  of  action  is  the  illegal  holding 
of  the  plaintiffs'  property  here,  and  wherever 
the  defendants  might  transport  this  property, 
the  plaintiffs  would  have  a  perfect  right  to 
follow  them,  and  claim  the  property  from  them 
by  suit  The  removal  of  the  property  to  Mont- 
real justifies  the  plain tifls  in  considering  such 
removal  and  illegal  holding  in  Montreal  as  a 
fresh  and  sufficient  cause  of  action  arising  in 
Montreal. 

Mr.  Robertson,  in  reply %  The  case  appears 
to  me  to  lie  within  a  narrow  compass.    Was 
it  not  for  the  plaintiffs  to  show  affirmatively 
where  the  bonds  were  obtained  ?    Their  omis- 
sion to  show  this  in  the  affidavit  is  sufficient 
ground  for  quashing  the  capias. 
Judgment  was  given  Dec.  31. 
Birthelot,  J.,  stated  the  substance  of  the 
affidavit  and  motion,  and  continued :     The 
defendants  contend  that  the  affidavit  is  de- 
fective, because  it  does  not  disclose  a  suffi- 
cient ground  of  indebtedness,  and,further,  say 
that  it  appears  from  the  affidavit  that  the 
bonds  were  obtained  in  a  foreign  country,  and 
*ren  if  held  here,  such  holding  is  not  suffl- 
eent  ground  for  a  capias.  It  is  not  on  a  motion 
to  quash  that  these  pretensions  can  be  ex- 
imined.    I  have  always  been  of  opinion  that 
p  affidavit  must  be  radically  defective  to  be 
aside  on  a  motion  to  quash.    The  Statute 
>  pointed  out    the    proper  course  to  be 
opted,  namely,  by  petition  and  proof.  I  am 
opinion  that  the  affidavit  is  sufficient.  What 
iders  the  defendants  liable  here  is  the  fact 
their  being  found  here  with  the  property  in 
ar  possession.    I  have  examined  all  the 
cited,  and  I  find  none  in  contradiction 
th  the  decision  at  which  I  have  arrived. 
ie  owner  of  stolen  .property  has  a  right  of 


action  against  the  thief  wherever  he  finder 
him  with  the  stolen  property  in  his  posses* 
sion.  In  the  present  case  it  is  not  material 
whether  the  property  was  stolen  here  or  at' 
New  York.  Both  motions  must  be  dismissed. 
[His  Honor  referred  in  the  course  of  his  re- 
marks ta  BoUomUy  v.  Landey,  13  L.  C.  B. 
227;  Cameron  v.  Brega,  1  L.  C.  L.  J.  65; 
Dumaine  v.  Guillemot,  6  L.  C.  R.  477  j  Bed- 
path  v.  Oidding*  (in  which  the  capias  issued 
for  damages,  and  a  motion  to  quash  was  dis- 
missed by  Smith,  J.) ;  and  also  to  Art.  802 
of  Draft  of  Code  Civil  Procedure,  suggested  in 
amendment] 

8.  Bethune,  Q.  C,  and  E.  Carter,  Q.  C, 
for  the  plaintiffs. 

A.  &  W.  Robertson,  and  W.  H.  Kerr,  for 
the  defendants.     * 


REPORTING  EXTRAORDINARY. 

In  our  Courts  we  are  occasionally  favored 
with  judgments  in  which  the  facte  are  pre- 
sented in  rather  romantic  dress.  A  judge- 
of  a  poetic  or  humorous  turn  may  now  and 
then  be  seduced  into  highly  colored  narratives, 
by  the  strangeness  of  the  facte  presented  in 
evidence ;  and  a  reporter  might  not  be  with- 
out some  excuse  for  reproducing  the  romantio 
statement.  But  in  the  neighboring  republic, 
the  official  reporter  of  the  Supreme  Court 
needs  no  such  incentive  to  fill  his  volume* 
with  the  rhetorical  flights  of  the  shilling  novel. 
From  a  notice  in  the  American  Law  Review 
of  the  three  volumes  recently  issued,  we  find 
that  Mr.  Wallace  has  hit  upon  a  new  and 
peculiar  method  of  reporting,  which  will  be- 
best  understood  by  a  few  illustrations. 

In  one  case,  Burr  v.  Duryee  nineteen  pages 
and  nine  pictures  are  devoted  to  the  statement 
of  the  case.  The  arguments  are  reported  in 
fifteen  pages  with  twelve  cuts.  In  the  reports 
of  arguments,  even  the  most  absurd  flights  of 
rhetoric  indulged  in  by  counsel  are  occasion- 
ally preserved.  In  the  case  of  the  Circassian 
for  instance,  there  occurs  the  following:— 
"  We  are  engaged  in  putting  down  a  vast 
awful  and  wicked  rebellion.  We  have  had  no 
countenance  from  the  British  Government, 
and  have  been  actively  and  constantly  thwart- 
ed by  the  cupidity  and  wealth  of  British  sub- 
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jects.  But  the  rebellion  will  be  suppressed.1' 
In  another  case,  having  occasion  to  say  that 
the  question  was  whether  or  not  the  parents 
were  married,  he  does  it  as  follows: — "  This 
was  a  narrative  sufficiently  touching,  and 
quite  circumstantial  no  doubt.  But  was  it 
true  ?  "  Was  the  case  one  of  a  marriage  solem- 
nised in  form,  and  kept  a  secret  for  five-and- 
twer»*y  years, — a  romance,  perhaps,  discov- 
ered only  by  relatives  not  enriched,  to  be  a 


reality,— perhaps  a  misaXUance  simply?  Or 
was  it  one  of  those  less  regular  relations,— 
muiaio  nomine,  of  every  day,  and  out  of  which 
men  elaborate  such  infinite  vexation  for  them- 
selves and  others  from  the  pure  element  of 
the  affections — misdirected?"  The  reports, 
according  to  the  Law  Review,  abound  in  fan- 
ciful and  extravagant  passages,  of  which  the 
above  are  an  example.  * 


BANKRUPTCY. 

We  begin  with  the  new  year  to  furnish  a  tab- 
ular statement  of  bankrupt  notices,  compiled 
from  the  Official  Gazette.  "$e  had  proposed 
to  include  a  table  of  applications  for  discharge 
and  confirmation  of  discharge,  but  found  that 
it  would  occupy  much  valuable  space,  and  as 
the  applications  are  principally  to  be  made  in 


Upper  Canada,  we  doubted  the  advisability  at 
present  #of  excluding  more  interesting  matter 
for  the  sake  of  inserting  the  applications  for 
discharge.  Should  we,  however,  receive  an 
intimation  from  any  considerable  number  d 
our  readers  of  their  wish  to  have  these  notices 
or  those  for  Lower  Canada,  in  tabular  form,  to 
Bhall  begin  to  publish  them  in  the  next  issue. 


ASSIGNMENTS. 


HAMS  OV  IXSOLVXXT. 


Brown,  Francis  H 

Barbeau,  Francois 

Booth,  Henry,  jun 

Brown.  John  &  Hector 

Clark,  Thomas 

Cote,  Cesaire 

Couture,  Pierre 

Davison,  Robert 

De  Laparatz,  Louis 

Dudenhoper,  William 

■Griffith,  Henry 

Gibbs,  George 

Hodgson,  Jonathan 

■Johnson,  Chauncey,  &  E.  P 

Kerby,  Joseph  T 

Larocque,  C.  H 

Miller,  Walter 

Mathieu,  Hilaire 

McKercher,  John 

Orr,  Wm.  E.  R 

Perranlt,  Zephirin 

Percy,  James  A 

Reid,  James,  jun 

Raimond,  Joseph 

8eneoal,J.B.,&File 

Sutherland,  Jas. ,  of  Mitchell  &  Co 
Tyler,  Caldwell  J 


KE8IDBH0B. 


Mariposa 

8t  Bemi,C.E 

St.  Catherines 

Manilla 

Hamilton 

Montreal 

Quebec 

Turnberry 

Montreal 

KastAtherly 

Hamilton 

Guelph 

Mariposa 

L'Orignal 

Montreal 

St.  George  de  Henryville 

Markham 

La  Presentation 

Reach 

Dunham. 

Deschambault 

Cobonrg 

Lennoxville 

St.  Rem! 

Montreal 

Toronto ...... 

Guelph 


S.C.Wood 

T.  Sauvageau. 

J.  R.  Armstrong.. 
Richard  Edwards. 

J.  J.  Mason 

T.  S.  Brown 

Wm.  Walker 

Samuel  Pollock... 

T.  S.  Brown 

James  Holden. . . . 
W.F.Findlay.... 
Thos.  Saunders. . . 

S.  C.  Wood 

J.O.Gates 

A.  B.  Stewart 

T.  Sauvageau 

A.  Barker 

T.  Sauvageau 

James  Holden.... 

T.  8.  Brown 

A.  B.Stewart.... 
E.  A.  Macnachtan 

JohnWhyte 

T.  Sauvageau 

T.S.Brown 

Jas.McWhirter... 
Thos.  Saunders... 


RESIDENCE. 


DATS  OF  SC 

TICE  TO  FIL 

CLAIMS. 


Lindsay 
Montreal... 
St.  Catherines 

Manilla 

Hamilton. . , 
Montreal..., 

Quebec 

Goderloh .. , 
Montreal . . , 

Whitby 

Hamilton.. 

Guelph 

Lindsay — 
L'Orignal... 
Montreal. . . 
Montreal... 
Markham . 
Montreal.. 
Whitby... 
Montreal.. 
Montreal ,. 
Cobonrg  . . . 
Montreal .. 
Montreal.., 
Montreal.. 
Woodstock 
Guelph 


Jan.  4 
Jan.   8 
Jan.  4 
Jan.  IT 
Jan.  S 
Jan.  10 
Jan.  11 
Jan.  3 
Jan.  16 
Jan.  10 
Jan.   3 
Jan.  10 
Jan.  10 
Jan.  14 
Jan.  K 
Jan    4 
Jan.  10 
Jan.  16 
Jan  15 
Jan.  2 
Jan.  16 
Jan.  15 
Jan.l'j 
Jan     3 
Jan.  16 
Jan     2 
Jan.    * 


WRITS  OF  ATTACHMENT. 


PLAIWTIFF8. 


F.  G.  Beckett,  H.  Beckett,  sen., and  H 
Beckett,  Jun 

Robert  Forster,  Arch.  Moir,  and  James 
Moir 

John  Garrett 

John  Johnstone  Clark 

Andrew  T.  Wood  and  Matthew  Leggatt, 


DEFENDANTS. 


David  Pease  and  G.  Camming  Sarnia 


JamesN.  Henry London. 

Hilry  Howard Hamilton. 

Alex .  Stewart Stratford  . 

Andrew  Patton,  A.  M.  Patton 
andC.  G.M.  Draiske.... 


pLaob. 


St.  Thomas. 


batk. 


Jan.  2 

Jan.  5 
Jan.  4 
Jan.  3 

Jan.  3 


Digitized  by 


Google 


Much,  1867.] 


LOWER  CANADA  LAW  JOURNAL. 


193 


8ftt  S mtt  Gattarta  pur  gttmisl. 


vol.il 


MARCH,  1867. 


No.  9. 


THE  INSOLVENT  ACT. 

When  the  Insolvent  Act  of  1864  came  into 
force,  it  was  thought  that  the  great  number  of 
debtors  who  took  advantage  of  it  was  explained 
by  the  fact,  that  there  were  many  traders 
throughout  the  country,  with  old  liabilities 
clinging  to  them,  to  whom  the  new  law  afford- 
ed an  escape  from  their  embarrassments. 
Unfortunately,  however,  the  list  of  bankrupts 
shows  no  falling  off,  for  our  table  this  month 
includes  eighty-eight  assignments  and  seven 
attachments. 

Other  cauees  are  evidently  at  work  to  keep 
up  the  steady  march  towards  insolvency.  The 
chief  of  these  perhaps  is  that  debtors  find  in  the 
Insolvent  Court  a  too  ready  means  of  freeing 
themselves  from  the  consequences  of  impru- 
dent speculation,  extravagance,  or  careless 
management  of  their  affairs.  Another  reason 
for  the  crowd  of  bankrupts  probably  is,  that 
few  small  traders  in  this  Province  connect  the 
idea  of  insolvency  with  disgrace  or  dishonor. 
There  can  be  no  doubt  that  very  many  of  the 
&ilures  which  are  daily  taking  place  might 
be  avoided,  by  industry  and  careful  manage- 
ment, and  probably  would  be,  if  traders  gener- 
ally had  a  more  scrupulous  sense  of  commer- 
cial integrity. 

It  is  toleral)ly  certain,  also,  that  creditors 
are  afraid  to  press  their  debtors  as  in  former 
times.  Costs  incurred  in  obtaining  judgments 
being  unprivileged,  creditors  naturally  fear  to 
incur  legal  expenses  in  prosecuting  claims 
which  may  be  got  rid  of  by  an  assignment. 

Some  discussion  has  recently  taken  place  in 
the  daily  press  as  to  the  benefits  derived  from 
the  Act.  One  writer  denounces  the  law  as 
&voring  the  dishonest  trader,  and  opening  the 
door  to  barefaced  fraud.  This  attack  has 
b*en  met  by  one  of  the  official  assignees,  who 
?eeks  to  show  that  the  dishonest  trader  does 
not  find  his  path  through  the  Insolvent  Court 
very  pleasant  and  free  from  thorns.  A  leading 
Queen's  Counsel  has  also  written  several  let- 
ters on  the  subject,  showing  that  our  Act 
lacks  some  of  the  provisions  for  the  punish- 


! 


ment  of  fraud  contained  in  the  English  law. 
We  do  not  propose  to  enter  upon  the  consider- 
ation of  this  subject  at  present,  but  merely* 
append  an  important  decision  which  we  find 
in  our  Upper  Canada  legal  contemporary, 
and  which  is  understood  to  have  caused  some 
dissatisfaction  among  creditors  in  that  quarter. 


In  be  LAMB,  an  Insolvent. 
Insolvent  Act  of  1864 — Application  by  Insol- 
vent/or discharge — Fraudulent  preference — 

Neglect  to  keep  proper  books  of  account — 

Measure  of  punishment 

It  appeared,  on  an  application  by  an  insolv- 
ent for  his  discharge  under  the  Insolvent  Act 
of  1864,  that  he  had  within  three  months 
before  his  assignment  paid  one  of  his  creditors 
in  full  under  .such  circumstances  as  were  con- 
sidered to  amount  to  a  fraudulent  preference, 
and  had  neglected  to  keep  proper  cash  books 
or  books  of  account  suitable  to  his  trade. 
The  County  Judge  granted  a  discharge  sus- 
pensively,  to  take  effect  four  months  after  the 
order  made. 

Upon  an  appeal  from  this  order  by  a  credi- 
tor, the  judge  in  Chambers  thought  that  the 
judge  below  had  acted  with  extreme  leniency, 
and  though  he  would  not  interfere  with  the 
order  that  he  made,  dismissed  the  appeal,  but 
without  costs. 

Remarks  upon  the  breach  of  duty  in  not 
keeping  proper  books  of  account, which  should 
be  severely  punished. 

The  requirements  of  the  act  on  debtors  ask- 
ing for  discharge  should  be  peremptorily 
insisted  on. 

[Chambers,  Toronto,  Nov.  27,  1866.] 

The  facts  of  this  case  are  fully  set  out  in 
the  petition  of  the  creditors  of  the  insolvent, 
who  appealed  against  the  order  made  by  the 
judge  of  the  County  Court  of  the  United  Coun- 
ties of  Lennox  and  Addington,  granting  to  the* 
above  insolvent  a  discharge  suspensively,  to 
take  effect  on  1st  February,  1867; 

The  petition  stated : 

That  the  above  named  insolvent,  Thomas 
Lamb,  on  the  first  day  of  June,  in  the  year  of 
our  Lord  1865,  made  an  assignment  under  the 
Insolvent  Act  of  1864,  to  Henry  Thorp  For- 
ward, of  the  Town  of  Napanee,  in  the  County 
of  Lennox  and  Addington,  Esquire. 
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That  the  petitioners  were  at  the  time  of  the 
said  assignment,  and  previously  thereto,  and 
have  ever  since  been,  and  still  are  creditors  of 
the  said  insolvent  to  a  large  amount,  and  duly 
proved  their  claim  against  him  before  the  said 
assignee  within  the  time  and  in  the  manner 
prescribed  by  the  said  Act. 

That  the  insolvent  gave  notice  of  his  inten- 
tion to  apply  to  the  judge  of  the  County  Court 
of  the  Counties  of  Lennox  and  Addington  on 
the  tenth  day  of  August,  A.D.  1866,  for  a  dis- 
charge under  the  said  Act ;  and  on  that  day 
he  presented  to  said  judge  in  his  Chambers, 
in  the  Town  of  Napanee,  a  petition  for  such 
discharge  by  his  attorney  ad  litem,  which  said 
petition  was  in  the  words  and  figures  following, 
•that  is  to  say : 

"Insolvent  Act  op  1864. 

"  In  the  County  Court  of  the  Counties  of 
Xennox  and  Addington. 

11  In  the  matter  of  Thomas  Lamb,  an  insolv- 
ent 

"  The  petition  of  Thomas  Lamb,  of  the 
Town  of  Napanee,  in  the  Counties  of  Lennox 
and  Addington,  Merchant, 

"  Humbly  sheweth, — That  your  petitioner 
made  an  assignment  under  the  Insolvent  Act 
of  1864,  to  Henry  T.  Forward,  Esquire,  official 
assignee,  which  assignment  bears  date  the  first 
day  of  June,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixty-five. 

"  That  one  year  has  elapsed  from  the  date 
of  the  said  assignment,  and  your  petitioner  has 
not  obtained  from  the  required  proportion  of 
his  creditors  a  consent  to  his  discharge. 

"  That  your  petitioner  has  giv.en  notice  of 
his  intention  to  apply  for  his  discharge  accord- 
ing to  the  provisions  of  the  said  act,  and  has 
complied  with  all  the  provisions  and  require- 
ments of  the  said  act. 

"  Your  petitioner  therefore  prays  that  he 
may  obtain  an  absolute  and  final  discharge 
under  the  above  mentioned  act 

"  Dated  at  Napanee  this  10th  day  of  Au- 
gust, A.D.  1866." 

That  on  the  said  tenth  day  of  August,  at 
the  time  of  the  presentation  of  the  said  peti- 
tion, the  petitioners  appeared,  by  William 
Albert  Reeve,  of  the  Town  of  Napanee, 
Esquire,  their  counsel,  and  opposed  the  prayer  I 
of  the  said  petition.  Petitioners  examined  the  I 


said  insolvent  upon  oath  before  the  said  judge. 

That  after  said  insolvent  had  been  so  exam- 
ined and  had  been  cross-examined  by  his 
attorney  ad  litem,  the  said  application  was 
adjourned  until  the  tenth  day  of  September, 
A.  D.  1866,  to  enable  the  petitioners  to  pro- 
duce certain  witnesses  for  the  purpose  of 
examining  them  before  the  said  judge  on  the 
said  application,  and  upon  the  said  tenth  day 
of  September  the  said  William  Albert  Reeve 
did  produce  certain  witnesses  before  the  said 
judge,  and  examined  them  on  behalf  of  the 
said  petitioners  touching  the  affairs  of  the  said 
insolvent,  which  said  witnesses  or  most  of 
them  were  cross-examined  by  the  attorney  ad 
litem  for  said  insolvent.  [A  copy  of  the  ex- 
aminations of  the  insolvent  and  the  witnesses 
was  annexed,  but  the  matter  of  them  is  suffi 
ciently  stated  hereafter,] 

That  after  hearing  the  evidence  and  the 
arguments  of  counsel  for  the  said  insolvent, 
and  for  the  petitioners  and  other  creditors  of 
said  insolvent,  the  said  judge  of  the  County 
Court  of  the  County  of  Lennox  and  Addington, 
on  the  sixth  day  of  October,  A.  D.  1866,  in 
presence  of  counsel  aforesaid,  delivered  his 
judgment  in  writing  upon  the  matter  of  said 
application  as  follows : 

"In  the  matter  of  Thomas  Lamb,  an  in- 
solvent. 

"  The  petitioner  made  his  assignment  on 
1st  June,  1865,  and  having  been  unable  to 
obtain  a  composition  and  discharge  from  his 
creditors,  now  seeks  for  an  order  from  the 
court  granting  his  discharge. 

"  The  prayer  of  his  petition  is  opposed  by 
several  creditors  on  the  grounds  of  fraudulent 
retention  or  concealment  of  part  of  his  estate, 
prevarication  and  false  statements  in  examina- 
tion, fraudulent  preference  of  particular  credi- 
tors, and  lastly,  of  deficient  books  of  account. 

"  On  hearing  the  parties  and  attentively 
considering  the  facts  disclosed  on  the  insolv- 
ent's examination  before  me,  I  see  no  reason 
to  believe  that  he  has  fraudulently  concealed 
or  retained  any  part  of  his  effects,  nor  do  I 
think  that  he  was  guilty  of  any  prevarication 
or  false  statements ;  on  the  contrary  the  insolv- 
ent's conduct  since  his  assignment  seems  to  me 
to  be  fair  and  honest,  and  not  liable  to  the  cen- 
sures attempted  to  be  cast  upon  it. 
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"There  are,  however,  two  charges  made 
against  the  insolvent  respecting  his  conduct 
before  the  assignment  to  which  no  answer 
appears  to  be  given.  It  is  shown  that  in  the 
month  of  April,  1865,  within  less  than  three 
months  before  the  assignment,  the  insolvent 
being  indebted  to  his  shopman,  McCan,  in 
$300  for  wages  and  borrowed  money,  gave 
him  promissory  notes  of  his  customers  to  the 
amount  of  $400,  in  full  satisfaction  of  the  debt. 
There  can  be  no  doubt  that  this  transaction 
was  wholly  illegal  and  amounted  to  a  fraud- 
ulent preference ;  however  natural  it  may  be 
for  a  man  pressed  by  his  servant,  who  was 
also  his  creditor,  for  wages  and  loans,  to  satisfy 
such  a  claim  in  the  way  the  insolvent  did,  yet 
the  provisions  of  the  Insolvent  Act  of  1864 
clearly  point  out  that  such  a  payment  is  a 
fraud  upon  the  other  creditors. 

"The  second  charge  made  against  the 
insolvent  is,  that  he  did  not  keep  a  cash  book 
nor  other  sufficient  books  of  account  suitable 
to  his  trade,  which  is  not  denied  by  the  insolv- 
ent 

"Under  these  circumstances,  although  I  do 
not  consider  with  the  creditors,  that  the 
insolvent  should  never  be  discharged  at  all, 
jet  it  seems  right  that  some  penalty  should  be 
inflicted  in  consequence  of  the  faults  com. 
mitted  by  him  in  the  above  mentioned 
instances.  I  therefore  order  that  his  discharge 
shall  be  suspended  until  1st  February,  1867, 
and  will  sign  an  order  granting  his  discharge 
suspensively  to  take  effect  on  that  day." 

That  in  accordance  with  the  said  judgment 
said  judge  granted  and  signed  an  order  bear- 
ing date  on  the  said  sixth  day  eof  October, 
AD.  1866,  asfollowB: 

"Insolvent  Act  of  1864. 
"In  the  matter  of  Thomas  Lamb,  an  insolv- 
ent 

"  Whereas  Thomas  Lamb,  of  the  Town  of 
Napanee,  in  the  County  of  Lennox  and  Adding- 
ton,  Merchant,  made  an  assignment  under  the 
Insolvent  Act  of  1864,  bearing  date  upon  the 
first  day  of  June,  in  the  year  1865  j  and  whereas 
after  the  expiration  of  one  year  from  the  date 
of  the  said  assignment,  having  given  due 
notice  thereof,  and  having  in  all  respects  com- 
plied  with  the  provisions  of  the  said  Act,  the 
said  Thomas  Lamb  did  on  the  tenth  day  of 


August,  in  the  year  one  thousand  eight  hun- 
dred and  sixty-six,  present  his  petition  to  me, 
James  Joseph  Burrowes,  Judge  of  the  County 
Court  of  the  County  of  Lennox  and  Addington, 
praying  for  his  discharge  under  the  said  act, 
and  whereas  the  said  insolvent  has  undergone 
a  full  examination  before  me  touching  his 
affairs. 

'  "Now  therefore  I,  the  said  judge,  after 
hearing  the  said  insolvent  and  such  of  his 
creditors  as  objected  to  his  discharge,  and  all 
the  evidence  adduced  as  well  on  the  part  of 
the  said  creditors  as  of  the  said  insolvent,  and 
having  duly  considered  the  said  allegations 
and  proofs,  do  hereby  according  to  the  form  of 
the  said  Insolvent  Act  grant  the  discharge  of 
the  said  Thomas  Lamb  suspensively,  and  do 
order  that  such  discharge  shall  be  suspended 
until  and  shall  go  into  operation  and  have 
effect  upon  and  after  the  first  day  of  February, 
in  the  year  one  thousand  eight  hundred  and 
sixty-seven. 

"Witness  my  hand,"  &c. 
The  petitioners  being  dissatisfied  with  the 
said  order  and  decision,  made  an  application 
to  a  judge  of  one  of  the  Superior  Courts  of 
Common  Law,  presiding  in  Chambers  in 
Toronto,  to  be  .allowed  to  appeal  from  the  said 
order  and  decision,  and  on  the  seventh  day  of 
November,  A.  D.  1866:  an  order  was  granted 
by  the  Chief  Justice  of  Upper  Canada,  allow- 
ing the  petitioners  to  appeal  to  one  of  the 
judges  of  the  Superior  Courts  of  Common  Law 
in  Chambers  from  the  said  order. 

That  since  the  allowance  of  the  said  appeal, 
and  within  five  days  therefrom,  the  petitioners 
gave  security  in  the  manner  required  by  the 
said  Insolvent  Act  of  1864,  that  they  would 
duly  prosecute  the  said  appeal,  and  pay  all 
costs. 

The  petitioners  therefore  prayed  that  the 
said  order  and  decision  of  the  judge  of  the 
County  Court  of  the  County  of  Lennox  and 
Addington  might  be  revised,  and  the  same 
reversed,  and  the  discharge  of  the  said  insolv- 
ent, Thomas  Lamb,  under  the  said  act  might 
be  absolutely  refused,  or  that  such  order  be 
made  in  the  matter  as  should  seem  meet. 
Osier  for  the  appellants. 
HolmesUd  for  the  insolvents. 
No  cases  were  cited  by  either  party. 
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Hagarty,  J. — The  learned  judge  below  con- 
sidered the  insolvent's  conduct  to  be  reprehen- 
sible in  not  keeping  proper  books  of  account, 
and  suspended  his  discharge  for  six  months. 
I  do  not  think  it  wise  tot  interfere  with  the 
-exercise  of  such  a  discretion  on  the  part  of 
*  a  judge  who  has  heard  the  examination  of 
the  insolvent,  and  been  cognizant  of  the  various 
proceedings  in  the  case,  except  in  a  very  clear 
case  in  which  the  appellate  jurisdiction  is 
necessarily  invoked  to  prevent  an  undoubted 
injustice. 

I  think  that  the  learned  judge  acted  with 
extreme  leniency,  and  possibly  took  a  milder 
^view  of  the  bankrupt*  s  misconduct  than  I  should 
have  done,  judging  wholly  from  the  papers 
before  me.  Had  he,  with  his  superior  oppor- 
tunities of  forming  a  correct  opinion,  passed  a 
much  more  severe  sentence,  I  should  certainly 
not  interfere  with  it  on  the  insolvent's  appli- 
cation. I  think  the  insolvent's  neglect  to 
keep  proper  books  a  most  serious  breach  of 
duty,  causing  great  possible  injury  to  his 
creditors,  and  tending  to  raise  strong  distrust 
of  his  integrity.  The  evidence  of  his  being  a 
very  illiterate  man  suggests  the  only  possible 
excuse,  and  weighed,  I  presume,  with  the 
learned  judge.  It  might  perhaps  be  said  that 
it  was  not  very  prudent  for  his  creditors  to 
trust  a  man  so  unfit  for  the  conduct  of  business 
or  the  keeping  of  accounts  with  such  large 
quantities  of  goods  on  credit.  I  do  not  differ 
from  the  learned  judge's  view  as  to  the  alleged 
preference.  As  to  the  neglect  to  keep  proper 
books,  I  think  it  would  be  well  always  to 
punish  such  a  breach  of  duty  in  a  severe  and 
exemplary  manner. 

We  have  in  this  country  in  our  legislation 
done  everything  to  favour  debtors  and  render 
the  escape  from  liability  as  easy  as  possible 
to  them.  It  will  be  well  at  all  events  that  the 
very  easy  requirements  of  the  Insolvent  Act 
on  debtors  asking  for  their  discharge  should 
be  peremptorily  insisted  on,  and  proper  punish- 
ment awarded  to  any  breach  of  the  trader's 
duties  in  conducting  his  business. 

I  gladly  avail  myself  of  the  power  given  me 
by  subsec.  6  of  sec.  7  of  the  act,  and,  while 
feeling  bound  to  dismiss  the  appeal,  do  so 
without  costs. 

I  think    Mr.  Lamb's   creditors  had   just 


ground  for  feeling  indignant  at  bis  conduct 
and  opposing  his  discharge,  and  endeavour 
ing  to  have  some  punishment  inflicted  upon  him. 


INSTRUCTIONS  AS  TO  COSTS. 

Some  difference  of  opinion  has  recently 
arisen  respecting  the  propriety  of  a  judge  in- 
structing a  jury  what  damages  will  carry  costs. 
It  has  been  customary  in  England  for  a  judge 
to  refuse  to  instruct  a  jury  on  this  head.  Chief 
Justice  Erie,  however,  in  the  recent  case  of 
Athol  v.  Seman,  adopted  the  contrary  course, 
and  gave  the  information  asked  for.  The 
Solicitors  Journal  thinks  that  the  best  way  is  to 
leave  the  jury  in  the  dark  as  to  the  exact  con- 
sequences of  their  verdiot.  This  is  also  the 
opinion  expressed  by  Baron  Bramwell,  in 
another  recent  case,  Kelly  v.  Sherlock,  Law 
Rep.  1  Q.  B.  p.  691.  The  report  informs  us 
that  the  jury  having  retired,  returned  into 
Court,  after  an  hour  and  a  quarter,  saying 
they  could  not  agree  j  and  one  of  them  inquired 
what  verdict  would  carry  costs.  The  learned 
judge  (Baron  Bramwell)  replied,  that  it  was 
a  question  which  he  had  discussed  with  the 
late  Lord  Campbell,  and  the  conclusion  come 
to  was,  that  the  question  was  one  which  ought 
not  to  be  answered  by  the  judge.  It  was  for 
the  jury  to  say,  if  they  found  for  the  plaintiff, 
to  what  extent  he  had  been  damaged,  irre- 
spective of  the  effect  the  verdict  might  have  on 
the  question  of  costs.  Otherwise  they  might 
actually  defeat  the  law.  After  some  further 
discussion,  a  juror  asked  the  learned  judge  to 
repeat  what  he  had  said  respecting  costs.  On 
which  the  learned  judge  said:  "The  law 
supposes  that  you  will  give  such  damages  as 
you  think  are  really  equivalent  to  the  injury 
sustained  by  the  plaintiff.  And  it  says,  in 
certain  cases,  for  the  prevention  of  frivolous 
actions,  if  the  plaintiff  does  not  recover  a  cer- 
tain amount,  he  shall  try  his  action  at  bis  own 
expense.  Now  it  seems  to  me  that  you  ought 
to  say  to  yourselves,  "we  will  give  a  cer- 
tain amount,"  but  the  amount  ought  not 
to  be  regulated  by  its  effect  upon  the  costs. 
Because  it  is  manifest,  if  you  say  we  will  give 
a  certain  sum  in  the  hope  it  will  carry  costs, 
that  you  thereby  defeat  the  object  of  the  law." 
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POST  OFFICE  REGULATIONS. 

The  Canada  Gazette  of  Feb.  23rd  contains 
some  instructions  to  postmasters  which  are 
of  general  interest.  A  letter  is  considered 
prepaid  only  when  the  whole  postage  is  pre- 
paid. If  only  partially  prepaid  the  letter  is 
charged  as  though  sent  unpaid,  less  the  amount 
of  stamps  on  it.  Thus,  a  double  letter  with  a 
five  cent  stamp  on  it  is  charged  nine  cents,  as 
the  postage  on  it,  if  sent  unpaid,  would  have 
been  fourteen  cents. 

The  instructions  relative  to  book  manuscript 
and  printer's  proof  may  be  of  service  to  some 
of  our  readers.  Authors  and  others  sending 
book  manuscript  to  printers  or  publishers, 
are  entitled  to  have  it  transmitted  by  mail  at 
the  printed  matter  rate  of  one  cent  per  ounce. 
Proofs  sent  from  printing  offices  to  authors  for 
correction  also  pass  at  the  rate  of  one  cent  per 
ounce,  and  may  be  returned  corrected  at  the 
same  rate. 


NOTICES  OF  NEW  PUBLICATIONS. 

The  Law  Magazine  and  Law  Review. — 
London,  Butterworths.  November,  1866,  and 
February,  1867.  The  contents  of  the  last  two 
numbers  of  this  legal  quarterly  are  full  of  in- 
terest. Among  the  articles  in  the  November 
number  is  one  on  the  case  of  George  William 
Gordon ;  another  on  Judicial  Statistics  by  C.S. 
Greaves,  Esq.,  Q.C.,  and  a  third  on  the  Rank 
of  Queen's  Serjeant.  The  February  Number 
contains  an  extremely  interesting  paper  on  Sir 
Edmund  Saunders  and  Mr.  Serjeant  Williams, 
a  notice  of  the  late  Sir  J.  L.  Knight  Bruce, 
and  another  paper  on  Criminal  Procedure  by 
Mr.  Greaves,  Q.  C. 

The  Amebic  an  Law  Review,  January,  1867. 
—Among  the*  papers  in  this  valuable  quarter- 
ly is  one  on  Luther  Martin,  the  friend  and 
zealous  advocate  of  Aaron  Burr.  Martin  is  a 
striking  instance  of  the  transient  nature  of 
forensic  feme.  Although  his  very  name  is  now 
almost  forgotten,  he  was  for  nearly  half  a  cen- 
tury the  most  talked  of  man  in  Maryland,  of 
which  he  was  for  thirty  years  the  Attorney 
General. 

The  American  Law  Register,  January, 
1867.— D.  B.  Canfield  &  Co.,  Philadelphia. 
One  of  the  editors  of  this  monthly  Law  Maga- 


zine is  the  Hon.  I.  F.  Redfield,  author  of 
"  The  Law  of  Wills."  In  a  note  to  one  of  the 
Reports,  the  Hon.  Mr. .Redfield,  referring  to  the 
preparation  of  opinions  by  judges,  remarks. 
"  We  have  often  regretted  that  our  Courts  of 
last  resort  nad  not  more  leisure  to  prepare 
their  opinions  in  a  similarly  satisfactory 
manner.  But  it  is  the  curse  of  our  day  and 
generation,  that  our  ablest  and  most  useful 
men  ruin  themselves,  and  fail  to  serve  the  pub- 
lic with  any  acceptance,  just  because  they 
are  pushed  beyond  their  strength  and  ability ; 
and  by  attempting  to  do  ten  times  as  much  as 
they  can  do  well,  really  fail  of  doing  anything 
to  any  purpose."  This  may  be  very  true, 
but  on  the  other  hand  abundant  leisure  is  not 
always  productive  of  careful  and  painstaking 
opinions,  as  some  of  our  readers  have  proba- 
bly had  an  opportunity  of  observing. 

Law  Respecting  the  Bar  of  Lower  Cana- 
da, with  the  By-Laws  of  the  General  and 
Local  Councils. — This  a  pamphlet  of  over 
120  pages,  containing  the  Act  of  last  session 
respecting  the  Bar,  and  also  the  by-laws  of 
the  General  Council,  and  of  the  sections  of 
Montreal,  Quebec,  Three  Rivers  and  St.  Fran- 
cis. The  compilation,  which  will  be  found 
very  convenient  for  reference,  has  been  made, 
we  understand,  by  Mr.'  Gonzalve  Dontre,  Sec- 
retary of  the  General  Council,  who  has  evi- 
dently bestowed  great  labor  and  attention  upon 
the  task. 

Canadian  Scenery — District  op  Gaspb. — 
Montreal,  R.  Worthington.  Those  who  have 
any  acquaintance  with  Gasps'  and  its  roman- 
tic scenery,  will  hail  with  pleasure  the  ap- 
pearance of  this  work.  It  contains  about 
twenty  large  sized  chromo-lithographs  from 
photographs  taken  by  the  author,  Mr.  Pye,  a 
resident  of  Gaspl,  who,  with  laudable  energy, 
has  surmounted  all  the  obstacles  incident  to 
the  preparation  and  publication  of  the  work. 
The  plates  are  accompanied  by  letterpress, 
descriptive  of  the  views  and  of  the  District 
generally,  with  a  full  account  of  the  various 
great  fishing  establishments.  All  the  spots 
favored  by  nature  and  worthy  of  a  visit  from 
the  tourist  are  carefully  noted.  The  work, 
which  is  handsomely  printed  at  Mr.  Lovell's 
establishment,  forms  a  very  valuable  addition 
to  Canadian  literature. 
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BANKRUPTCY-ASSIGNMENTS. 


HAKB  OT  nrSOLVEOT. 


RESIDENCE. 


DATS  or  X0- 
BE8ZDXHCX.    TICK  TO  FILE 
CLAIMS. 


Allingham,  Richard 

Anderson,  William 

Anbertin,  Jersmie 

Baker,  Geo.  Alfred 

Barr6,  Louis 

Barron,  James  L.. .  

Baxter,  Lewie 

Beehard,  Joseph 

Benoit,  Pierre 

Bonhomme,  WUbred 

Boomhoyer,Leyi  E.Jndivid.  and  as  \ 

partner  of  Stoakes  &  Boomhover  J  - 

Bowman,  William  L 

Brett,  James 

Brown,  Robert,  individually  and) 

as  partner  of  w,  k  R.  Brown. . . } 

Brown,  Samuel 

tiu  [7,  GF!or£(?<  indlvi  dually  and  as  \ 

partner  of  Bury  &  Hayes ) 

Carpenter,  Georzo  Durham 

Charity,  James  Homy 


Napanee  

Township  of  Wallace 

St.  J.  Bte.  de  Rouville.  . . 

Gait,  C.W 

Lachine 

8tratford 

Township  of  Ancaster  . . . 
St.  Pat.  de  la  Riv.  du  Loup 

St.Aime,  C.E 

Quebec 

Laoolle 


W.  S.  Robinson.. 

Thos.  Miller 

T.  8.  Brown 

Alex.  McGregor. 
A.  B.  Stewart. . . . 

Thos.  Miller 

W.  F.  Findlay... 

Wm.  Walker 

T.  S.  Brown 

A.  Fraser 


Waterloo,  C.  W... 
Toronto 


A.  B.  Stewart . . . 

H.  T.  J.  Jackson. 
W.T.Mason 


Napanee. . 
Stratford.. 
Mon  treat. 

Gait 

Montreal . . 
Stratford . 
Hamilton. 
Quebec . . . 
Montreal. . 
Quebec . . . 

Montreal.. 


<?owanh  Andrew 

Crawford,  Thos , . . 

David,  Max i  me  Olivier. 
DGcoteau,  Joseph-  ...... 

Dillon,  David  M 
Douglas,  Thomas  9. .  ► . 

Dutton,  Samuel ,. 

Eaaton,  John 

Flaws,  Robert . , 

ForavthhIIeieUahC<.. 

Frechette,  J.  Bte 

Freer,  Boyd  &  Co 

George,  Alphous 

GoooTellow,  Adam.  »* . . 

Grenicr,  Louts  J 

Henry,  Jftmet  N , . 

llocfcin,  William 

J  Jock  in,  William,  Lv  Hockin,  Samuel 

Hudonj  Firmin 

Jagoe,  William 

Johns,  John. ...... 

KR'tan,  James.  ,♦........ 

King,  WilUam .,.  . 

Labtdlc,  Joan  Rapttete. .. 
LabosJere  fit  Sun.  Joseph. 
L:niiMiirv!iv,  Leandre... 

Laporte,  Victor 

Lariv^e,  Louis 

Leniimix,  Martial 

LotUron,  Galen,  juo, 

Lowell,  Kicrhard ,... 

Mchitec.  Alex 

McKague,  Robert  ....... 

MeiviDunn,  Angus 

Manly,  Jo-luia  ..    .. 

Marceau,  Louts 

Manrii,  Abraham 

Mathlttt,  Klouard 

Milk,  Klisdia  Lvmnn  .... 
Mitchell,  William  John.. 
Moore,  Robert ........... 

Morton,  Albert 

M vino,  John, ............ 

Nicol,  Fetor  Murray..... 

Oiler,  John..... 

Fogg,  Nathan 
Pillar,  7  ■ 


,  Lindaay  ,  .*. 
Pratt,  Alexander 
Pridham,  fticliard. 
Provost,  Sophrouie . 
Held,  Nathaniel 


8tratford 

Township  of  Emily 

Montreal 

Township  of  Saltfleet . . . 

Chatham,  C.W 

Town,  of  Uxbridge,  C.W. 

Township  of  Emily 

St.  Johns,  C.E 

South  Somerset 

Sherbrooke, 

Montreal 

London  

Hamilton 

8t.  Mary's 

Woodstock 

Quebec 

Montreal 

Sherbrooke 

Collingwood 

Sorel 

St.  Thomas,  C.  W 

Guelph . 

Guelph 

Quebec 

Hamilton 

London 

Guelph 

Hamilton 

St.  Janvier 

St.  Valentine 

Montreal 

Ottawa 

Montreal 

St.  Vincent  de  Paul 

Westbury,C.E 

Gait 

Woodstock 

Township  of  Garden 

Guelph 

Toronto 

Longueuil,  C.  E 

Picton 

St.  Barnabe 

Montreal 

Cobourg % 

Shakespeare,  C.  W 

Belleville 

London 

Township  of  Blanshard. . 

Craigvale 

Simooe 

East  Williamsburgh,  C.W 

Cobourg  

Grenville.  C.  E».... 

St.  Hyacinthe 

London 

St.  Hyacinthe 

Bothwell 


RpBther  tfc  Son,  Iguaoo 

Re  veil,  Sanimd 

l^eini^u,  Alexia,  individually  and  \ 
as  partner  of  Riendeau  &  Co. ...  f 

Robitaille,  Edouard 

St.  Julien,  J.  B.  O 

Soantlion,  Francis 

Simard,  Rons  Charles  Et Quebec 

Stevens,  S.  AG Trenholmville,  C.  E 

Stewart,  David  H 'Mitchell 


St.  Rami 

Quebec 

Papineauville,  C.  E. . 
Montreal 


Thos.  Miller..../. 

S.  C.  Wood 

A.  B.  Stewart. . . . 

J.  J.  Mason 

Richard  Monck. . 
H.  T.  Johnstone, 

8.  C.  Wood 

Wm.  Coote 

Wm.  Walker.... 

A.M.Smith 

A.  B.  Stewart... 
L.  Lawrason..... 

D.  B.Chisholm.. 

Thos.  Miller 

Jas.  McWhirter. . 
Wm.  Walker.... 
A.  B.Stewart... 

A.M.Smith 

John  Tyson 

A.B.Stewart  .. 
J.  Ardagh  Roe... 

E.Newton 

E.Newton 

Abm.  Hamel 

J.  J.Mason 

Thos.  Churcher. . 
Thos.  Saunders.. 

J.  J.  Mason 

T.  S.Brown 

Francis  George . . 

T.  Sauvageau 

Francis  Clemow . 
T.  Sauvageau.... 

T  S.Brown 

A.M.Smith 

Alex.  McGregor. 

Robert  Bird, 

S.C.  Wood 

E.  Newton 

W.T.Mason.... 

T.  S.  Brown 

N.  MoL.  Bockus. 
T.  Sauvageau. . . . 

T.S.Brown 

E.A.Macnaehtan 

Thos.  Miller 

Geo.  D.  Dickson. 

L.  Lawrason 

Thos.  Miller 

S.  Maneers,  jun. . 

A.  J.Donly 

T.  S.  Brown 

E.  A.  Macnaohtan 

T.  S.  Brown 

T.  Sauvageau — 
Thos.  Churcher.. 
T.  Sauvageau — 
Thos.  Churcher. . 

T.  Sauvageau — 

A.  Fraser 

A  U.  Stewart.... 

T.  S.Brown 

Wm.  Walker.... 

A.M.Smith 

Thos.  Miller 


Berlin,  C.W 
Toronto 

Stratford.... 

Lindsay 

Montreal 


Hamilton. . . 
Chatham. . . . 
Uxbridge... 

Lindsay 

St.  Johns . . . 

Quebec 

Sherbrooke . 

Montreal 

London 

Hamilton... 
Stratford.. . . 
Woodstock. 

Quebec 

Montreal.... 
Sherbrooke . 
Collingwood. 

Montreal 

St.  Thomas . . 
Guelph  — 
Guelph .... 
Quebec .... 
Hamilton. . 
London.... 
Guelph  — 
Hamilton.. 
Montreal.. . 
Montreal... 
Montreal... 

Ottawa 

Montreal... 
Montreal. . . 
Sherbrooke 

Gait 

Woodstock 
Lindsay,  C.W 

Guelph 

Toronto 

Montreal... 

Picton 

Montreal... 
Montreal.... 
Cobourg. . . . 
Stratford.... 
Belleville.... 

London 

Stratford.... 
Craigvale... 

Simcoe 

Montreal.... 
Cobourg.... 
Montreal.... 
Montreal.... 

London 

Montreal — 
London 

Montreal.... 


Quebec 

Montreal.... 
Montreal.... 

Quebec 

Sherbrooke . 
Stratford.... 
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ASSIGNMENTS.— ( Continued.) 


HAMS  OF  ISBOLYZHT. 


BXBIDXBOS. 


BE8IDKROB. 


DATS  OV  KO- 

TIOX  TO  FIL* 

CLAIMS. 


StewtrtfAlez 

Stroud,  Win.  Decker 

TijIot,  David  H.,  individually  and  1 
u  partner  of  Brims  &  Taylor.. . .  j 

Yanaeriip,  Justus 

Vary,Mofce 

Viteh,  William 

Warner,  John 

Watt,  James 

Wttt,Bobert 

Williams,  Israel 


Millbank,C.W 

Montreal 

Montreal 

Township  of  Ancaster . 

Montreal 

Ingeraoll 

Woodstock 

Quebec 

Brantfbrd 

Township  of  Grimsby . . 


Thos.  Miller 

A.B.Stewart... 

A.  B.  Stewart..  . 


Stratford.. 
Montreal. . 

Montreal.. 

Hamilton. 
Montreal.. 


W.  F.  Findlay. 

T.  S.  Brown 

James  McWhirter  Woodstock . 
Jas.  McWhirter. , 

A.  Fraser * . 

A.  W.Smith 

J.  J.  Mason 


Woodstock . 

Quebec 

Brantfbrd. . . 
Hamilton... 


Feb.  18th. 
Jan.  81st. 

Jan.  26th. 

Jan.  25th. 
Jan.  80th. 
Feb.  19th. 
Feb.  6th. 
Jan.  16th. 
Jan.  80th 
Jan.21st. 


WRITS  OF  ATTACHMENT. 


PLAIHTIFP8. 

Alexander  Bnntin 

base  Buchanan,  Adam  Hope  and  Chas, \ 

James  Hope ) 

William  Burgess,  jnn 

William  Darling  and  Thomas  Darling . . . 
Geo.  Hunter,  Patrick  Thomas  Dully  and  I 

Bradstreet  D.  Johnston j 

Norris  Conrad  Peterson 

James  Shields. 


DEFENDANTS. 

John  Sim  Peter 

Palmer  Way  and  Wm.  Way. 

Wm.  Burgess,  sen. 

Charles  B.  Major 

John  Bow 

( Francis  Woodard  and  \ 
}  Edwin  D.  Bronghton. . J 
Emery  Blanohard  Bled 


SHERIFF'S  OFFICE 
AT 

Peterborough 

Sarnia 

Walkerton 

Guelph 

Perth..: 

Sarnia 

Perth ' 


PATE. 


Jan. 22nd. 

Jan.  12th. 

Jan.  23rd. 
Jan.  10th. 

Feb.  2nd. 

Feb.   6th. 
Feb.  11th. 


Note.— Among  the  notices  is  one  by  Mr.  Barth6,  official  assignee  at  Sorel,  calling  the  creditors  of  Joseph 
Beaaperlant  together,  for  the  purpose  of  advising  as  to  the  best  means  of  disposing  of  the  efleots  found  in  a 
hidden  place  in  the  house  formerly  occupied  by  the  insolvent. 


Wax  Tapers  at  Funeral  Ceremonies. — 
Le  juge  Johnson  vient  de  decider  a  Waterloo 
Tine  cause  d'une  tree  grande  importance. 

Un  homme  fait  enterrer  a  see  frais  son  frere 
mort  dans  la  pins  grande  pauvrete* :  entre 
autres  chores  il  fournit  lea  cierges,  necessaires 
aa  service  funebre,  et  il  emporta  les  restes 
chez  lui.  Le  cur6  les  reclama,  pr^tendant  que 
d«  droit  ils  lui  appartenaient. 

Le  defendeur  dans  sea  defenses  a  pretendu : 
la  Que  les  cierges  a  demi  brules  lui  apparte- 
nsient,  puisqu'il  les  avait  fournis.  2o.  Que 
tout  au  plus  pouvaientrils  appartenir  a  la  Fa- 
fcrique,  et  qu'ainsi  le  cure  ne  pouvait  les  r6- 
clamer  pour  lui-mfcme. 

Le  demandeur  a  prouve"  la  coutume,  qui  est 
wute  en  sa  faveur,  et  appuye  de  1'autorite*  des 
auteurs,  de  Jousse  en  particulier,  il  a  pretendu 
qu'en  cette  matiere  la  coutume  faisait  loi.  Le 
joge  lui  a  donnl  raison.  Le  defendeur  a  ete 
condamne'  a  remettre  les  cierges  ou  a  en  payer 
la  valeur. — Ccurrier  de  St  Hyacinthe. 


LAW  JOURNAL   REPORTS. 


COURT  OF  QUEEN'S  BENCH. 

APPEAL  SIDE. 

Dec.  7, 1866. 
O'HEIR,  (plaintiff  in  the  Court  below),  Ap- 
pellant; and  LEMOINE,  (defendant  in  the 
Court  below,)  Respondent. 

Action  en  homage. 

The  plaintiff,  claiming  under  a  deed  of  con- 
cession from  the  Seignior  of  Sorel,  brought  an 
action,  en  homage  against  the  defendant,  whose 
land  abutted  on  that  conceded  to  the  plaintiff. 
It  was  held  that  the  plaintiff  had  proved  his 
possession,  and  a  homage  was  ordered. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court  for  the  District  of  Richelieu, 
rendered  by  Laherge,  A.  J.,  on  the  28th  of 
June,  1864,  dismissing  the  plaintiff's  action. 
The  action  was  en  homage,  brought  by  the 
plaintiff  as  proprietor  of  a  certain  gore  of  land, 
which  he  alleged  had  been  conceded  to  him  by- 
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the  agent  of  the  Seigniory  of  Sorel,  by  deed 
passed  10th  October,  1839.  The  defendant, 
whose  land  abuts  on  the  gore  so  conceded  to 
the  plaintiff,  invoked  by  his  plea  a  possession 
of  thirty  years,  and  prayed  that  the  deed  of 
concession  be  declared  fraudulent  The  plain- 
tiff answered  specially,  denying  that  there  had 
been  any  fraud. 

On  the  30th  June,  1863,  the  Court,  having 
heard  the  parties,  ordered,  accent  f aire  droit, 
that  a  surveyor  be  named  to  make  a  plan  of 
the  property  in  contest.  The  report  of  the 
surveyor  was  homologated,  and  on  the  24th 
June,  1864,  final  judgment  was  rendered,  dis- 
missing the  plaintiffs  action  on  the  following 
grounds:  That  although  a  concession  had 
been  made  to  the  plaintiffs  auteur  of  the  land 
in  question,  yet  neither  he  nor  his  auteur  had 
ever  taken  such  possession  as  was  required 
by  law.  Further,  that  it  appeared  the  defend- 
ant had  had  possession  of  ihe  land,  and  there- 
fore the  plaintiff  had  no  right  to  bring  an  action 
en  homage.  From  this  judgment  the  plaintiff 
appealed,  submitting  that  the  deed  of  conces- 
sion was  a  valid  and  sufficient  title ;  that  the 
thirty  years'  possession  of  the  defendant  was 
not  proved;  and  that  he,  the  plaintiff,  had 
exercised  his  right  of  property  by  cutting  wood 
upon  the  land,  which  was  still  in  a  wild  state. 
It  was  also  objected  that  the  report  of  the  sur- 
veyor went  beyond  the  authority  given  in  the 
interlocutory  judgment,  and  should  have  been 
set  aside. 

Moxdelet,  J.  We  think  that  the  plaintiff 
has  sufficiently  proved  his  possession,  and 
that  the  judgment  must  be  reversed. 

The  following  is  the  substance  of  the  judg- 
ment as  recorded :  Considering  that  the  appel- 
lant has  a  right  to  demand  a  homage,  and  that 
he  has  made  proof  of  his  possession,  and  that 
the  Court  below  was  in  error  when,  by  its 
interlocutory  judgment,  it  ordered  the  appoint- 
ment of  a  surveyor,  avantfaire  droit,  to  pre- 
pare a  plan  or  description  of  the  property ;  and 
that  there  was  error  in  the  final  judgment  dis- 
missing the  plaintiffs  action,  the  Court  sets 
aside  and  annuls  said  judgments,  and  orders 
that  a  sworn  surveyor  be  named  by  the  parties 
within  fifteen  days,  or  otherwise  to  be  named 
by  the  Court,  to  proceed  to  draw  a  dividing 
line  between  the  respective  properties;  the 


respondent  to  pay  the  costs  of  appeal,  the 
costs  of  the  Court  below  to  be  reserved. 

Aylwin,  Druiocond,    and  Badglet,  JJ. 
concurred  in  the  judgment. 
/.  Armstrong,  for  the  Appellant 
Lafrenaye  &  Bruneau,  for  the  Respondents. 


Dec.  4,  1866. 
WOODMAN,  Appellant;  and  GENTER,  Re- 
spondent 
Defective  Return — Record  remitted. 

The  return  of  service  having  been  found 
defective  by  the  Court,  the  record  was  ordered 
to  be  remitted  to  the  Court  below,  that  the 
parties  might  be  heard  on  the  point  raised  by 
the  Court. 

Appeal  from  the  District  of  Beauharnois. 

Atlwin,  J.  The  party  who  is  sued  as  pro- 
prietor in  possession,  and  who  is  mentioned, 
not  only  in  the  declaration,  but  even  in  the 
writ,  as  one  of  the  defendants,  has  not  been 
served  with  a  copy  of  the  declaration  and 
writ.  We  therefore  order  the  record  to  be 
remitted  to  the  Court  below,  in  order  that  the 
parties  may  be  heard  on  this  point,  as  to 
whether  the  action  should  be  dismissed,  or 
this  party  be  brought  in. 

Badglet,  J.  Here  the  doubt  has  been 
raised  by  the  Court,  and  not  by  counsel.  We 
think  that  in  all  cases  where  the  doubt  is 
first  raised  by  the  Court,  the  parties  should 
be  heard. 

Drummokd,  J.  A  form  of  signification  has 
been  prepared  in  blank,  but  has  not  been  filled 
in  or  signed  by  the  bailiff. 

Record  ordered  to  be  remitted. 


COURT  OF  REVIEW. 

Dec.  22, 1866. 
TAYLOR  v.  MULUN. 
Court  of  Review,  Jurisdiction  of. 

Held,  that  tne  Superior  Court,  sitting  as 
a  Court  of  Review,  has  no  power  under  the 
statute,  to  revise  judgments  in  cases  which  are 
not  susceptible  of  an  appeal ;  that  where  there 
is  no  right  of  appeal  there  is  no  right  of 
revision:  and  therefore  that  there  is  no  right 
of  revision  with  respect  to  a  judgment  under 
the  Municipal  Act  of  Lower  Canada. 

The  defendants  having  inscribed  this  case  for 
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revision,  the  petitioner,  Taylor,  moved  that 
the  inscription  be  rejected,  on  the  ground  that 
the  judgment  of  which  the  revision  was  asked, 
hairing  been  rendered  under  the  Municipal 
Act,  was  not  subject  to  revision.  The  right 
of  appeal  was  expressly  taken  away  by  Statute, 
and  it  followed  that  there  was  no  right  of  re- 
vision. 

Smith,  J.  (dissenting).  lam  of  opinion  that 
the  parties  are  entitled  to  a  revision  of  the 
judgment.  The  question  has  already  come 
up  in  several  cases,  one  of  which  was  Ex  parte 
Spdman,  and  the  Court  refused  to  permit  the 
ease  to  be  inscribed  for  review,  upon  the 
ground  that  where  there  is  no  appeal  there  is 
no  review.  This  is  a  nice  expression,  but  when 
you  come  to  examine  the  question,  the  sound- 
ness of  the  doctrine  seems  doubtful.  The 
Court  of  Review  is  not  a  Court  of  appeal.  It 
is  still  the  same  Court,  the  Court  of  original 
jurisdiction.  The  Statute  merely  suspends 
the  judgment  of  one  judge,  till  it  has  been  re- 
vised by  three  judges.  It  has  been  pointed  out 
to  me  that  I  concurred  in  one  of  the  judgments 
refusing  the  right  of  review.  But  I  did  so 
without  looking  into  the  matter,  on  being  told 
that  the  statute  did  not  allow  it.  On  examin- 
ation I  find  that  I  must  dissent  from  the  doc- 
trine which  ihas  been  held  in  several  cases 
here,  and  also  at  Quebec. 

Bebthelot,  J.  The  statute  has  expressly 
taken  away  the  right  of  appeal  in  the  present 
case,  and  I  am  clearly  of  opinion  that  where 
there  is  no  appeal  there  is  no  revision. 

Monk,  J.  I  think  the  question  is  one  of  con- 
siderable difficulty.  The  pretension  that  there 
is  no  revision  where  there  is  no  appeal  seems 
to  me  to  admit  of  considerable  doubt  The 
Court  of  Revision  is  the  same  Court,  and  unless 
there  is  something  which  expressly  takes  away 
the  right  of  revision,  I  think  that  all  final 
judgments  should  be  subject  to  revision  by 
three  judges.  All  I  can  say  is  this,  seeing  that 
the  rule,  that  where  there  is  no  appeal  there 
is  no  revision,  has  been*  held  by  the  Court  at 
Quebec,  and  seeing  that  we  have  held  the  same 
here  in  two  or  three  cases,  and,  finally,  that 
Mr.  Justice  Berihelot  is  as  decidedly  against 
the  right  of  revision  as  the  honorable  and 
learned  President  of  the  Court  is  for  it,  I  con- 


cur in  the  rule  already  laid  down,  that  where 
there  is  no  appeal  there  is  no  revision. 

Inscription  rejected. 

Abbott  is  Carter,  for  the  petitioner. 

Devlin,  for  the  defendant. 


SUPERIOR  COURT. 

Feb.  16,  26,  1867. 
ROYAL  INSURANCE  CO.  v. 

KNAPP  and  GRIFFIN. 

Capias— Came  of  action— Illegal  detention 
of  property— C.  S.  L.  C.  cap.  87,  sec.  8. 

Bonds  and  securities  to  a  large  amount  were 
stolen  from  the  plaintiffs  by  the  defendants  in 
the  State  of  New  York,  without  the  limits  of 
Canada,  and  were  subsequently  brought  by 
them  within  the  Province,  and  illegally  de- 
tained there.  The  defendants  being  arrested 
under  a  capias : — 

Held,  that  the  cause  of  action,  within  the 
meaning  of  C.  S.  L/C.  cap.  87,  sec.  8,  arose 
in  New  York,  that  it  existed  there  wholly  and 
entirely  before  the  defendants  reached  Canada, 
and,  therefore,  that  the  defendants  were  not 
liable  to  be  imprisoned  under  a  capias. 

This  was  a  petition  by  the  defendants,  who 
had  been  arrested  under  a  capias  ad  respon- 
dendum, to  be  discharged  from  custody.  [Vide 
ante,  p.  189,  for  the  proceedings  on  the  motion 
to  quash,  which  was  dismissed  by  Berthelot,  J.] 

Robertson,  Q.  C,  for  the  defendant  Griffin. 
No  capias  can  be  issued  on  a  liability  like  this, 
though  there  may  be  a  right  of  action. 

In  England,  by  21  Geo.  II.,  cap.  3,  it  was 
enacted  that  in  all  cases  over  £10,  capias 
might  issue  on  affidavit  of  a  right  of  action. 
But  in  Canada  there  must  be  an  "  indebted- 
ness;" the  capias  and  action  are  distinct;  the 
capias  may  be  lost,  while  the  action  may  re- 
main. No  judgment  can  be  cited  maintaining 
a  capias  on  a  cause  of  action  not  founded  on 
indebtedness,  or  a  debt  sworn  to.  In  Beard  v. 
Isaac,  in  Review,  decided  30th  May  last,  a 
person  in  Liverpool  hired  a  vessel  and  cargo, 
and  refused  to  carry  on  his  contract  A  capias 
was  issued,  charging  him  with  the  difference 
between  the  rates  of  freight.  Badgley,  J., 
held  that  in  commercial  cases,  where  there  is 
a  money  loss,  on  a  contract  for  money  value, 
capias  would  lie.  This  went  far,  but  not  to 
the  length  of  saying :  "  You  took  and  con- 
verted my  property,  e.  g.  my  horse,  and  are 
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indebted  in  its  Value;  therefore,  I  have  aright 
to  capias."  The  illegal  holding  possession  of 
bonds  or  any  personal  property  in  Canada,  if 
a  good  ground  of  capias,  must  coyer  the  prin- 
ciple of  illegal  possession  and  holding  of  real 
property  too.  Real  property  is  as  much  fav- 
'  ored  as  personal.  The  capias  must  be  for  a 
debt,  and  that  must  be  clearly  sworn  to  as  a 
present  indebtedness  to  plaintiff.  A  capias 
will  not  lie  by  saying:  "You  attempted  to 
murder  me  (say  in  New  York)  j  you  cut  off 
my  arm,  therefore,  I  can  capias  you.  Se- 
condly, there  can  be  no  capias  on  a  cause  of 
action  arising  out  of  the  Province.  By  the 
C.  S.  L.  C.  p.  810,  it  is  enacted  that  "the 
Court  or  Judge  may  order  any  person  to  be 
discharged  out  of  custody,  if  it  is  made  to 
appear,  on  satisfactory  proof,  that  the  cause 
of  action  arose  in  a  foreign  country."  In  the 
affidavit  and  declaration  there  is  but  one 
phrase,  one  sentence,  one  cause  of  debt,  one 
cause  of  action — illegally  obtaining  posses- 
sion and  illegally  holding  in  Montreal. 

Thirdly,  the  proof  establishes  the  loqs  of 
the  bonds  at  New  York.  They  were  missed 
after  an  interview  of  defendants  with  McDon- 
ald, plaintiff's  agent.  But  this  witness  does 
not  swear  to  the  indebtedness  of  the  defend- 
ants, or  that  they  took  the  bonds.  Admit- 
ting that  the  bonds  were  illegally  obtained 
possession  of,  it  must  have  been  at  New  York. 
This  is  shown  by  plaintiffs'  witnesses,  and  the 
cause  of  indebtedness  as  well  as  of  action 
arises  out  of  Lower  Canada.  The  "  illegal 
holding  in  the  City  of  Montreal "  is  not  proved. 
None  of  the  other  witnesses  examined  say  the 
bonds  have  been  seen  in  this  Province.'  Mul- 
vahille's  statement  of  what  took  place  in  jail 
is: — I  asked  him  (Griffin)  "  what  have  you  done 
with  the  bonds?"  and  he  answered,  "We 
have  got  them  all  right  here  (Montreal)  plant- 
ed." This  the  sole  evidence,  and  it  is  unsup- 
ported. Even  if  it  were  uncontradicted  and 
the  story  credible,  it  would  be  insufficient. 
The  debt  has  not  been  proved,  and  it  should 
have  been  clearly  proved  by  the  affidavit  itself. 
The  plaintiff  must  clearly  show  that  in  this 
case  the  Court  has  jurisdiction.  He  alleges  the 
secretion  of  the  defendants1  effects  in  the  affi- 
davit, but  states  in  it  also,  that  they  never  had 
any  effects,   real  or  personal.     Mr.  Routh 


swears  that  they  are  "secreting  their  estate 
and  effects,  with  intent  to  defraud  their  credi- 
tors*," that  they  are  citizens  and  subjects^ 
the  United  States — merely  here  in  the  city  of 
Montreal  temporarily :  have  no  domicile  in 
Canada,  nor  do  they  own  any  property,  real 
or  personal,  in  this  Province.    But  all  this  is 
very  vague,  and  could  not  at  all  induce  the 
Court  to  hold  the  defendants  on  capias.  It  was 
urged  that  holding  in  Montreal  these  bonds, 
was,  as  it  were,  a  new  cause  of  action,  and, 
therefore,  a  capias  would  lie.    But  this  hold, 
ing  must  be  traced  back  to  its  inception,  and 
will  and  must  continue  to  be  qualified  by  tkt 
first  possession,  whether  legal  or  illegal.    If  the 
defendants  on  the  10th  Dec.  illegally  obtained 
possession  of  the  bonds  in  question  at  New 
York,  there  was  a  commenced  illegal  holding 
there :  the  dilit  was  complete  and  the  holding 
commenced  there.     In  other  words,  the  ille- 
gal holding  commenced  at  New  York,  and 
the,  coming  with  the  bonds  into  Canada  on  the 
12th  did  not  change  the  place  of  the  dilit; 
there  was  the  origin  of  the  cause  of  action 
founded  on  the  delii.    So  if  a  contract  is 
made  at  New  York,  and  the  debtor  comes  to 
Lower  Canada,  his  debt  exists,  but  the  cause 
of  action  remounts  to  the  original  contract. 
By  using  the  words  of  the  Consolidated  Sta- 
tutes, "  no  capias  on  a  foreign  cause  of  action," 
our  statute  includes  both  contracts  and  dilit* 
as  causes  of  action,  and  excludes  capias  in 
both  cases.    It  was  held  in  Silverman's  case, 
that  where  a  note  was  given  in  Montreal  for  a 
debt  which  originated  in  the  States,  no  capias 
lay.  The  note  was  held  to  remount  to  the  place 
where  the  debt  originated,  although  it  was  ac- 
knowledged here.  Now,  why  should  a  liability 
founded  on  a  dilit  committed  at  New  York  not 
be  treated  as  having  originated  there,  and  as 
''  a  cause  of  action ' '  perfected  ?    How  can  it  be 
pretended  that  an  illegal  holding  of  bonds  or 
other  personal  property  (which  all  admit  was 
the  consequence  of  an  alleged  illegal  obtaining 
possession  thereof  at  New  York)  can  of  itself 
be  treated  as  a  new  and  independent  cause  of 
action,  merely  by  ignoring  JJew  York  as  the 
place  of  the  dilit,  and  alleging  a  holding  in 
the  city  of  Montreal  ?    The  attempt  to  restrict 
the  whole  cause  to  the  holding  in  Montreal, 
the  omission  of  the  place  where  they  were 
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illegally  obtained,  arise  from  the  wish  to  get 
iid  of  the  statute,  which  prohibits  capias  on 
every  contract,  diUi,  or  other  cause  of  action 
originating  in  a  foreign  country.  In  case  of  a 
foreign  diUi  the  foreign  cause  remains  j  in 
case  of  the  dilit  liability  remains ;  the  action 
founded  on  the  dilit  or  liability  remains,  but 
there  can  be  no  capias. 

Kerr,  for  the  defendant  Enapp.  Defendants 
filed  petitions  for  discharge  from  custody,  and 
examined  Mr.  Routh  as  a  witness,  who  admit- 
ted that  he  knew  nothing  personally  of  the 
facts  relative  to  the  obtaining  possession  of 
the  bonds  on  10th  Dec.  by  defendants,  or  their 
holding  them  in  Canada ;  that  his  knowledge 
thereof  was  derived  from  third  parties ;  but  he 
admitted  that  the  alleged  obtaining  on  10th 
Dec.  was  an  obtaining  in  New  York  j  as  to  the 
other  points  in  his  affidavit,  with  respect  to 
the  defendants  leaving  Canada  and  secreting 
their  estate,  his- information  was  derived  from 
Captain  Young,  Chief  of  the  Detective  Police 
in  New  York,  and  Mr.  McDonald,  agent  for 
the  plaintiffs  in  that  city.  The  plaintiffs  is- 
sued a  commission  to  New  York,  and  there- 
under examined  Mr.  McDonald,  Capt.  Young 
and  others.  By  that  evidence  it  may,  for  the 
sake  of  argument,  be  assumed  that  on  the  10th 
Dec.,  at  New  York,  a  wrongful  taking  by  the 
defendants  of  the  bonds  in  question  is  estab- 
lished ;  and  that  afterwards  they  (the  defen- 
dants) sought  refuge  in  Canada.  There  is  no 
proof  that  the  defendants  meditated'  leaving 
Canada,  or  had  secreted  their  property,  the 
evidence  of  McDonald  and  Young  on  those 
points  being  hearsay.  A  person  of  the  name 
of  Mulvahille  has  been  examined,  brought  up 
under  a  writ  of  habeas  corpus  from  the  gaol ; 
he  deposes  to  admissions  made  by  Griffin,  as 
to  the  manner  in  which  the  taking  of  the  bonds 
from  the  safe  in  the  insurance  office  at  New 
York  was  effected,  making  Griffin  the  person 
who  walked  about  the  office  whilst  Enapp  en- 
gaged McDonald  in  conversation ;  whilst  Mc- 
Donald deposes  that  it  was  Griffin  who  kept 
-him  in  conversation  whilst  Knapp  walked 
about  the  office.  Mulvahille  moreov  er  declares 
that  Griffin  told  him  the  bonds  were  here.  He 
also  says  that  he  told  Payette,  the  gaoler,  that 
he  wished  to  see  one  of  the  plaintiffs  agents, 
and  that  in  consequence  of  such  intimation, 


Mr.  Perry,   the  plaintiff's  inspector,  called 
upon  him. 

,  The  first  question  for  consideration  is,  wheth- 
er the  affidavit  upon  which  the  writ  of  capias 
was  based,  being  shown  to  be  the  affidavit  of 
a  person  not  having  a  personal  knowledge  of 
defendants'  indebtedness  to  plaintiff, — is  not 
thereby  destroyed ;  and  such  being  the  case, 
whether  all  the  evidence  adduced  under  the 
commission  on  that  point  is  not  illegal,  and 
should  be  rejected  from  the  record,  and 'defend- 
ants discharged  on  the  ground  of  want  of 
proof  of  the  existence  of  a  debt  by  defendants 
to  plaintiffs.    Under  the  clause  of  the  statute, 
the  evidence  of  such  indebtedness  in  the  affi- 
davit must  be  derived  from  the  personal  know- 
ledge of  the  person  making  it.    An  Affidavit  to 
the  effect  "  that  defendant  is  personally  in- 
debted to  plaintiff  in  a  sum  of  $80,  as  the  de- 
ponent has  been  informed,"  is  insufficient,  and 
a  capias  issuing  thereon  would  be  quashed  on 
motion.    [I  Arch  bold' 8  P.,  p.  655.     Schroeder 
on  Bail,  p.  42.]    In  this  case,  it  is  true,  Mr. 
Routh  swears  positively  in  his  affidavit,  to  the 
fact  that  defendants   obtained  illegally  the 
bonds,  that  they  now  hold  them  illegally  at 
Montreal,  and  have  refused  to  deliver  them 
up ;  but  when  examined  as  a  witness,  he  ad- 
mits that  he  never  saw  the  bonds,  and  has  no 
personal  knowledge  of  the  facts  he  has  sworn 
to,  save  the  making  the  demand  to  restore. 
His  allegations  are  founded  upon  information 
derived  from  others,  and  the  affidavit  is  of  no 
avail,  and  consequently  there  is  no  proof  of 
the  existence  of  any  debt.    There  is  no  evi- 
ence  that  the  defendants  were  about  to  leave 
the  Province,  or  that  they  had  secreted  their 
estate,  Ac.,  with  intent  to  defraud.    By  the 
Capias  Act,  it  is  provided,  that  if  a  party  ar- 
rested shows  to  a  judge  of  the  Superior  Court 
on  summary  petition,  that  the  cause  of  action 
for  which  he  has  been  arrested  arose  in  a  for- 
eign country,  he  shall  obtain  his  discharge 
from  custody.  By  the  plaintiffs  it  is  pretended 
that  it  is  a  matter  of  no  importance  in  this 
case  where  the  larceny  or  wrongful  taking  of 
the  bonds  occurred.  That  the  wrongful  deten- 
tion and  refusal  to  restore  them  when  demand, 
ed,  wherever  the  same  occur,  give  rise  to  the 
cause  of  action  in  the  plac*  where  such  illegal 
detention  is  continued,  although  that  place 
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may  not  be  the  same  as  that  wherein  the  lar- 
ceny or  wrongful  taking  of  the  bonds  occurred. 
That  consequently,  in  this  case  the  wrongful 
detention  Q-nd  refusal  to  restore  having  taken 
place  in  Canada  the  cause  of  action  did  not 
arise  in  a  foreign  country,  although  the 
original  larceny  or  wrongful  taking  was  effect- 
ed in  New  York.  Defendants  pretend  that 
the  wrongful  taking  in  New  York  is  the  cause 
of  action  in  this  case,  and  that  it  consequently 
arose  in  a  foreign  country.  It  becomes  neces- 
sary, in  the  first  instance,  to  establish  the 
meaning  of  the  words  "cause  of  action."  In 
cases  of  contract  it  is  where  the  contract  was 
made.  (Warren  v.  Kay,  6  L.  C.  R.  492  ;  Jack- 
son v.  Coxworthy,  12  L.  C.  R.  416 ;  1  Fcelix, 
p.  222 ;  Senecal  and  Chenevert,  6  L.  C.  J.,  p. 
46.)  But  I  go  even  further,  and  accept  "la 
jurisdiction  speciale  de  V  obligation  "  of  the 
Roman  Commentators  as  the  jurisdiction  with- 
in which  the  cause  of  action  on  that  obligation 
arose.  Immediately  upon  the  commission  of 
a  d4Ut,  or  wrongful  taking  of  bonds,  arises  not 
only  the  obligation  to  restore  their  value  on 
the  part  of  the  thief,  but  also  the  right  of  ac- 
tion in  favor  of  the  proprietor  to  recover  the 
bonds  or  their  value.  (Mackeldey  Ms.,  §  482, 
485,  p.  233,  n.  (4)  (13) ;  2  Savigny  Oblig.,  p. 
46,  449 ;  8  Savigny  D.  R.,  p.  281,  237.)  He 
also  cited  from  Westlake,  Private  Int.  Law, 
No  108,  114,  247,  and  Maine's  Ancient  Law, 
to  show  that  the  forum  delicti  in  every 
case  is  the  forum  of  the  country  within 
which  the  dilit  was  committed.  That  country 
was  the  lieu  of  the  acte  obligatoire,  it  was  there 
that  the  obligation  was  born,  and  it  was  there, 
consequently,  that  the  action  arose,  for 
the  action  is  based  upon  the  obligation, 
and  the  obligation  therefore,  is  the  cause 
of  action.  A  consequence  of  the  admis- 
sion of  this  principle  is,  that  when  an 
action  is  instituted  in  the  forum  domicilii  of 
the  debtor,  grounded  upon  the  commission  of 
a  delit  in  another  country,  the  law  of  the  forum 
delicti  controls  the  case,  so  that,  amongst 
other  things,  what  would  be  a  justification  in 
the  country  where  the  dilit  had  been  commit- 
ted, would  be  a  justification  in  the  country 
where  the  action  is  tried.  (Lord  Mansfield, 
Mostyn  v.  Fabrigas,  Cow,  175,  172.  In  con- 
tracts* it  is  laid  down  that  when  any  difficulty 


arises  with  respect  to  the  rate  of  exchange  and 
interest  due  thereunder,  we  are  to  take  into 
consideration  the  place  where  the  money  u, 
by  the  original  contract,  payable;  for  when- 
soever the  creditor  may  sue  for  it,  he  is  entitled 
to  have  an  amount  equal  to  what  he  must  pay 
in  order  to  remit  it  to  that  country.  In  cases 
of  dilit  the  principle  is  the  same,  and  thus  the 
interest  is  measured  by  the  rate  of  the  locu* 
delicti,  and  exchange  in  this  case  (if  judgment 
were  rendered  against  the  defendants)  should 
be  so  as  exactly  to  replace  In  New  York  the 
bonds  wrongfully  taken  there  by  the  defend- 
ants. (Etruis  v.  East  India  Co.  1  P.  W. 
395,  2  Bro.  P.  G.  382;  Westlake,  No.  230, 
237 ;  Story  on  Con.  of  Laws,  sec.  307  to  310.) 
We  have,  then,  previous  to  the  arrival  of  the 
defendants  in  Canada,  certain  rights  acquired 
by  the"  plaintiffs  against  them,  and  certain  obli- 
gations by  them  incurred  towards  the  plaintiffs, 
all  springing  from  the  commission  by  the  de- 
fendants of  a  deUt  in  New  York.  The  plain 
tiff,  immediately  upon  the  deKtbeing  commit- 
ted, had  the  right  of  instituting  an  actioa 
similar  to  the  present  one  against  the  defen- 
dants, not  only  in  the  United  States,  but,  ac- 
cording to  the  principles  of  international  law, 
wherever  the  defendants  might  be  found.  The 
obligation  incurred  by  the  commission  of  the. 
dilit  travelled  with  the  defendants  wherever 
they  went,  and  the  plaintiffs'  right  to  sue  them 
accompanied  them  in  their  travels.  But  the 
changes  of  domicile  did  not  create  new  obliga- 
tions towards  the  plaintiffs  or  new  causes  of  ac- 
tion against  the  defendants ;  so  that,  in  fact, 
the  holding  in  Montreal  and  refusing  to  restore 
add  nothing  whatsoever  either  to  the  obliga- 
tion of  the  defendants  or  the  right  of  action  of 
the  plaintiffs.  But  by  the  plaintifls  it  is  pre- 
tended that  the  holding  and  refusal  here  gfre 
rise  to  the  cause  of  action  in  Canada.  But 
the  wording  of  the  plaintiffs'  affidavit  shows 
that  the  illegal  obtaining  on  the  10th  Dec.  in 
New  York,  constitutes  a  portion  of  the  cause 
of  action,  for  the  illegal  holding  and  refusal  to 
deliver,  followed  there  as  a  matter  of  course. 
But  if,  on  the  contrary,  the  plaintiffs  pretend 
that  the  original  obligation  incurred  by  defend- 
ants by  the  taking  of  the  bonds  is  extinguished, 
where  and  when  did  such  extinguishment  oc- 
cur ?  if  no  satisfactory  answer  be  given  the 
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only  conclusion  to  be  arrived  at  is  that  it  is 
in  foil  force.    The  argument  insisted  on  by 
the  plaintiffs,  that  because  at  common  law  the 
passage  of  thieves  with  their  plunder  through 
a  district  other  than  the  one  wherein  the  lar- 
ceny was  effected  justifies  the  indictment  of 
the  thieves  therein  far  larceny,  upon  the  prin- 
ciple that  every  fresh  removal  is  a  fresh  tres- 
pass, and  that  consequently  the  defendants' 
flight  to  Canada  with  the  bonds  was  a  fresh 
trespass,  giving  rise  to  a  new  cause  of  action 
here,  cannot  be  admitted  as  sound.    At  com- 
mon law  the  general  rule  is  that  an  indictment 
can  only  be  presented  in  the  district  wherein 
the  crime  was  committed.    The  case  of  the 
thief  removing  with  his  plunder  into  another 
district,  and  being  liable  there  to  indictment 
is  one  of  the  exceptions  to  the  rule ;  but  it  is 
founded  upon  a  legal  fiction  of  the  common 
law  which  extends  solely  to  the  boundary  of 
the  State  within  one  of  the  districts  of  which 
the  larceny  was  committed,  and  there  dies ;  for 
it  is  clear  that  no  indictment  can  be  presented 
in  Canada  for  a  larceny  of  bonds  effected  in 
the  State  of  New  York  (2  Russell,  p  331-332. 
1  Archbold,  P.  &  P.,  p.  69  and  notes.)  Under 
our  law  no  capias  can  issue  in  any  action  the 
cause  of  which  arose  outside  of  the  limits  of 
the  Province  of  Canada,  nor  can  such  action 
be  commenced  by  writ  of  capias.  Can  it  be  pre- 
tended that  if  a  party  contracts  debts  in  a 
foreign  country,  removes  into  Canada  with  his 
estate  and  effects,  and  there  gives  his  creditor 
a  promissory  note  for  the  debts  so  due,  dated 
and  payable  in  the  Province,  upon  which  note 
dishonored  the  payee  takes  out  a  capias,  that 
the  defendant  is  not  entitled  to  his  discharge 
from  custody  upon  the  ground  that  the  cause 
of  action  arose  within  a  foreign  country  ?  The 
case  otSifoerman  and  Jones,  decided  by  Mr. 
Justice  Badgley,  is  a  case  in  point  in  favor  of 
discharge.    The  principle  recognized  in  that 
case  is,  that  rights  which  have  once  accrued, 
and  obligations  which  have  once  been  incur- 
red properly  and  well  by  the  appropriate  law, 
are  treated  as  valid  everywhere,  and  that 
where  once  an  obligation  exists,  the  acts  of  the 
party  obliged,  which  if  the  original  obligation 
had  not  been  in  existence  would  have  created 
one  exactly  similar,  are  productive  of  no  effect, 
hut  leave  the  original  obligation  to  be  the 


cause  of  action  between  the  parties ;  thus  it  is 
necessary,  in  order  to  discover  the  cause  of 
action  in  this  case,  to  fix  the  period  and  the 
place  when  and  where  the  original  obligation 
by  which  the  defendants  became  liable  to  pay 
to  plaintiff  the  value  of  the  bonds  stolen,  as 
prayed  for  in  the  conclusions  of  plaintiffs'  de- 
claration, was  incurred.  The  period  and 
place  when  and  where  the  defendants  so  be- 
came liable  are  easily  discovered.  No  one 
can  doubt  that  the  obligation  so  to  pay  to  the 
plaintiff  the  value  of  the  bonds  so  stolen,  was 
incurred  on  the  10th  Dec.  last  at  New  York, 
and  consequently  the  cause  of  action  in  this 
case  arose  in  a  foreign  country,  and  the  defend- 
ants are  entitled  to  their  discharge. 

Bcthune,  Q.  C,  for  the*  plaintiffs.  From 
the  argument  as  it  has  been  presented  on  the 
other  side,  and  more  especially  from  the  argu- 
ment of  the  learned  counsel  who  has  last 
spoken,  I  thirik  that  some  of  the  points  may 
be  taken  as  admitted.  The  learned  gentle- 
men do  not  raise  the  question  that  because 
the  depositions  disclose  a  felony,  the  plaintiffs 
are  therefore  debarred  of  all  civil  remedy.  Con- 
sequently, I  need  not  enter  into  a  discussion 
of  that  point,  though  I  am  prepared  to  show 
that  whether  the  facts  as  established  by  the 
evidence  disclose  a  felony  or  not,  the  plaintiffs 
were  nevertheless  presently  entitled  to  exercise 
their  civil  remedy. 

Both  of  the  learned  counsel  have  avoided 
drawing  your  Honor's  attention  to  the  whole 
of  the  affidavit  of  Mr.  Bouth.  They  contented 
themselves  with  referring  to  the  first  para- 
graph and  would  not  go  on  to  read  what  fol- 
lows, though  I  asked  both  of  them  several 
times  to  do  so.  The  paragraph  immediately  fol- 
lowing, and  which  I  wished  them  to  read, 
shows  the  way  in  which  this  debt  originated. 

First  of  all,  Mr.  Bouth  swears,  that  on  the 
10th  Dec.  last,  the  defendants  illegally  obtain- 
ed possession  of  the  bonds,  and  that  they  have 
them  here  in  Montreal.  This  is  the  portion 
of  the  affidavit  the  defendants'  counsel  read, 
but  the  part  which  follows,  and  which  they 
abstained  from  reading,  is  in  these  words  : — 
"That  deponent  hath  personally  demanded 
"  from  the  defendants  the  restoration  of  the 
"said  bonds  and  certificates  j  but  they»the 
"defendants,  have  wholly  refused  to  restore 
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"  the  same  or  any  part  thereof  to  the  plain- 
"  tiffs,  and  the  defendants  still  retain  and  se- 
"  Crete  the  same  from  the  plaintiffs,  so  that 
''the  plaintiffs  are  wholly  unable  to  reven- 
u  dicate  or  attach  said  bonds  and  certificates." 
The  cau9e  of  debt  is  simply  this :  You? 
J£napp  and  Griffin,  have  here  in  the  city  of 
Montreal  some  $256,000  worth  of  bonds  and 
securities  ;  they  belong  to  me  ;  you  got  them 
into  your  possession  illegally  j  I  say  you  got 
them  illegally,  because  I  want  to  negative  the 
supposition  that  you  came  by  them  honestly. 
The  gist  of  the  matter  is— and  that  is  our 
charge, — you  have  them  here  in  your  posses, 
sion,  without  lawful  title,  and  retain  them 
against  my  will,  and  I  challenge  you  to  pro- 
duce any  lawful  title  you  may  pretend  to  have 
to  them.  My  remedy  in  rem  is  taken  away 
from  me,  or  rather  rendered  nugatory,  by 
your  action,  and,  therefore,  I  want  simply  the 
value  of  my  property. 

I  will  now  take  up  a  matter  of  form  to 
which  the  learned  counsel  who  last  spoke 
Alone  referred.  He  said,  this  proceeding  must 
fall  to  the  ground  because  fundamentally,  a 
debt  must  be  positively  sworn  to,  and,  al- 
though Mr.  Routh,  in  his  original  affidavit  has 
sworn  to  the  debt  positively,  yet,  in  his  ex- 
amination under  the  Petition,  he  has  admit- 
ted his  information  in  this  respect  was  merely 
hearsay.  The  learned  counsel  then  contended, 
that  the  evidence  of  Mr.  McDonald  and  the 
other  New  York  witnesses,  which  was  intended 
to  supply  this  apparent  defect,  was  illegal  un- 
der the  circumstances,  and  that  the  mere  fact 
of  Mr.  Routh  not  being  possessed  of  positive 
information,  of  his  own  personal  knowledge, 
'  as  to  the  indebtedness,  was  fatal  to  the  plain- 
tiff's case.  Now,  Mr.  Routh  in  his  affidavit 
undertook  to  swear  distinctly  and  positively 
that  the  defendants  owed  this  debt.  The  af- 
fidavit, then,  being  sufficient  in  this  respect, 
holds  the  defendants  in  custody  securely  under 
-the  writ.  They  then  say  they  are  entitled  to 
be  relieved  from  custody,  because  what  Mr. 
Routh  has  sworn  is  false.  On  this  point 
my  learned  friend  is  technically  wrong,  for 
«ven  if  Mr.  Routh' 8  evidence  under  the  peti- 
tion has  failed  to  sustain  the  positive  as4 
serjion  of  his  affidavit,  yet,  the  issue  tendered 
^ythe  petition  being  the  truth  or  falsity  of 


the  original  affidavit,  it  was  competent  to  the 
plaintiffs  to  corroborate  Mr.  Routh1  s  testimony 
by  other  evidence.  The  only  effect  of  Mr. 
Routh' s  admissions  as  to  the  hearsay  charac- 
ter of  his  information  would  be  to  make  out  & 
primd  facie  case  for  the 'defendants,  and  com- 
pel the  plaintiffs  to  do  what  has  been  done, 
namely  to  prove  the  precise  truth  of  Mr. 
Routh' 8  original  statement  We  are  relieved 
from  all  anxiety  on  this  point,  however,  for  Mr. 
Routh'e  affidavit  has  not  been  broken  down 
in  the  way  my  learned  friend  tries  to  make 
out.  For,  although  Mr.  Routh  swears  that 
his  information  was  in  the  main  derived  from 
what  Mr.  McDonald  and  the  New-York  de- 
tectives told  him,  yet,  in  answer  to  a  test 
question  put  by  Mr.  Kerr,  whether  or  not  his 
information7  was  solely  derived  from  other 
parties,  he  distinctly  states  no,— and  adds, 
that  although  it  was  so,  in  the  first  instance, 
his  conversation  with  the  prisoners  in  gaol  so 
confirmed  him  as  to  the  truth  of  such  infor 
mation,  that  it  enabled  him  to  swear  as  posi. 
tively  as  he  had  done. 

Another  point  raised  by  one  only  of  the 
learned  counsel  is  this:  he  says  there  is  no 
satisfactory  evidence  that  these  men  were 
going  to  leave  the  Province.  Well,  I  mar 
answer,  they  have  put  in  no  evidence  to  prove 
the  contrary.  The  plaintiffs  charge  them  with 
being  strangers  and  professional  thieves- 
mere  wanderers,  having  no  fixed  place  of 
abode,  and  certainly  none  here  in  Montreal, 
— and  that  if  they  once  got  out  of  gaol  they 
would  immediately  leave  the  Province.  Under 
the  issues  as  tendered  by  their  petition,  the 
defendants  were  bound  to  make  out  at  least  a 
prima  facie  case,  that  this  charge  was  untrue. 
But  they  have  wholly  abstained  from  adduc- 
ing any  evidence  whatever  on  the  point.  Then 
as  to  the  proof  that  they  were  really  going  to 
leave,  I  need  only  refer  to  the  evidence  of  the 
New  York  detective  Young,  who  swears  posi- 
tively to  the  character  of  these  men,  and  that 
he  gave  Mr.  Routh  the  information  which  he 
firmly  believed  to  be  true,  that  the  moment 
the  prisoners  got  out  they  would  never  be 
seen  here  again.  Besides  that,  we  have  the 
evidence  of  Paxton,  who  says  that  these  men 
having  been  a  couple  of  days  in  gaol,  stated 
that  they  confidently  expected  to  be  released. 
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They  were  originally  arrested  on  the  verbal 
complaint  of  the  New  York  detectives,  and 
remanded  by  Mr.  Brehaut,  the  Police  Magis 
trate,  until  two  o'clock  in  the  afternoon  of  a 
given  day.  Whilst  in  custody,  they  conversed 
freely  with  Paxton  and  their  fellow  prisoners 
in  the  same  ward,   and   boasted  that  they 
knew  all  about  the  law,  and  that  they  could 
not  be  held  under  the  Ashburton  Treaty,  as 
the  offence  was  only  larceny  and  not  robbery. 
They  got  out,  and  then  to  their  amazement 
they  came  back  again.     The  other  debtors 
are  surprised  to  see  them  return,  and  then 
occurs  the  conversation  as  to  what  brought 
them  back.    In  that  conversation  they    pay 
"Oh !  this  will  be  only  for  a  short  time.  But 
we  were  afraid  they  were  going  to  kidnap  us, 
as  somebody  else  had  been  kidnapped  j" — 
evidently  referring  to  the  case  of  Lamirande. 
I  only  mention   these  points  to  show  that 
these  men  were  under  the  apprehension  of 
being  kidnapped,  and  fully  intended,  should 
they  have  been  released,  to  leave  Canada,  and 
thus  prevent  the  possibility  of  such  an  occur- 
rence.   This  makes  the  case  of  the  plaintiffs 
in  this  respect  as  complete  as  can  be,  and,  in 
the  absence  of  any  kind  of  evidence  on  the 
other  side,  to  refute  it,  makes  out  much  more 
than  a  mere  prima  fade  case  on  the  side  of 
the  plaintiffs.    In  this  way  I  get  rid  of  the 
two  points,  which  were  raised  by  one  only  of 
the  defendants'  counsel,  and  which  are  not 
really  those  on  which  the  defendants  mainly 
rely.    The  true  turning  point  of  the  present 
discussion  I  take  to  be,  whether  or  not  the 
cause  of  action  arose  in  a  foreign  country,  and 
the  solution  of  that  question  must   depend 
npou  the  feet  whether  or  not,  when  Mr.  Routh 
made  his  affidavit,  the  bonds  and  other  secu- 
rities were  really  here  in  Montreal.    There 
is  to  my  mind  very  satisfactory  evidence  that 
the  defendants  are  the  men  who  really  took 
the  bonds  from  New  York,  and  that  they  had 
them  here  in  Montreal,    If  I  make  out  this, 
I  make  out  my  case.    The  pretension  of  the 
plaintiffs  here,  id  simply  this :  you,  Enapp  & 
Griffin,  have'here  certain  bonds,  my  property, 
which  you  refuse  'to  restore  to  me,  and  to 
which  I  say  you  never  had  any  legal  title. 
Supposing     you    stole    them,    what    does 
that  matter  ?    If  you  bring  them  here  into  Ca- 


nada, that  is  a  new  caption.  If  the  theft  is 
committed  in  one  place,  and  the  thief  goes  to- 
another,  he  can  be  indicted  there.  This  is  un- 
doubtedly the  law,  where  the  places  are  within 
the  same  sovereignty  or  government.  But  the 
principle  of  the  mere  caption  is  the  same,  whe- 
ther the  place  be  or  be  not  under  the  same  sov- 
ereignty. Mr.  Garter  has  looked  up  the  autho- 
rities on  this  point,  and  will  cite  them  to  the 
Court.  My  simple  charge  here  is,  you  have  got 
my  property,  and  you  have  no  title  to  it.  I  ask 
you  to  restore  it,  and  you  won't  do  so.  The 
cause  of  action,  then,  is  not  the  stealing  of  the 
bonds  in  New  York,  but  tjie  illegal  detention 
of  them  here  in  Montreal.  It  matters  not 
where  the  defendants  originally  got  possession 
of  the  bonds,  it  is  enough  that  they  have  them 
here  j  that  they  have  no  legal  title  to  them ;  and 
that  they  refuse  to  restore  them.  There- 
fore, all  the  authorities  of  my  learned  friend; 
Mr.  Kerr,  as  to  a  foreign  debt,  fall  to  the 
ground.  The  case  is  reduced  to  a  mere  ques- 
tion of  evidence,  as  to  whether  or  not  the  de- 
fendants really  brought  the  bonds  into  Mon- 
treal. On  that  point  I  apprehend  there 
oan  be  no  kind  of  difficulty.  The  facts  as 
they  are  proved  are  these.  It  is  in  evidence 
and  proved  to  a  demonstration  that  on  the 
10th  December  last  the  Royal  Insurance 
Company  owned  and  possessed  these  bonds; 
that  they  were  contained  in  a  tin  box  which 
was  deposited  in  the  vault  of  the  Company  at 
New- York,  and  that  the  New  York  agent,  Mr 
Macdonald,  had  the  key  of  the  box  in  his 
pocket.  Enapp  and  Griffin  came  into  the 
office ;  one  of  them,  it  matters  little  which, 
engaged  the  manager  in  conversation  about  a 
life  insurance,  while  the  other  walked  back- 
wards and  forwards  in  the  office.  Finally 
these  two  men  went  out, — nobody  else  came 
in, — and  after  they  went  out  the  bonds  were 
found  to  have  disappeared.  The  presumption 
is  certainly  very  strong  that  these  were  the 
men  who  took  them.  One  of  them  immediate- 
ly takes  flight  the  same  day  to  Canada,  the 
other  leaves  the  next  day.  In  a  day  or  two 
they  are  followed  by  their  wives.  They  all 
take  up  their  quarters  at  the  Ottawa  Hotel  in 
Montreal,  and  a  New  York  detective  who  is 
here  looking  after  other  bond  thieves — for  un- 
fortunately bond  robberies  have  been  pretty 
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frequent  of  late — telegraphs  to  detective  Young 
"  Knapp  and  Griffin  are  here."  Mr.  Macdo- 
nald, the  Agent  of  the  Royal  Insurance  Com" 
pany  in  New  York,  soon  after  comes  here, 
accompanied  by  the  New  York  detectives,  and 
he  at  once  recognizes  Enapp  and  Griffin  as 
the  two  men  who  had  been  in  the  office  immedi* 
ately  before  the  bonds  disappeared.  The 
presumption  of  law  clearly  is  that  in  fleeing 
as  they  did  they  naturally  carried  off  the 
booty  which  they  had  risked  so  much  to  se- 
cure. Following  up  the  narrative  of  events 
we  find  that  the  New  York  detectives  who 
came  on  with  Mr.  Macdonald,  recognize  these 
men  and  have  them  arrested.  The  Manager 
of  the  Royal  Insurance  Company  here,  Mr. 
Routh,  and  the  New  York  Agent,  are  then 
advised  to  see  the  prisoners  in  gaol,  and  de- 
mand the  restitution  of  the  bonds,  in  the  hope 
that  they  might  be  thus  induced  to  make 
amends,  and  if  not,  that  their  positive  refusal 
to  give  up  the  bonds  should  be  established. 
Mr.  Routh,  Mr.  Macdonald,  and  Mr.  Perry, 
the  Inspector,  accordingly  visit  the  gaol.  The 
conversation  with  the  prisoners  is  sworn  to  by 
Mr.  Routh  and  Mr.  Macdonald.  Paxton,  a 
prisoner  who  happened  to  be  confined  in  the 
same  ward,  tells  us,  that  the  defendants  in 
speaking  of  their  arrest  at  that  time  said  it 
was  a  mere  matter  of  detention ;  that  they  ex- 
pected in  a  few  days  to  be  released.  That 
they  knew  there  was  no  criminal  charge  that 
could  get  at  them,  and  that  the  bonds  were 
4t  planted,''  and  could  not  be  got  at.  Well 
Mr.  Routh  accosts  these  men,  and  says,  "  We 
have  come  about  these  bonds  ;  you  had  better 
give  them  up  and  get  out  of  this  place."  They 
commence  by  denying  that  they  ever  had  the 
bonds  at  all.  Macdonald  says  one  of  them 
got  angry,  and  told  Mr.  Routh  he  had  no  busi- 
ness to  come  there.  Then  Enapp  remon- 
strated with  the  other,  and  said,  "  There  is  no 
use  in  getting  angry  j  these  gentlemen  have 
come  here  on  business."  Treating  the  affair, 
then,  as  a  mere  matter  of  business,  Enapp 
says,  "  What  do  you  value  these  bonds  at  V1 
and  thereupon  he  and  Mr.  Macdonald  go  into 
a  minute  calculation,  establishing  some  of 
them  to  be  worth  so  much  and  others  so  much, 
and  he  then  asks,  "  What  reward  are  you 
offering  for  them?"  "  Well,"  says  Mr.  Routh* 


"$10,000  has  been  offered  in  New-York," 
intimating  that  the  Company  would  be  very 
happy  to  give  that  sum.    Whereupon  Kuapp 
exclaims,  "  Well,  gentlemen,  you  must  take 
us  to  be  God  damn  fools  to  give  up  such  & 
sum  for  such  an  amount.71    Then  comes  in 
the  additional  evidence.    We  have  first  the 
evidence  of  Mr.  Mulvahille,  who  was  confined 
in  the  same  ward  with  the  defendants,  and 
swears  positively  as  to  the  conversation  be. 
tween  him  and  Griffin.    Grifin  said  it  was 
better  to  be  there  for  two  months  than  "  up 
the  river  for  five  years."    All  this  time  these 
men  were    under  the  impression  that  theii 
arrest  was  a  mere  temporary  affair.    Mulva- 
hille says  that  Griffin  explained  how  the  whole 
affair  was  done,  how  one  of  them  engaged  the 
"  old  bloke  "  (as  he  called  the  manager)  in 
conversation  about  a  life  insurance,  while  the 
other  secured  the  tin  box,  concealed  it  under 
his  coat  tails,  and  then  walked  out  of  the 
office.    And,  in  reply  to  a  question  from  Mul- 
vahille as  to  where  the  bonds  were,  Griffin 
replied  that  they  were  all  safe  here  and  were 
"  planted."  From  taxton  we  have  somewhat 
of  a  similar  deposition. 

Carter,  Q.  C.,  also  for  the  plaintiffs.  The  first 
inquiry  is  as  to  the  nature  of  the  plaintiffe'  claim 
in  this  case.  The  Royal  Insurance  Company  is 
an  English  institution,  having  an  office  in  Mont- 
real and  a  branch  in  New  York.  The  evidence 
discloses  the  feet  that  the  larceny  of  the  boadi 
constituting  the  subject  matter  of  the  claim 
was  committed  in  New  York,  by  the  two  de 
fendants,  who  immediately  sought  safety  it 
flight,  and,  availing  themselves  of  the  facili 
ties  afforded  by  our  accessible  frontier,  thej 
took  refuge  here.  The  first  question  to  whicl 
the  Court  must  direct  its  attention  is  one  c 
feet,  viz.,  does  the  evidence  establish  that  i 
larceny  of  the  bonds  was  committed,  and  whetl 
er  the  defendants  were  guilty  of  it?  It  i 
contended  by  the  learned  counsel,  Mr.  Roberj 
son,  that  the  evidence  fails  to  establish,  ti 
feet  that  the  defendants  were  the  guilty  partie 
I  cannot  understand  how  he  could  assert  sue 
a  proposition,  unless  he  wishes  to  ignore  a 
the  legal  maxims  to  be  found  in  every  work  v 
evidence.  If  I  understand  his  proposition, 
is  this — that  in  a  civil  case  nothing  short 
direct  and  positive  testimony  will  suffice. 
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shall  show  by  positive  authority,  that  he  is  in 
error,  and  that  the  distinction,  ifany,  between 
civil  and  criminal  cases,  is  to  favor  the  ad- 
mission of  presumptive  evidence,  as  supplying 
the  want  of  direct  proof  in  civil  cases,  whereas 
in  criminal  cases  such  evidence,  although  ad- 
mitted, is  always  received  with  greater  cau- 
tion. 

[Mr.  Garter  cited  Best  "  Principles  of  Legal 
Evidence  "  p.  539 ;  also,  the  cases  of  Armory 
vs.  Delan&irie,  1  Strange,  505,  and  Mortimer 
vs.  Cradoek,  1  Jur  45.] 

Then  as  to  the  fact,  the  evidence  consists 
of  not  only  strong  presumptive  proof,  but 
positive,  as  derived  from  the  admissions  of 
the  defendants,  sworn  to  by  two  witnesses.  It 
was  proved  that  both  defendants  entered  the 
Company's  office  at  New  York  under  pretence 
of  effecting  an  insurance,  and  that  one  of 
them  engaged  the  attention  of  the  manager  in 
such  a  manner  as  to  divert  his  attention  from 
the  other.  Within  fifteen  minutes  after  they 
had  left,  the  box  containing  the  bonds  was 
missed  from  the  safe.  No  other  person  entered 
the  office  between  the  time  they  left  and  when 
the  loss  was  discovered.  The  defendants  left 
New  York  the  same  day,  and  within  a  few 
days  after,  they  are  found  in  Montreal  with 
their  wives,  changing  large  sums  of  money ; 
whereas  it  is  proved  that,  when  in  New  York, 
they  were  in  needy  circumstances.  In  support 
of  the  position  Mr.  Carter  assumed,  he  cited 
the  following  authority  to  establish  that,  the 
loss  having  been  proved,  the  sudden  flight  and 
the  change  of  circumstances  of  the  defendants, 
coupled  with  their  presence  at  the  Company's 
office  very  shortly  before  the  bonds  were 
missed,  constituted  complete  evidence  of  their 
guilt:  Best  "  Pr.  Legal  Ev.,"  pp.  564,  568 
and  569.  Then  there  was  additional  evidence 
afforded  by  the  defendants1  avowal  of  the 
commission  of  the  crime,  and  the  description 
given  of  the  way  it  was  accomplished,  agreeing 
precisely  with  the  testimony  of  the  manager 
as  to  what  took  place,  to  his  knowledge, 
when  the  defendants  were  in  the  Company's 
office. 

The  next  point  to  be  considered  is  that 
vrged  fay  Mr.  -Kerr,  who  pretends  that  the 
affidavit  of  Mr.  Routh  has  been  destroyed  by  his 
subsequent  examination  as  a  witness.    The 


very  reverse  is  the  case.  Mr.  Routh' 8  exami- 
nation fully  corroborates  what  is  contained  in 
the  affidavit  he  made.  The  authority  cited 
from  Archbold  by  Mr.  Kerr  does  not  apply.  It 
is  not  pretended  that  the  affidavit  is  defective, 
but  it  is  said  that  Mr.  Routh  has  admitted 
that  his  knowledge  of  the  Company  possessing 
the  bonds  was  derived  from  the  New  York 
manager,  and  was,  therefore,  hearsay.  In  point 
of  fact,  Mr.  Routh,  while  admitting  this,  has 
also  said  that  he  was  confirmed  in  his  belief 
of  what  the  manager  told  him,  by  what  the 
prisoners  said  to  him,  Mr.  Routh,  when  he 
demanded  the  bonds  from.  them.  Assuming 
even  that  Mr.  Routh  had  not  seen  the  defend- 
ants before  their  arrest,  if  the  affidavit  was 
otherwise  perfect,  the  question  is  not  what 
means  of  knowledge  had  the  deponent,  upon 
whose  affidavit  the  capias  issued,  but  whether 
the  material  allegations  were  true.  Take,  for 
instance,  the  case  of  a  merchant  who  makes 
the  affidavit  of  a  debt  being  due  to  him  j  if  he 
was  examined  as  Mr.  Routh  was,  he  would 
have  to  admit  that  he  had  no  personal  know- 
ledge of  the  sale  and  delivery  which  was  made 
by  his  clerks.  But  would  Mr.  Kerr  pretend 
that  in  that  case  the  capias  would  fail? 
Certainly  not;  the  -statute  requires  that  the 
defendant  should  establish  that  there  was  no 
existing  debt,  as  the  sole  question  is  one  of  fact, 
does  the  defendant  owe  or  not  ? 

Monk,  J.  You  need  not  dwell  any  longer 
on  that  point. 

The  only  question  which  remains  for  me  to 
discuss,  and  in  fact  the  only  point  worthy  of 
consideration,  is  whether  the  cause  of  action 
arose  in  a  foreign  country.  The  whole  of  Mr. 
Kerr's  argument  is  chiefly  directed  to  this 
point,  and  his  pretension  is,  that  in  cases  of 
delits  under  our  civil  law,  the  right  to  a  civtf 
remedy  accrues  the  moment  the  injury  has 
been  committed,  and  consequently  that  the 
cause  of  action  arises  where  it  has  originated. 
In  support  of  this  pretension  he  has  cited 
several  authorities,  many  of  them  having  no 
application,  and  others  establishing  a  prin- 
ciple which  favours  the  right  contended  for  by 
the  plaintiffs,  that  their  remedy  by  civil 
action  exists.  It  was  contended  by  Mr.  Robert- 
son that  the  civil  remedy  could  not  be  exercised* 
Uponv  this  important  point,  the  defendants' 
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counsel  could  not  agree.  There  can  be  no 
doubt  that  Mr.  Robertson  is  in  error,  and  I 
"will  presently  establish  that  Mr.  Kerr  com- 
mits the  mistake  of  carrying  his  proposition 
to  an  extent  which  his  authorities  do  not 
justify. 

Monk  J.,  addressing  Mr.  Robertson— Do  you 
deny  the  right  of  the  plaintiffs  to  exercise  their 
civil  remedy? 

Mr.  Robertson.  I  do. 

Mr.  Kerr.  I  do  not  j  I  admit  that  the  civil 
remedy  exists. 

Mr.  Carter.  We  may,  then,  take  it  for 
granted  Mr.  Robertson  remains  alone  in  his 
opinion.  It  is  a  question  that  can  admit  of  no 
doubt.  It  is  a  remedy  recognized  in  Criminal 
Courts,  as  well  as  at  other  tribunals,  as  your 
Honor  must  be  aware,  that  even  in  criminal 
cases  power  is  given  to  a  Judge,  after  convic- 
tion, to  order  restitution.  Then  as  to  the  other 
point,  it  is  urged  that  the  cause  of  action  de- 
pends upon  the  place  where  the  wrong  was 
first  committed.  This  I  deny,  as  the  real  cause 
of  action  in  this  case  is.  the  fact  that  the  de- 
fendants are  here  in  Canada  in  possession  of 
plaintiffs'  property,  and  withhold  it,  refusing 
to  restore  it.  It  is  a  principle  of  the  common 
law  that  the  owner  may  follow  his  property, 
and  every  new  jurisdiction  into  which  the  thief 
carries  it  is  a  fresh  caption.  This  doctrine  is  ap. 
plied  even  to  criminal  cases,  so  that  the  offence 
is  regarded  as  repeated — as  a  new  taking 
(cepif),  and  a  new  cause  of  prosecution  estab 
lished,  altogether  independent  of  the  original 
taking.  Mr.  Carter  cited,  in  support  of  this 
proposition,  1  Hawk.  ch.  49,  sec.  52,  Rex  vs. 
Parkin,  1  Moody  C.  C,  and  authorities  cited 
in  the  note.  In  this  case  the  plaintiffs  complain 
that  the  defendants  hold  their  bonds,  and  are 
converting  them  to  their  own  use.  It  is  the 
conversion  which  is  the  gist  of  the  action.  In 
support  of  the  latter  proposition,  Mr.  Carter 
cited  2  Selwyn,  Nisi  Prius,  p.  1389. 

As  regards  the  remedy,  we  are  to  be  govern- 
ed by  our  law,  which  recognizes  the  right  of 
arrest  in  civil  cases.  This  is  the  general  rule. 
There  are  exceptions,  and  it  is  for  the  defend- 
ants to  show  that  they  come  within  the 
operation  of  one  of  them.  This  brings  us  to 
the  consideration  of  what  cases  the  statute 
was  intended  to  except  from  its  operation.  The 


only  reasonable  interpretation  of  the  statute 
is  to  hold  that  foreign  debts  mean  such  lia- 
bilities resulting  from  contracts  where  the  im- 
plied assent  of  both  parties  may  be  invoked, 
as  controlling  their  engagements,  and  the  con- . 
sequences  resulting  from  them.     But  no  such 
construction  could  be  put  upon  our  statute  as 
that  contended  for  by  defendants'  counsel  to 
cover  the  case  in  question,  so  as  to  afford  im- 
munity to  thieves  stealing  in  New  York  and 
seeking  safety  with  their  booty  by  sudden  flight 
into  Canada,  and  then  withholding  the  pro- 
perty from  the  real  owner,  and  refusing  to 
restore  it.    The  true  doctrine  is,    that  the 
withholding  and  conversion  of  the  bonds  wa9 
a  continuance  of  the  injury,  giving  rise  each 
day  to  a  fresh  cause  of  action.     There  was 
here  a  marked  distinction  to  be  made  between 
those  diliU  which,  being  of  a  personal  nature, 
received  their  consummation  and  completion 
where  the  injury  was  inflicted,  and  the  larceny 
of  property,  to  which  the  common  law  applied 
another  rule  which  is  recognized  by  all  systems 
of  jurisprudence,  viz :  the  right  of  the  owner 
to  claim  his  property  or  its  value  wherever 
he  finds  it. 

Mr.  Kerr,  in  reply.  2  Selwyn,  1389,  cited  by 
Mr.  Carter,  although  it  cannot  be  regarded  as 
bearing  upon  the  present  case,  has  been  refer- 
red to  as  proving  the  position  taken  that  in 
cases  of  trover,  the  original  finding  is  matter 
of  inducement,  the  conversion  being  the  gist  of 
the  case.  From  that  authority  Mr.  Carter 
argues  that  the  conversion  only  took  place  at 
Montreal,  where  the  demand  to  restore  was 
made  and  refused.  Can  it  be  pretended  that, 
in  opposition  to  the  citations  from  Savigny  and 
the  other  commentators  upon  the  civil  law, 
which  all  prove  conclusively  that  the  dilit,  in 
this  case  the  wrongful  taking  or  larceny  of  the 
bonds,  is  the  source  of  the  obligation  of  the  de- 
fendants, this  citation  from  Selwyn,  writing  on 
the  common  law  upon  trover,  is  to  prevail,  ami 
the  original  taking  is  to  be  looked  upon  as 
'  mere  matter  of  inducement  ? 

But  taking  it  for  granted  that  my  learned 
friend  is  serious  in  referring  to- Selwyn,  I  am 
prepared  to  show  that  the  quotation  he  has 
given  has  really  no  reference  to  this  case,  no 
bearing  upon  its  merits.  My  learned  friend 
says,  in  this  case  the  conversion  took  place  in 
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Montreal,  the  secreting,  the  demand  to  restore, 
and  the  refusal,  all  prove  the  conversion  here, 
and  consequently  as  the  conversion  is  the  gist 
of  the  action,  the  cause  of  action  arose  here. 
If  on  the  other  hand,  pretend  that  when  there 
is  a  wrongful  taking,  followed  by  a  carrying 
away  of  the  goods  of  another  who  has  the 
right  of  immediate  possession,  that  is  of  itself 
a  conversion.  1  Chitty  on  Pleading,  153. 
Thus  in  cases  of  larceny  where  the  property  is 
removed  by  the  thief,  there  is  an  immediate 
conversion  of  it  Conversion  does  not  neces- 
sarily import  an  acquisition  of  property  in  the 
party  converting.  In  this  case,  taking  it  for 
granted  that  the  bonds  were  stolen  in  New 
York,  the  conversion  by  the  defendants  took 
place  there  on  their  removing  the  bonds  from 
the  office  of  the  plaintiffs.  A  demand  to  restore 
and  refusal  are  only  necessary  to  establish  the 
conversion  in  cases  where  the  defendant  be- 
came, in  the  first  instance,  lawfully  possessed 
of  the  goods,  and  the  plaintiff  cannot  prove 
some  distinct  conversion.  Chitty,  pp.  156, 
157— P.  No.  1  (2).  For  instance  in  cases  of 
loan  or  bailment,  a  demand  to  restore  and  re- 
fusal are  necessary  if  the  lender  or  bailor  can- 
not 6how  a  distinct  conversion ;  but  if  such 
distinct  conversion  is  shown  there  is  no 
necessity  for  the  demand  and  refusal. 
In  England,  then,  under  the  authority  cited, 
the  conversion  would  be  held  to  have  taken 
place  at  New  York.  Moreover,  why,  if  the  lar- 
ceny at  New  York  is  mere  matter  of  induce- 
ment, did  the  learned  counsel  insist  upon  their 
having  so  clearly  proved  that  the  defendants 
were  the  parties  who  there  effected  that  larceny? 
Why,  if  that  larceny  is  a  mere  matter  of  in- 
ducement, producing  no  effect  upon  the  case, 
were  they  forced  to  admit  that  without  the 
evidence  of  that  larceny  in  New  York,  given 
under  the  commission,  the  defendants  would 
have  been  entitled  to  their  discharge,  Mr. 
Routh's  affidavit  having  been  destroyed  ?  By 
the  destruction  of  the  affidavit  as  proof  of  the 
defendants'  indebtedness,  the  capias  is  left 
without  any  basis  to  support  it.  The  plain- 
tiffs have  no  right  with  their  evidence  in  reply 
to  satisfy  the  Courtof  that  which  should  have 
been  proved  by  the  affidavit.  My  conclusions 
are,  1,  that  Mr.  Routh's  affidavit  on  the  sub- 
ject of  the  defendants'  indebtedness  has  been 


destroyed,  and  that  it  cannot  be  bolstered  up 
by  evidence  in  reply.  2.  That  the  larceny  or 
wrongful  taking  in  New  York  on  the  10th 
December  last  is  the  cause  of  action  in  this 
case ;  that  it  arose  in  a  foreign  country ;  and 
that,  consequently,  the  defendants  are  entitled 
to  their  discharge. 

February  26. 

Monk,  J.  This  case  has  been  brought  up 
on  two  petitions  to  liberate  the  defendants  from 
imprison  ment,  u  nder  a  capias  adrespondendumf 
issued  at  the  instance  of  the  plaintiffs  on  the 
affidavit  to  hold  to  bail,  made  by  Mr.  Routh, 
and  which  sets  forth  in  substance : 

(Here  his  honor  read  the  affidavit,  which 
will  be  found  ante,  p.  189.) 

This  affidavit  was  made  on  the  20th  Dec.  On 
the  26th  of  the  same  month  the  defendants 
appeared  separately,  and  severally  moved  to 
quash  because  the  affidavit  did  not  disclose 
any  legal  and  sufficient  grounds  of  debt  against 
the  defendants,  and  that  the  cause  of  action 
did  not  arise  within  this  Province. 

Judge  Berthelot  dismissed  both  the  motions, 
holding  that  the  defendants  were  rendered 
liable  by  the  fact  of  their  being  found  here 
with  the  property  in  their  possessi  on  j  the 
owner  of  stolen  property  had  a  right  of  action 
against  the  thief  wherever  he  found  him  with 
the  stolen  property  in  his  possession.  In  this 
case  it  was  not  material  whether  the  property 
was  stolen  here  or  in  New- York. 

In  this  decision  of  the  learned  Judge,  I  en- 
tirely concur,  both  as  to  the  sufficiency  of  the 
affidavit  per  se,  and  as  to  the  right  of  action 
against  the  thief  wherever  he  may  be  found ; 
nor*did  I  understand  the  defendants1  counsel, 
in  the  present  instance,  to  contest  very  stre- 
nuously the  right  of  action  merely.  I  under- 
stood them  to  concede  the  point,  and  in  any 
case,  I  entertain  no  doubt  about  the  law  in 
that  respect.  The  question  here,  however,  is 
not  as  to  the  right  of  action,  but  as  to  the  right 
of  arrest  and  detention  under  a  writ  of  capias 
ad  respondendum,  in  the  face  of  the  facts 
proved  on  these  petitions.  Keeping  this  dis- 
tinction clearly  in  view,  I  proceed  now  to  in- 
quire into  the  merits  of  the  defendants'  appli- 
cations. 

Chapter  87  of  our  Consolidated  Statutes 
provides  that  "The  Court,  or  any  Judge  of 
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"  the  Court,  whence  any  process  has  issued 
"  to  arrest  any  person,  may,  either  in  Term 
"or  Vacation,  order  such  person  to  bedis- 
"  charged  out  of  custody,  if  it  is  made  to  appear 
"  on  summary  petition  and  satisfactory  proof/' 
among  other  reasons,  "that  the  cause  of 
"  action  arose  in  a  foreign  country."  Un. 
der  this  provision  of  the  Statute,  the  defend- 
ants presented  each  a  petition  to  be  dis- 
charged from  custody,  alleging  that  the  cause 
of  action  for  which  the  arrest  was  made,  arose 
in  the  United  States  of  America  and  not  in 
Canada-,  that  no  such  debt  as  that  stated  in 
the  affidavit  existed;  that  the  defendants  were 
not  about  immediately  to  leave  the  Province 
of  Canada,  or  to  secrete  their  estate  with 
intent  to  defraud  their  creditors  ;  and  finally 
that  the  averments  of  the  affidavit  were  un- 
true* 

Upon  these  petitions,  the  plaintiffs  and 
defendants  proceeded  to  proof,  and  it  has  been, 
I  think,  conclusively  established,  as  stated  in 
the  affidavit,  that  on  the  10th  of  December 
last,  the  plaintiffs,  who  had  a  branch  in  New 
York,  were  possessed  at  their  office  in  that 
city,  of  the  bonds  enumerated  in  the  affidavit 
by  Mr.  Routh;  that  on  that  day  they  lost  pos- 
session of  this  property,  and  that  it  is  still 
illegally  withheld  from  them. 

The  first  question  of  fact  to  be  determined 
is  whether  the  defendants,  as  is  alleged  by  the 
plaintiffs,  were  the  parties  who  fraudulently 
took  the  bonds  from  the  plaintiffs1  office  in 
New-York.'  I  think  it  clearly  results  from  the 
evidence  adduced,  that  on  the  10th  December 
the  defendants  called  upon  Mr.  McDonald, 
the  plaintiffs'  agent  in  New-York,  and  spoke 
to  him  about  effecting  an  insurance  upon  their 
lives.  The  conversation  took  place  in  an  in- 
ner room  of  the  plaintiffs'  office,  and  lasted 
about  twenty  minutes, being  almost  exclusively 
carried  on  between  Griffin,  one  of  the  defend- 
ants, and  Mr.  McDonald  During  all  this, 
time  Enapp  was  walking  to  and  fro,  occasion- 
ally passing  into  an  adjoining  room,  where 
there  was  a  safe  or  vault,  the  outer  door  of 
which  was  open,  and  the  inner  one  closed.  In 
the  inner  compartment  of  this  safe  or  vault, 
was  a  tin  box  containing  the  bonds.  The 
defendants  finally  left,  saying  they  would  call 
again,  and  in  about   twenty  minutes  after 


their  departure,  the  agent,  McDonald,  per- 
ceived that  the  bonds  were  missing ;  the  box 
containing  them  having  disappeared. 

This  occurred  early  on  the  10th,  and  on  the 
12th  of  December,  in  the  forenoon,  the  defend- 
ants arrived  in  the  Ottawa  Hotel,  in  Montreal, 
and  on  the  15th  of  the  same  month  their  wives 
joined  them  here.  The  defendants  are  proved 
to  have  been  before  this  time  poor  men  and 
professional  thieves.  On  the  20th  December 
they  were  arrested  on  the  capias  issued  in  this 
cause,  and  immediately  previous  to  their  ar- 
rest, and  while  in  jail  charged  with  this  rob- 
bery, they  had  the  following  conversation  with 
Mr.  Routh,  who  visited  them  with  Mr.  Mc- 
Donald, to  demand  the  restoration  of  the  bond?. 
Mr.  Routh  says : 

"  I  went  down  to  the  jail  previous  to  the 
"  making  of  my  affidavit  When  I  saw  them 
"I  told  them  I  had  come  down  about  the 
"bonds j  that  my  advice  to  them  was  to  give 
"them  up,  and  get  out  of  that  place,  the  jail*, 
<<I  think  it  was  Enapp  first  spoke  to  me. 

''They  both  denied  having  stolen  the 
"  bonds  or  having  them  in  their  possession. 
"Afterwards,  when  the  conversation  became 
"  more  free,  Enapp  said : — "  <  We  are  prison- 
"  ers,  and  this  is  not  a  place  to  do  business  in. 
"  We  shall  soon  be  released,  and  may  then 
"  call  upon  you,  and  deal  or  do  business  with 
"  you.' 

"He  (Enapp)  Hhen  addressed  Mr.  Mc- 
"Donald  and  had  considerable  conversation 
"  with  him  respecting  the  value  of  the  bonds, 
"upon  which  he,  Knapp,  put  his  own  valua- 
"tion,  and  then  asked  me  what  reward  wa* 
"offered  for  the  restitution  of  the  bonds.  I 
"  replied,  ten  thousand  dollars.  He  then  said, 
"  <  Gentlemen,you  must  take  us  for  pretty  God 
"  damn  fools  to  give  up  such  an  amount  for 
"  such  a  sum.' 

"  The  other  defendant,  Griffin,  first  was  &£- 
"  gry,  but  afterwards  cooled  down,  and  spoke 
"much  to  the  same  effect  that  Enapp  did/' 

Question  by  Counsel :—"  Did  the  saM 
"  Griflin  state  he  had  any  bonds  in  his  poeses- 
"sion,  or  had  taken  any?" 

Answer  : — "  He  did  not  distinctly  say  so.  * 

This  testimony  requires  no  'corroboration, 
and  if  it  did,  that  corroboration  is  furnished  by 
the  evidence  of  McDonald,  the    New-York 
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agent.  Two  men,  respectively  of  the  name  of 
Mulv&hille  and  Taxton,  were  examined  by 
the  plaintiffs,  and  they  state  that  they  had  a 
conreraation  with  the  defendants  in  jail.  They 
say  the  defendants  admitted  they  were  the 
robbereof  the  bonds,  and  described,  moreover, 
how  the  robbery  was  committed,  and  that 
they  had  the  bonds  softly  planted  here  in 
Canada. 

To  this  testimony  I  attach  bat  little  impor- 
tance; it  is  extremely  improbable,  and  the 
statements  therein  made  contradict,  in  some 
particulars,  the  evidence  of  MacdonaJd,  and 
so  fer  it  is  unworthy  of  credit — it  may  be  true 
or  sot.  In  any  case,  for  the  purposes  of  this 
decision,  even  admitting  it  to  be  true,  I  do 
not  regard  it  as  material.  The  remarks,  how- 
eTer,  of  the  defendants  to  Mr.  Routh,  taken  in 
connection  with  certain  other  portions  of  the 
evidence  adduced,  leave  no  doubt  in  my  mind 
of  the  robbery,  or  by  whom  it  was  perpetra- 
ted. As  I  view  the  testimony,  therefore,  I  find 
it  proved  that  the  defendants  abstracted  the 
hoods  in  question  from  the  plaintiffs'  safe  in 
New-York  on  the  10th  December,  under  the 
circumstances  stated  by  Mr.  Macdonaid.  On 
that  day  they  became  illegally  possessed  of  this 
property  against  the  will  of  plaintiffs,  and  the 
probability  is  they  have  the  bonds  still  in  their 
possession,  or  under  their  control.  It  is  also 
proved  that  they  refused  to  restore  them  to 
the  plaintiffs,  or  to  disclose  where  they  are,  so 
that  the  plaintiffs  might  revendicate  them,  and 
upon  these  grounds  mainly,  if  not  exclusively, 
aad  under  these  circumstances,  the  plaintiffs 
had  recourse  to  the  remedy  by  "Capias  ad 
rapondcndum." 

Now,  as  to  the  right  of  action  in  this  case 
against  the  defendants,  as  before  stated,  there 
can  be  no  doubt,  and  it  was  also  conceded  by 
all  the  Counsel,  except  one,  Mr.  Robertson, 
far  the  defendants!  that  had  this  robbery  been 
perpetrated  in  Canada,  the  remedy  by  Capias 
*oold  be  a  proceeding  sanctioned  by  the  law. 
Upon  this  point  I  have  no  opinion  to  give, 
»ad  I  studiously  abstain  from  pronouncing 
any  judgment  in  regard  to  this  view  of  the 
far.  But  there  is  something  more  in  this 
case,  and  that  which  gives  rise  to  the  whole, 
v  at  least  the  chief  difficulty.  I  have  to  de- 
cide whether  the  robbery,  the  conversion,  and 


first  detention  of  the  bonds,  having  occurred 
without  the  limits  of  Canada,  and  within  the 
dominions  of  a  foreign  State,  the  defendants 
are,  under  our  law,  upon  their  refusal  to  res- 
tore the  bonds,  and  their  continued  and  frau- 
dulent detention  of  them  here,  liable  to  impri- 
sonment under  Capias. 

That  is  the  real  question  to  be  determined 
in  this  case.  The  clause  of  the  Statute  invoked 
by  the  defendants,  in  relation  to  this  point,  is 
to  the  following  effect :  It  has  been  quoted  in 
part  above,  but  is  reproduced  here  in  order 
that  we  may  not  lose  sight  of  the  law  we  are 
called  upon  to  interpret  and  apply.  "  The 
"  Court,  or  any  Judge  of  the  Court,  whence 
"  any  process  has  issued  to  arrest  any  person, 
"  may  either  in  Term  or  in  Vacation,  order  such 
"  person  to  be  discharged  out  of  custody,  if  it 
"  is  made  to  appear  on  summary  petition  and 
"  satisfactory  proof,  either  that  the  defendant 
11  is  a  priest  or  a  minister  of  any  religious  de- 
"  nomination,  or  is  of  the  age  of  seventy  years 
"  or  upwards,  or  is  a  female,  or  that  the  cause 
"  of  action  aroie  in  a  foreign  country,  or  does 
"  not  amount  to  forty  dollars  of  lawful  money 
"of  this  Province,  or  that  there  was  not  suf- 
"ficient  reason  for  the  belief  that  the  defend - 
"  ant  was  immediately  about  to  leave  the  Pro- 
"  vince  with  fraudulent  intent,  where  that  is 
"the  cause  assigned  for  the  arrest,  or  that  the 
"  defendant  had  not  secreted,  and  was  not  about 
"  to  secrete,  his  property  with  such  intent, 
"  where  that  is  the  cause  assigned  for  such 
"arrest." 

This  Statute,  though  enacting  general  rules 
and  provisions,  applicable  to  arrest  under  civil 
process,  it  will  be  seen  also  clearly  enume- 
rates the  exceptions, among  which  is  found  the 
case  of  the  cause  of  action  arising  in  a  foreign 
country ;  and  I  have  simply  to  determine 
what,  in  the  present  instance,  is  the  cause  of 
action,  according  to  the  technical  meaning  of 
the  words,  aud  where  that  cause  of  action 
arose.  The  clause  of  the  Statute  above  cited 
settles  the  rest.  Now,  according  to  the  plain- 
tiffs' own  showing,  they  lost  possession  of  their 
property  by  theft  or  robbery,  on  the  10th  De- 
cember last,  in  the  City  of  New  York.  I  think 
they  have  also  established  that  the  defendants 
are  the  robbers — that  they  fled  immediate- 
ly to  Canada,— that  they  detained  the  bonds, 
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— refuse  to  restore  them  or  disclose  where 
they  are.    Upon  the  facts  thus  established  in 
evidence  a  civil  remedy  arises.  The  plaintiffs 
seek  to  recover  the  value  of  their  property  by 
an  appeal  to  our  civil  tribunals,  and  com- 
mence their  proceedings  by  arresting  the  de- 
.  fendants  under  a  "  capias  ad  respondendum," 
and  I  am  to  determine  what  is  the  cause  of 
action  in  this  case.    Is  it  the  illegal  taking 
alone  ?  Is  it  the  conversion  or  fraudulent  de- 
tention of  the  bonds,  or  is  it  the  refusal  to 
return  them  or  to  disclose  where  they  are? 
Are  there  so  many  separate  causes  of  action, 
or  do  they,  all  combined,  only  constitute  one, 
the  same,  and  the  real  cause  ?  It  seems  to  me 
these  questions  can  be  answered  without  much 
difficulty  or  hesitation,  and  I  am  of  opinion 
that  the  real  cause  of  action  is  manifest  by  the 
illegal  taking,  coupled  with  the  conversion  or 
fraudulent  detention  of  the  bonds.    Their  re- 
fusal to  restore  th%m  in  Canada  is  no  more,  in 
point  of  law,  than  the  refusal  to  pay  a  debt, 
contracted  in  New  York.    I,  of  course,  view 
this  question  as  one  of  law  merely,  and  irre- 
spective of  the  moral  considerations  which  the 
facts  of  the  case  suggest.    All  that  occurred  in 
Canada,  so  far  as  we  know,  or  can  suspect,  is 
the  continued  detention  of  the  bonds,  and  the 
refusal  to  restore  them.    This  is  not  the  cause 
of  action  in  this  instance.  I  may  reasonably 
presume,  from  the  fact  that  they  refuse  to  dis- 
close where  the  bonds  are,   that  they  have 
them  in  their  possession,  or  under  their  con- 
trol in  Canada, — in  other  words,  that  they 
still  fraudulently  detain  them  from  the  plain- 
tiffs.   There  can  be  no  doubt  but  that  this 
fraudulent  detention  constitutes  an  important 
element  in  the  cause  of  action  in  this  instance, 
as  the  refusal  to  pay  a  debt  forms  an  essential 
ingredient  in  the  cause  of  action  arising  out  of 
a  civil  obligation  or  contract.  But  even  so,  did 
this  fraudulent  detention  of  the  bonds  take  its 
origin  in  Canada  or  in  New-York  ?  Plainly  in 
the  latter  place.    It  commenced  there, — was 
simultaneous  with  the  illegal  taking,  and  it 
was  complete  immediately  upon  the  perpetra- 
tion of  the  robbery.    Thus,  the  illegal  taking 
— the    robbery,  if  you  will,    occurred  in  a 
foreign  State, — the  fraudulent  detention  there- 
fore began,  originated  there.     It  may  be  re- 
marked, moreover,  that  in  regard  to  the  con- 


tinued detention  of  the  bonds,  I  am  left  to  deal 
with  presumptions.  There  is  no  evidence  what- 
ever of  a  conversion  of  the  bonds  in  Canada, 
or  elsewhere  as  a  matter  of  fact,  though  in 
contemplation  of  law  it  may  be  said  that  the 
conversion  took  place  immediately  upon  the 
illegal  taking.    There  is  no  positive  proof  that 
these  bonds  ever  were  in  Canada.    I  presume 
they  were,  and  I  presume,  moreover,  that  they 
are  still  in  the  possession,  or  under  the  control 
of  the  defendants.    But  on  the  otherfthand,I 
have  what  I  may  regard  as  conclusive  eviden- 
ce, as  before  stated,  that  the  robbery  was  per- 
petrated, and  the  illegal  detention  commenced 
in  New  York, — in  other  words,  that  the  entire 
cause  of  action  arose,  originated  there,  and 
not  in  Canada.    To  hold  the  contrary,  in  my 
judgment,  would  involve  us  in  difficulties  not 
easily  overcome,  and  in  propositions  not  very 
intelligible  as  propositions  of  law.    It  was 
strenuously  contended  by  the  plaintiffs'  conn- 
sel  that  the  fraudulent  and  continued  deten- 
tion of  the  bonds,  coupled  with  the  refusal  to 
restore  them,  was  a  new  cause  of  action,  aris- 
ing wherever  the  defendants  went,  even  if  they 
passed  from  the  dominions  of  one  sovereign 
state  to  another.    That  the  mere  fact  of  the 
defendants  being  in  Canada  with  their  property, 
under  the  circumstances  disclosed,  gave  them, 
the  plaintiffs,  a  right  of  remedy  by  capiat. 
That  although  the  robbery  was  perpetrated  in 
New- York,  the  defendants  immediately  fled  to 
Canada  to  consummate  the  villainy  there; 
and  there,  where  the  plaintiffs  first  found  them, 
and  where  they  first  became  fully  aware  of 
their  being  the  thieves,  they  have  a  right  to 
the  most  rigorous  remedy  the  law  has  placed 
at  the  disposal  of  a  creditor.  That  robbers  are 
an  exceptional  class  of  men,  and  must  be 
dealt  with  accordingly  in  an  exceptional  man- 
ner j  that  the  causes  of  civil  actions  arising 
out  of  crimes  or  cUlits,  should  not  be  dealt 
with  in  the  same  manner  as  those  resulting 
from  civil  contracts ;  that  the  "  lex  fori"  and 
not  the  "  lex  loci  contractus,"  or  in  this  case 
not  the  "lex  loci  delicti"  governs  the  remedy; 
and  that  by  the  law  of  Canada,  in  a  case  like 
the  present,  arrest  on  civil  process  would  be 
one  of  the  means  which  our  Court  would  sanc- 
tion in  enforcing  such  remedy.    It  was  also 
urged  that  in  view  of  the  facts  proved,  these 
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defendants  should  not  be  allowed  to  evade  the 
operation  of  oar  law  upon  the  grounds  set 
forth  by  their  Counsel,  that,  in  fact,  the  cause 
of  action  to  all  reasonable  intent,  and  for  the 
purposes  of  this  case,  arose  in  Canada.  No 
doubt  there  is  much  force  in  all  this,  but  as  I 
view  the  facts  before  me,  these  arguments  and 
these  generalities  are  not  decisive.  What  is 
proved,  or  may  be  presumed  to  have  taken 
place  in  Canada,  with  regard  to  this  matter, 
constitutes  no  new  element  in  the  cause  of 
action.  The  defendants  were  liable  upon  civil 
process  in  New-York,  if  liable  at  all,  to  the 
same  extent,  and  in  perhaps  the  same  way, 
they  are  liable  here.  Their  coming  to  Cana- 
da makes  no  change  in  their  original  liability, 
or  in  the  cause  of  action.  I  am  not  aware  of 
any  precedents,  nor  have  we  much  law,  except 
some  elementary  dicta,  to  guide  ua  in  this 
matter.  But  having  bestowed  upon  the  case 
very  careful  attention,  I  am  forced  to  the  con- 
clusion that  the  whole  cause  of  action  in  the 
present  instance,  before  stated,  arose  in  N. 
Y7  that  it  existed  there  wholly  and  entirely 
before  the  defendants  reached  Canada — and 
that  no  addition  to  that  cause,  nor  any  modi- 
fication of  it  has  taken  place  since  their  ar- 
rival here.  Taking  this  view  of  the  matter 
r-lnctantly,  but  without  much  hesitation,  I 
reel  bound  to  grant  the  prayer  of  the  petition, 
and  to  liberate  the  defendants.  No  doubt  it. 
b  a  hard  case.  0  ur  statute  may  be  defective, 
tat  I  think  not.  .  In  any  case,  I  must  take  it 
as  I  find  it.  I  am  only  the  organ  of  the  law, 
and  as  such  I  am  bound  to  interpret  it  accord, 
iag  to  my  understanding  of  it,  and  to  apply  its 
provisions  with  a  strict  and  scrupulous  ad- 
herence to  its  letter,  where  its  language  is 
peremptory  and  unambiguous.  In  a  case  like 
the  present,  had  it  been  possible  for  me  to  en. 
tertaia  a  serious  doubt, — could  I  have  found 
in  the  words  of  the  statute  any  uncertainty,  a 
or  that  kind  of  elasticity,  if  I  may  so  express 
iu  which  would  have  enabled  me,  in  the  con- 
scientious discharge  of  my  duty,  to  refuse  the 
defendants'  application,  I  should  have  done 
so.  But  as  it  is,  the  law,  and  the  facts  of  the 
case,  however  atrocious  the  latter  may  be, 
compel  me  to  decide  in  their  favor. 

In  conclusion,  I  would  remark  that  our 
Legislature  having  employed  a  language  so 


intelligible  and  so  decisive,  I  must  assume 
that  the  law  means  precisely  what  is  there  so 
clearly  enacted, — no  more  and  no  less.  And 
I  am  of  opinion  that  the  letter  and  the  spirit 
of  the  law  are  here  in  perfect  harmony,  and 
that  this  exemption  from  arrest  on  civil  pro- 
cess to  be  found  in  the  statute  has  not  been 
made  without  good  reason.  Were  it  lawful  to 
arrest  foreigners  here  by  capias ,'  and  to  detain 
them  in  confinement  upon  civil  liability,  aris- 
ing out  of  crimes  or  dUliis  alleged  to  have 
been  perpetrated  in  foreign  States,  such  a 
mode  of  proceeding  might  lead  to  incalculable 
abuse  and  hardship  in  individual  cases,  and 
might,  moreover,  be  fraught  with  perilous 
consequences.  I  am  aware  that  this  is 
not  a  case  of  international  law.  Neither  trea- 
ties, nor  the  mutual  comity  between  nations 
come  under  my  consideration.  I  have  nothing 
to  do  with  either,  nor  have  I  to  analyze  or 
discuss  ab  conveniente,  or  ab  tnconveniente  ar. 
guments  in  this  matter  j  my  duty  is  simply 
to  decide  a  question  of  municipal  law.  But 
in  doing  so  I  may  state  that  it  is  easy  to 
conceive  instances  where  parties  might  be 
subjected  to  long  detention  upon  civil  process 
in  Canada,  and  be  afterwards  acquitted  of  the 
criminal  charge  in  the  country  *here  the 
crime  was  alleged  to  have  been  committed. 
Besides,  it  would  not  be  difficult  to  suppose  a 
variety  of  cases  in  which  false  or  doubtful  ac- 
cusations might  result  in  flagrant  injustice 
and  mischief,  unless  special  provisions  existed 
to  avert  such  consequences. 

In  my  opinion  our  Legislature  has  wisely 
guarded  against  the  possibility  of  such  occur- 
rences, and  although,  in  this  case,  it  is  much 
to  be  regretted  that  my  decision  should  come 
to  the  relief  of  vagabonds  and  professional 
thieves,  under  the  circumstances  proved,  yet, 
on  the  other  hand,  I  must  look  to  the  statute 
and  to  the  facts  established,  and  not  to  the 
character  of  the  defendants. 

It  would  be  in  the  highest  degree  dangerous 
for  any  Court  or  Judge,  without  the  express, 
the  clearest  sanction  of  the  law,  to  establish  a 
precedent  such  as  that  contended  for  by  the 
plaintiffs.  The  petitions  are,  therefore,  granted. 

8.  Bethune,  Q.C.  and  E.  Carter,  Q.C.,  for 
the  plaintiffs. 


Digitized  by 


Google 


216 


LOWER  CANADA  LAW  JOURNAL. 


[March,  1867 


A.  &  TF.  Robertson,  and  W.  H.  Kerr,  for 
the  defendants. 

[Note.— The  case  was  immediately  inscribed 
for  Review,  the  defendants  in  the  meantime 
being  detained  in  custody.] 

CIRCUIT  COURT. 

Broroe  Co.,  Jan.  26. 
EASTMAN  v.  ROLAND  alias  ROUNS. 
Parol  testimony  was  received  to  prove  a  ver- 
bal agreement  extending  terms  of  a  written 
contract  filed  in  the  cause,  affecting  a  sum 
above  $50. 

Costs  were  allowed  defendant  in  an  action 
upon  a  promissory  note,  upon  proof  that  plain- 
tiff agreed,  after  the  institution  of  the  action, 
to  withdraw  the  same  on  payment  of  debt 
alone,  although  the  debt  was  not  paid  at  the 
rendering  of  judgment;  and  under  the  circum- 
stances, plaintiff's  attorney  was  not  allowed 
distraction  defrais. 

This  was  an  action  upon  a  promissory  note 
for  $68.  Defendant  pleaded,  1st,  an  agree- 
*  ment  by  plaintiff  to  extend  time  of  payment 
three  or  six  months  or  longer,  previous  to  the 
institution  of  the  action ;  also,  a  promise  on 
the  part  of  plaintiff  to  withdraw  action  and 
pay  his  costs  j  concluding  by  tender  of  debt 
without  depositing  the  same  in  Court. 

Two  witnesses  were  examined  to  prove  plea, 
under  objection  of  plaintiff's  counsel.  By  one 
of  the  witnesses  it  was  proved  that  plaintiff 
had  agreed  between  the  service  of  writ  and  re- 
turn to  withdraw  the  suit  and  pay  the  costs, 
provided  defendant  would  pay  the  debt.  The 
debt  was  not  paid,  and  the  action  was  there- 
upon returned  into  Court. 

Johnson,  J.,  in  rendering  judgment,  said 
that  plaintiff;  having  agreed  to  extend  the  time 
of  payment,  must  be  held  to  his  agreement. 
Judgment  for  debt  only. 

Before  the  Court  rose,  upon  application  of 
defendant's    counsel,    costs    were    awarded 
against  the  plaintiff. 
J.  B.  Lay,  for  the  plaintiff. 
E*  Bacicot,  for  the  defendant. 
(Reporter's  Note.— Plaintiff's  attorney   by 
his  declaration  demanded  distraction  defrais* 
He  submitted  this  point  to  the  Court,  and  in. 
sisted  upon  his  right  for  distractUm,  it  being 
personal  and  vested  in  him.    The  Court  held 
the  contrary.     Vide  Stigny  v.  Stigny,  2  Rev. 
de  Leg.  120  j  Converse  and  Clark,  12  L.  C.  R. 
402.— J.  B.  Lay.) 


RECENT  ENGLISH  DECISIONS. 

queen's  bbnch. 
Marine  Insuranee-~GeneraZ  Averagt.—k 
ship  was  submerged  in  deep  water  with  heavy 
cargo  on  board  ;  there  was  a  common  peril 
of  destruction  imminent  over  ship  and  cargo 
as  they  lay  submerged  ;  the  most  convenient 
mode  of  saving  ship  or  cargo,  or  both,  was  by 
raising  the  ship  together  with  the  cargo ;  the 
cost  of  the  raising  would  be  an  extraordinary 
expense  for  the  common  benefit  of  both,  and 
the  cargo  would  be  liable  to  general  average 
contribution,  and  the  shipowner  would  hate 
a  lien  on  the  cargo  to  secure  payment  of  that 
general  average.    The  ship  being  insured  :— 
Held,  that  in  determining  whether  or  not  the 
ship  was  a  constructive  total  loss,  the  amount 
of  general  average  which  would  be  contribut 
ed  by  the  cargo  must  be  taken  into  account, 
and  the  cost  of  raising  the  ship  calculated  as 
reduced  by  that  amount.  Kemp  v.  HaUidq, 
Law  Rep.  1  Q.  B.  620. 

Action  for  Reward— Information  leading  to 
apprehension  of  Offender.— The  defendant's 
shop  having  been  broken  into,  and  watches 
and  jewellery  stolen,  the  defendant  advertised, 
"  A  reward  of  £250  will  be  given  to  any  per- 
son who  will  give  such  information  as  shall 
lead  to  the  apprehension  and  conviction  of  the 
thief  or  thieves."    In  about  a  week,  R.  having 
brought  one  of  the  stolen  watches  to  the  plain- 
tiff's shop,  the  plaintiff  gave  information,  and 
R.  was  apprehended  the  same  day  with  another 
of  the  stolen  watches  upon  him.     After  two  or 
three  days,  R.,   being  in  custody,  told  the 
police  that  some  of  the  thieves  would  be  found 
at  a  certain  shop,  and  there  they  were  appre- 
hended a  week  afterwards,  and  subsequently 
convicted.    In  an  action  by  the  plaintiff  for 
the  reward,  the  jury  having  returned  a  ver- 
dict for  the  plaintiff:— Held,  that  the  informa- 
tion given  by  the  plaintiff  was  not  so  remote 
as  that  it  could  not  be  said  to  have  "  led"1  to 
the  apprehension  of  the  thieves;  and  that  the 
judge  had  properly  left  the  evidence  to  the 
jury,  pointing  out  the  remoteness  of  the  infer, 
mation.     Tamer  v.  Walker,  Law  Rep.  1  Q. 
B.  641 . 

[This  judgment  has  since  been  affirmed  by 
the  Exchequer  Chamber.] 
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THE  RAMSAY  CONTEMPT  CASE. 

Wo  devote  a  considerable  portion  of  our 
space  this  month  to  the  proceedings  before 
the  Court  of  Queen's  Bench  in  the  case  of  Mr. 
IUiisay.  Unless  the  Judicial  Committee  of 
the  Privy  Council  see  fit  to  entertain  an  ap- 
peal, the  judgment  of  our  highest  Colonial 
Court  is,  of  course,  final  and  conclusive,  and 
we  think  it  must  be  conceded  that  the  weight 
of  authority  is  entirely  on  the  side  of  the  major- 
ity. We  admit,  however,  the  cogency  of  Mr. 
Justice  Mowklst'b  argument  There  is 
eanething  startling  in  the  assertion  of  our 
Supreme  Court  that  in  certain  exceptional 
cases,  called  contempts  of  Court,  the  same 
individual  may  be  the  accuser,  the  witness, 
sod  the  judge,  and  his  judgment  final  and 
irreversible.  As  stating  this  side  of  the  ques- 
tion, we  give  here  Mr.  Ramsay's  letter  to  the 
Editor  of  the  Montreal  Gazette,  under  date 
March  llih. 

u  So, — You  have  very  properly  said  that 
the  judgments  in  my  case  give  cause  for  alarm 
to  the  whole  community,  and  the  judgment  of 
Saturday  does  not  tend  to  allay  the  apprehen- 
sion. It  will  be  observed  that  the  question 
decided  is  not  whether  this  or  that  thing  is  a 
contempt;  but  the  judges  have  laid  claim  to 
two  privileges  which  axe  totally  incompatible 
with  the  liberty  of  the  subject : 

1st.  That  any  judge  may  construe  an  act 
either  in  Court  or  out  of  Court,  into  a  con- 
structive contempt  of  Court 

2ed.  That  his  decision,  whether  regular  or 
irregular,  is  not  subject  to  any  kind  of  revi- 
sion; nay,  not  even  in  Error. 

In  addressing  you  now  I  have  no  other  ob- 
ject than  to  prevent  any  misrepresentation 
being  attempted  as  to  the  true  issue— an 
issue  in  which  I  am  far  less  interested  than 
most  other  people.  Had  I  sought  my  own 
ease  and  convenience,  I  could  possibly  have 
obtained  the  remission  of  the  fine ;  but  it 
seemed  to  me  that   the  question  involved 


should  not  be  so  evaded.  If  the  judges  collec- 
tively arrogate  to  themselves  such  privileges 
as  these,  the  proper  remedy  is  one  that  shall 
be  of  general  and  not  of  partial  applicability. 
In  a  word,  if  they  declare  that  by  law  they 
have  powers  dangerous  to  society,  why  then 
the  law  must  be  changed.  To  bring  about 
this  change  the  general  question  must  not  be 
lost  sight  of  in  the  particular.  It  is  not 
whether  under  the  circumstances  the  letters 
complained  of  ougjit  to  be  considered  a  con- 
tempt; but  whether  the  complainant  can  be 
at  once  complainant  and  judge,  and  this  ' 
finally,  arbitrarily,  and  without  responsibility. 

As  I  shaH  have  other  opportunities  of  en- 
tering into  the  whole  merits  of  this  case,  it 
is  not  now  my  intention  to  discuss  the  various 
judgments  given  on  the  preliminaries  of  my 
case;  but  they  have  one  common  feature 
which  I  think  it  right  to  indicate.  All  are, 
and  profess  to  be,  exceptions,  for  which  no  law 
is  cited,  and  no  serious  argument  attempted. 
Contempts,  we  are  given  to  understand,  are 
oases  totally  apart  from  all  others— they  are 
not  susceptible  of  definition,  and  they  have  no 
analogies.  They  are  so  subtle  that  no  general 
words  will  reach  them  j  they  are  not  included 
in  all  crimes  whatsoever,  nor  I  presume  in 
all  cases  whatsoever.  Will  such  a  state  of 
things  be  permitted  to  outlive  for  one  year 
the  announcement  of  its  existence  V 

No  one  will  object  to  the  fullest  discussion 
of  the  subject,  with  a  view  to  Legislative  inter- 
ference ;  but  it  may  here  be  observed  that  we 
have  two  examples  of  lawyers  modifying  the 
views  upheld  and  expressed  in  earlier  years. 
One  is  the  judge  concerned  in  this  case,  who, 
while  Solicitor  General,  drafted  the  bill  read 
by  Mr.  Ramsay  m  the  course  of  his  argument 
The  other  is  Mr.  Ersktub,  who,  according 
to  Chief  Justice  Dotal,  when  Lord  Chancel- 
lor, greatly  modified  the  views  contained  in 
the  letter  cited  ante,  page  146. 

The  elaborate  judgments  in  this  case  (espe- 
cially that  of  Mr.  Justice  Badgley)  leave 
nothing  to  be  said,  but  we  find  in  the  Ameri- 
can Lata  Register  for  January,  another  author- 
ity of  some  interest  Chancellor  Kent,  under 
date  13th  March,  1826,  writes  thus  to  Mr. 
Livingston,  criticizing  that  gentleman's  crim- 
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inal  code  for  Louisiana :    "I  am  entirely 
against  the  abolition  of  the  common-law  doc- 
trine of  contempts,   and  your  substitute  I 
humbly  conceive  to  be  wholly  inadequate. 
Your  provision  is  that  all  contempts  are  to 
be  the  subject  of  indictment  and  trial  by  jury. 
Now,  I  beg  leave  to  say  that  the  jury  are 
wholly  incompetent  to  judge  of  what  is  or  is 
not  decorous  or  insulting  language  to  a  Court. 
If  a  judge  was  called  a  blockhead  or  a  fool, 
one-half  of  the  rude  vulgar  jurors  of  the  coun- 
try might  think  it  a  very  smart,  and  possibly 
a  very  true  saying.    Besides,  the  remedy  by 
indictment  is  too  slow.    Must  a  judge  sit 'and 
hear  the  contempt,  and  wait  six  months  before 
the  trial  in  a  Criminal  Court  can  afford  him 
redress?     Besides,  you  make  no  provision 
for  insulting  gestures,  or  looks,  or  actions. 
Yon  say  that  if  any  person  by  words,  or  by 
making  a  clamor  or  noise,  wilfully,  &c,  he 
may  be  removed  and  punished.    So,  if  he  use 
any  indecorous,  contemptuous,  or  insulting 
expressions,  in  the  opinion  6f  a  jury,  he  is 
to  be  punished.    So,  if  he  obstruct  the  pro- 
ceedings of  the  Court  by  violence  or  threats, 
he  shall  be  fined,  Ac.    Here  is  all  the  provi- 
sion for  contempts.    All  other  contempts  are 
abolished,  and  all  these  contempts  must  be 
tried  on  indictment,  or  information,  in  the 
usual  form.    Now,  I  say  you  do  not  reach  a 
thousand  nameless,  but  gross  and  abominable 
contempts,  that  may  be  offered  in  Court. 
The    impudent   or   malicious  offender  can, 
Proteus-like,  elude  all  your  rattling  chains, 
and  insult  with  impunity.    Insults  to  a  court 
ought  to  be  punished  with  the  celerity  of 
lightning,  and  here  you  wait  the  slow  process 
of  indictment  for  an  open  insult  to  the  bench. 
I  never  would  accept  a  judicial  office  under 
any  government,  if  I  was  to  be  left  so  naked 
and  defenceless  as  you  in  this  chapter  leave 
the  Louisiana  judges.    It  is  by  far  the  most 
exceptionable,  the  most  distressingly  excep- 
tionable, part  of  the  penal  code/' 

A  case  recently  before  the  Court  of  Common 
Pleas  in  England,  cited  below  from  the  "  Law 
Reports,"  shows  that  the  English  judges  do 
not  coincide  with  Mr.  Ramsay's  views  as  the 
recusation  of  the  judge  who  complains  of  the 
contempt.  We  shall  notice  McDermott's  case, 
<Law  Rep.  1  P.  C.  260,)  in  our  next  issue. 


Officer— Interest  in  the  Justices  sitting  upon 
the  Inquiry. — A  clerk  of  the  peace  having 
,  received  fees  to  which  the  justices  thought  he 
was  not  entitled,  they  withheld  a  portion  of 
his  salary,  and  upon  a  mandamus  unsuc- 
cessfully  resisted   his  claim,   and   thereby 
incurred  costs,    for  the  payment  of  which 
the  quarter  sessions  made  an  order,  which 
it  was  the  duty  of  the  clerk  of  t£e  peace 
to  enter  on  the  records  of  the  Court  and  cer- 
tify to  the  county  treasurer  for  settlement. 
The  clerk  of  the  peace,  conceiving  that  the 
order  was  illegal,  because  no  full  bill  of  costs 
had  been  brought  before  the  Court,  and  also 
because  he  thought  the  costs  were  not  such  as 
ought  properly  to  be  charged  upon  the  county- 
rate,  but  should  have  been  paid  by  the  jus- 
tices who  by  disputing  his  claim  had  impro- 
perly incurred  them,  declined  to  record  the 
order  or  to  give  the  necessary  certificate.    The 
quarter  sessions  thereupon  referred  it  to  the 
finance    committee,   to  consider  and  report 
what  ought  to  be  done  under  the  circum- 
stances ;  and  upon  their  report  a  charge  was 
preferred  against  the  clerk  of  the  peace,  in  the 
name  of  the  county  treasurer,  of  having  "  mis*- 
demeaned    himself  in  the  execution  of  his 
office."     The  matter  was  heard  before  the 
'justices  at  the  next  court  of  quarter  sessions, 
and  they  unanimously  found  that  the  clerk  of 
the  peace  had  been  guilty  of   the   offence 
charged  against  him,  and  adjudged  him  to  be 
dismissed  from  his  office,  and  appointed  the 
defendant  to  suceeed  him.    In  an  action  by 
the  clerk  of  the  peace,  for  money  had   and 
received,  to  try  the  defendant's  right  to  the 
fees  of  the  office : — Held,  that  the  justices  in 
quarter  sessions,  being  a  competent  tribunal 
to  hear  and  determine  the  charge,  and  having 
determined  it,  this  Court  could  not  question 
the  propriety  of  their  decision ;  and  that  n-o 
such  Interest  appeared  in  the  justices,  or  in 
any  of  them,  as  to  disqualify  them  from  acting 
as  judges  in  the  matter.     Wildes  v.  Russell, 
Law  Rep.  1  C.  P.  722.    [In  the  course  of  the 
argument  and  judgment  in  this  very  interest- 
ing case,  several  observations  were  made  hav. 
ing  some  bearing  on  the  recent  contempt  case, 
The  Queen  v.  Ramsay.    Mr.  Bovill,  in  show- 
ing cause  against  a  rule  for  a  new  trial,  argued 
that  the  judgment  of  a  competent  tribunal, 
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good  upon  the  face  of  it,  could  not  be  im- 
peached in  the  way  attempted.  He  referred 
to  Carus  Wilson's  case  (7  Q.  B.  984,  1015), 
an  order  of  commitment  for  contempt  of  the 
Boyal  Court  at  Jersey.  Mr.  Bovill  further 
observed :  "  The  fact  of  some  of  the  jus- 
tices present  when  the  matter  was  heard 
being  members  of  the  committee  at  whose 
instance  the  charge  was  preferred,  cannot 
affect  the  validity  of  the  proceeding.  In  every 
case  of  commitment  fyr  contempt,  the  tribunal 
ordering  (he  commitment  is  in  some  sense 
deciding  in  its  own  case."  Willes,  J.,  in  the 
course  of  his  opinion,  remarked  upon  this  sub- 
ject:  "  As  to  the  other  point,  that  they  (the 
justices)  were  both  prosecutors  and  judges,  I 
cannot  bring  myself  to  feel  any  doubt.  As 
well  might  it  be  said  that  a  judge  who  sees  an 
offence  committed  before  him,  and  directs  a  bill 
to  be  sent  up  to  the  grand  jury,  ought  to  with- 
draw from  the  bench  when  the  charge  comes 
to  be  tried.  I  cannot  regard  the  justices  who, 
so  to  speak,  took  notice  of  the  alleged  contu- 
macy, and  complained  of  it  and  suggested  the 
prosecution,  as  parties  to  the  proceedings.'' 
And  Byles,  J.,  observed :  "  Contumacy  to  the 
Court  may  clearly  be  punished  by  the  Court 
itself.  This  case  bears  a  strong  analogy  to  the 
ordinary  case  of  a  contempt  of  one  of  the  supe- 
rior courts.  There,  the  judge  himself  suggests 
the  contempt,  and  it  is  inquired  into  before 
fern.  (See  the  authorities  collected  in  Ex 
parte Fernandez,  10  C.  B.  (N.  S.)  3 ;  30L.  J. 
(C.  P.)  321.)  It  would  be  no  objection  to  a 
proceeding  against  an  officer  of  this  Court,  that 
it  is  instituted  by  order  of  the  Court,  although 
the  Court  (or  a  member  of  it)  might  have  to 
appoint  his  successor.  In  all  cases  of  contu- 
*aqf  or  contempt  commuted  against  a  court  of 
justice,  the  proper  tribunal  to  proceed  to  pun- 
ishment is  the  Court  itself."] 


THE  ROYAL  INSURANCE  CO.  v. 
KNAPP  ET  AL. 

This  case  has  been  withdrawn  fiom  the 
Courts.  The  plaintiffs  have  compromised  the 
matter  by  paying  the  thieves  $50,000  for  the 
restoration  of  the  stolen  property,  and  the 
defendants  have  been  discharged  from  cus- 
tody.   The  judgment  of  Mr.  Justice  Monk, 


therefore,  stands  unreversed.  It  is  to  be 
hoped  that  some  action  will  be  taken  for 
the  purpose  of  enabling  the  colony  to  surren-  i 
der  miscreants  who  abuse  the  right  of  asylum, 
as  Messrs.  Enappand  Griffin  have  done.  If 
larcenies  to  the  amount  of  $1000  and  upwards 
were  included  in  the  Extradition  Treaty,  this 
class  of  offenders  would  be  reached,  and  sent 
back  to  receive  well-merited  punishment. 


THE  CONFEDERATE  COTTON  LOAN. 

The  following  opinion  has  been  obtained 
from  Sir  R.  P.  Collier,  the  late  Solicitor  Gen- 
eral, respecting  the  Confederate  Cotton  Loan. 

The  question  submitted  was  as  follows: 
"  Whether  or  not  merchants  and  others,  on 
being  sued  in  England  by  the  Government  of 
the  United  States,  for  property  or  money  held 
by  them  at  the  termination  of  the  war  be- 
longing to  the  Southern  States,  may  not  suc- 
cessfully plead  the  confederate  seven  percent, 
cotton  bonds  as  a  set-ofl)  to  the  extent  of  the 
amount  that  each  defendant  may  hold  of 
them  ?"  "  Opinion.  In  the  event  of  the 
United  States  Government  suing  in  the  Courts 
of  this  country  for  debts  due,  or  property  be-  - 
longing  to  the  late  Confederate  Government, 
I  am  of  opinion  that  defendants,  who  may  be 
holders  of  Confederate  Cotton  Bonds,  are  en- 
titled to  set  up  a  counter  claim  against  the 
U.  S.  Government  in  respect  of  these  bonds. 
The  counter  claim  will  be  founded  on  the 
principle,  that  if  the  United  States  assert  in 
our  Courts  claims  accruing  to  them  through 
their  succession  to  the  property  and  rights  of 
the  late  Confederate  Government,  they  are 
bound  by  the  liabilities  of  that  Government." 


COUNTY  OF  MEGANTIC. 

By  proclamation,  dated  March  16th,  the 
periods  of  holding  the  terms  of  the  Circuit 
Court  for  the  County  of  Megantic,  District  of 
Arthabaska,  have  been  altered,  and  the  terms 
fixed  as  follows:  Three  terms,  each  of  five 
days,  to  be  held  at  the  village  of  Inverness, 
from  the  13th  to  the  17th  of  March,  June, 
and  December,  both  days  inclusive. 
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BAR  OF  LOWER  CANADA. 
The  following  are  the  admissions  to  practice 
and  to  study  in  the  District  of  Montreal, 
since  October,  1866,  the  date  of  our  last 
list.  It  is  to  be  observed  that  the  names 
of  those  only  are  given  who  have  actu- 
ally received  their  Diploma  on  payment  of 
the  fees.  It  wil\  be  for  the  Council  to  see 
that  gentlemen  who  aspire  to  the  honor  of  a 
Diploma,  but  refuse  to  pay  their  fees,  do  not 
practice  illegally.  We  may  add  here  that  an 
effort  is  now  being  made  to  enforce  payment 
of  arrears  of  annual  subscriptions  due  by 
members.  The  readiest  method  would  be 
that  adopted,  we  believe,  in  Upper  Canada, 
viz.,  render  it  imperative  on  attorneys  to 
take  out  a  certificate  at  the  beginping  of  each 
year,  without  which  they  would  be  disquali- 
fied from  practising. 


ADJOB8IOlre  TO  PftAOnOl 


Kambs. 


[>AT»  OV  Ex- 
I  AXIVATIOir. 


Oscar  Provost 

Magloire  Desjardins, 

Alphonse  Houle 

Louis  N.  Demers. . . , 
Ferdinand  David. . . . 

Leon  L.  Cornell 

Arthur  B.  Longpre. 

Olivier  Auge 

John  A.  Bothwell . . 

Emery  Pen-in m. . 

Guillaume  N.  L.  BeaudJy 

MoIaeCorbeil ' 

Antoine  C.  H.  Prevoet. 
B.  A.  Ramsay 


DATlOf 

Diploma. 


L6th  Oct.,  1806180th  OeUl&es 

.  2ndJan.,1806hlthDec.,l£ft 

16ChOet,180«ttthD(e.JSK 

2ndOct,  18»m  Dee.,ltt 

17th  Dec.  Jttfflftm  DecJ» 

17th  Dee.  JftWlfth  D«uae 

,  8rd  Jan.  ,1866  6th  Jul  JW 

17th  Deo.,ltt6|aMh  JimttK 

17th  Dec.,1886|16th  Hardffl 

16th  MarchW  16th  MareW 

L6th  March'67S8ta  Mms* 

6th  March'67Mit  MirdM 


WbApdDm 
16th  Marchj7  4th  Aprfll3C7 


ADMISSIONS  TO  STUDY. 


Names. 

Ed.  Cornwallis  Monk. .  . 

L.  A.  MeConTllle 

Daniel  Darby 

B.  Fisher 

F.David 

J.  A.  Ouimet .*. . 

Wm.  de  Conroy  Harnett. 


Date  or  Amrasw* 


16th  October,  185. 
17th  December,  m 
17th  December,  m 
17th  December,  m 
17th  December,  1S& 
17th  December,  1S». 
16th  March,      1867. 


BANKEUPTCY-AS8IGNMENT8. 


SAMS  OF  OiflOLVKTiT. 


R^JI>KRCB. 


Bedard,  Eiie St.  Anne  de  1*  Perade., 

Boll,  Thomas ,..  «. *  ♦ . .  ■  Lindsay.  .  . . . . , , ...  , ... , 

BaUemereibosire St.  Ittml,  C.E. . 

Bennett,  William,  individually  and  J 

u*  former  co-partner  {with  iivo.  J 

Pickup}  of  Wm,  Bennett  4;  Co,,.  ) 
Borjrmsn,  Frederick . 

Bernard,  R«mi 

Booth,  Ile.tiry,  jun... 

Branch  and,    Norbert,  individually  )  ; 

and  ait  partner  of  N.  Jc  Ar  Bran- J  ,St.  Cecily  Valley  field. 

chand,  and  Brancbaud  Jt  Frere. .  J 
Brospeuu,  Edmotid.  ..,..., , , , , ...  , . ,  .  I  St .  tWmi . 

Buhner,  Thomas 

Cameron,  Angus. . , . . 
Cameron,  Donald1  B.- 


Montreal , 


Hamilton.,, ,,,, 
St.  Hyaclnthe  « 
St.  Catherine*.. 


Camp  bell ,  Daniel  James. . ,  .«.»,*-**  Nupuuec 


Ingenoll.C.W 

Vanfcle**  Hill,  C.W.. 
Windsor 


Carrier,  Ferdinand,  doing  business  1 
a*  F.  Carrier  &  Co.  . ..,. 

Clark,  John..  ......*: 

Clinton,  Adam. 

Clinton,  James..  * , 

Cochrane,  Robert. .,,...,, 

Cote,  TGlesphore 

Danwrean,  Juwiih, . 

Deliale.W.  H 

Dob*ont  James. ....... 

i>uplesjusr  Tbomas  Cyroid . 
Erly ,  Thomas.  >.,..,,,,,., 

Forbes,  Alexander , ,,, 

Forbes,  Thomas.*  .►,..,,., 

Fuller,  Joseph ,,... 

Garden,  William  N 

fjlawford,  James.. , . 

Grapt,  William  W.. ...... 

GreeiueWf  Robert, 

Gnnn,  James ,,,.,, 

Gutin  k  Rutherford * 

Hall,  John  11., 

Hall,  Lockhart  K  ........ 

Haskt'tt.  Jamt>  and  Henry 


Harper,  Ricbard..,.*, ^..Uuelpu  . 


Township  of  Feuelon  . .  ,,  S.  C,  Wood 

Woodstook Ja».  Mc Whirter, 

Tilsonburg ,  ,....,■....,.,,  Jas,  Mo  Whirter. 

Peterborough Grorge  Bell.  * 

Quebec.  ,  ...,.,.,,...,,< .  Wm   walker 

Yercheros,  C.E , . .  John  Why  to. .  t , 

Brantford... A.  W.  Smith.,, 

Toronto Thomas  Cmrfcieu 

Suobec , A,  FlMll 
in^rston ...,*..,  John  Whyte 

Hamilton .....».,  J.  J.  Vasqn,. 

tftrathmy. .Philip a  Hois. 

Bnuitford ,.,.,  At  W,Smlth,+ 

WrilanA*,..   James McGlaaban 

MorTlsburg,  C. W. .,.,.,, .  John  Whyte. . 

Montreal , A,  B.  Stewart . ,  t 

Owen  Sound ,..,,.,.  Goorce  J.  Gale.. 

Iflgenotl. . . .  h  ,  ....,„ , . , . '  Ju.  Mo  Whirter, . 

lugersoll Jas.  Mc Whirter. 

Bfagog,  C,E,. A.  M.  Smith 

<t!uirttoa4 J.  UTiM-rill 

London.. t *..*...,..  Tbos.  Cburcher. . 


I  RKmoBWca. 


A.  B.  Stewart. . . . 

9,  C.  Wood 

A.  B.  Stewart. . . . 

T.  Sauvageau. . . . 

W  F.  Findlay, , . 

T.  SanTOgeau 

J.  II,  ArniAtronf 

T.  Sanvagean. .,. 

T.  SauTugeau 

l'hili|iS.ltow...H 
John  Why  to.,... 
J.  McCrae.,..,. 
WtgH  Bubluaon, 

Wm.  Walker,. . , 


Mmttiirt  t 

I  .ill.  I -;l  v..  , 

Montre*!  , 
Montreal, , 


IMF! 

tica 


Hamilton, 
Montreal.. 

St,  Catherines 

Montreal.. 


SfnutrcaJ,, . 
Montreal^  * 
Montreal.,, 
Windsor.,. 
Napanoo.  . . 

Quebec  . . , , 

Li&dnaT. ,. . 
Wood^flek 
Woodstock 
Peldrtwrougb 


Quebec . 
M  ontreal^  *  < 
Brantford. 


E.  Newtoo , 


Quebec ,,,... 
Montreal...,, 

Hamilton  .... 

Montreal 

Brantfbrd. .. . 

Welland 

Montreal 

Montreal, 

Owen  Sound 
Woodsttteli , , 


Sberbroaka. 
Stanste*a... 
London. . ,». 
GueJpb,,... 
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▲ssioinaaro.HCbiittMidd.) 


maxb  ov  nraoLvxnT. 


BBBIDXHOB. 


ASSIGNEE. 


RJBIDENOX, 


DATS  O*  1TO- 
TIGS  TO  TILM 


fflrinbotham,  Joseph.. 

Hilton,  Jean.: 

flogben,  Arthur , 

Hoomai,  Joseph  A. 

Howard,  Hiley 


Sarnia Qeotge  Stevenson 


Lindsay.. 

Toronto . 


Stansteed  Plata J.L.TerrW 


Jicota,  Joseph  E 

Jaw*,  James. , 

Joebert,  AntooJse  David. . , 

Kane,  John  A 

ftgte.Mobe 

Kerbjr.  William 

Kerr,  Dawson,  jun 

K«r,  Jamas 

Kimball,  John  Freeman .. . , 

Kiai.John 

Kom,  Henry 

Upierre,  Ernest  Alphonse 

LaMtton,  Ihomas , 

LTeoyer,  Joseph 

XeCowbrey,  John 

McDennott,  Patrick 

XeDoagall,  Bobert 

McEscbern,  John  D. ..... . 

McGarrey,  William. 

Mrtiarrey  William  H 

Mcintosh,  John. 

MeKenste.  WUHaaa. 

McPheison,  Robert 

Major,  Charles  B 

aalloy,  Peter  Watson 

husk,  George  F.. .  .t 

Mantoa,  Georae  Jaeob. . . . 

Martin,  Francois 

Morrow,  Henry 

Ctteary,  Jeresalah. 

Park,  Heron 

{anon,  Andre*  *  Co. 

mer,  John  8hn 

Meter,  Etyeh  Henry. 


gag,  Milton  Hatton . 

ewe  art,  John 

{eating,  Jared 

,  Andrew. . . . 


_- » John. 

usnpson,  Wffllam  A  . 

Ssdaaa,!!.- 


Bamilton 

Township  of  Eeqnesing, 

London 

Township  of  8altfleet.. . 

Montreal 

Amherstbi 


S.C.  wood.. 
W.T.Mason.. 


▼«T,  Fafaner  and  William. , 


W&1 

weoc, 


Henry  F.. 


tburg 

Boxton  Falls. 

Gnelph 

Goderich 

Orono .- 

aimcoe 

Township  of  Stanley. . . . 

London 

Ottawa. 

Township  of  Fullarton. . 

8t.AntoineAbbe 

Sarnla 

Sarnla 

Toronto 

Township  of  Minto 

Gait 

Petrolla. 

Toronto 

Mitchell 

Walkerton 

Hollin,O.W 

Brampton 

Township  of  Eldon. 

Ottawa 

Montreal 

Stratford 

Lindsay 

Magog,  C.E 

Hamilton 

Peterborough 

West  Farnnam. 

Newmarket. 

Embro. .. 

Longueuil,  C.E. 

St.&mi 

Tp.  of  Waterloo,  C.  W. . 
Plessisville  de  Somerset. 

Collingwood 

Lindsay 

Brentford 

Georgetown,  C.  W 

St.  Johns,  C.E 

Hamilton 

Summerstown,  C.  W. . . . 

London 

Picton 

Beaverton 

Township  of  Boston. . . , 

Sarnla. 

Brighton , 


J.J.Mason 

John  Lynch.... 
L.  Lawrason..., 

J.J.Mason 

T.  Sauvageea. . . 

J.  McCrae 

Win.  Coote 
Thos.  Sanndera. 

8.  Pollock 

E.A.Macnachtan 
A.  J.Donly..... 

8.  Pollock 

L.  Lawrason.. . . 
Francis  Clemow 
Thos.  MlUer.... 
T.  Sanyaffean. . . 
George  Stevenson 
George  Stevenson 
Thomas  Clarkson 
Thomas  Saunders 
Alex.  McGregor. 
W.F.  Findlay...- 
Thomas  Clarkson 

thos.  Miller 

W.  Collins 

A.B.Stewart... 

John  Lynch 

S.  C  Wood 

Francis  Clemow . 

T.  S.  Brown 

Thos.  Miller 

8.  C.Wood 

A.M.  Smith 

W.F.  Findlay... 
James  Campbell.. 

John  Whyte 

Don.  Sutherland. 
Jas  MoWMrter.. 

T.  S.  Brown 

T.  Sauvageau.... 

H.  F.  J.  Jackson. 

Win.  Walker.. 

Joseph  Rogers. 

S.  C.  Wood.... 

A.  W.Smith... 

Isaac  Hunter.. . 

T.  S.Brown... 

W.  Roberts.... 

John  Whyte... 

Thos.  Churcher. . 

N.  MoL.  Bocams 

,  James Moflatt... 

,  J.  L.  Lafontaine 

.  George  Stevenson 
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Sarnia 

Lindsay , 

Toronto 

Stansteed  PI 
Hamilton. . . 
Brampton.. «. 

London 

Hamilton. . . 
Montreal.... 
Windsor.... 
StJohns,C.E. 

Gnelph 

Goderich.. . . 
Cobourg.... 

Simcoe 

Goderich.... 

London 

Ottawa. 

Stratford.... 
Montreal.... 

Sarnia 

Sarnia 

Toronto 

Gnelph 

GaltTT. 

Hamilton... 

Toronto 

Stratford.... 
Walkerton.. 
Montreal.... 
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Lindsay..... 
Ottawa.  .... 
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Lindsay 
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Hamilton 
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Montreal 
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Montreal 

Montreal 
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Quebec 

Barrie 
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Feb.  26th. 
March  26th. 
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Feb.  22nd. 
March  26th. 
March  2nd. 
March  18th. 
March  9th. 
March  26th. 
March  18th. 

Feb.  28th. 
March  8th. 

Feb.  26th. 
March  2nd. 
March  11th. 
March  Uth. 

Feb.  28th. 
March  28rd. 
March  8th. 
March  4th. 
March  28th. 

Feb.  28th. 
March  26th. 
March  18th. 
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Feb.  26th 
March  16th. 
March  28th. 
March  20th 
March  6th 

Feb.  28th. 
March  6th. 
March  26th. 

Feb.  27th. 

Feb.  27th. 
March  20th. 
March  21st. 
March  16th. 
March  28rd. 
March  7th. 
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Barrie 
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March  Uth. 

March  9th. 
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Testamentary  Brevity.  —  One  Charles 
Breusing,  the  proprietor,  in  his  lifetime,  of 
the  music  store  at  No.  701  Broadway,  died 
in  1863,  leaving  an  estate  of  $35,000,  and  the 
following  will:  "When  I  die,  Regina  Kauf- 
man shall  have  all  I  leave  behind  me.  C. 
Breusing.  A.  Hirsch,  M.  Hirsch  (witnesses)." 
After  some  years  of  litigation  the  will  has 
been  declared  to  be  valid. 


LAW   JOURNAL    REPORTS. 

PRIVY  COUNCIL  CASE. 

GUGY  v.  BROWN. 

Advocate  conducting  his  own  case — Eight  to 
fees. 

JBefc^thatan  advocate  of  Lower  Canada, 
acting  as  attorney  of  record  for  himself  in  a 
suit  to  which  he  is  a  party,  is  entitled  to  the 
usual  "attorney's  fees." 

Judgment  of  the  Lords  of  the  Judicial  Com- 
mittee of  the  Privy  Council  on  the  Appeal  of 
Gugy  v.  Broum,  from  Canada  :  delivered  1st 
February,  1867. 

Present : 
Sir  James  W.  Colvile.  • 

Sir  Edward  Vaughan  Williams. 
Sra  Richard  Torin  Kindbrbley. 
This  case  is  an  Appeal  from  the  Decree 
of  the  Court  of  Queen's  Bench  for  Lower 
Canada,  dated  the  19th  of  December,  1862. 
By  this  Decree  a  judgment  dated  the  2nd 
of  November,  1861,  of  the  Superior  Court 
of  the  District  of  Quebec,  was  reversed.  That 
judgment  was  pronounced  by  a  single  judge 
(Taschereau)  on  a  motion  'made  by  the 
present  appellant  to  review  the  prothono- 
tary's  taxation  of  a  bill  of  costs  which  had 
been  submitted  to  him  to  be  taxed,  by  the 
appellant,  under  a  prior  judgment  of  the  last- 
mentioned  Court  upon  a  proceeding  called 
"an  opposition,"  awarding  him  costs  as 
against  the  respondent  generally  by  the  words 
"  avec  dlpens."  The  question,  and  the  only 
question,  raised  and  decided  in  the  two  Courts 
was  whether  the  appellant,  who  was  an  advo- 
cate and  attorney  duly  admitted  therein,  and 
had  appeared  personally  in  Court  and  conduct- 
ed  his  own  case  as  attorney  on  record,  was 
entitled  under  the  said*  judgment  to  charge  in 


his  bill  of  costs,  and  to  have  allowed,  on  the 
taxation  thereof  against  the  respondent,  cer- 
tain fees  claimed  and  charged  by  him  in  re- 
spect of  his  character  of  attorney.  Judge 
Taschereau  decided  in  the  affirmative;  the 
Court  of  Queen's  Bench  in  the  negative. 

The  rule  for  deciding  this  question,  as  it  was 
said  by  C.  J..  Lafontaine,  in  Brown  v.  Gugy 
(11  Lower  Canada  Reports,  407),  must  be 
furnished  by  reference  to  the  French  and  not 
to  the  English  law,  because  the  then  existing 
French  law  was  dominant  in  Lower  Canada 
when  it  was  conquered  in  1759,  and  conse- 
quently that  law  continues  to  be  dominant 
there,  subject  to  any  alterations  which  have 
been  introduced  by  Legislative  Acts  or  other 
competent  authority. 

It  is  necessary,  therefore,  to  inquire  what 
the  old  French  law  was  with  reference  to  this 
subject. 

On  behalf  of  the  appellant  several  authori- 
ties were  cited,  the  principal  of  which  are, 
"Le  Parfait  Procureur"  {Edition  1705), 
Pigeau,  Ferriere,  and  Serpillon.  These  are 
for  the  most  part  stated  in  the  appellant's  case, 
and  referred  to  by  Mr.  Justice  Taschereau 
in  11  Lower  Canada  Reports,  484-485.  And 
their  Lordships  are' of  opinion,  in  accordance 
with  the  opinions*of  Mr.  Justice  Meredith  and 
Mr.  Justice  Taschereau,  that  the  passages  cited 
from  these  books  constitute  a  preponderance 
of  authorities  in  the  French  law,  for  allowing 
fees  to  an  attorney  who  appears  as  such 
in  his  own  case. 

But  it  was  argued  for  the  respondent,  that 
the  old  French  law  has,  at  all  events,  been 
displaced  by  modern  authorities.  It  is  cer- 
tainly true  that  although  in  the  case  which  is 
the  subject  of  appeal,  when  in  the  Superior 
Court  of  Quebec,  Judge  Taschereau  adhered 
to  the  old  .French  law,  and  decided  the  case 
accordingly  in  favor  of  the*  attorney's  claim 
(see  11  Lower  Canada  Reports,  493),  yet  on 
three  earlier  occasions  the  Court  of  Queen's 
Bench  decided  the  contrary,  in  disregard  of 
that  law,  and  held  that  an  attorney  conducting 
his  own  case  is  not  entitled.  Two  of  these  cases 
were  decided  by  a  majority  of  three  to  two 
Judges,  in  Brown  v.  Gugy  (11  Lower  Canada 
Reports,  401),  and  Gugy  v.  Ferguson  (ibid 
409) ;  and  a  third  case  of  Fournier  v.  Cannon 


Digitized  by 


Google 


April,  1867.] 


LOWER  CANADA  LAW  JOURNAL. 


223 


was  cited  by  Mr.  Justice  Meredith,  in  his 
judgment  in  the  present  case  (see  Record,  p. 
32),  in  which  he  himself  and  all  the  other 
Judges  of  the  Queen's  Bench  appear  to  have 
concurred. 

In  the  judgment  now  under  appeal,  Mr. 
Justice  Meredith,  although  he  thought  it  right 
to  agree  with  the  majority  of  the  Court,  de- 
clared that  his  own  contrary  opinion  (express- 
ed in  Gugy  t>.  Ferguson)  still  remained  un- 
changed ;  and  Mr.  Justice  Mondelet  agreed 
in  that  unchanged  opinion,  and  differed  from 
the  other  Judges  of  the  Court. 

Mr.  Justice  Aylwin  appears  to  rest  his  judg- 
ment mainly  on  the  argument  that  the  tariff 
gives  fees  to  attorneys  only,  and  thus  in  effect 
denies  them  to  parties  who  are  not  attorneys, 
and  that  a  person  who  appears  in  person  can- 
not call  himself  an  attorney.  In  answer  to 
this  it  may  be  observed,  that  an  attorney  who 
conducts  his  own  case,  and  describes  himself 
on  the  face  of  the  proceedings  not  as  a  party 
suing  or  defending  in  person,  but  as  attorney 
on  record,  accepts  by  that  very  act  all  the 
duties  and  responsibilities  which  the  practice 
of  the  Court  imposes  on  attorneys  acting  for 
ordinary  clients.  Mr.  Justice  Meredith  founds 
his  judgment  merely  on  the  propriety  of  a 
judge's  deferring  to  the  authority  of  adjudged 
cases.  Mr.  Justice  Badgley,  in  substance, 
takes  the  same  view  as  Mr.  Justice  Aylwin, 
with  the  addition  that  he  relies  on  the  circum- 
stance that  in  the  case  of  an  attorney  appear- 
ing for  himself,  inasmuch  as  in  the  proceed- 
ing by  way  of"  inscription  en  faux,"  the  law 
requires  a  special  procuration  from  the  party 
to  his  attorney,  as  the  foundation  of  the  pro- 
ceeding, there  would  bean  absurdity  in  taking 
such  a  special  power  of  attorney  from  a  man 
to  himself  j  and  further,  that  the  proceeding 
by  way  of  "  distraction  de  dlpens"  would  not 
be  practicable,  because  the  occasion  for  it 
could  never  arise.  But  their  Lordships  are 
constrained  to  observe  that  they  cannot  under- 
stand how  these  are  good  reasons  for  disal- 
lowing to  the  attorney  his  fees  for  services 
performed  in  the  cause  as  an  attorney. 

It  will  be  observed  that  in  no  one  of  these 
judgments  is  there  any  dealing  with  the  au- 
thorities cited  on  behalf  of  the  appellant  from 
the  old  French  law  books  in  favour  of  the  at- 


torney's right  The  judges  do  not  at  all  deny 
that  there  are  such  authorities,  or  attempt  to 
distinguish  them.  Mr.  Justice  Duval  alo&e, 
in  his  judgment  in  the  earlier  case  of  Brown 
v.  Gugy  (printed  in  the  appellant's  case,  page 
4),  says  that  the  opinion  of  Serpillon  on  this 
point  is  of  little  weight,  being  founded  on 
faulty  reasoning  only,  and  quotes  a  passage 
from  De  Jousse,  as  to  the  rights  of  avocates, 
as  a  conflicting  authority.  But  Mr.  Justice 
Meredith  observed  (11  Lower  Canada  Reports 
412),  '•That  authority  (De  Jousse)  is  not  ap- 
plicable here  in  Canada,  where  advocates  are 
also  attorneys.  It  must  be  recollected  that  in 
France  the  right  of  action  for  fees  was  not 
only  denied  to  advocates,  but  such  as  claim- 
ed them  were  struck  from  the  Rolls. "  And 
this  appears  to  be  the  only  authority  which 
has  been  cited  on  behalf  of  the  respondent 
from  the  French  law  books  in  denial  of  the 
attorney's  right  to  fees. 

With  respect  to  the  argument  founded  on 
the  Tariff  of  Fees,  the  Court  of  Queen's  Bench 
of  Lower  Canada  is  authorized  by  several  sta- 
tutes to  make  and  establish  Tariffs  of  Fees  for 
the  counsel,  advocates,  and  attorneys  practis- 
ing theiein.  But  the  object  of  such  a  Tariff 
appears  to  us  to  be,  not  to  confer  fees  on  any 
one,  or  to  deprive  any  one  of  them,  but  sim- 
ply to  fix  the  amount  of  them  for  particular 
services  done  by  such  officers.  If  at  the  time 
of  making  the  Tariff  an  attorney  acting  for 
himself  in  a  cause  was,  according  to  the  au- 
thorities cited  by  the  appellant,  entitled  to 
such  fees  as  would  have  been  payable  to  an- 
other attorney  acting  on  his  behalf,  it  surely 
was  not  meant  by  the  Tariff  to  alter  the  law, 
and  deprive  him  of  such  fees  altogether,  but 
merely  to  regulate  the  amount  to  be  paid  to 
him.  On  this  point  their  Lordships  concur 
with  the  view  taken  by  Mr.  Justice  Meredith 
in  Gugy  v.  Ferguson  (11  Lower  Canada  Re- 
ports, p.  418),  where  that  learned  judge  says, 
"  It  is  undeniable  that  the  appellant  is  an  at- 
torney, and  that  he  has  performed  certain  ser- 
vices in  this  cause  for  which,  when  performed 
by  an  attorney,  the  Tariff  allows  certain  fees ; 
and  I  really  cannot  see  anything  in  the  law, 
or  in  reason,  to  prevent  the  appellant,  an  at- 
torney, from  receiving  the  fees  usually  inci- 
dent to  the  services  which  he  performed.' f 
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But  it  is  intimated  m  the  judgment  of  C. 
J.  Lafontaine,  In  Brown  v.  Gugy,  and  asserted 
in  the  judgment  of  Mr.  Justice  Aylwin  in  the 
present  case,  that  the  practice  has  been  to 
disallow  fees  to  attorneys  conducting  their  own 
cases.  And  if  this  practice  had  been  shown 
to  be  uniform  and  long-established,  it  would 
certainty  have  gone  far  to  prove  that  the  old 
authorities  were  not  to  be  relied  on. 

But  there  appears  to  be  some  mistake  on 
this  subject ;  for  it  is  said  by  Mr.  Justice  Me- 
redith, in  Gugy  9.  Ferguson  (11  Lower  Cana- 
da Reports,  418),  "  The  practice  m  this  coun- 
try may,  I  think,  be  said  to  be  in  favour  of  the 
attorney.  The  Prothonotary  of  the  Superior 
Court,  an  officer  of  great  experience,  informs 
us  that  in  the  time  of  Chief  Justice  Sewell 
fees  in  such  cases  were  not  allowed  j  but  that 
in  the  time  of  Sir  James  Stuart  the  practice 
was  to  allow  them  ;  that  the  last-mentioned 
practice  has  continued  ever  since  j  and  he 
has  given  us  a  note  of  four  cases  in  which  at- 
torneys appearing  in  their  own  cases  have 
been  allowed  their  fees.  Under  these  circum- 
stances I  think  it  doubtful  whether  any  change 
in  the  practice  as  to  this  matter  ought  to  be 
made,  and  that  if  a  change  were  determined 
on,  it  ought  to  be  made  so  as  not  to  affect 
pending  causes." 

Whether  the  Court  of  Queen's  Bench  might 
lawfully  alter  the  law  under  the  statutory 
pOwer  conferred  by  the  Consolidated  Statutes, 
•  cap.  77,  sec.  15,  "to  make  and  establish  such 
rules  of  practice  as  are  requisite  for  regulating 
the  due  conduct  of  the  causes,  matters,  and 
business  before  the  said  Court,"  it  is  unneces- 
sary to  decide  ;  for  the  Court  has  in  fact  made 
no  such  rule,  nor  has  the  law  been  altered  by 
any  legislative  Act,  or  other  competent  au- 
thority. 

We  therefore  think  it  was  the  duty  of  the 
judges  of  the  Court  to  administer  the  old 
French  law,  and  that  they  could  not  alter  it, 
or  decline  to  apply  it,  on  grounds  of  supposed 
expediency,  as  they  appear  to  have  done  in 
the  judgment  in  the  present  case,  and  the 
preceding  cases  on  which  that  judgment  was 
founded. 

For  these  reasons,  their  Lordships  will  ad- 
vise Her  Majesty  that  it  should  be  reversed. 

Their  Lordships  do  not  think  it  should  be 


reversed  with  costs,  because  the  appellant  had 
a  full  opportunity  of  bringing  the  potet  before 
this  Committee,  add  of  obtaining  their  judg- 
ment when  the  former  case  of  Brown  *  Gugy 
was  before  them  (2  Moo.  N.  S.,  941).  Ha* 
the,  present  appellant  then  prosecuted  his 
cross  appeal,  the  question  which,  is  the  rob- 
ject  of  the  present  appeal  would  have  been 
then  decided.  His  neglect  to  do  so  has  bees 
the  occasion  of  the  costs  of  this  appeal  having 
been  incurred  j  and  their  Lordships  therefore 
think  he  ought  not  to  be  allowed  them.* 


SUPERIOR  COURT. 

February.  28Ul 
CAMPBELL  v.  THE  LIVERPOOL  AND 
LONDON  INSURANCE  COMPANY. 

'  Insurance — Notice  to  Insurer  of  change  in 
occupation  of  premises  insured. 

A  policy  of  insurance  contained  a  clause 
stipulating,  that  in  the  event  of  any  change 
in  the  occupation  of  the  premises  insured,  of 
a  nature  to  increase  the  risk,  the  insured 
should  be  bound  to  give  notice  thereof  to  the 
company  in  writing.  The  premises  were  oc- 
cupied as  a  saloon,  without  notice  to  the  Com- 
pany. A  fire  having  occurred,  and  an  action 
being  brought  on  the  policy : — 

Held,  that  the  insured  having  failed  to 
give  notice  in  writing  of  the  change  in  the  oc- 
cupation of  the  premises,  could  not  recover. 

Held,  also,  that  the  insurers  alone  were  the 
iudges  as  to  whether  there  was  a  greater  or 
less  risk  incurred  by  the  occupation  of  the 
premises  as  a  tavern  or  saloon. 

This  was  an  action  to  recover  under  a 
policy  the  loss  sustained  by  fire.  The  case 
was  .tried  before  Smith;  J.,  and  a  special  jury* 
on  the  12th  of  May,  1866,  and  a  verdict  was 
found  in*  favor  of  the  plaintiff.  The  plain- 
tiff moved  for  judgment  on  the  verdict,  and 
the  defendants  moved  to  set  .aside  the  verdict, 
and  for  judgment  in  their  favor  non  obstante 
veredicto. 

Berthelot,  J.  The  plaintiff  brings  the 
present  action,  as  representative  of  J.  C. 
Frank,  for  $3,000,  amount  of  insurance 
effected  4th  November,  1861,  on  a  building 
described  in  the  policy  as  a  four  tenement 
house,  situate  at  the  corner  of  Pinnacle  and 
Front  Streets,  Belleville,  C.W.    This  build- 

~^We  are  indebted  to  Mr.  I.  T.  Wotbenpoon,  f 
Quebec,  for  •  copy  ofthe  above  Judgment. 
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ing  was  destroyed  \xy  Are  on  the  13th  of  Jan- 
uary, 1865.  The  defendants  having  refused 
to  pay  the  amount  claimed,  the  plaintiff  in- 
stituted the  present  suit  on  the  7th  of  July, 
1865.  Several  pleas  have  been  filed,  but  the 
one  on  which  the  present  contestation  turns 
is  that  by  which  the  defendants  invoke  the 
second  condition  on  the  back  of  the  policy  or 
contract  of  insurance.  By  this  condition  it  is 
stipulated  that  in  the  event  of  any  change  in 
the  occupation  of  the  buildings,  of  a  nature 
to  increase  the  risk,  the  insured  should  be 
bound  to  give  notice  thereof  in  writing  to  the 
Company,  and  to  pay  an  additional  premium, 
in  default  of  which  the  policy  would  be  null. 
There  is  no  doubt  that  such  a  condition  is  a 
part  of  the  contract  which  must  be  strictly 
observed.  On  this  plea  the  plaintiff  has 
joined  issue  by  answering  that  there  had  been 
no  change  of  occupation  of  a  nature  to  aug- 
ment the  risk,  and  that  the  Company  had  no 
right  to  an  additional  premium.  That  after 
the  insurance  had  been  effected  several 
changes  of  occupation  had  taken  place  with 
the  consent  of  the  defendants,  among  others, 
that  these  buildings  had  been  occupied  as  a 
vinegar  manufactory  immediately  before  their 
occupation  as  a  tavern,  and  that  the  defend- 
ants had  sanctioned  this  occupation  as  a 
vinegar  manufactory,  which  was  more  dan- 
gerous than  a  tavern.  That  the  defendants, 
or  their  agent  at  Belleville,  Mr.  Chandler, 
knew  that  the  premises  in  question  were  oc- 
cupied as  a  tavern,  and  that  the  insurance 
was  renewed  on  the  4th  November,  1864,  on 
payment  of  the  same  premium. 

The  case  was  submitted  to  a  jury,  on*  sug- 
gestion of  facts  embracing  the  whole  contesta- 
tion, and  more  especially  on  the  two  points 
which  now  constitute  the  only  points  in  die- 
pate,  viz.,  1st.  Whether  the  occupation  of  the 
premises  as  a  tavern  increased  the  risk ;  2nd. 
Whether  the  defendants,  directly,  or  by  Mr. 
Chandler,  their  agent  at  Belleville,  had  consent- 
ed to  this  occupation,  so  as  to  preclude  them 
from  invoking  the  second  condition  above 
mentioned.  Ten  of  the  jury  replied  to  the 
seventh  question,  that  the  premises  had  been 
occupied  as  a  vinegar  manu&ctory  long  before 
the  4th  of  January,  1864,  and  that  this  risk  was 
as  great  as  thai  of  a  tavern.    But  this  cannot 


serve  as  a  ground  for  deciding  the  point  raised 
between  the  parties,  for  the  Insurance  Com- 
pany might  have  permitted  a  vinegar  manu- 
factory, or  closed  their  eyes  to  this  fact,  and  yet 
have  a  perfect  right  to  complain  of  the  occu- 
pation of  the  premises  as  a  tavern.  The  Com- 
pany alone  were  the  judges  as  to. whether 
there  was  a  greater  or  a  less  risk  incurred  by 
the  introduction  of  a  tavern,  and  so  long  as 
the  Compatfy  were  not  notified  of  the  fact  in 
writing,  or  did  not  do  anything  equivalent  to 
an  admission  of  the  change,  they  preserved 
their  right 

To  the  8th  question:  "Was  the  Company  or 
its  agent,  at  Belleville  aforesaid,  notified  or 
aware,  before  the  occurrence  of  the  said  fire, 
and  how,  of  the  occupation  of  the  said  build- 
ings and  premises  as  a  tavern  V  ten  of  the 
jurors  answered,  "there  is  no  evidence  of  the 
Company  having  been  notified  of  its  being  oc- 
cupied as  a  tavern,  but  we  think  the  agent  was 
aware  of  it."  The  latter  part  of  this  answer 
is  but  little  satisfactory,  and  expresses  a  great 
deal  of  doubt  in  the  minds  of  these  ten  jurors. 

To  the  9th  question,  they  replied  that  the 
substitution  of  a  tavern  for  a  vinegar  manu- 
factory  did  not  increase  the  risk  to  an  extent 
to  justify  an  increase  of  premium.  I  have  al- 
ready said  that  it  was  for  the  defendants  alone 
to  decide,  whether  the  risk  was  thereby  in- 
creased or  diminished. 

The  several  answers  oi  the  jury  being  in 
favor  of  the  plaintiff,  the  defendants  have  been 
compelled  to  move  that,  notwithstanding  the 
verdict  and  the  answers  of  the  jury,  judgment 
be  rendered  in  their  fevor.  Two  questions,  of 
law  and  of  fact,  present  themselves  for  deci- 
sion. On  whom  did  it  devolve  to  determine 
and  to  say  whether  the  occupation  as  a  tavern 
was  more  dangerous,  and  gave  rise  to  the  pay- 
ment of  an  add  itional  premium  ?  The  renewal 
of  the  insurance  by  the  payment  of  the  pre- 
mium in  November,  1864,  should  be  consider- 
ed  a  new  insurance  effected  on  that  day.  A 
few  authorities  will  show  what  was  the  duty 
of  the  insured,  who  must  be  supposed  to  have 
given,  or  who  should  at.  least  have  given  on 
that  day  a  description  and  designation  stating 
the  new  occupation.  Pothier,  No.  199.  "L'o- 
bligation  que  la  bonne  foi  impose  aux  parties, 
de  ne  rien  dissimuler  de  ce  qu'elles  savent  sur 
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les  choses  qui  sont  de  la  substance  du  contrat, 
ne  concerne  ordinairement  que  le  for  de  la 
conscience.  II  en  est  autrement  de  1' obliga- 
tion qu'elle  impose  &  chacune  dee  parties,  de 
ne  pas  induire  1' autre  en  erreur,  par  de  fausses 
declarations  sur  les  choses  qui  sont  de  la  subs- 
tance du  contrat :  celle-ci  concerne  lefor  exU- 
new.  Ces  fausses  declarations  peuvent  don- 
ner  lieu,  dans  le  for  exterieur,  J  faire  pronon- 
cer  la  nulliU  du  contrat."  "  Cela  a  lieu  quand 
me  me  1*  assure"  aurait  fait,  sans  mauvaisefoi, 
cette  fausse  declaration,  Slant  luimhne  dans 
Yerreur.  Gar  il  7  a  cette  difference  dans  tous 
les  contrats  inUress6sf  entre  le  casauquel  Tune 
des  parties  ne  dit  pas  ce  qui  est,  et  le  cas  au- 
quel  elle  dit  ce  qui  n'est  pas.  Dans  le  premier 
cas,  elle  n'est  pas  tenue  de  ne  1'  avoir  pas  dit, 
si  elle  ne  le  savait  Das  ;  mais  dans  le  second 
cas,  elle  est  tenue,  si  ce  qu'elle  a  dit  ne  se 
trouve  pas  veritable,  et  a  induit  1' autre  partie 
en  erreur ;  debet  presiare  rem  itd  esse  ut  affir- 
mant:' 

Boulay-Paty  on  Emengon,  Vol.  1,  pp.  16, 17. 
"  Onestcoupablede  dol  vis-A-vis  des  assureurs 
non-seulementlorsque,  pour  se  procurer  des  as- 
surances, ou  pour  les  in  viter  a  se  con  tenter  d'  une 
prime  moindre,  Ton  affirme  oul'on  fait  entendre 
des  faits  contraires  a  la  vlritl,  mais  encore 
lorsque  Ton  dissimule  des  circonstances graves 
qu'il  leur  eut  dte*  important  de  connaitre  avant 
de  souscrire  la  police." 

Quenault  "Assurances  Terrestres,"  No 
374.  "  L1  erreur  qui  tombe  sur  la  substance 
de  l'objetdu  contrat  e3t  en  effet  par  elle-m&me 
une  cause  de  nullitl.  Or,  on  doit  regarder 
comme  substantielles  dans  le  contrat  d'aa- 
surance,  toutes  les  circonstances  qui  peuvent 
augmenter  ou  changer  les  risques  dont  se 
charge  l'assureur.  -I/ opinion  du  risque  est  ce 
qui  determine  le  consentement  de  Vassurew  : 
si  la  specification  de  la  chose  assuree  et  des 
risques,  faite  par  1' assure*  dans  la  police,  nTen 
a  donne*  qu'une  fausse  opinion  a  Passureur, 
1*  assurance  doit  etre  annullle,  comme  riayant 
iU  consentie  que  par  erreur"  Lastly,  I  shall 
cite  from  Boudousquie*  "Traite*  de  V  Assurance 
contre  1*  Incendie, ' '  No.  111.  "  L*  assure  doit 
done  declarer,  A  l'assureur,  la  nature  des  ob- 
jets  qu'il  fait  assurer,  celle  des  constructions, 
la  destination  des  batimens,  les  professions 
qu'on  y  exerce,  les  denies  ou  matieres  hasar- 


deuses  qui  y  sont  renfermes,  leur  communica- 
tion, leur  rapprochement  ou  leur  reunion  avec 
d'autres  b&timens  ou  d'autres  objete  d'un 
risque  plus  grave."  It  was  then,  by  law,  the 
duty  of  the  insured  to  make  known  the  change 
of profession,  or  change  of  occupation  which 
had  taken  place,  at  the  time  of  the  renewal 
of  the  insurance  in  November,  1864.  It  was, 
according  to  law,  for  the  Insurance  Company 
alone  to  determine  whether  they  would  charge 
a  higher  premium  for  a  tavern  than  for  a 
dwelling  or  a  vinegar  manufactory. 

And  now  as  to  the  question  of  fact  and 
evidence  laid  before  the  Jury.  It  has  been 
clearly  proved  that  the  occupation  of  a  house 
as  a  vinegar  manufactory  does  not  occasion  an 
increase  of  premium,  and  consequently  no 
presumption  unfavorable  to  the  defendants 
arises  from  the  fact  that  they  were  aware 
that,  previous  to  the  occupation  of  the  pre- 
mises as  a  tavern,  they  had  been  used  for 
a  vinegar  manufactory.  It  has  been  equally 
proved,  beyond  a  doubt,  by  various  insurance 
agents,  that  the  occupation  as  a  tavern  inva- 
riably causes  an  increase  of  premium,  and  I 
may  add  that  this  is  a  fact  very  generally 
known  by  all  those  who  have  premises  to  in- 
sure. 

There  only  remains  the  consideration  of  the 
pretension  that  Mr.  Chandler,  the  defendant's 
agent,  was  aware  or  should  have  been  aware 
on  the  day  he  consented  to  the  renewal  of  the 
insurance  in  November,  1864,  that  the  pro- 
perty, or  part  of  the  property  was  occupied  by 
one  Crouetas  a  tavern  or  saloon,  which  know- 
ledge, according  to  the  plaintiffs  pretensions, 
would  deprive  the  defendants  of  the  benefit 
claimed  by  them  from  the  change  of  occupa- 
tion of  the  premises,  and  from  the  absence  of 
any  notification  in  writing  to  them  of  this 
change.  On  this  head  we  have  the  evidence 
of  Mr.  Chandler,  which  evidence  has  not  been 
controverted.  Mr.  Chandler  expressed  him- 
self in  these  terms:  "Two  or  three  days 
after  the  fire  I  first  heard  of  the  said  premise* 
being  occupied  as  a  tavern.  I  swear  I  never 
heard  of  it,  never  had  any  intimation  of  it  5.  did 
not  know  of  it  in  any  way  before.  Had  Mr. 
Frank  notified  me  in  writing  or  informed  me 
of  a  change  in  the  occupation  of  the  said  pre. 
mises,  and  that  there  was  a  tavern  there,  I 
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should  have  charged  extra,  and  notified  the 
office  ia  Montreal  of  it  I  would  have  charged 
him,  had  it  been  left  to  myself,  7b  6d  extra  or 
10s,  according  to  the  new  tariff."  This  positive 
statement  of  Mr.  Chandler  is  to  some  extent 
confirmed  and  strengthened  by  the  testimony  of 
Mr.  Frank  on  the  same  point :  "  It  is  not  at 
all  likely  that  I  sent,  J  may  say  I  never  did 
send,  a  notice  in  writing  to  the  Company  that 
the  house  in  question  was  occupied  as  a  grocery 
and  saloon.  I  gave  no  notice  in  writing  to 
that  effect.  I  think  I  gave  a  verbal  notice,  I 
would  not  positively  swear  I  did."  The  con- 
tinuation of  Mr.  Frank's  testimony  on  this 
point  shows  that  he  has  no  recollection  of 
having  given  such  notice,  nor  of  the  place 
where  he  gave  it,  and  he  ended  with  this  ex- 
pression, "I  cannot  call  the  fact  to  mind  at 
all." 

There  is,  nevertheless,  the  latter  part  of  the 
answer  of  the  ten  jurors  to  the  8th  question 
quoted  above.  This. part  of  that  answer  is  as 
weak  as  the  part  of  Mr.  Frank's  evidence  just 
cited.  It  is  only  the  sequel  to  it,  for  there  is 
nothing  in  the  proof  which  can  justify  this 
answer  in  the  face  of  the  precise  testimony  of 
Mr.  Chandler  on  this  point. 

It  is  proper  to  observe  that  Mr.  Chandler, 
agent  of  the  Company,  took  exception  to  the 
feet  that  he  had  not  received  notice  in  writing 
of  the  new  destination  or  occupation  of  the  pre- 
mises, in  the  first  conversation  which  he  had 
after  the  fire— only  a  few  days  after,— with  the 
plaintiff's  brother,  Mr.  A.  A.  Campbell.  The 
latter  reports  their  conversation  on  the  sub- 
ject 

From  all  that  has  been  stated  above,  we 
must  necessarily  come  to  the  conclusion  that 
the  defendants,  and  their  agent)  Mr.  Chandler, 
had  never  been  notified  in  writing  according 
to  the  second  condition  on  the  back  of  the 
policy  j  and  there  is  no  evidence  that  Mr. 
Chandler  was  aware  that  the  tavern  of  Crouet 
had  replaced  the  vinegar  manufactory.  Even 
if  he  had  known  it,  this  would  not  have  pre- 
vented the  defendants  from  invoking  the  se- 
cond condition  of  the  policy,  which  imposed 
on  the  insured  -a  formal  obligation  to  give 
notice  in  writing  of  any  change  in  the  premises 
insured,  which  was  of  a  nature  to  increase  the 


risk  of  the  insurers.     See  Quenault,  pp.  62, 
63,  64.  Nos.  74,  75. 

As  to  the  waiver  resulting  from  the  Insur- 
ance Company  making  other  objections,  there 
was  nothing  to  prevent  the  defendants  from 
invoking  other  grounds  of  objection,  according 
to  the  principle  of  French  law,  that  the  debtor 
may  at  any  stage  of  the  case  oppose  every  ex- 
ception or  ground  of  exception  which  avails 
him.  Moreover,  in  the  case  of  Barsalou  vs. 
Royal  Insurance  Co.,  L.  C.  Reports,  a  pleading 
of  the  same  kind  was  admitted  and  allowed, 
after  the  defendants  had  filed  other  exceptions 
which  they  afterwards  abandoned. 

Verdict  set  aside,  and  judgment  for  the 
defendants. 

/.  /.  C.  Abbott,  Q.  CL,  fortheplaintiflfe. 
•  S.  Bethune,  Q.  C,  for  the  defendants. 


COURT  OF  .QUEEN'S  BENCH.— Appeal 
Side. 

March  5th. 
IRELAND,  (plaintiff  in*  the  Court  below) 
Appellant  j   and   DUCHESNAY  et  vie, 
(tiers-same  in  the  Court  below)  Respond- 
ents. 

Practice— Husband  and  Wife— "Party  in  a 
cause"— 0.  &  L.  C,  cap.  82,  sec.  14,  15. 

Held,  that  the  husband  of  a  marchande  pub- 
liaue  siparie  de  biens  by  marriage  contract, 
who  is  merely  brought  into  the  cause  to 
authorise  his  wife,  is  not  a  ''party  in  a 
cause"  within  the  meaning  of  C.  S.  L.  C, 
c.  82,  s.  15,  and  cannot  be  examined  as  a 
witness  for  or  against  his  wife.         , 

The  rule  of  Taw,  prohibiting  husband  and 
wife  from  being  examined  for  or  against  each 
other  in  civil  cases,  suffers  no  exception  in 
the  case  where  the  husband  is  the  agent  of  his 
wife,  a  marchande  publique,  and  sole  manager 
of  her  business  under  a  power  of  attorney. 

This  was  an  appeal  from  a  judgment  ren- 
dered in  the  Superior  Court  at  Montreal,  by 
Berthelotj  J.,  on  the  31st  May,  1865,  dismis- 
sing the  plaintiff's  contestation  of  the  respond- 
ents' declaration  on  a  saisie-arrU. 

The  plaintiff,  having  obtained  a  judgment 
against  one  William  Maume,  took  out  a  sai- 
rie-arrlt,  attaching  goods  and  moneys  belong- 
ing to  the  defendant  in  the  hands  of  Marie 
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Virginia  Juchereau  Duchesnay,  doing  busi- 
ness at  Montreal,  under  the  name  and  firm  of 
Cuvillier  &  Co.,  and  Maurice  Cuvillier,  her 
husband,  the  latter  being  brought  into  the 
cause  merely  as  authorizing  his  wife.  The 
tiers-same,  on  the  10th  November,  1863,  de- 
clared that  she  owed  the  defendant  nothing, 
and  held  no  goods  belonging  to  him.  The 
plaintiff  contested  this  declaration,  alleging 
that  at  the  time  of  the  service  of  the  writ  of 
same-arrit,  the  Herssaisie  had  in  her  pos- 
session certain  moneys  and  effects  belonging 
to  the  defendant.  The  Hers-saisie  answered 
that  the  defendant  was  indebted  to  her  in 
upwards  of  $4000.  Issue  was  joined,  and  the 
parties  proceeded  to  proof.  The  plaintiff  ex- 
amined Maurice  Cuvillier,  husband  of  the 
Hers  same,  and  also  one  Philip  S.  Ross,  an 
accountant,  who  had  make  an  examination 
of  Cuvillier's  books.  The  evidence  of  Mau- 
rice Cuvillier  was  objected  to  by  the  Hers- 
saisie,  on  the  ground  that  he  was  not  a 
"  party  "  to  the  cause,  within  the  meaning  of 
the  Statute,  being  merely  brought  into  the 
cause  to  authorize  his  wife ;  and  it  was  also 
objected  that  he,  the  husband,  could  not  be 
examined  as  a  witness  against  his  wife.  These 
objections  were  overruled  in  the  Court  below, 
but  the  final  judgment  in  the  case,  rendered 
by  Berthelot  J,,  dismissed  the  plaintiffs  con- 
testation on  the  ground  that  the  allegations 
were  not  proved,  and  that  it  had  not  been 
established  that  the  Hers-saisie  owed  the 
defendant  anything  at  the  time  of  the  service 
of  the  scnsie-arrtt.    The  plaintiff  appealed. 

Morris,  for  the  appellant.  As  to  the  objec- 
tion that  Maurice  Cuvillier  should  not  have 
been  examined,  it  must  be  observed  that  in 
this  case,  that  gentleman  acts  under  a  power 
of  attorney  from  his  wife,  manages  the  busi- 
ness exclusively,  and  is  the  only  person  who 
can  give  any  information  respecting  her 
affairs.  If  the  general  rule  be  applied  here, 
the  plaintiff  will  be  deprived  of  all  the  advan- 
tage which  may  be  obtained  by  the  examina- 
tion of  the  party  to  a  suit  Qui  facit  per 
alivm  facit  per  se:  in  examining  the  agent  in 
this  case,  the  plaintiff  should  be  considered  as 
examining  the  wife  herself.  Lastly,  the  hus- 
band should  here  be  considered  as  a  Umoin 
ntcessa&re,  as  he  is  the  only  witness  who  can 


give  any  information  respecting  the  affairs  of 
the  Hers-saisie. 

Badglet,  J.  In  this  case  the  plaintiff,  a 
judgment  creditor  of  one  William  Maume  the 
defendant,  to  a  considerable  amount,  attached 
by  satsie-arrlt  in  the  hands  of  Cuvillier  ft  Go., 
represented  by  the  Hen-same,  Dame  Dnehee- 
nay,  such  amount  as  might  be  due,  and  aoeh 
goods  as  might  belong  to  the  defendant  She 
made  her  declaration  in  the  usual  course, 
which  the  plaintiff  specially  contested,  and 
upon  that  contestation  the  following  facta  are 
alleged.  The  Hers-saisie  nlade  advances  in 
money  and  goods  to  the  defendant,  Maume, 
who  in  return  consigned  shipments  of  fish 
and  oil,  with  the  understanding  that  opon 
these  transactions  they  were  to  have  a  joint 
interest  in  the  profits.  The  defendant  had 
had  a  private  account  with  the  Hers-sawt, 
upon  which  he  was  largely  indebted,  and  the 
balance  of  profit  upon  the  joint  account  wac 
of  course  applied  by  Cuvillier  &  Col  to  reduce 
his  private  balance,  which  was  largely  again* 
him  at  the  time  of  the  attachment,  and  left 
no  money  due.  As  to  the  attachment  of 
goods,  the  plaintiff  has  limited  the  contests* 
tation  to  600  barrels  of  herrings,  which  he 
alleges  the  Hers-saisie  has  made  away  with 
by  fraud  and  collusion  with  the  defendant 
This  is  the  contestation. 

The  plaintiff  has  raised  the  contestation. 
It  is  fox  him  to  support  and  prove  it,  and  for 
this  purpose  he  brings  up  Maurice  Cuvillier, 
the  husband  of  the  Hers-saisie,  as  his  witness. 
This  witness  was  objected  to,  but  was  ad- 
mitted as  competent  by  the  Superior  Court. 
We  are  of  opinion '  that  he  was  not  a  compe- 
tent witness  in  the  case.  The  old  rule  of  law 
is  in  force  in  this  country — that  a  husband 
cannot  give  evidence  for  or  against  his  wife. 
The  clause  of  our  own  Statute,  C.8.LC.  cap. 
82,  sec.  14,  is  precise.  Its  object  was  to  do 
away  with  the  exceptions  of  the  old  law  under 
the  Ordinance  of  1667,  but  in  doing  so,  it  ex- 
plicitly prevents  husband  and  wife  from  being 
witnesses  for  each  other.  The  common  law 
of  the  land,  and  that  public  policy  which  is 
part  of  the  common  law,  preclude  such  exa- 
mination of  husband  and  wife.  It  is  true  that 
the  15th  section  of  the  same  act  provides  for 
the  examination  of  any  party  to  the  suit  as  a 
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witness.  It  suffiees  to  observe  on  this  point 
that  Maurice  Cnvillier  it  not  a  party  to  this 
suit,  that  he  is  only  in  the  suit  to  authorize 
hie  wile,  and  does  not  come  within  this  provi- 
sion. The  case  is  anomalous,  however.4  The 
wife  herself,  sipmU  de  bier*  and  a  marchande 
publiqut,  might  be  examined,  and  of  course 
would  know  nothing,  because  it  is  her  name 
alone  that  is  used  in  the  trade,  whioh  her 
husband  carries  on  for  her  as  her  agent  and 
attorney,  and  yet  he  cannot  legally  be  ex- 
amined as  she  might  be.  But  this  is  the  law, 
and,  therefore,  we  think  the  evidence  of  Mau- 
rice Cnvillier  should  have  been  rejected  and 
dismissed  from  the  record.  That  being  re- 
jected there  remains  no  other  evidence  in 
support  of  the  plaintiff's  contestation,  except 
that  given  by  Boss,  an  accountant,  who  was 
permitted  to  examine  the  books  of  Cuvillier 
&  Co.  This  is  wholly  insufficient  to  sustain 
the  plaintiff's  pretensions,  and  therefore  the 
judgment  must  be  confirmed. 

The  following  is  the  substance  of  the  re- 
corded judgment : 

The  Court considering  that  the  said 

Maurice  Cavilfier,  the  husband  of  the  respond- 
ent, is  not  a  party  to  this  cause;  considering 
that  the  said  Maurice  Cnvillier  has  been  ad- 
duced and  given  evidence  in  this  cause  on 
behalf  of  the  appellant  against  his  wife,  upon 
the  contestation  raised  by  the  appellant,  not- 
withstanding the  objection  by  the  respondent 
made  w  limine  to  the  examination  of  the  said 
Maurice  Cnvillier  as  such  witness;  consider- 
iogthat  by  the  law  in  force  in  Lower  Canada,  the 
husband  cannot  give  evidence  in  civil  matters 
for  or  against  his  wile  j  considering  that  the 
objection  so  made  to  the  examination  of  the 
said  Maurice  Guviilier  should  have  been  main- 
tained  by  the  Superior  Court,  and  that  there 
was  error  in  the  allowance  of  such  testimony, 
this  Court  doth  sustain  the  said  objection, 
and  doth  reject  from  the  record  of  this  cause, 
the  deposition  made  and  filed  therein  by  the 
said  Maurice  Cnvillier  as  such  witness ;  and 
considering  that  save  as*  aforesaid  there  is  no 
error  in  the  judgment  rendered  in  this  cause 
br  the  Superior  Court,  doth  confirm  the  said 
judgment  with  costs. 

Atlwts,  Drummoud,  and  Mokdblet,  JJ., 
concurred. 


Tommoe  &  Morris,  for  the  Appellant 
CarUsr,  PommoiUe  &  Bitownag,  for  the 
Respondents, 


0'CONNOB(defendant  in  the  Court  below), 
Appellant  j  and  RAPHAEL  (plaintiff  in  the 
Court  below),  Respondent 
Cause  of  Adton— Draft—Action  for  money 
overpaid--C.  8.  L.  C.  oap.  82,  see.  26. 
The  plaintiff,  residing  in  Montreal,  Lower 
Canada,  received  a  consignment  of  flour  from 
the  defendant  residing  in  Paris,  Upper  Cana- 
da, against  which  consignment  the  defendant 
drew  upon  him  for  $6000.  The  plaintiff  ac- 
cepted the  draft,  and  paid  the  money,  but  the 
proceeds  of  the  flour  were  afterwards  found  to 
fall  short  of  the  $6000.  The  plaintiff  having 
brought  an  action  at  Montreal,  in  Lower  Ca- 
nada, to  recover  the  deficiency : 

Held,  that  the  cause  ot  action  arose  out  of 
the  transactions  at  Montreal,  to  wit,  the  ac- 
ceptance there  of  the  consignment  by  the 
plaintiff,  the  sale  of  the  consignment,  the  ac- 
ceptance of  the  draft,  and  the  overpayment, 
and  that  the  action  was,  therefore,  rightly 
brought  at  Montreal. 

.  This  was  an  appeal  from  an  interlocutory 
judgment  rendered  in  the  Superior  Court  at 
Montreal,  by  Monk,  J.,  on  the  18th  June, 
1864,  dismissing  an  option  dfefthoJotre  filed 
by  the  defendant. 

The  action  was  brought  under  these  cir- 
cumstances :  The  plaintiff  is  a  produce  factor 
at  Montreal,  and  as  such  received  from  the 
defendant,  a  miller  and  trader,-  residing  in 
Paris,  Upper  Canada,  a  consignment  of  2000 
barrels  of  flour  to  be  sold  on  his  account  The 
plaintiff  sold  the  flour  at  Montreal,  but  before 
he  had  received  the  proceeds  of  the  sale,  the 
defendant,  in  anticipation- of  the  money  being 
received  by  the  plaintiff,  drew  upon  him 
(against  the  consignment)  for  $6000.  This 
amount  was  paid  by  the  plaintiff  at  Montreal, 
but  the  proceeds  of  the  flour  falling  short  of  the 
sum  so  paid,  the  plaintiff  brought  an  action 
for  the  recovery  of  the  amount  overpaid. 

By  the  declaration  the  plaintiff  alleged  spe- 
cially that  when  he  accepted  and  paid  the 
draft,  he  was  not  indebted  to  the  defendant  in 
Any  sum  of  money,  but  the  same  was  drawn 
against  the  consignment,  and  for  the  sole  ac- 
commodation of  the  defendant  By  a  second 
count  the  plaintiff  repeated  the  above  state- 
ment, omitting  the  consignor,  and  stating  that 
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at  the  time  of  accepting  the  draft  he  had  not 
in  his  hands  any  goods  or  moneys  of  the  defen- 
dant. 

To  this  action  the  defendant  pleaded  a  de- 
clinatory exception,  alleging  that  he  was 
wrongly  impleaded,  inasmuch  as  he  had  his 
domicile  in  Upper  Canada,  as  appeared  bj: the 
writ  of  summons  and  process  in  the  cause  ; 
that  moreover  it  appeared  that  the  cause  of 
debt  originated  in  Upper  Canada,  and  that  the 
action  under  such  circumstances  was  cogniz- 
able only  by  the  tribunals  of  Upper  Canada. 

The  case  was  submitted  on  the  following 
admissions:  "The  parties  admit,  but  .only 
for  the  purposes  of  the  issue  joined  on  the  ex- 
ception cUcUnaioire,  that  the  flour  referred  to 
in  the  plaintiff's  declaration,  was  consigned 
from  Paris  in  Upper  Canada,  by  the  defend- 
ant to  the  plaintiff  for  sale  to  be  made,  and 
that  the  same  was  by  the  plaintiff  sold  in 
Montreal  5  that  the  draft  referred  to  in  the  de- 
claration was  drawn  after  said  consignment 
against  the  said  consignment  of  flour,  and  that 
the  money  sought  to  be  recovered  by  plaintiff 
was  by  him  paid  upon  the  said  draft  at  Mon- 
treal, and  that  at  all  the  times  mentioned  in 
the  plaintiff's  declaration,  the  defendant  re- 
Bided  in  Upper  Canada.  That  the  said  con- 
signment, draft  or  bill  of  exchange  and  pay- 
ment as  above  mentioned,  set  forth  in  the  two 
counts  of  plaintiff' 8  declaration  before  the 
third  count  thereof,  constituted  for  the  pur- 
pose of  the  said  exception  the  sole  cause  of 
indebtedness  which  the  plaintiff  pretends  to 
claim  from  the  defendant  by  the  present  ac- 
tion. That  the  paper  writing  herewith  filed 
by  the  plaintiff,  is  a  true  copy  of  the  sold  note 
of  the  said  flour."  The  declinatory  exception 
being  dismissed,  the  defendant  appealed. 

Lqflamme,  Q.C.,  for  the  appellant.  The 
whole  question  was  a  question  of  law.  That 
the  draft  constituted  the  only  cause  of  indebt- 
edness of  the  appellant  to  the  respondent  was 
admitted.  If  so,  the  only  question  was  and 
is,  to  determine :  Where  is  the  contract  made 
between  the  drawer  and  drawee  on  a  draft  ? 
If  it  be  at  the  place  where  it  is  dated  and 
signed,  as  the  appellant  asserts,  then  the  judg- 
ment of  the  Court  below  is  unquestionably 
wrong.  / 

Ritchie,  for  the  respondent.  The  only  ques- 


tion in  this  appeal  is,  what  was  the  cause  of 
action  ?  The  respondent  submits  that  the  cau- 
ses— and  the  only  causes — of  action  were  the 
receipt  by  him  of  the  flour,  its  sale  and  the 
overpayment  made  by  him,  all  at  Montreal. 
The  draft  is  not  one  of  the  causes  of  action- 
it  is  merely  a  piece  of  evidence  of  the  amount 
paid.  The  plaintiff's  action  is  complete  with- 
out it.  The  fact  that  the  appellant,  for  his 
own  convenience,  gave  an  order  for  payment 
dated  in  Upper  Canada,  is  one  of  no  import- 
ance as  affecting  the  question  of  jurisdiction. 
The  liability  of  the  appellant  to  make  good  an 
amount  paid  for  him  at  Montreal,  without  con- 
sideration, arises  out  of  the  relations  existing 
between  him  and  the  respondent,  as  his  agent. 
It  was  within  the  jurisdiction  of  the  Superior 
Court  at  Montreal  that  the  liability  of  the  res- 
pondent as  a  factor  commenced — that  his  du- 
ties as  such  were  performed,  and  that  he  paid 
the  sum  sought  to  be  recovered  by  his  action 
in  the  Court  below.  The  position  of  the  res- 
pondent cannot  be  made  worse  than  it  other- 
wise would  have  been,  merely  because  an 
order  affording  him  ready  means  of  proving 
the  payment  made  by  him  in  Montreal  hap- 
pens to  be  dated  in  Upper  Canada. 

Aylwto,  J.  This  was  an  action  brought 
in  Montreal  against  the  appellant  as  a  person 
resident  at  Paris,  U.  C.  The  plea  is  by  ex- 
ception dtclinatoire  to  this  effect :  That  the 
defendant  was  wrongly  impleaded,  inasmuch 
as  he  had  his  domicile  in  Upper  Canada,  and 
the  cause  of  debt  originated  there.  But  it 
appears  that  there  has  been  an  admission  in 
these  words:  (His  Honour  read  the  admis- 
sion stated  above.)  Now,  in  consequence  of 
this  admission,  the  question  does  not  arise  at 
all,  and  therefore  the  judgment  was  perfectly 
right,  and  must  be  conflrmed. 

Drummokd,  J.  I  must  say  that  my  first 
impression  was  that  the  cause  of  action  arose 
in  Upper  Canada,  because  the  draft  was  signed 
there 5  but  on  looking  the  case  over,  and  seeing 
the  admissions,  it  appears  clearly  to  me,  that 
the  draft  was  only  incidental,  and  that  the 
transactions  in  Montreal  really  constituted  the 
cause  of  action. 

Badglet,  J.  In  the  first  place,  t}ie  con- 
signment in  itself  only  becomes  a  cause  of 
action  when  it  is  received  by  the  consignee, 
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and  even  then,  the  action  would  be  by  the 
consignor  against  the  consignee  to  account 
and  pay  for  the  goods.  This  point  is  not  ap- 
plicable here.  In  the  next  place,  the  mere 
order  for  the  payment  of  money,  or  draft,  only 
becomes  contractual  upon  its  acceptance  by 
the  drawee  here,  and  its  payment  here  by  the 
latter  is  necessarily  the  cause  of  action,  not 
the  mere  order  in  itself  from  Upper  Canada. 
The  draft  is  mere  blank  paper  till  accepted. 
Then  it  becomes  a  contract.  It  is  the  pay- 
ment of  the  money  in  Montreal  by  the  drawee 
for  the  profit  and  advantage  here  of  the 
drawer,  which  makes  up  the  cause.  So  that 
the  cause  of  action  being  the  acceptance  here 
by  the  drawee,  and  the  payment  here  by  him, 
in  excess  of  drawer's  funds  in  hand,  the  plain- 
tiff was  right  in  bringing  the  action  here,  and, 
therefore,  the  declinatory  exception  was  pro- 
perly dismissed.  My  opinion  is  to  confirm 
the  judgment. 

Mondklet,  J.,  concurred. 

B.  <fc  G.  Laflanme,  for  the  Appellant. 

Host  is  Ritchie,  for  the  Respondent. 


Dec.  5, 6,  1866. 
BEAUDRY  (plaintiff  In  the  Court  below) 
Appellant;  and  CORPORATION  OF  MON- 
TREAL (defendant  in  the  Court  below)  Res- 
pondents. 

Practice — Appeal — Interlocutory  Judgment 
— Inscription  en  faux. 

Held,  that  a  judgment  dismissing  an  inscrip- 
tion en  faux  on  a  cUfense  en  droit,  is  an  inter- 
locutory judgment  in  the  cause,  and  the 
appeal  therefrom  should  be  prosecuted  as  from 
an  interlocutory  judgment. 

Motion  nisi  causa  on  the  part  of  the  plaintiff 
to  be  permitted  to  appeal  from  an  interlocutory 
judgment  rendered  30th  Nov.,  1866,  by  the 
Superior  Court  on  a  difense  en  droit  dismissing 
the  inscription  en  faux  filed  by  the  plaintiff, 
against  a  certain  certificate,  dated  9th  Feb., 
1865,  signed  by  the  prothonotary.  This  cer- 
tificate stated  that  the  defendants  had  deposi- 
ted in  the  hands  of  the  prothonotary  the  sum 
of  $2730,  for  compensation  for  land,  the  pro- 
perty of  the  plaintiff,  which  the  defendants 
pretended  they  had  acquired  by  expropriation. 

An  objection  was  raised  that  there  was  no 
necessity  for  obtaining  a  rule  to  show  cause 
why  a  writ  of  appeal  should  not  be  granted, 


inasmuch  as  the  judgment  in  question  was  a 
definitive  judgment.  C.  JS.  L.  C,  cap.  77, 
Bee.  20. 

The  following  was  the  judgment. 

Mondil£T,  J.  I  do  not  exactly  dissent.  The 
inscription  en  faux  is  an  incident  in  the  suit, 
but  in  this  case  the  pitct  inscribed  against 
being  the  foundation  of  the  action,  of  course 
when  the  judgment  dismissed  the  inscription 
en  faux,  it  seems  to  me  it  was  a  final  judg- 
ment, with  respect  to  the  inscription  en  faux. 
I  am  told,  it  makes  no  difference,  since  per- 
mission to* appeal  is  prayed  for.  But  what  I 
am  afraid  of  is  that  the  line  of  demarcation 
between  final  judgments  and  interlocutory 
judgments  will  be  altogether  removed. 

Badglet,  J.  I  think  it  is  a  mere  question 
de  mots.  So  far  as  the  inscription  en  faux  is 
concerned,  it  in  fact  may  be  the  real  issue  in  the 
case ;  but  the  judgment  upon  the.  faux,  though 
a  final  judgment  upon  the  faux,  is  not  a  final 
judgment  in  the  cause  within  the  technical 
meaning  of  the  Statute.  Therefore,  though  we 
call  it  a  final  judgment  en  faux,  it  is  nothing 
more  nor  less  than  an  interlocutory  judgment 
in  the  cause.  This  being  so,  how  are  you  to 
proceed?  Is  there  an  appeal  from  it?  The 
Court  in  PerrauU  and  Simard,  held  that  it  was 
appealable,  and  I  have  no  wish  to  disturb 
that  judgment,  particularly  as  it  is  in  accord- 
ance with  my  own  opinion.  The  judgment, 
then,  not  being  a  final  judgment,  you  can  only 
come  at  it  as  an  interlocutory  judgment. 

Aylwin,  J.  We  are  only  giving  the  same 
decision  that  was  given  fourteen  years  ago  by 
Justices  Stuart  and  Panet. 

Druhmond,  J.  I  do  not  see  how  a  final 
judgment  upon  an  incident  can  be  considered 
a  final  judgment  in  the  cause. 

Motion  granted,  and  appeal  allowed. 

C.  A.  Leblanc,  for  the  Appellant. 

H.  Stuart,  Q.  C,  for  the  Respondents. 


[In  Error.] 

March  6,  7,  8,  9. 
RAMSAY,  Plaintiffin  Error,  v.  THE  QUEEN, 

Defendant  in  Error. 
Contempt  of "  Court— Recusation  of  Judge— 
Writ  of  Error— Appeal. 

Held,  1st.  That  a  judge,  who  has  rendered 
judgment  in* a  case  of  contempt  of  Court,  is 
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not  subject  to  be  recused  in  any  subsequent 
proceedings  in  the  same  cause,  even  where  he 
was  the  complainant  in  the  cause. 

2nd.  That  no  writ  of  error  lies  from  the 
judgment  in  a  case  of  contempt. 

Leave  to  appeal  to  the  Privy  Council  from 
these  judgments  refused,  though  the  Attorney 
General  consented. 

This  case  oame  up  on  Writ  of  Error  from  a 
judgment  of  Mr.  Justice  Drummond,  holding 
the  Court  of  Queen's  Bench,  Crown  side,  at 
the  last  term  of  the  said  Court,  for  the  district 
of  Montreal,  on  a  rule  for  a  contempt  of  the 
Court  of  Queen's  Bench  by  Uje  plaintiff  in 
error,  in  publishing  two  articles  in  the  Mon- 
treal Gazette  of  the  27th  and  29th  of  August 
last.    (See  arte,  p.  121.) 

It  was  submitted  by  the  plaintiff  in  error : 

let.  That  the  rule  shows  no  offence  known 
to  the  law. 

2nd.  That  even  if  the  rule  did  set  forth  a 
contempt,  it  was  an  offence  which  this  Court, 
as  now  constituted,  had  alone  the  power  to 
take  notice  oS,  at  its  term  held  from  the  1st  to 
the  9th  days  of  September,  and  that  this 
Court,  as  constituted,  not  having  taken  any 
notice  thereof  the  said  pretended  offence  was 
passed  over  and  oondoned,  and  it  was  not 
competent  for  any  single  judge  of  Assise,  on 
the  Crown  side  of  this  Court,  afterwards  to  take 
up  the  said  pretended  offence,  and  to  deal  with 
it. 

3rd.  That  as  no  man  can  be  a  judge  in  his 
own  cause,  and  as  Mr.  Justice  Drummond  was 
himself  the  complainant,  he  was  precluded 
from  sitting  or  giving  any  judgment  on  the 
said  rule. 

4th.  That  the  said  rule  does  not  allege  that 
plaintiff  in  error  wrote  the  said  letters  in  ques- 
tion. 

5th.  That  it  is  not  alleged  in  the  said  rule 
where  this  pretended  contempt  was  commit- 
ted, and  it  does  not  appear  that  this  Court  has 
any  jurisdiction  in  the  premises. 

6th.  That  the  said  pretended  contempt  not 
being  in  face  of  the  Court,  the  rule  should 
have  been  supported  by  affidavit,  which  it  is 
not. 

7th.  That  the  said  pretended  rule  was  not 
under  seal  as  required  by  C.  S.  L.  C,  c.  77, 
sec  73;  and  the  absence  of  seal  in  writs  and 
process  issuing  out  of  this  Court  on  the  Crown 


side  is  not  covered,  as  in  the  case  of  writs  sod 
process  issuing  out  of  this  Court  on  the  Civil 
side. 

March  6. 
Present — Duval,  C.  J.,  Aylwin,  Drummond, 
Badgley,  and  Mondelet,  JJ. 

Mr.  Ramaay.  Before  proceeding  to  the  me- 
rits of  this  case  I  recuse  Mr.  Justice  Dram- 
mond.  He  is  incompetent  to  sit  in  this  ease 
for  two  reason*— one  statutory  and  the  other 
derived  from  general  principles.  1st  Because 
he  gave  the  final  judgment  in  this  ease  in  the 
other  Court  On  this  point  the  statute  is  ex- 
press. By  sec.  7,  Consolidated  Statutes  of 
Lower  Canada,  cap.  77,  it  is  Jaid  down  who 
shall  be  the  judges  of  this  Court  "  in  appeal 
and  error,"  while  section  8  is  in  these  words : 
"No  judge  of  the  Court  of  Queen's  Bench 
shall  be  disqualified  from  sitting  in  any  case, 
by  the  mere  fact  of  his  having  been  a  judge  of 
the  Court  whose  judgment  is  in  question,  while 
such  case  is  there  pending,  unless  he  eat  in  ike 
ease  at  the  rendering  of  final  judgment,"  fc 

This  legislation  is  doubtless  borrowed  from 
the  French  ideas  on  the  conformation  of  Courts 
of  Justice,  in  this  respect  much  more  sound 
in  principle  than  the  English  common  law  no- 
tions on  the  subject •  for  in  England  a  judge 
may  sit  in  error  on  his  own  judgment  But 
in  any  ease  the  statute  leaves  no  room  for 
doubt, — the  judge  who  rendered  the  judgment 
attacked  cannot  sit  either  in  error  or  in  ap- 
peal. The  second  point  is  that  .Mr.  Justice 
Drummond  is  the  party  complainant  in  the 
cause.  The  rule- of  English  law  on  this  point 
is  most  decided.  Chief  Justice  tlobart,  in  the 
case  of  Day  and  Savage,  said  that  a  statute 
which  declared  a  man  should  be  jqdge  in  his  i 
own  case  would  not  be  binding.  Coke  said 
the  same  thing  in  Bophame  omee,  8  Co.  And 
so  did  Lord  Ch.  J.  Holt  in  the  case  of  the  CUf 
of  London  v.  Wooa\  1  Strange  674.  The  gen- 
eral principle  too  is  to  be  found  in  the  1st 
Inst  141. 

[Moxdblet,  J.  Mr.  Justice  Drummond's 
name  is  not  in  the  case.] 

No*,  but  it  is  the  same  thing,  if  he  be  inte- 
rested, whether  his  name  appears  or  not  And 
it  does  not  signify  whether  the  entering  of  the 
judgment  be  a  mere  form.    The  Compaq  of 
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Mercers  estd  Sronsnenffeirs  ojChtttet  to.  Botoker, 
1  Strange,  640  ;  nor  if  the  interest  be  ever  so 
small  j  it  is  the  inconsistency  of  the  thing  the 
law  forbids.  The  City  of  London  to.  Wood,  1 
Strange,  674.  Heskcth  v.  Brafdoch,  3  Bur. 
p.  1858,  where  the  judgment  of  the  whole 
Court  was  given  by  Lord  Mansfield,  p.  1856. 
Nor  iff  it  necessary  that  the  judge  be  nomi- 
nally a  party,  if  he  hare  a  bias — p.  1865.  And 
the  rale  applies  equally  to  Judges  and  jurors 
•  —p.  1858.  And  so  when,  the  defendant  was 
accused  of  saying  of  a  Justice  of  the  Peace, 
"He  is  an  old  rogue  for  sending  his  warrant 
for  me,9'  C.  J.  Holt  said,  "  He  deserved  to 
be  bound  to  his  good  behaviour,  though  it  be 
not  proper  for  that  justice  to  do  it ;  but  rather 
to  get  one  of  his  brothers  to  do  it  for  him." 
R.  v.  Lee,  12  Mod.  p.  514.  There  ib  no  excep- 
tion to  this  rule  m  matters  of  contempt.  In 
Mr.  Drisooll!s  case,  Mr.  Justice  Holland,  the 
senior  judge,  was  not  on  the  Bench  on  the 
28th  of  March,  1854,  when  Mr.  Justice  Ayl- 
win  took  notice  of  it  first  He  sat,  but  took 
no  active  part  in  the  proceedings  the  day  the 
role  was  read,  and  he  was  not  on  the  Bench 
at  ail  when  the  case  finally  came  up. 
[Aylwih,  J.    Mr.  Justice  Holland  did  take 

I  read  (torn  a  report  made  at  the  time,  which 
Mr.  Justice  Drummond  admitted  to  be  a  good 
report 

(The  entry  book  was  procured,  and  it  main, 
tamed  Mr.  Ramsay's  assertion.) 

[Duval,  C.  J.  Do  you  know  of  no  case 
where  a  judge  took  notice  of  an  attack  on  him- 
self out  of  Court  ?1 

I  believe  not ;  but,  at  all  events,  he  never 
moved  himself  to  avenge  himself.  '  It  must  be 
on  the  motion  of  a  person  disinterested,  not  of 
the  judge  himself.  I  shall  now  show  that  a 
judge  eanne*  Act  in  his  judicial  capacity  if  he 
be  a  witness.  Hacker's  case,  Eelynge,  12 ;  5 
Howell,  St  Tr.,  1181,  2 ;  'St.  Tr.  384 ;  Haw- 
kins, book  2,  cap.  46, sec  84;  1  Chitty,  007, 
This  case  is  much  stronger,  for  a  judge  was 
actually  complainant  and  witness.  *  To  pass 
from  the  law  of  the  question  to  the  ethical  view 
of  the  ease,  what  advantage  can  be  gained  by 
the  opinion  of  a  judge  whose  judgment  carries 
90 moral  weight?  What  moral  weight  could 
Xr.  Justice  Drammond's  judgment  in  this  case 


carry  with  it  ?  To  say  that  a  judge  can  move 
himself  to  give  judgment  for  himself,  is  to  con- 
tradict the  terms  of  his  official  oath,  by  which 
he  swears  neither  by  himself  nor  any  u  other,, 
privily  or  apertly,  to  maintain  any  plea  or 
quarrel  hanging  in  the  Queen's  Court,  or  else- 
where in  the  country."  This  case  furnishes 
an  example  of  the  dangers  of  infringing  these 
rules.  When  Mr.  Justice  Drummond  was  So- 
licitor General,  he  introduced  a  bill  declara 
tory  of  the  law  of  contempt. 

[Drummond,  J,  Is  that  in  the  Statute 
book?] 

No,  it  was  dropped,  but  I  intend  to  show  by 
it  that  Mr.  Solicitor  General  Drummond,  when 
he  had  no  interest,  held  in  the  most  solemn 
way  directly  the  reverse  of  what  he  held  the 
other  day  when  he  was  interested. 

Mr.  Ramsay  read  the  Bill,  which  was  as  fol- 
lows : 

No,  257— Bill. 
"  An  Act  declaratory  of  the  Law  concerning 
contempts  of  Court  in  Lower  Canada : 

11  Whereas  doubts  havJ  arisen  as  to  the 
powers  and  jurisdiction  of  the  Courts  of  Lower 
Canada  in  matters  of  contempt,  and  it  is  expe- 
dient to  remove  such  doubts ; 

"Be  it  therefore  declared  and  enacted,  &o., 
and  it  is  hereby  declared  and  enacted  by  the- 
authority  of  the  same,  that  the  power  of  the 
several  Courts  of  Justice  in  Lower  Canada  to 
issue  attachments  and  inflict  summary  pun- 
ishments for  contempts  of  Court,  does  not  ex- 
tend, and  shall  not  be  conetrued  to  extend  to 
any  cases  except  the  misbehavior  of  any  per- 
son or  persons  in  presence  of  the  said  Courts, 
or  so  near  thereto  as  to  obstruct  the  adminis- 
tration of  justice— -the  misbehavior  of  any  of 
the  officers  of  the  said  Courts  in  their  official 
transactions,— and  the  disobedience  of  or  re- 
sistance to  any  lawful  writ,  process,  order, 
rule,  decree  or  command  of  the  said  Courts  by 
any  person  whomsoever." 

[Drummond,  J.  That  bill  was  dropped  be- 
cause we  all  thought  in  Council  that  it  went 
too  far.] 

Of  course  I  cannot  know  except  from  what 
Mr.  Justice  Drummond  says,  why  it  was  drop- 
ped j  but  I  supposed  it  was  owing  to  the  burn- 
ing of  the  Parliament  Houses  in  1849,  two  or 
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three  nights  after  it  had  been  read  a  first  time. 
It  was  a  very  carefully  drawn  bill,  almost  in 
the  words  of  many  of  the  authorities,  and  I 
cannot  believe  it  was  prepared  without  care. 

[Drummond,  J.  It  was  copied  from  some 
American  acts,  and  people  there  regret  they 
had  ever  been  passed.] 

Since  opinions  are  to  be  stated,  I  think  it  is 
a  great  pity  this  one  had  not  been  passed,  for 
it  would  have  obviated  some  proceedings  which 
certainly  have  not  been  conducive  to  the  in- 
terests of  justice.  I  now  conclude  this  preli- 
minary argument,  by  repeating  that  Mr.  Jus- 
tice Drummond  is  incompetent  to  sit  by  the 
statute  and  from  bias. 

a  a.  r. 

March  7. 

Duval,  G.  J.  In  this  case  the  statute,  in- 
stead of  being  in  favor  of  the  plaintiff  in  error, 
is  against  him.  We  were  referred  to  sects.  1 
and  8  of  cap.  77,  Con.  Stat,  of  L.  C,  but  the 
law  on  the  subject  is  to  be  found  in  sec.  56. 
Sections  7  and  8  refer  to  civil  cases,  sec.  56  to 
criminal  cases ;  and  the  disqualifying  condi- 
tion is  not  to  be  fottnd  in  the  latter.  The  reason 
of  this  must  be  that  in  criminal  cases  it  was 
left  to  be  decided  by  the  English  law.  £s  for 
the  question  of  bias,  we  do  not  decide  anything 
as  to  the  merits;  but  we  say  that  if  it  be  a 
-contempt  of  Court,  Mr.  Justice  Drummond 
has  a  right  to  sit. 

Aylwin,  Drummond,  Badoley,  and  Mon- 
delet,  JJ.,  concurred. 

Recusation  dismissed. 

Mr.  Ramsay  filed  an  exception  to  the  judg- 
ment, and  moved,  by  consent  of  the  Attorney 
General,  to  be  allowed  to  appeal  to  the  Privy 
Council. 

Duval,  C.  J.:  Have  you  any  right  of  appeal 
to  the  Privy  Council  ? 

Mr.  Ramsay :  If  I  have  on  the  merits,  I  have 
on  the  interlocutory,  unless  the  other  party 
objects.  The  only  reason  of  the  consent  of 
the  Court  being  required  in  an  interlocutory  is 
that  cases  may  not  be  unnecessarily  hung  up 
by  appeals  which  might  be  decided  on  the 
merits.  When  the  competence  of  the  Court 
is  a  matter  in  issue,  it  seems  peculiarly  favor- 
able for  an  appeal,  more  particularly  in  cases 
like  this  where  it  is  desirable  that  as  little 
scandal  should  be  caused  as  possible* 


Right  to  appeal  refused,  Mokdelet,  J.,  dis- 
senting. 

When  the  case  was  called,  Mr.  Ramsay 
moved  to  discharge  the  inscription  likewise 
with  the  consent  of  the  Attorney  General.  He 
said  that  the  Court  could  not  interfere,  that 
the  Crown  was  dominus  UHs  ;  if  not,  who  was? 
It  had  been  declared  by  the  Court  that  morn- 
ing that  it  was  not  Mr.  Justice  Drummond. 
If  it  was  the  Queen,  she  was  represented  by  the 
Attorney  General.  In  the  case  of  the  Queen 
and  Howes,  7  A.  and  E.,  it  was  held  by  Den- 
many  C.  J.,  and  four  of  the  judges,  that  if  the 
Crown  did  not  join  in  error  the  prisoner  mast 
be  discharged.  It  had  always  been  so  held  far 
misdemeanours,  and  they  could  not  see  what 
else  they  could  decide  in  a  felony. 

Duval,  C.  J.,  said  he  did  not  recognize  the 
authority  of  the  Attorney  General  to  abandon 
a  proceeding  for  contempt. 

Mr.  Ramsay.  He  can  even  for  a  felony;  « 
fortiori  for  a  contempt,  which  is  only  a  mis- 
demeanor. 

Motion  to  discharge  inscription  refused, 
Mondelet,  J.,  dissenting. 

Mr.  Ramsay  excepted  to  the  judgment,  and 
moved  again  to  be  allowed  to  appeal  to  the 
Privy  Council. 
Motion  refused,  Mondelet,  J.,  dissenting. 
Mr.  Ramsay  then  proceeded  to  argue  the 
case  on  the  merits. 

[Duval,  C.  J. :  There  is  a  preliminary  ques- 
tion which  should  be  settled.  Have  yon  a 
Writ  of  Error  in  a  case  of  this  sort?] 

I  am  quite  prepared  for  that  objection.  1 
have  only  found  one  case — the  Earl  of  Devon- 
shire, where  a  Writ  of  Error  was  allowed  to 
the  Bouse  of  Lords  for  a  contempt  in  the 
King's  Palace.  But  apart  from  that,  our  sta- 
tute is  express — C.  S.  L.  C,  cap.  77,  Sec.  56- 
It  says  that  there  shall  be  a  writ  in  aU  crim- 
inal cases.  Here  there  can  be  no  clashing  of 
clauses,  for  it  is  the  criminal  clause  referred 
to  by  the  Chief  Justice  this  morning.  The 
statute  only  confirms  the  common  law.  None 
of  the  authorities  say  that  in  cases  of  con- 
tempt there  shall  be  none.  And  why  should 
there  be  a  distinction  ?  The  object  of  a  Writ 
Error  is  to  examine  as  to  the  regularity  of 
the  form  of  the  proceedings.  The  Chief  Justice 
seemed  to  think  yesterday  that  jurisdiction 
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night  be  enquired  of  as  against  the  higher 
omits  of  law  even  on  habeas  corpus.  This 
seemed  to  be  conceding  more  than  I  asked, 
more  than  I  could  agree  to.  Now,  if  the  pro- 
ceedings had  no  kind  of  form,  would  they  be 
beyond  the  reach  of  the  Writ  of  Error?  To 
take  an  illustration  from  the  circumstances 
connected  with  this  very  case:  Mr.  Justice 
Drummond  took  a  rule  before  this  one.  In 
form  it  was  an  order  to  the  Clerk  of  the  Court 
to  issue  a  rule.  I  showed  it  to  Judge  Drum- 
mond, and  he  asked  me  if  it  might  be  amend- 
ed, which  I  consented  to,  and  signed  the 
amendment 

[Dbummokd,  J.  This  has  nothing  to  do  with 
the  esse.  It  was  one  of  those  conversations 
—confidential  conversations — which  formerly 
took  place*  between  the  representative  of  the 
Attorney  General,  and  the  Judges,  and  bring- 
ing it  forward  now  will  perhaps  put  the  Judges 
on  their  guard.] 

If  it  puts  Judges  on  their  guard  to  prevent 
them  doing  what  is  wrong  so  much  the  better; 
but  this  observation  contains  an  insinuation 
against  my  character  which  I  must  answer. 
It  ia  a  most  unfounded  insinuation  that  there 
to  any  breach  of  confidence  in  my  allusion 
to  that  first  rule.  How  could  there  be  a  con- 
fidential" communication  between  the  Judge 
and  me  as  to  the  prosecution  of  myself?  How 
could  there  be  any  secret  as  to  a  matter  of  re- 
cord? I  think  it  is  very  unwise  of  Mr.  Justice 
Drummond  to  wish  to  conceal  that  matter ; 
there  was  nothing  disgraceful  to  him  in  the 
proceeding,  and  I  have  only  mentioned  it  as 
to  illustration  of  such  error  as  might  occur  in 
irule,  Bat  since  the  mention  of  the  parti- 
cular ease  is  offensive  to  any  one,  I  shall  ge- 
neralise and  say,  suppose  a  rule  was  of  the 
Mture  mentioned,  could  it  not  be  reviewed  in 
error?  To  take  another  illustration  from  this 
*tt«  Suppose  the  rule  was  in  no  case?  Or 
■appose  a  seal  was  required  for  authentication, 
tod  there  was  no  seal  ?  I  put  my  argument 
»  the  form  of  a  perfect  syllogism.  There  may 
«  a  writ  of  error  in  all  criminal  cases.  This 
» a  criminal  case.  My  minor  is  admitted,  my 
Nor  is  in  two  lines  of  a  Statute.  It  will  be 
w  those  who  try  to  deprive  me  of  my  remedy 
to  establish  the  exception  which  is  not  in  the 
Statute. 


The  case  was  taken  en  (telibirt  on  the  ques- 
tion of  whether  a  writ  of  error  would  lie. 

March  9. 
Mokdklbt,  J.    This  case  is  one  of  vast  im- 
portance to  the  interests  of  public  justice,  to  the- 
bar,  and  to  the  public.    Judges,  it  is  true,  must 
be  protected  in  the  discharge  of  their  duties; 
but  I  cannot  see  that  it  is  necessary  for  their 
protection  to  put  an  end  to  free  criticism  of  their 
acts.    If  they  are  honest,  they  have  no  reason 
to  fear  free  discussion.   At  the  present  moment 
we  have  not  to  decide  whether  or  not  there  has- 
been  a  contempt  of  this  Court.    The  only  ques- 
tion is  as  to  whether  a  Writ  of  Error  lies  from 
a  judgment  for  contempt    Some  authorities 
may  be  cited,  perhaps,  to  show  that  there  is 
no  way  of  examining  a  judgment  for  contempt  y 
but  on  turning  to  our  Statute  (C.  S.  L.  C,  cap. 
77,  Sec  56)  I  find  that  a  Writ  of  Error  lies  to- 
this  Court  "  in  all  criminal  cases  before  the- 
said  Court  on  the  Crown  side  thereof,  or  before 
any  Court  of  Oyer  and  Terminer  or  Court  of 
Quarter  Sessions."  Now  the  only  question  in 
the  case  now  before  us  is,  is  this  a  criminal 
case?  It  must  be  either  a  criminal  or  a  civil 
case?    There  cannot  be  any  case  which  is 
neither  the  one  nor  the  other.    Cases  are  but 
of  two  kinds:  civil  and  criminal,  and  the  Writ 
of  Error  lies  in  both.  How  then  can  we  create- 
an  exception?  Is  it  because  there  are  no  cases 
in  the  English  books?    But  that  cannot  con- 
trol our  Statute— the  Statute  constituting  this 
Court  As  for  the  argument  of  inconvenience, 
it  will  not  do  for  me.    It  may  be  inconvenient 
to  have  a  judgment  revised ;  but  it  must  be 
likewise  very  inconvenient  to  be  sent  to  jail 
or  fined  illegally.    But  is  there  any  such  in- 
convenience ?    I  have  nothing  to  do  with  the 
definition  of  contempt  to-day;  but  if  any  thing- 
is  said  on  that  subject  I  may  have  something 
to  add.     But  whatever  may  be  the  nature  of 
the  offence,  how  can  it  be  more  inconvenient 
to  allow  a  writ  of  error  in  the  case  of  a  con- 
tempt than  of  any  other  offence?  To  say  that 
in  cases  of  contempt  a  writ  of  error  lies  is  not 
so  utterly  absurd  as  some  would  have  us  be- 
lieve, for  the  Lords  of  the  Privy  Council  have- 
recently  ordered  a  record  in  a  case  of  con- 
tempt in  British  Guiana  to  be  sent  up  on  the 
petition  of  Laurence  McDermott,  the  publisher 
and  printer  of  the  Colonist  paper,  who  had 
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been  condemned  to  six  months  imprisonment 
by  the  Supreme  Court  of  Civil  Justice  of  the 
Colony  for  a  contempt.  I  do  not  cite  this  case 
to  show  positively  that  the  Lords  of  the  Privy 
Council  have  decided  that  there  is  a  right  to 
appeal  in  cases  of  contempt,  because  .they 
have  granted  the  order  without  prejudice  to 
the  competency  of  the  appeal ;  but  I  bring  it 
forward  to  show  that,  the  Privy  Cduncil  has 
not  laid  down  the  doctrine  that  is  about  to  be 
laid  down  in  this  case;  but  on  the  contrary, 
in  so  far  as  it  has  judged,  it  has  leaned  to  a 
contrary  opinion.    But  what  can  be  the  in- 
convenience of  a  party  condemned  coming 
before  the  five  judges  here,  instead  of  being  sa- 
tisfied with  the  decision  of  one  who  may  be 
his  enemy,  perhaps  his  political  enemy,  and 
Asking  them  to  decide  whether  £he  condemna- 
tion of  the  one  is  legal?    Are  we  to  answer 
him  and  say,  not  only  we  shall  decide  against 
you,  but  we  won't  even  hear  you?    Is  he  to 
have  no  remedy  but  an  impeachment  ?  To  say 
that  there  is  no  remedy  in  this  constitutional 
•country  seems  to  me  very  strange  indeed.  Be- 
sides an  impeachment  is  not  a  remedy  for  the 
injured  party.    It  can  only  end  in  the  censure 
or  dismissal  of  the  judge.  How  strangely  does 
this  case  contrast  with  one  which  occurred 
here  some  short  time  ago.  *    An  enormous 
-crime  was  committed,  a  crime  that  might  in- 
volve the  country  in  war.    In  that  case  the 
Court  of  Queen's  Bench,  as  in  Mr.  Bamsay's 
case,  the  Court  of  Queen's  Bench — for  I  will 
not  commit  the  folly  of  calling  it  the  judgment 
of  Mr.  Justice  Drummond — gave  an  order  as 
to  the  custody  of  the  prisoners,  and  yet  on 
habeas  corpus  a  judge  in  Chambers  declared 
that  the  order  of  the  Court  of  Queen's  Bench 
was  null  and  void.    If  this  could  be  done  on 
habeas  corpus,  why  not  on  Writ  of  Error  ?    If 
the  arbitrary  doctrine  is  to  prevail  that  there 
is  no  mode  of  reviewing  a  judgment  for  con- 
tempt, what  becomes  of  the  right  of  free  dis- 
cussion, and  the  liberty  of  the  press?    We 
shall  be  in  the  same  condition  they  are  in 
France,  for  any  Judge  may  say — "Mr.  Editor, 
you  shall  not  write  this  or  that."   For  myself 
I  want  no  such  privilege  j  not  only  as  a  citizen 
-but  as  judge  I  invite,  the  scrutiny  of  the  public 

•  His  honor  refers  to  Ex  parte  Blatom,  1  L.  C. 
I*w  Journal,  88. 


eye.  If  I  am  honest,  I  have  nothing  to  fear; 
and  if  I  am  dishonest,  the  sooner  I  am  found 
out  the  better.  Apart  from  the  rule  laid  down 
in  our  statute,  and  which,  as  I  have  shown 
clearly,  gives  the  Writ,  I  shall  show  that  the 
same  doctrine  is  laid  down  by  Blaokstone. 

"  A  judgment  may  be  reversed  by  writ  of 
error:  which  lies  from  all  inferior  criminal 
jurisdictions  to  the  Court  of  King's  Bench, 
and  from  the  King's  Bench  to  the  House  of 
Peers;  and  may  be  brought  for  notorious  mis- 
takes in  the  judgment  or  other  .parts  of  the 
record :  as  where  a  man  is  found  guilty  of 
perjury  and  receives  the  judgment  of  felony,  or 
for  other  less  palpable  errors  ;  such  as  any 
irregularity,  omission,  or  want  of  form  in  the 
process  of  outlawry,  or  proclamations;  the 
want  of  a  proper  addition  to  the  defendants 
name,  according  to  the  statute  of  additions; 
for  not  properly  naming  the  sheriff  or  other 
officer  of  the  Court,  or  not  duly  describing 
where  his  county  court  was  held;  fbr  laying 
an  offence,  committed  in  the  time  of  the  late 
king,  to  be  done  against  the  peace  of  the  pre- 
sent; and  for  many  other  similar  causes.'' 

Blaokstone,  like  our  statute,  does  not  parti- 
cularise, but  it  was  not  necessary  for  him  to 
do  so.  It  is  mathematically  included;  the 
whole  contains  its  part,  and  it  is  not  fi*  me  to 
cut  off  a  segment  of  the  circle,  and  to  say  that 
the  whole  circle  is  to  be  considered  less  the 
segment.  Mr.  Ramsay  may  have  been  rigjit 
or  he  may  have  been  wrong,  but  with  that! 
have  nothing  to  do  at  present  He  has  at  all 
events  done  his  best  to  have  the  judgment  re- 
viewed, and  he  is  met  by  the  answer,  you 
have  no  remedy.  In  the  case  of  Benalou,  I 
refused  a  rule  for  contempt,  for  I  trembled  at 
the  idea  of  putting  an  arbitrary  restriction  on 
discussion;  and  if  a  libel  had  been  published, 
there  was  another  course— by  indictment,  I 
must  express  my  formal  dissent  from  the  judg- 
ment about  to  be  rendered. 

Aylwik,  J.  No  reported  or  adjudged  case 
can  be  found  to  support  the  writ  issued  in  this 
case.  lIt  is  the  first  time  the  Attorney  General 
has  consented  to  the  issuing  of  such  writ,  and 
I  am  of  opinion  that  it  issued  illegally  and 
must  be  quashed. 

Badoley,  J.   The  learned  Judge  Mondelet 


Digitized  by 


Google 


April,  1867.] 


LOWEB  CANADA  LAW  JOUBNAL. 


23t 


has  not  confined  his  attention  to  the  sole  tech- 
nical point  submitted  for  the  decision  of  the 
Court,  but,  in  the  expression  of  his  opinion 
upon  the  circumstances  and  law  of  the  case, 
had  taken  the  opportunity  of  enlarging  upon 
the  constituents  of  contempts  in  general,  their 
relation  to  society  as  now  constituted,  and  the 
lair  which  be  considers  applicable  to  them.  I 
cannot  coincide  in  his  opinions,  and  will  not 
diterge  from  the  question  before  the  Court, 
which  is  confined  within  the  comprehensive 
question  put  to  the  plaintiff  in  error  by  the 
Chief  Justice— have  you  a  Writ  of  Error  in  a 
case  of  this  sort?  or,  in  other  words— does  a 
Writ  of  Error  lie  in  this  case?  It  becomes, 
therefore,  essential  to  ascertain  what  the  case 
is,  and  the  limit  of  the  particular  controversy, 
which  can  only  be  supplied  by  the  record  it- 
self, and  it  must  be  examined  for  that  purpose, 
because  the  Court  cannot  be  influenced  by 
facte  or  suggestions  beyond  ft.  The  complete- 
ness of  the  record  is  assumed  because  no 
suggestion  of  diminution  or  falsification  has 
been  made.  A  brief  statement  of  the  proceed- 
ings of  record  leading  up  to  the  judgment  com- 
plained 0%  may  be  made,  f  nly  however  as  ex- 
planatory of  the  subject,  but  without  in  any 
way  adjudging  upon  the  facts  or  incidents 
themselves  upon  which  that  judgment  was 
founded. 

In  -the  last  criminal  term  of  the  Court  of 
Queen's  Bench  for  this  district,  presided  over 
by  a  Judge  of  this  Court,  the  Hon.  Judge 
Drammond,  a  rule  for  attachment  was  issued 
by  the  Court  against  the  plaintiff  in  Error,  a 
member  of  this  bar,  and  then  conducting  the 
Crown  business  before  that  Court,  for  a  con- 
tempt alleged  to  have  been  previously  cotnt 
mitted  by  him  m  the  publication  under  his 
name,  in*  two  numbers  of  the  Montreal  OimeHe, 
both  filed  of  record,  of  libellous,  insulting  and 
contemptuous  statements  and  language,  con- 
cerning a  Judge  of  the  Court  of  Queen's  Bench) 
in  reference  to  his  judicial  conduct  in  a  cer- 
tain judicial  matter  before  him,  in  those  state- 
ments mentioned,  and  which  it  was  alleged 
tended  to  prejudice  the  administration  of  jus- 
tice, Ac,  Ac.  The  plaintiff  in  Error  appeared 
to  the  rule,  and  after  the  rejection  of  his  re- 
cusation against  the  presiding  Judge,  interro- 
gatories were  exhibited  against  him  tending 


to  identify  him  as  the  author  and  writer  of 
those  statements,  but  were  not  responded 
to,  but  the  plaintiff  in  Error  produced  and 
filed  of  record,  an  answer  in  writing  to  the. 
rule  for  attachment,  in  which  he  set  out  a 
variety  of  objections  in  fact  as  well  as  law, 
against  the  proceeding,  the  relevancy  or  per- 
tinency of  which  objections,  it  is  not  at  pre- 
sent necessary  to  inquire  into,  but  declaring 
that  whilst  he  did  not  admit  his  authorship  of 
these  statements,  he  at  the  same  time  declared 
that  he  did  not  deny  his  authorship  of 
them,  and  after  reiterating  in  his  answer  cer- 
tain injurious  expressions  against  the  honor- 
able judge  with  reference  to  the  original  pro- 
ceedings, out  of  which  this  affair  arose,  the 
plaintiff  in  error  concluded  by  asserting  his 
right  to  make  those  offensive  statements. 

After  having  filed  his  elaborate  answer,  he 
moved  to  quash  the  rule  upon  grounds  set  out 
in  his  motion,  which  having  been  rejected  by 
the  Court,  he  subsequently  produced  and  filed 
of  record  his  declaration  in  writing,  affirming 
that  as  the  honorable  judge  had  expressed  his 
absence  of  intention  to  impute  personal  mis- 
conduct to  him  in  the  original  matter,  he  (the 
plaintiff  in  error)  withdrew  his  injurious  and 
insulting  statements  against  the  honorable 
judge.  This  declaration  was  filed  on  the  2nd 
of  November,  and  was  succeeded  on  the  fol- 
lowing day  by  the  judgment  complained  of, 
in  which  the  Court  declared  the  plaintiff  in 
error  guilty  of  contempt,  and  fined  him  to  the 
amount  of  $40,  and  to  remain  committed  until 
paid.  It  is  manifest  that  the  proceedings  re- 
ferred to  above  were  in  a  matter  of  alleged 
contempt,  that  the  judgment  was  rendered 
upon  such  contempt,*  and  by  a  Court  of  com- 
petent jurisdiction  entitled  to  cognisance  of 
such  a  matter.  It  may  be  added  that  the  pro- 
ceedings were  before  a  Court  of  Record,  acting 
not  according  to  the  common  law  by  a  jury, 
but  in  a  summary  manner,  according  to  the 
common  law  by  attachment. 

Upon  the  particular  point  submitted  to  the 
Court,  it  is  plain  that  the  merits  of  the  con- 
tempt do  not  fall  within  the  province  of  this 
Court  to  express  any  opinion  upon,  or  whether 
the  publications  referred  to  were  libellous  or 
not,  or  the  language  contained  in  them  com- 
mendable or  respectful :  at  present,  our  duty 
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is  to  determine  whether  this  Writ  of  Error 
-can  lie  to  examine  and  consider  this  convic- 
tion of  contempt. 

Before  proceeding  to  examine  the  main  ques- 
tion, it  is  right  to  observe,  with  reference  to 
some  part  of  the  procedure  in  this  case,  but 
only  as  a  matter  of  professional  practice,  that 
'when  contempt  is  of  such  a  nature  that  if  the 
fact  which  constitutes  it  be  once  acknowled- 
ged, and  the  Court  cannot  receive  any  further 
information  by  interrogatories,  there  is  no  ne- 
cessity for  administering  them,  if  the  defend- 
ant wish  to  be  admitted  to  make  such  ac- 
knowledgment. Again,  when  the  evidence  of 
a  contempt  of  Court  is  before  the  Court  and 
the  offence  is  palpable,  a  rule  to  show  cause 
why  an  attachment  should  not  be  issued  is 
unnecessary.  In  such  cases  attachments  may 
be  issued  in  the  first  instance.  The  practice  of 
taking  a  rule  arose  out  of  a  distinction  between 
•direct  and  consequential  contempts,  and  was  re- 
sorted to  when  it  became  necessary  to  procure 
evidence  not  before  the  Court. 

It  has  also  been  held  that  the  use  of  abusive 
And  impudent  language  towards  a  Court  or  any 
of  the  Judges  thereof,  and  contained  in  a  peti- 
tion for  a  rehearmg,  signed  by  the  party  in  pro- 
per person  and  filed  with  the  clerk,  is  a  con- 
tempt, and  this  though  he  is  a  licensed  attor- 
ney. 

And  it  has  likewise  been  held  upon  the  sub- 
ject of  the  withdrawal  of  the  offensive  state- 
ments, that  when  a  writing  is  so  clear  of  itself 
as  to  amount  to  a  libel,  the  mere  affidavit  of 
the  defendant  that  he  had  no  intention  of  offer- 
ing any  contempt  to  the  Court  or  Judge  will 
not  screen  him  from  punishment  And  so 
Holt  on  Libel,  p.  22,  Am.  Ed.,  in  which  it  is 
said  that  the  Court  did  not  consider  the  disa- 
vowal of  the  slanderer,  as  exculpatory  5  on  the 
contrary,  it  was  declared  that  the  disavowal 
of  any  bad  intent  will  not  do  away  with  the. 
pernicious  tendency  or  effect  of  publications 
reflecting  on  judicial  proceedings,  &c.,  &c. 

Leaving  these  matters  of  procedure,  it  would 
seem  to  be  quite  unnecessary  to  enlarge  upon 
the  power  admittedly  vested  in  Courts  of  Jus- 
tice to  commit  for  contempts,  a  power  which  has 
never  been  disputed  or  questioned  as  being  in- 
herent in  them  under  the  common  law  of  En- 
gland 5  the  books  are  replete  with  cases  of  that 


description,  and  judgments  for  contempt  are 
very  frequent.    Hawkins,'  in  his  Pleas  of  the 
Crown,  says  "  that  for  contemptuous  words  or 
writings  concerning  the  Court,  the  party  is 
punished  by  attachment  for  contempt;"  and 
he  adds,  with  reference  to  this  last  class 
of  cases,  "  it  seems  needless  to  put  instances  of 
the  kind,  so  generally  obvious  to  common  un- 
derstandings."    Lord  Chief  Justice. Parker 
says,  in  reference  to  libel  publications  in  a 
newspaper  in  the  form  of  an  advertisement  re- 
flecting on  the  proceedings  of  justice,  that  it  is 
"  a  reproach  to  the  justice  of  the  nation,  a 
thing  insufferable  and  a  contempt  of  Court'' 
Blackstone  says  that  some,  of  the  contempts 
may  arise  in  the  fece  of  the  Court,  others  in 
the  absence  of  the  party  from  it,  inter  alia 
mentioned  by  him,   "  by  speaking  or  writing 
contemptuously  of  the  Court,  or  Judges  acting 
in  their  judicial  capacity,  Ac.,  and  by  anything, 
in  short,  that  demonstrates  a  gross  want  of 
that  regard  and  respect  which  when  once  Courti 
of  Justice  are  deprived  of  their  authority,  so 
necessary  for  the  good  order  of  the  State,  isat- 
Hrely  lost  among  the  people."    Mr.  Justice 
Wilmot,  in  his  very  learned  and  elaborate  opin- 
ion upon  the  writ  of  habeas  corpus,  holds  the 
same  view,  and  maintains  "  that  this  power 
is  as  ancient  as  the  common  law,  and  the  at- 
tachment a  constitutional  remedy."     The 
Courts  in  the  United  States,  resting  upon  the 
common  law  of  England,  entertain  similar 
opinions,  which  will  be  found  set  out  with 
great  perspicacity  in  the  2nd  vol.  of  Bishop 
upon  Criminal  Law,  in  which  he  has  given 
oases  and  law  as  to  the  various  kinds  of  con- 
tempt, viz :  those  committed  in  the  presence  of 
the  Court,  and  those  committed  out  of  its 
presence,  under  which  last  head  the  author 
cites  a  case,  which  will  be  mentioned  here,  as 
somewhat  analogous  with  the  one  in  hand,  with 
the  difference  that  in  the  American  case  the 
language  was  verbal.    The  case  occurred  in 
Virginia,  where  one  being  interested  in  the 
event  of  a  pending  suit,  but  not  as  a  party, 
met  the  judge  proceeding  to  take  his  seat  on 
the  bench,  and  on  being  spoken  to  by  him, 
responded  in  substance,  "  I  do  not  speak  to 
any  one  who  acted  so  corruptly  and  cowardly 
as  to  attack  my  character  when  I  was  absent 
and  defenceless" — alluding  to  expressions  of 
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the  judge  on  the  trial  of  the  cause  at  a  former 
term.    This  was  held  to  be  a  contempt 

Assuming  then  the  existence  of  this  inher- 
ent power  in  Courts  of  justice  to  punish  for 
contempt,  is  their  judgment  liable  to  be  con- 
trolled by  any  other  Court  or  Tribunal  ?  As 
introductory  to  the  answer  to  this  question,  it 
mast  be  observed  that  in  the  organisation  of 
the  Provmcial  Judicature,  the  Court  of  Queen's 
Bench  has  been  established  by  statute  as  the 
highest  judicial  tribunal  in  Lower  Canada,  but 
divided  into  two  jurisdictions  separate  and  dis- 
tinct the  one  from  the  other,  the  one  being  con- 
stituted on  the  Civil  side  a  Court  of  Appeal 
and  error  in  civil  suits,  and  the  other  on  the 
Criminal  side,  being  constituted  an  original 
Criminal  Court  for  the  trial  of  criminal  offen- 
ces, and  also  a  Court  of  Criminal  Error.  As 
to  the  Civil  side,  the  Legislature  has  provided 
for  the  disqualification  of  a  judge  from  sitting 
m  Appeal  or  Error,  if  he  has  sat  on  the  case 
appealed  from  at  the  rendering  of  the  final 
judgment,  but  has  not  extended  this  disquali- 
fication to  judges,  sitting  on  the  Criminal 
side  upon  Criminal  Appeal  or  Criminal  Error, 
who  sat  in  the  original  Criminal  Court.  The 
Court,  therefore,  as  at  present  personally 
constituted,  is  according  to  the  statute,  and  the 
proposed  recusation  by  the  plaintiff  in  Error 
against  the  judge  who  judged  the  contempt 
has  been  legally  rejected. 

It  must  also  be  inquired,  what  is  the  nature 
of  the  judgment  or  conviction  for  contempt? 
It  may  be  briefly  answered  that  it  is  judg- 
ment in  execution,  and  wherein  bail  may  not 
be  taken.  This  fact,  that  is,  the  negation  of 
bail,  indicates  as  well  the  stringent  nature  of 
the  judgment  in  itself  as  its  immediate  enforce- 
ment upon  the  party  convicted  by  it.  It  was 
held  in  Brass  Crosby's  case,  3  Wile.  188,  that 
the  adjudication  for  contempt  is  a  conviction, 
and  the  commitment  in  consequence  is  execu- 
tion, and  no  Court  can  discharge  on  bail  a 
person  that  is  in  execution  by  the  judgment  of 
any  other  Court.  This  doctrine,  which  has . 
not  since  been  interfered  with  in  England,  has 
also  been  sustained  in  the  United  States,  and 
*o  held  almost  in  the  same  words  by  Story, 
J.,  in  the  case  of  Kearney  in  the  Supreme 
Court,  7"  Wheat.  43,  following  Crosby's  case, 
and  likewise  maintained  in  many  other  report- 


ed cases.  Arguing  from  the  mere  reason  of  the 
thing,  it  is  a  plain  consequence,  that  contempts 
would  necessarily  fail  of  their  effect,  and  the 
authority  of  Courts  of  Justice  would  become 
contemptible,  if  their  judgments  could  in  such 
matters  be  subjected  to  revision  by  any  other 
Tribunal. 

It  has  been  very  strongly  urged  that  this 
power  itself  from  its  very,  nature  must  neces- 
sarily be  independent  of  all  other  tribunals : 
for  if  it  depends  upon  another  whether  a  pun- 
ishment can  be  inflicted  or  not,  that  very  de- 
pendence defeats  and  overturns  it.  The  in- 
sulted judge  must  go  to  law  before  some  other 
tribunal  with  every  one  whom  his  decision  of- 
fends, and  leaving  his  own  duties  in  his  own 
Court,  must  attend  upon  other  Courts  and  be- 
fore other  judges  who  may  not  be  disposed  to 
discourage  the  contempt,  and  it  might  happen 
set  aside  and  quash  the  proceedings,  and  ar- 
rest or  reverse  the  judgment,  and,  therefore 
requiring  the  renewal  of  the  proceedings  to  en. 
counter  similar  difficulties. 

Under  such  a  state  of  law,  no  one  would  be 
afraid  to  offend ;  the  delay  of  punishment  and 
the  manner  and  chances  of  escaping  it,  would 
disarm  the  expected  punishment  of  all  its  ter- 
rors, nor  could  the  insulted  Court  or  Judge 
ever  think  of  the  attempt  to  cause  the  inflic- 
tion of  punishment  under  so  many  discourage- 
ments. It  would  be  idle  for  the  law  to  have 
the  right  to  act,  if  there  be  a  power  above  it 
which  has  a  right  to  resist.  In  Criminal  mat- 
ters penal  law  must  enforce  satisfaction  for 
the  present  acts  and  security  for  the  future ; 
in  other  words  it  must  hoot  a  remedy  and  a 
penalty.  How  could  there  be  either  a  remedy, 
or  a  penalty,  if  the  judgment  of  contempt  was 
subject  to  review  by  any  other  tribunal  ? 

Apart  from  this  most  conclusive  reasoning, 
no  reported  cases  can  be  found  in  which  other 
tribunals  have  interfered  with  such  convictions 
of  other  Courts,  whilst  on  the  other  hand  nu- 
merous direct  authorities  are  to  be  found  the 
other  way.  Brass  Crosby's  case  has  already 
been  adverted  to,  which  settled  that  point 
many  years  ago  in  England,  and  American 
authorities  are  at  one  with  the  English  decis- 
ions. Mr.  Justice  Blackstone  says,  "  the  sole 
adjudication  of  contempt  and  the  punishment 
thereof  belongs  exclusively  and  without  inter- 
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fering  to  each  respective  Court.  Infinite  con- 
fusion and  disorder  would  follow  if  Courts 
•could  examine  and  determine  the  contempt  of 
others."  I  shall  also  refer  to  Hard  on  Habeas 
Corpus  at  page  412,  where  he  lays  it  down 
that  the  right  of  punishing  for  contempt  is  in- 
herent in  all  Courts  of  Justice  and  essential 
to  their  protection  and  existence.  A  commit- 
ment under  such  conviction  is  a  commitment 
in  execution,  and  the  judgment  of  conviction 
is  not  subject  to  review  in  any  other  Court 
unless  specially  authorized  by  statute.''  And 
in  Morrison  v.  McDonald,  8  Shep.  660, 
it  was  held  "that  there  can  be  no  revision, 
•either  by  appeal  or  certiorari,  of  the  judgment 
of  a  Court  of  record  for  imposing  a  punish- 
ment for  a  contempt  of  the  Court." 

It  has  been  urged  that  this  Court  as  now 
formed  on  the  criminal  side,  having  been  con- 
stituted a  Court  of  Error  for  criminal  matters, 
lias  jurisdiction  in  this  case,  and  is  bound  to 
sustain  the  writ  of  error  here  issued.  It  isquite 
true  that  this  Court  on  the  criminal 'side  has 
jurisdiction  over  all  crimes  and  criminal  mat- 
ters to  the  extent  contemplated  by  the  crimi- 
nal laws  of  England  introduced  and  estab- 
lished here  by  the  Imperial  Act  of  1774, 
and  as  since  amended  by  our  Provincial 
legislation.  It  has  also  more  recently  been 
constituted  by  statute  a  Court  of  Error  in  all 
-criminal  cases  before  the  said  Court,  on  the 
Crown  side  thereof,  or  before  any  Court  of 
Oyer  and  Terminer,  or  Court  of  Quarter  Ses- 
sions, and  still  more  recently,  it  has  been  au- 
thorized to  consider  and  decide  reserved  ques- 
tions of  law  arising  in  criminal  trials,  in  which 
any  person  has  been  convicted  at  any  criminal 
term  of  the  said  above  mentioned  Courts,  but 
apart  from  these  later  statutory  powers,  this 
Court  of  Queen's  Bench  has  no  appellate  cri- 
minal jurisdiction.  By  law  the  Court  of 
Queen's  Bench  in  term,  in  the  exercise  of  its 
original  criminal  jurisdiction,  is  an  indepen- 
dent Court,  not  subject  to  the  control  of  this 
Court  sitting  in  error,  except  in  such  cases  as 
are  specially  within  its  cognizance  by  statute  or 
in  the  exercise  of  its  admitted  powers,  and  hence 
this  Court  cannot  under  the  common  law  of 
England,  from  which  it  derives  its  chief  criminal 
powers,  be  made  to  affirm  the  legal  existence 
of  writs  of  error  in  convictions  for  contempts, 


simply  because  no  authorities  .can  be  found  to 
say  that  in  cases  of  contempt  there  is  no  writ 
of  error.  This  negative  argument  is  of  no 
force.  The  legal  existence  of  such  a  writ  re- 
quires to  be  derived  from  affirmative  authori- 
ties :  but  of  these  there  are  none,  and  tiua 
Court  cannot  without  such  authority"  of  itself 
initiate  such  a  proceeding, 

Archbold,  Bbwever,  tells  us,  that  no  writ  of 
error  lies  upon  a  summary  conviction,  and 
that  it  only  lies  on  judgments  in  Courts  of  Re- 
cord acting  according  to  the  course  of  the  com- 
mon law.    Now,  Btackstone  lays  it  down  that 
the  proceeding  in  contempt  is  in  all  oases  sum' 
mary  before  the  judge  without  the  interven- 
tion of  a  jury ;  and  it  was  held  long  ago  in 
England,  and  that  ruling  has  since  existed  in 
its  integrity,  "  that  it  was  against  the  nature 
of  a  writ  o/ error  to  lie  on  any  judgment,  but 
in  causes  where  issue  might  be  joined  and 
tried,  or  where  judgment  might  be  had  upon 
demurrer."    This  was  the  case  of  the  King  t. 
Dean  and  Chapter  of  Trinity  Chapel,  Dublin, 
8  Hod.  27,  and  upon  writ  of  error  brought  into 
the  House  of  Lords,  all  the  judges  of  England 
being  of  opinion  that  the  decision  was  correct, 
the  judgment  of  the  King's  Bench  *as  affirm- 
ed, 2  Bra.  p.  c.  654.    And  Kent  upon  this  doc 
trine  says,  u  the  principle  is  of  immemorial 
standing:  it  has  stood  the  test  of  two  oentn 
ries  as  an  incontrovertible  principle  without  t 
precedent  or  doctrine  to  oppose  it.    To  over 
throw  it  would  be  to  tear  up  the  common  la« 
by  the  soots."    It  is  therefore  fair  reason  a 
well  as  law  to  hold  against  the  writ  of  erro 
lying  in  this  case.* 


Warranty  on  sale  of  horse. — On  the  sale  < 
a  horse  the  seller  signed  the  following  wa 
ranty  : —  "  June  6,  1865.  Mr.  C.  bought 
Mr.  G.  G.  a  bay  horse  for  £90,  warrant* 
sound. — G.  G.  Warranted  sound  for  one  mom 
G.  G.»— Held,  that  the  latter  words  limit- 
the  duration  of  the  warranty,  and  meant  th 
the  warranty  was  to  continue  in  force  for  a 
month  only;  and  that  complaint  of  unsoun 
ness  must  therefore  be  made  by  the  purcfci 
er  within  one  month  of  the  sale,  Ohapmm 
Gwytker,  Law  Rep.  1  Q.  B.  453. 


~ 


To  beeonoliriM  in  the  nest 


Digitized  by 


Google 


May,  1867.] 


LOWER  CANADA  LAW  JOURNAL. 


241 


iUt  f  mm  tfamtfla  %nw  £ouhi»I. 


Vol.  II. 


MAY,  1867. 


No.  11. 


CONTEMPT  OF  COURT— THE  McDERr 
MOTT  CASE.  ' 
We  intimated  our  intention  last  month  to 
revert  to  the  case  of  McDermott,  noticed  in 
the  judgment  of  the  Court  of  Queen's  Bench 
in  Mr.  Ramsay's  case.  The  report  first  com- 
municated to  us,  and  printed  at  page  146, 
was  that  published  in  the  Times  newspaper, 
but  we  have  since  received  that  contained  in 
u  The  Law  Reports,"  which  gives  the  facts  and 
judgment  at  much  greater  length. 

The  first  circumstance"  worthy  of  note  is 
that  when  McDkrmott  made  his  application 
to  the  Privy  Council  on  the  3rd  November 
last,  the  term  of  six  months,  during  which  he 
was  to  be  imprisoned,  had  actually  expired  on 
the  13th  October  previous*    Laurence  Mc- 
Dermott was  the  publisher  of  the  Colonist 
newspaper,  in  British  Guiana,  and  the  alleged 
contempt  of  Court  consisted  in  publishing  in 
that  newspaper  two  articles  supposed  to  reflect 
oq  James  Crosby,  Esq.,  one  of  the  Judges  of 
the  Supreme  Court  in  that  Colony,  and  on 
Mr.  Ross,  a  barrister  practising  in  that  Court. 
The  petition .  for  leave  to  appeal  stated  that 
great  dissatisfaction  had  existed  respecting 
the  judicial  proceedings  of  the  Supreme  Court, 
and  especially  with  regard  to  certain  proceed- 
ings taken  against  Mr.  Campbell,  one  of  the 
officers  of  that  Court,  who,  by  reason  thereof, 
had  been  compelled  to  resign  his  office ;  that 
the  petitioner,  in  reporting  the  particulars 
of  such    proceedings,    allowed  them    to  be 
commented  on,  and  their  nature  and  legal- 
ity to  be  discussed  in  two  articles  in   the 
Colonist  newspaper.    That  the  petitioner  had 
an  intimation  that  an  ex  par  te  order,  dated  the 
2nd  April,    1866,   had  been  issued  by  the 
Supreme  Court  against  him,  in  the  following 
form: — "Upon  the  information  and  motion 
of  Edward  Charles  Ross,  Esq.,  Barrister-atr 
Law,  this  day  made  to  me  in  non-session  of 
thia  Court,  and  upon  reading  the  affidavit  of 
James  Burford,  dated  and  sworn  this  day,  and 
filed  in  this  matter ;  and  upon  reading  a  cer- 


tain copy  referred  to  in  such  affidavit  of  a 
printed  newspaper  called  the  Colonist,  appear- 
ing to  have  been  published  by  one  Laurence 
McDermott,  at  his  office,  Lot  26,  Water  Street, 
New  Town,  on  the  29th  day  of  March  last, 
wherein  are  printed  and  published  divers 
scandalous  and  libellous  articles  and  state- 
ments reflecting  on  the  administration  of  jus- 
tice in  this  Colony  by  the  Supreme  Court 
thereof;  and  in  particular  certain  scandalous 
and  libellous  passages  and  statements  as  to 
his  honour  James  Crosby,  Esq.,  one  of  the 
judges  of  the  said  Supreme  Court,  maliciously 
abusing  and  threatening  the  said  judge,  and 
tending  to  the  great  obstruction  of  the  course 
of  justice,  and  being  in  contempt  of  this  Court, 
I  do  hereby  order  and  direct  that  the  said 
Laurence  McDermott  do  personally  attend  this 
Court  at  its  sitting,  in  George  Town,  on  Wed- 
nesday next,  the  4th  day  of  April  instant,  at 
half-past  ten  A.  M.,  and  further  that  he  then ' 
and  fhere  show  cause  why  an  attachment 
should  not  be  issued  against  him  for  such  con- 
tempt as  aforesaid,  or  why  he  be  not  commit- 
ed  to  prison  or  otherwise  dealt  with  in  respect 
of  such  contempt  according  to  law,  and  as  the 
Court  shall  think  fit  to  order.  J.  Beaumont, 
C.  J." 

The  petition  further  stated  that  this  order 
was  not  personally  served  on  the  petitioner, 
but  was  left  at  the  registered  office  of  the  Co- 
lonist, and  was  handed  to  the  petitioner  by  one 
of  his  servants;  and  the  petitioner  having 
such  notice,  and  the  same  purporting  to  affect 
his  personal  liberty,  he  appeared  in  Court  on 
the  4th  of  April,  1866.  That  the  Court,  con- 
sisting of  Chief  Justice  Beaumont,  and  Mr. 
Justice  Beete,  thereupon  adjourned  the  mat- 
ter of  the  order  to  the  6th  April,  when  the  pe- 
titioner again  appeared,  and  his  Counsel  were 
heard  on  his  behalf.  The  Court  then  took 
notice  of  another  article  which  had  appeared 
in  the  Colonist  on  the  5th  April,  reflecting 
upon  the  proceedings  of  the  Court,  and  the 
petitioner  was  ordered  to  appear  again  on  the 
10th  April,  to  answer  as  well  for  the  former 
contempt  as  that  of  the  5th  April.  On  the 
10th  April,  the  petitioner  again  attended  per- 
sonally, and  being  called  on  to  show  cause,  as 
directed  by  the  order  of  6th  April,  his  counsel 
objected  to  do  so,  alleging  that  the  order  was 
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irregular,  and  ought  not  to  be  proceeded  on ; 
but  that  the  Court  ought,  without  reference 
thereto,  to  adjudicate  on  and  dispose  of  the 
matters  alleged  against  the  petitioner,  and  as 
to  which  he 'was  called  on  to  show  cause  by 
the  orders  of  the  2nd!  and  4th  of  April.  The 
Court  overruled  this  objection,  and  held  that 
the  order  of  the  6th  April  was  regular.  And 
further  (as  his  counsel  objected  that  the 
order  was  pronounced  ore  tenus,  and  that  no 
minute  or  written  copy  thereof  had  been  serv- 
ed on  him),  the  Court  considered  that  the  pe- 
titioner having  been  present  personally  and 
by  his  counsel  in  Court,  when  such  order  was 
made,  it  was  not  necessary  to  serve  him  with 
any  minute  or  copy  thereof.  The  petitioner 
refused  to  show  cause,  and  the  informant  hav- 
ing been  heard,  the  Court  reserved  its  decision 
till  the  13th  of  April,  when  it  gave  judgment, 
adjudging  that  McDermott  had  committed  a 
high  contempt  of  the  Court  by  printing  and 
publishing  the  articles  of  the  29th  March  and 
6th  April,  and  ordering  that  he  be  imprisoned 
for  six  months.  The  petitioner  was  delivered 
into  custody  the  same  day  under  a  warrant  of 
commitment  made  by  Chief  Justice  Beaumont. 
Being  advised  that  the  order  of  commitment 
was  illegal,  he  applied  to  the  Court  before  he 
was  taken  into  custody,  and  afterwards  by  pe- 
tition, for  leave  to  appeal  from  the  order  of 
commitment  to  Her  Majesty  in  Council.  In  his 
petition  for  leave  to  appeal  he  stated  that  the 
order  had  the  effect  of  a  final  or  definite  sen- 
tence, involving  a  civil  right,  namely,  his 
right  to  liberty  for  six  months,  which  was  of 
more  value  to  him  than  the  sum  of  £500,  the 
sum  limited  by  the  Order  in  Council  regulating 
appeals  from  the  Supreme  Court  to  Her  Ma- 
jesty in  Council.  By  the  aforesaid  Order  in 
Council  it  is  provided,  that  if  the.  party  appel- 
lant shall  establish  to  the  satisfaction  of  the 
Court  that  real  and  substantial  justice  requires 
that,  pending  such  appeal,  execution  should 
be  stayed,  it  shall  be  lawful  for  such  Court  to 
order  the  execution  of  any  judgment  to  be 
suspended  pending  such  appeal,  if  the  appel- 
lant shall  give  security  for  the  immediate  per- 
formance of  any  judgment  which  may  be 
pronounced  by  Her  Majesty  in  Council  upon 
any  such  appeal ;  and  the  petitioner  submit- 
ted that  real  and  substantial  justice  required 


that,  pending  such  appeal,  execution  should 
be  stayed,  inasmuch  as  the  petitioner  had 
been  condemned  to  be  imprisoned  for  six 
months ;  and  unless  the  execution  of  the  sen- 
tence was  stayed  pending  the  appeal,  the  peti- 
tioner, in  the  event  of  the  appeal  being  decide! 
in  his  favour,  would  in  all  probability,  before 
the  decision  could  be  made  known  in  the  co- 
lony, have  undergone  the  whole  period  of  such 
imprisonment,  and  be  without  remedy  or  re 
dress  for  having  suffered  the  same.  On  the 
4th  May,  1866,  Chief  Justice  Beaumokt  re- 
fused to  grant  the  petitioner  leave  to  appeal, 
on  the  ground  that  it  was  not  an  appealable 
case  within  the  provisions  of  the  before  men- 
tioned Order  in  Council  of  the  colony. 

The  petitioner  then  petitioned  Her  Majesty, 
praying  for  inquiry  and  relief  in  the  matter  of 
his  imprisonment,  and  was  advised  by  the 
Lieutenant  Governor  of  the  colony  and  the  Se- 
cretary of  State  for  the  colonies,  that  the  only 
redress  he  could  obtain  was  by  an  appeal  tok> 
heard  by  the  Judicial  Committee.  The  peti- 
tioner accordingly  moved  for  leave  to  appeal 
from  the  order  of  the  13th  April,  1866,  an.i 
the  judgment  of  the  Supreme  Court  of  the  4th 
May,  1866,  refusing  him  leave  to  appeal. 
The  following  is  the  report  of  the  argument 
and  judgment  given  in  the  Law  Reports  (I  P. 
C.  266—8). 

"  Mr.  Coleridge,  Q.  C,  for  the  petitioner, 
said :  Although  the  appealable  value  is  limit- 
ed by  the  Order  in  Council  of  the  20th  June, 
1831,  to  £500,  yet  we  submit  that,  in  a  ca^e 
such  as  this,  where  the  liberty  of  the  subject 
is  involved,  an  appeal  will  lie  irrespective  os 
any  money  value.  If  the  rule  were  otherwise, 
the  grossest  injustice  on  the  liberties  of  Britisli 
subjects  resident  in  the  colonies,  might  U» 
perpetrated  at  the  caprice  of  the  judges  in  tl»  - 
colonies.  It  is  essential,  therefore,  that  suc!» 
an  appeal  should  be  allowed.  It  has  Uvi 
admitted  in  several  cases :  Smith  v.  The  Ju> 
tices  of  Sierra  Leone  (3  Moore's  P.  C.  Case?, 
361) ;  Rainy  v.  The  Justices  of  Sierra  Leon*} 
(8  ibid.  47).  In  this  country  the  petitioner 
would  have  had  his  remedy  by  writ  of  Habeas 
Corpus,  but  in  a  case  like  this,  that  writ  couM 
not  be  obtained  from  a  Colonial  Court,  and 
since  the  statute,  25  and  26  Vict.  c.  20.  s.  1. 
it  cannot  be  applied  for  here.  [LordWestbuky  : 
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Supjttse  a  contempt  at  Nisiprius  and  a  fine 
indicted,  would  an  appeal  lie  ?]  Perhaps  not 
in  England,  but  in  the  colonies  it  is  dif- 
ferent; thus  in  Rainy  v.  The  Justices  of 
Sierra  Leone,  an  appeal  from  an  order  impos- 
ing fines  and  imprisonment  on  a  practitioner  of 
the  Court  was  allowed ;  and  though  that  case 
broadly  lays  it  down  that,  in  the  case  of  con- 
tempt, the  Court  making  the  order  is  the  sole 
judge  of  what  constitutes  the  contempt,  the 
appeal  was  admitted  by  this  Court  on  the 
ground  of  the  illegality  of  the  order,  and  the 
alleged  contempt  was  inquired  into. 

*:Low>  Westburt  :  Their  Lordships  regard 
this  case  as  one  of  great  importance,  and  one 
that  may  lead  to  important'  consequences.  On 
the  one  hand  it  is  essential  to  preserve  a  Court 
from  all  obstruction  to  the  course  of  justice  j 
on  the  other  hand,  it  is  very  desirable  that 
there  should  be  a  check  upon  any  arbitrary 
exercise  of  the  powers  of  the  Court.  But  at 
present,  having  regard  to  the  distinction  be- 
tween things  done  by  practitioners  of  Colonial 
Courts,  and  things  done  in  curia  j  things  done 
Erectly  leading  to  interference  with  the  ad- 
niinistration  of  justice,  and  things  which  do 
ax  come  within  either  of  these  categories,  their 
brdahips  are  disposed  to  give  leave  to  appeal, 
but  without  prejudice  to  the  question,  whether 
there  is  a  right  of  appeal  or  not.  Our  object 
is  that  of  necessity  this  important  question 
should  be  fully  argued  when  it  comes  before 

By  an  Order  in  Council,  made  on  the  peti- 
tion, it  was  ordered  that  the  petitioner  should 
te  allowed  to  enter  and  prosecute  his  appeal 
torn  the  order  of.  the  Supreme  Court  of  the 
13th  April,  and  the  judgment  of  the  4th  May, 
1^6,  without  prejudice  to  the  competency  of 
Her  Majesty  in  Council  to  entertain  an  appeal 
irom  an  order  of  a  Court  of  Record,  inflicting 
pinishment,  by  fine  or  imprisonment,  for  a 
*>ntempt  of  Court,  which  question  was  to  be 
f,P*n  to  argument  on  the  hearing  of  the  appeal, 
aad  a  copy  of  the  order  was  directed  to  be 
*rred  on  the  Judges  of  the  Supreme  Court, 
*ith  leave  to  put  in  their  answer  to  the  appeal. 

It  is  apparent  from  the  report  that  in  this 
<**  the  judge  assailed  (Crosby)  took  no  part 
whatever  in  the  proceedings  against  McDer- 
*°tt.    Though  a  judge  of  the  Supreme  Court, 


he  appears  to  have  been  absent  on  every  occa- 
sion when  the  case  was  before  the  Court.  This 
may  have  been  merely  accidental,  or,  more 
probably,  in  consequence  of  ,the  natural  re- 
luctance of  a  judge  to  take  part  in  an  inquiry, 
in  the  course  of  which  he  may  be  exposed 
to  fresh  insult.  At  all  events,  no  allusion  to 
the  circumstance  occurs  in  the  report,  and 
there  is  no  ground  for  supposing  that  Mr. 
Justice  Crosby  deemed  himself  incompetent. 
We  have  as  yet  received  no  account  of  further 
steps  before  the  Privy  Council.  Possibly 
McDermott,  having  undergone  the  full  term 
of  imprisonment;  may  shrink  from  the  ex- 
pense of  prosecuting  an  appeal,  which  can 
give  him  no  substantial  redress. 


ACTION  QUI  TAM. 


M.  lb  Rbdaoteur.— Le  gouvernement  vient 
de  refuser  d'oblir  a  une  loi  passed  en  1864, 
sous  les  circonstances  suivantes  : 

La  clause  3  du  ch :  43,  de  la  27-28  Vict.,  dit : 
11 II  sera  loisible  a  la  couronue  d'intervenir  aux 
"  dites  actions  ou  poursuites  dans  le  Bas  Cana- 
"  da  en  tout  e"  tat  de  cause,  et  d'en  prendre  seule 
"  la  conduite ;  pourvu  que  s'il  appert,  apres  la 
"fin  d'icelles,  qu'il  y  a  une  raison  suffisante 
"  pour  intenter  la  poarsuite,  et  si  le  dit  pour- 
"  suivant  a  fourni  a  la  couronue,  qui  sera  ainsi 
"  interveuue,  toute  l'aide  et  les  renseignements 
"en  son  pouvoir,  pour  fairs  triompher  Taction, 
"la  couronne  remboarse  au  poursuivant  ses 
"  frais  de  poursuite." 

Pour  ne  compromettre  aucune  des  parties  in- 
teressees,  nous  nous  abstiendrons  de  les  nom- 
mer.  A.  avait  soaffert  des  dommages  du  deTaut 
d'enr6gistrement  de  la  declaration  de  soci^te* 
existent  entre  B.  et  0.  II  se  crut  justifiable  d'in- 
tenter  une  action  qui  tarn,  conformlment  a  la 
loi,  contre  B.  et  C.  pour  le  recouvrement  de  la 
penality,  tent  en  son  nom  qu'au  nom  de  Sa 
Majestd.  Mais  au  moment  de  prendre  le  bref, 
il  s'apperQoit  que  B.  et  C.  se  sont  fait  pours uivre 
par  un  homme  de  paille,  et  il  apprend  en  mdme 
temps  que  l'avocat  de  cet  homme  de  paille 
n'est  qn'un  prete  nom,  qui  sert  a  d6guiser  l'in- 
tervention  des  avocats  de  B.  et  C.  Sous  ces 
circonstances,  A  se  crut  justifiable  d'informer 
la  couronue  de  cette  tentative  de  fraude  contre 
ses  inte'rets,  n'agissant  en  cela  qu'en  conformity 
a  la  loi. 
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La  2  mars  dernier,  A  ecritau  procureur  g6n6- 
ral  et  le  prie  de  se  pre>aloir  des  dispositions  de 
la  loi  ci-dessus  cit^e  at  d'Jntervenir  dans  les 
actions  qui  tarn,  tout  an  l'informant  de  tons  les 
faits  qui  pouvaient  faire  ressortir  la  fraude  con- 
certo entre  B.  et  C. 

JVoici  l'etrange  r6ponse  da  Gouvernement : — 

11  Bureau  du  Proouriur  Ginrral,  B.  C. 
11  Ottawa,  le  15  Mars,  1867. 
"  Monsirur, 

11  J'ai  recu  instraction  de  l'Honorable  Sir  N. 
F.  Bel  lea  u,  de  vous  informer,  en  r^ponse  a 
Totre  lettre  en  date  da  2  de  mars  courant,  que 
les  tribunauz  judiciaires  se  trouvant  saisis  des 
causes  auzquelles  vous  faites  allusion,  la  justice 
doit  avoir  son  cours,— et  que  Intervention  du 
Procureur-General  dans  ce  cas  ne  serait  pas 
justifiable. 

Je  vous  renvoie  l'affidavit  qui  accompagnait 
votre  lettre. 

J'ai  l'honneur  d'etre, 

Monsieur, 
Votre  tres  obeissant  serviteur, 

(Signe*)        GEO.  FUTVOYE." 


A  ne  pouvait  laisser  sans  r^plique  one  sem- 
blable  rlponse. 

"  Montreal,  28  mars,  1867. 

Hon.  Procurrur-Grnrral,  B.  G. 
Ottawa. 

Moksirur.— Je  n'ai  pu  repondre  avant  ce  jour 
a  la  lettre  que  j'ai  recue  du  Bureau  du  Procureur- 
General,  B.C.,  en  date  du  is  courant,  par  la- 
quelle  vous  me  dites  que  les  tribunaux,  se  trou- 
vant  saisis  des  causes  auzquelles  je  faisais  allu- 
flion,  la  justice  devait  avoir  son  cours,— et  que 
^intervention  du  Procureur-General  dans  ce 
cas  ne  serait  pas  justifiable. 

Je  vois  que  je  n'ai  pas  ete  compris,  et  j'espe- 
re  que  vous  prendrez  en  consideration  les  re- 
marques  qui  suivent : 

Deuz  aasoci6s  sont  passibles  chacun  d'une 
penalite  de  deuz  cents  piastres,  pour  ne  pas 
*voir  fait  enr^gistrer  leur  declaration  desociete 
dans  le  temps  voulu  par  la  loi,  et  moitie"  de  l'a- 
mende  appartient  au  poursuivant,  et  moitie"  a 
la  Couronne.  Ces  associes,se  voyant  pros  d'etre 
poursuivis  par  moi,  qui  ai  eu  asouffrirde  ce  d$- 
faut    d'enregistrement,    se    poursuivent   euz- 


mfimes  sons  un  nom  suppose,  et  le  meme  avo- 
cat  conduit  la  procedure,  tant  pour  la  demand© 
que  pour  la  defense,  toujours  sous  diflterents 
noms,  afin  de  frauder  la  loi  et  la  Couronne. 

En  vertu  du  ch.  43,  2?  et  28  Vict.,  la  Cou- 
ronne a  le  droit  d'intervenir  dans  toutes  lea  ac- 
tions qui  tarn,  et  en  tout  etat  de  cause  (section 
3),  dans  le  but  de  voir  a  ce  que  ces  pourtuites, 
quand  elles  sont  intentees,  soient  seriensement 
conduites,  et  empdcher  qu'elles  aient  lieu  dans 
le  but  de  defaire  les  fins  de  la  loi.  Si  la  justice 
n'eut  pas  ete  saisie,  Intervention  de  la  Cou- 
ronne n'etait  pas  necessaire,  et  le  sonssigne  se 
serait  charge  lui-mdme  de  faire  una  poursoite 
serieuse,  et  dont  la  Couronne  out  profite.  C'est 
precisement  parce  que  la  justice  est  saisie,  que 
Intervention  de  la  Couronne  est  necessaire,-- 
c'est  parce  qu'elle  est  saisie  dans  un  but  fraodu- 
leuz,  et  pour  emp&cher  qu'un  poursuivant  ae*- 
rieuz  en  ait  saisi  la  justice,  que  le  soussigne  a 
pris  la  iiberte  d'informer  le  Procureur-General, 
que  le  cas  prevu  par  la  loi  suscitee  se  presen- 
tait. 

Sous  ces  cir Constances,  je  ne  doute  pas  qoe 
vous  en  veniez  a  la  conclusion  que  votre  deroir 
est  d'intervenir,  lorsqu'une  personne  de  bonne 
foi  informe  la  Couronne  qu'on  veut  la  frauder 
et  eiuder  la  loi. 

J'ai  l'honneur,  &c, 


Voici  maintenant  la  conclusion  a  laquelle  le 
Gouvernement  en  est  venu  : 

"  Bureau  du  Progurrur-Grnbral,  B.C. 
Outaouais,  le  8  avril,  1867. 

<f  Mon8Ib6b,— J'ai  recu  instruction  de  THono- 
rable Sir  N.  F.  Belleau,  d 'accuser  reception  de 
votre  lettre  en  date  du  29  de  mars  dernier,  et 
de  vous  mander  que  ma  lettre  du  15  de  mars 
aussi  dernier,  est  la  seule  reponse  qu'il  se  croit 
justifiable  de  donner  dans  cette  affaire. 
11  J'ai  l'honneur,  &c, 
11  (Signe,)        GEO.  FUTVOTE." 


De  tout  cela  il  r6sulte  que  le  Gouvernement 
considers  comme  lettre  morte  la  loi  de  1864, 
qui  a  ete  faite  dans  un  but  de  protection.  Mala 
ce  qu'il  j  a  d'etrange  dans  la  correspondance 
ministerielle,  c'est  l'absence  de  logique :  "  c'eat 
parce  que  les  tribunauz  sont  saisis,  que  nooa 
n'intervenons  pas.11    Est-ce  que  vous  auriez  pa 


Digitized  by 


Google 


May,  1867.] 


LOWER  CANADA  LAW  JOURNAL. 


245 


intervenir  si  lea  tribunaux  n'avaient  pas  6t6  sai- 
sis?  On  vent  que  la  justice  alt  son  cours,  et 
ponrtant  on  la  laisse  am  prises  avec  des  gens 
decidls  a  la  d£tourner  de  son  cours  rlgulier, 
ctai-a-dire,  dexides  a  binder  la  loi  et  a  frauder 
1*  Gooronne. 


Si  c'est  ainsi  que  le  Gouvernement  entend 
relocation  des  lois,  il  nous  semble  que  nous 
pourrions  avoir  dee  sessions  moins  longues  et 
des  statuts  moins  considerables. 

GONZALVB  DOUTRE. 
13  arrii. 


BANKRUPTCY-ASSIGNMENTS. 


JAXK  OF  INSOLVENT. 


BB8IDBHOX. 


BXBIDXIIOB. 


DJfTB  OF  NO- 
TIOB  TO  FILB 


Abbott,  Richard 

Amos,  John —  -. 

Anderson,  John 

Areand,  Alphee,  individually  and  as  \ 
partner  of  Areand  &  Frere ..J 

Atkinson.  Wm.  The*. 

Baker,  Wm.S 

Barron,  Geo.B 

Bell,  James 

Bletcher,  Wm. 

Bradbnry.Jas.  Roberts 

Branchaiid  As  Frere 

Barbenk,  Jas.  R.,  and  Geo.  H.  God- ) 
dar,  individually  and  as  partners  J 
ofBnrbank&Goddar. ) 

Carey,  Daniel 

Cunn,  Joseph 

Diigle,  Pierre,  Odile  Hebert  and) 
Hector  Duvert,  individually  and  J 
u  firm  of  Daigle,  Hebert  &  Duvert ) 

Delaney,  James 

Delaney,  Peter. 

Denfeon,  R.  B 

fieteber,  Edwin 

Fiank^  William 

bale,  Benjamin 

tiemmOl,  Wm.,  IndiTidnally  and  as ) 
copartner  of  GemmiU,  McDougall  > 

Girard,  Barthelemy 

Harper,  John 

flffl,  John  A  Wm. 

Kennedy,  Adam % 

McDonald,  A.  A  Sons 

MeKmn,  Christopher  S 

MeXeely,JohnB. 

Haddocks,  Thos.  B.  H 

Prorindie,  Charlee  A 

Banner,  Geo.  Worner 

Koas,John 

6t  George,  J.  Bte 

Ste.  Mane  A  MeDonell,  and  McDon-  » 

ell  &Ste.  Marie 

Smaliacombe,  Roger 

Smith,  Robert  Cattle 

Stanton,  Nicholas *. . 

Targart,  John 

Tan,  Wm.  Campbell 

Traher,  Wm.  J.,  and  Alfred  Suhler. 

TrenYey,  Henry 

Walih,  James.. 

Wartman,  Barnabas , 

Watson,  Darid 

nation,  James , 

WMteomb,  Martin  C 

Wood,Alonao 

woodward,  Francis,  and  Edwin  D. 

Brogghton. 


London 

London 

Holim,C.W.^.. 

Lambton,  C.  E.. 

Whitby 

ghsburg. ... 
Owen  Sound . . 


Pembroke.. 

Port  Hope 

Toronto , 

Ste.  Cecile,C.E.. 

Richmond,  C.  E. 


Quebec 

Township  of  Gloucester. . 

Montreal  and  St.  Charles 


Thos.  Churoher, 
L.  Lawrason.. . 
Thomas  Saunders 

T.  Sauyageau. , 

James  Holden. 
Wm.  M.  Pattison 
George  J.  Gale. 
Thos.  Deacon. . 
E.A.Macnaohtan 
Thomas  Clarkson 
T.  Sauvageau. 

A.M.  Smith.. 


London 

London 

Guelph 

Montreal 

Whitby 

Frelighsburg. 
Owen  Sound. 

Pembroke 

Cobourg 

Toronto 

Montreal 


Kingston 
Kingston 

Toronto 

Oil  Springs . , 

Lucan 

Northridge.. 

Montreal . . . 


St  Pie,  C.  E 

Toronto 

Township  Logan.. 

Pembroke 

Montreal 

Napanee 

Sarnia 

Stratford 

Sherbrooke 

Belleville 

Clinton 

8t.  Darid,  C.  E.. 


A.  Fraser 

Francis  Clemow . 

T.  Sanrageau — 

Henry  C.  Voigt. 
Henry  C.  Voigt.. 

W.T.Mason 

George  Stevenson 
Thos.  Churoher. 
J.McCrae 


Sherbrooke. 


Quebec. 
Ottawa. 


Montreal.. . 


Kingston . 
Kingston. 
Toronto.. . 

Sarnia 

London. . . 
Windsor.. 


A.  B.Stewart.. 


Montreal- 
Montreal.. 


T.  S.  Brown 

Thomas  Clarkson  Toronto. 

Thos.  Miller | Stratford 

Thos.  Deacon —  Pembroke. .. . 

John  Whyte 'Montreal. 

W.S.Williams.. 
George  Sterenson 

Thos.  Miller 

A.M.Smith 

Geo.  D.Dickson. 

S.  Pollock 

T.  Saurageau — 


Knowlton  and  Waterloo. 

Stratford 

Toronto 

Kingston 

London 

Ulrerton,  C.  E 

London 

Township  of  Howiok 

St  Davids 

Township  of  Kingston . . . 

Culloden 

Goderloh 

Napanee 

Sheflbrd 

Petrolia 


Napanee. 

Sarnia 

Stratford.. . . 
Sherbrooke . 
Belleville... 
Goderich.. . . 
Montreal . . . 

Montreal.... 

Stratford.. . . 


T.  Sauvageau. 

Thos.  Miller... 

Thomas  Clarkson  Toronto. . 

R.  M.  Rose {Kingston  . 

Thos.  Churoher. .  {London. . . 
John  Whyte Montreal.. 


Thos.  Churoher. 

8.  Pollock *| Goderich  . . . 


W.  A.  Harvey. 

R.M.Rose 

Jas  McWhirter. 

John  Kerr 

W.  S.  Robinson. 
A  fi. Foster.... 


London. 


George  Sterenson 


St.  Davids. 

Kingston . . . 

Woodstock. 

Toronto 

Napanee .... 
Waterloo... 

Sarnia 


April  3rd. 
March  80th. 
April  6th. 

April  1st. 

April  2nd. 
April  8th. 
April  4th. 
March  80  th. 
April  9th. 
April  18th. 
April  6th. 

April  6th. 

April  12th. 
April  2nd. 

March  28th. 

April  10th. 
April  10th. 
April  6th. 
April  16th. 
April  11th. 
March  29th. 

April  1st. 

April  9th. 

April  12th. 

April  8rd. 

April  16th. 

April  10th. 

April  18th. 
March  18th. 

April  3rd. 

April  18th. 
March  29th. 
March  28th. 
March  28th. 

April  10th. 

April  3rd. 

April  6th. 

April  6th. 

April  16th. 

April  2nd. 
March  28th. 
March  26th. 

April  16th. 

April  2nd. 

April   8th. 

April  10th. 

April  6th. 

April  19th. 

April  13th. 


I 


3.  B.— The  Writs  of  Attachment  are  not  given  separately.     The  names  of  the  insolvents  against  whom 
sitaehmenti  lame  will  appear  in  the  table  of  assignments  when  assignees  are  appointed. 
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COURT  OF  QUEEN'S  BENCH. 

APPEAL  SIDE. 

RAMSAY  v.  THE  QUEEN. 
[Continued  from  page  240.] 
Badgley,  J.  (Conclusion.)  Reference  has 
been  made  to  the  recent  McDermott  case 
before  the  Privy  Council,  in  which  Mr.  Mc- 
Dermott, the  editor  of  a  newspaper  in  De- 
marara,  had  been  subjected  to  six  months' 
imprisonment  on  a  conviction  in  contempt 
for  publishing  in  his  newspaper  what  the 
judgment  of  conviction  affirmed  to  be  scan- 
dalous, reflecting  upon  the  Court  and  the  ad- 
ministration of  justice.  That  case  has  no  ap- 
plication to  this  particular,  and  even  McDer- 
mott* s  counsel  before  the  Judicial  Committee 
of  the  Privy  Council  calls  it  a  case  of  peculiar- 
ity, and  as  such  entreats  the  Court  to  permit 
the  issue  of  the  appeal.  And  the  judges  of 
the  Privy  Council  appear  to  have  so  taken  it, 
inasmuch  as  they  abstain  from  any  opinion 
upon  the  matter  of  the  application,  and  content 
themselves  with  saying  that  they  would  give 
leave  to  appeal,  but  would  reserve  to  them- 
selves the  right  to  consider  whether  the  appeal 
was  allowable.  Under  all  these  circumstances 
I  am  of  opinion  to  quash  the  writ. 

Duval,  C.  J.  The  law  of  discretion  is  the 
law  of  tyrants,  and  a  judge  who  relies  on 
that  law,  is  a  tyrant  on  the  Bench.  On  the 
other  hand,  if  a  judge  respects  the  law  of  the 
land,  his  decisions  will  be  respected.  Other- 
wise a  judge  might  indulge  term  after  term  in 
improving  on  the  criminal  law  of  England. 
One  day  he  might  say  that  there  was  no  capi- 
tal punishment,  and  another,  that  there  was 
a  writ  of  error  in  cases  of  contempt,  although 
there  has  not  been  a  single  case  cited.  We  are 
to  be  guided  by  the  criminal  law  of  England, 
and  not  by  individual  judicial  notions  of  public 
convenience.  Our  own  statute  has  made 
no  change.  What  is  the  criminal  law  of 
England  as  stated  on  this  subject?  That 
every  Court  must  be  the  judge  of  its  own 
contempts.  Blackstone  already  referred  to,  in 
treating  of  contempts,  says  that  the  judg- 
ment of  the  Court  is  to  be  carried  into  im- 
mediate execution.    And  if  so,  how  can  there 


be  a  writ  of  error?    A  man,  for  instance,  is 
sent  for  twenty-four  hours  to  jail.     He  suffers 
the  punishment  before  he  can  get  his  writ 
of  error.      There  is   not  a  single  case  in 
the  English  books  that  can  be  referred  to  in 
support  of  such  a  pretension.    In  the  case  of 
McDermott,  communicated  to  the  Lower  Ca- 
nada Law  Journal^  (  Vide  ante,  p.  146),  we  are 
told  that  different  rules  were  laid  down.    On 
the  contrary,  Lord  Westbury  distinctly  said 
the  Committee  would  reserve  to  themselves 
the  right  to  consider  whether  the  appeal  was  al- 
lowable.  We  cannot  find  any  authority  which 
would  justify  us  in  interfering  in  this  case. 
We  are  told  that  if  in  England  there  is  no 
writ  of  error,  there  is  one  by  our  own  criminal 
law.    On  what  is  that  founded?  Most  assur- 
edly the  intention  of  our  legislature  was  not 
to  introduce  anything   new   in  this  respect. 
Our  statute  says  there  may  be  a  writ  in  all  cri- 
minal cases.  Let  us  see  if  we  have  nothing  simi- 
lar in  England  which  will  give  us  the  interpre- 
tation of  this.    Has  not  the  English  Court  of 
Queen' 8  Bench  jurisdiction  in  all  criminal  ca- 
ses? Do  not  the  English  statutes  and  common 
law  give  the  Court  of  Queen's  Bench  the  right 
to  take  cognizance  of  all  criminal  cases  ?  Then 
why  should  contempt  be  embraced  here  any 
more  than  in  England?  There  is  nothing  in 
the  statute  to  show  that  it  was  tHe  intention 
of  the  Legislature  to  go  beyond  the  English 
law,  and  we  are  therefore  bound  by  the  Eng- 
lish decisions.    It  was  said,    you  could  get 
your  remedy  by  Habeas  Corpus,  and  why  not 
by  a  writ  of  error  ?  But  the  two  things  are  as 
distinct  us  can  be,  and  it  does  not  at  all  follow 
that  because  a  judgment  can  be  reviewed  on 
a  writ  of  Habeas  Corpus  that  it  can  also  by  a 
writ  of  error.    It  was  idle  to  put  such  a  ques- 
tion.   We  follow  precisely  the  rule  laid  down 
in  England,  and  whatever  the  Privy  Council 
may  do  hereafter  in  the  McDermott  case,  it 
cannot  affect  the  grounds  of  our  judgment. 
The  Privy  Council  has  powers  over  all  Courts 
of  the  empire  which  we  cannot  pretend  to  exer- 
cise.   It  is  very  consolatory,  however,  for  us 
to  know  that  if  we  are  wrong  our  refusal  does 
not  debar  the  party  from  going  before    the 
Privy  Council.    For  my  part  I  solicit  an  ap- 
peal.   I  wish  the  question  to  be  decided  ;  bat 
having  looked  at  the  case  dispassionately,  I 
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can  come  to  no  other  opinion,  and  I  have  not 
heard  one  principle  of  law  laid  down  to-day 
militating  against  the  judgment  of  the  Court- 
I  do  not  argue  from  considerations  of  conve- 
nience, but  from  principles  of  law ;  and  if  we 
are  wrong,  we  can  be  set  right  "by  an  appeal 
to  the  Privy  Council.  Possibly  it  may  turn 
out  that  the  Privy  Council,  while  allowing  an 
appeal  in  the  McDermott  case,  will  refuse  it 
in  this,  for  I  see  a  great  difference  between  the 
two  cases.  I  stated  the  other  day  that  I 
thought  there  was  a  statute  that  granted  the 
right  of  appeal  in  eases  where  the  penalty  ex- 
ceeded  £100.  I  find  that  such  is  the  case. 
(Con.  Stat.  Lower  Canada,  cap.  105,  sec.  6.) 
The  power  is  given,  though  I  do  not  remem- 
ber any  appeal  having  been  brought  under  it 
before  the  Privy  Council.  The  judgment  of 
the  Court  is  that  the  writ  having  issued  ille- 
gally and  improvidently,  must  be  quashed. 

Drummokd,  J.,  concurred. 

Mr.  Ramsay.  I  move  for  leave  to  appeal  to 
the  Privy  Council,  and  although  this  question 
.has  been  incidentally  decided  already,  I  wish 
to  show  in  what  that  decision  appears  to  me 
erroneous,  as  it  was  given  on  a  consideration 
suggested  by  the  Court,  and  which  I  had  not 
an  opportunity  of  answering.  I  claim  my  ap- 
peal as  of  right  on  these  words,  that  there 
shall  be  an  appeal  to  Her  Majesty  in  her  Pri- 
vy Council,  "  where  the  matter  in  question 
relates  to  any  fee  of  office,  4c,  or  any  sum  of 
money  payable  to  Her  Majesty.' '  This  relates 
to  a  sum  of  money  payable  to  Her  Majesty  3 
but  it  is  said  fines  are  excluded,  because  there 
isaspecial  statute  (cap.  105,  C.  S.  L.  C.)  which 
gives  an  appeal  when  the  fine  is  over  £100. 
But  that  statute  was  prior  to  the  statute  I  in- 
voke, and  if  incompatible  the  earlier  must 
yield  to  the  later.  There  is  a  case  in  1  A.  & 
E.,  R.  v.  Wright,  where  any  was  declared  to 
cover  all. 

[Duval,  C.  J.  But  it  is  in  the  Consolida- 
ted Statutes.] 

Yes,  but  it  must  be  remembered  that  tlfe 
statutes  do  not  lose  their  original  order  of  date 
by  the  consolidation. 

[Duval,  C.  J.    That  is  correct.] 

Well,  the  statute  I  invoke  gives  me  the  ap- 
peal in  express  words.  This  case  has  been 
dismissed  in  the  same  way  as  if  it  had  been 


dismissed  on  a  preliminary  plea.  Now  it  will 
not  be  denied  that  if  the  matter  in  question  be 
appealable,  the  appeal  lies  whether  the  case 
is  dismissed  on  a  question  of  jurisdiction  or 
on  the  merits. 

Duval,  C.  J.  This  is  the  last  day  of  the 
term,  and  it  would  be  of  no  use  to  take  the 
matter  en  dilibM;  besides  you  will  not  lose 
any  right  by  our  refusing  the  appeal,  which  I 
hope  may  be  taken. 

The  plaintiff  in  error,  in  person. 

Q.  OuimcL,  for  the  Crown.* 

[Addendum.  We  have  to  correct  an  inaccu- 
racy which  occurs  in  the  report  of  this  case 
on  page  233.  Not  having  heard  the  argument 
of  Mr.  Ramsay,  yet  being  desirous  of  giving 
fully  all  that  had  been  urged  by  the  losing 
party,  we  followed  a  newspaper  report  which 
appeared  to  have  received  that  gentleman's 
revision.  We  have,,  since  learned  that  the 
statement  made  therein  respecting  DrUcolVs 
case  is  totally  unfounded.  The  impression  is 
conveyed  to  the  reader  that  Chief  Justice 
Rolland  refused  to  sit  during  the  proceedings, 
because,  being  the  judge  who  suggested  the 
contempt,  he  believed  himself  incompetent. 
Now,  the  register  shows  that  in  point  of  fact 
Chief  Justice  Rollakd  presided  on  Tuesday, 
the  11th  day  of  April,  1854,  the  day  the  rule 
issued,  and  if  he  was  not  present  on  every 
occasion,  the  sole  reason  was  that  he  feared  to 
be  subjected  to  fresh  insult. 

We  may  add  here  that  during  the  last  term 
of  the  Court  of  Queen's  Bench  sitting  on  the 
Crown  side,  Mr.  Justice  Drummovd  attended 
the  sitting  of  the  Court  (which  washing  held 
under  the  presidency  of  Mr.  Justice  Mondelet), 
and  having  caused  the  judgment  quashing  the 
Writ  of  Error  to  be  read  and  entered  on  the 
minutes,  ordered  the  Sheriff  to  see  that  the 
judgment  was  executed.  Mr.  Ramsay  stated 
that  the  Sheriff  had  received  an  intimation  from 
the  Crown  that  the  judgment  was  not  to  be 
pressed  pending  his  application  to  the  Privy 
Council  ,*  but  Mr.  Justice  Drummond  having 
replied  that  the  Sheriff  must  obey  the  order  of 
the  Court  or  abide  the  consequences,  Mr.  Ram- 
say subsequently  paid  £10,  amount  of  the  fine 
imposed.  We  understand  that  Bteps  have 
been  taken  to  bring  the  case  before  the  Privy 
Council.] 
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March  5. 
MORGAN  et  al.,  (plaintiffs  in  the  Court 
helow)  Appellants  j  and  GAU VREAU,  (de- 
fendant and  petitioner  in  the  Court  below) 
Respondent. 

Community — CoJuMtaiion  as  man  and  wife — 
.  •  Liability. 

The  defendant  cohabited  for  many  years 
with  a  woman,  whom  he  held  out  to  the  world 
as  his  wife,  and  in  a  deed  of  lease  he  described 
himself  and  her  as  communs  en  biens.  The 
woman  carried  on  business  as  a  milliner,  and 
the  defendant,  her  husband,  as  a  repairer  of 
hats  in  the  same  premises,  but  all  the  receipts 
of  both  went  into  the  millinery  account.  He 
also  ordered  goods  and  made  payments  in  her 
name.  After  her  decease,  the  plaintiffs, 
creditors,  having  subjected  his  estate  to  com- 
pulsory liquidation  for  a  debt  of  the  commu- 
nity, the  defendant  alleged  inter  alia  that  he 
was  not  married  to  the  woman,  and,  therefore, 
not  liable  for  her  debts. 

Held,  that  under  the  circumstances,  the 
defendant  was  liable  for  the  debts  of  the  de- 
ceased, whether  married  or  not  married,  in- 
asmuch as  he  had  held  her  out  to  the  world 
as  his  wife,  and  she  was  presumed  to  act  for 
him. 

This  was  an  appeal  from  a  judgment  ren- 
dered by  Monk,  J.,  in  the  Superior  Court  at 
Montreal,  on  the  20th  October,  1866. 

On  the  23rd  August,  1866,  the  appellants, 
under  the  provisions  of  the  Insolvent  Act  of 
1864,  took  proceedings  in  compulsory  liqui- 
dation against  the  respondent.  The  writ 
issued  on  affidavit,  and  was  returned  on  the 
1st  September.  On  the  6th  September,  the 
defendant  petitioned  that  the  proceedings 
taken  against  him  be  set  aside  and  quashed, 
alleging  that  the  plaintiffs  were  not  his  credi- 
tors j  that  he  never  transacted  with  them ; 
that  he  had  never  been  a  trader,  but  only  a 
hatter,  and  did  not  owe  in  all  $200. 

The  plaintiffs  answered  in  writing  that  they 
were  creditors  of  the  defendant  for  goods  sold 
to  him  and  his  wife,  with  whom  he  was  com- 
mun  en  biens,  as  appeared  by  a  deed  of  lease 
produced ;  that  the  defendant  was  a  trader, 
and  subject  to  the  Insolvent  Act.  To  this 
answer  the  defendant  subsequently  filed  a 
riplique,  alleging  that  the  person  mentioned 
in  the  plaintiffs'  answer  as  his  wife,  was  not 
his  wife,  as  they  had  never  been  married; 
and  that  he  appeared  to  authorize  her  in  the 


lease  produced  merely  for  the  purpose  of  con- 
cealing from  the  public  the  state  of  concubi- 
nage in  which  he  lived  with  this  woman,  who 
died  in  August,  1866 ;  that  she  was  a  com- 
mergante-modiste  doing  business  at  Montreal, 
and  that  it  was  to  her  alone  the  goods  were 
sold.  The  plaintiffs  moved  to  reject  this 
rtplique,  but  the  motion  was  refused.  After 
enqu&te,  judgment  was  rendered  by  Monk,  Jn 
granting  the  petition,  and  quashing  all  the 
proceedings.  From  this  judgment  the  plain- 
tiffs appealed. 

On  behalf  of  the  appellants  it  was  submitted 
that  the  replication  was  improperly  filed,  and 
contained  matter  which  should  have  been  eta- 
ted  in  the  petition .  Further,  that  the  defendant 
was  a  trader  withiu  the  meaning  of  the  Insol- 
vent Act.  The  defendant  had  attempted  to 
evade  liability  by  alleging  that  he  had  never 
been  married  to  Madame  Gauvreau,  and  that 
the  debt  was  hers ;  but,  it  was  contended,- he 
had  rendered  himself  liable  for  the  debt,  whe- 
ther married  or  not  married.  He  had  ordered 
goods,  and  was  supported  by  the  proceeds  of 
his  wife's  millinery  business.  Creditors  had 
a  right  to  consider  her  as  his  wife  commune  en 
biens  with  him. 

For  the  respondent  it  was  •  contended  that 
he  had  never  been  a  trader ;  that  he  did  not 
buy  the  goods  in  question  from  the  appel- 
lants ;  but  that  the  woman  Flavie  Clement, 
dite  Lariv6e,  who  kept  the  shop,  was  the  real 
debtor ;  that  he  had  never  been  married  to 
her,  and  could  not  be  held  liable  for  her  debts 
as  commun  en  biens  with  her. 

Badoley,  J.  This  is  an  appeal  from  pro- 
ceedings in  insolvency.  Upon  the  23rd  ot 
August,  1866,a  writ  of  attachment  issued  upon 
affidavit  filed.  The  writ  was  returned  on  the 
1st  September,  and  on  the  6th,  the  respondent 
filed  his  petition  to  quash.  The  Act  contem- 
plated and  provided  no  other  proceeding, 
the  insolvent  procedure  being  necessarily 
summary;  but  the  appellants  answered  in 
writing  under  a  judicial  order,  and  thereupon 
the  respondent  opened  his  enquite,  and  made 
proof  in  support  of  his  petition.  Whilst  the 
enquUe  was  proceeding,  the  respondent  filed 
a  rtplique  to  the  appellant's  answer,  but 
without  permission,  in  which  he  made  allega- 
tions which  should  have  been  in  the  petition. 
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All  this  is  wrong,  and  should  not  have  been 
allowed  without  judicial  sanction.  The  statute 
gives  to  the  alleged  insolvent,  power  to  petition, 
on  grounds  shown,  to  quash  the  attachment, 
bat  the  delay  is  strictly  limited  to  five  days 
from  the  return  and  not  longer,  and  it  is  upon 
those  grounds  in  the  petition  that  the  quash- 
ing of  the  writ  is  sought.  The  Court  has  no 
power  to  prolong  the  delay  or  to  allow  subse- 
quent allegations  of  other  grounds  or  facts, 
which  would  necessarily  set  aside  not  only 
the  statutory  delays,  but  also  the  petition  it- 
self; because  the  quashing  might  in  fact  be 
made  to  rest,  not  upon  the  allegations  of  the 
petition,  but  upon  the  new  facts  set  up  in  a 
pleading  put  in  at  any  time  afterwards.  I 
think  all  this  proceeding  faulty,  and  contrary 
to  the  statutory  procedure. 

Bat  what  are  the  merits?  The  writ  of  at- 
tachment issued  on  affidavit  duly  made, 
and  nnder  it  seizure  was  made  in  the  respon- 
dent's premises  of  the  stock  of  goods  in  the 
chop,  and  other  effects  as  set  out  in  the  pro- 
dwerbal  filed  of  record.  The  respondent's 
petition  to  quash  sets  out  these  proceedings 
and  the  seizure  made  in  his  premises;  that 
the  appellants  are  not  his  creditors  ;  that  he 
owes  them  nothing  j  that  he  never  was  a  tra- 
der, but  only  a  hatter ;  that  he  did  not  owe 
1200.  Wherefore  he  prays  that  the  writ  be 
quashed  ;  that  the  seizure  thereunder  be  set 
aside;  that  main  levie  be  granted  to  him 
of  the  effects  seized  as  his  property.  The  ap- 
pellants, as  above  stated,  answered  in  writing. 
After  this,  the  respondent  files  a  rtplique  to 
the  answer,  in  which  he  alleges  that  the  wo- 
man Gauvreau  was  not  his  wife ;  that  she 
traded  for  herself  and  was  credited  for  herself 
by  the  appellants  and  others,  and  that  her 
<tock  is  there  upon  which  the  creditors  may 
act,  but  not  against  him. 

The  two  main  points  are:  1st.  Was  the 
respondent  a  trader?  2.  Were  the  appel- 
lants his  creditors?  The  first  point  seems 
to  have  been  clearly  proved.  He  and  the 
deceased  cohabited  for  twelve  or  thirteen 
rears,  occupying  the  same  premises  all  that 
time.  In  part  of  the  premises  she  had  a 
millinery  shop,  and  he  in  the  other  part  a 
workshop  for  the  repair  and  renewal  of  hats, 
applied  to  him  by  merchants  who  furnished 


goods  to  his  wife.  The  appellants  have  also 
proved  his  personal  purchase  of  goods  for  the 
shop  from  the  appellants  and  others,  ordering 
them  to  be  sent  to  the  shop ;  his  payments  to 
creditors  for  goods  purchased ;  his  admission 
of  the  business  being  common  to  both ;  that 
the  money  due  for  his  speciality  went  in  deduc- 
tion of  the  account  for  goods  purchased  for  the 
millinery  business;  finally,  his  own  admis- 
sion in  a  deed  of  lease  of  their  premises,  dated 
10th  July,  1865,  that  he  was  &commer$cmt. 
He  cannot  escape  the  result  of  this  proof  that 
he  is  a  commercant. 

The  second  point  is,  was  he  indebted  to  the 
appellants  ?  On  this  head,  we  have  the  facts 
of  cohabitation  and  residence ;  his  application 
for  hat-work  and  repairs,  not  to  be  paid  in 
money  to  him,  but  to  be  credited  on  the  mil- 
linery account;  his  participation  in  the  busi- 
ness in  the  name  of  his  wife,  by  buying,  selling 
and  paying,  all  proved  by  the  evidence  of  re- 
cord. In  addition  to  this  positive  testimony, 
which  proves  his  communal  quality  as  well  as 
his  indebtedness  to  the  appellants,  we  have  his 
own  admissions.  It  has  been  objected  that  the 
entries  in  the  appellants'  books  are  in  the  name 
of  Mme.  Gauvreau.  But  this  objection  amounts 
to  nothing,  for  the  witnesses  assert  that  the  en- 
tries are  always  so  made  where  the  woman  is  , 
a  milliner,  and  it  is  well  known  that  in  a  ha- 
berdasher's shop,  where  families  are  supplied, 
the  entries  are  almost  universally  made  in  the 
name  of  the  wife,  not  the  husband.  But,  it  is 
objected  that  she  was  not  his  wife.  Two  clergy, 
men  have  been  brought  up  who  say,  that  they 
looked  over  the  parish  registers  and  found  no 
trace  of  the  marriage.  But  negative  allega- 
tions and  proofs  of  want  of  marriage  between 
them  cannot  be  allowed  to  override  their  mu- 
tual frequent  assertions  of  being  man  and  wife, 
and  his  own  affirmation  shd  positive  admission 
that  she  was  his  wife  and  that  she  was  com- 
mune en  biens  with  him.  He  must  be  held 
liable  solidarily  with  her  for  the  debts,  because 
6he  is  legally  presumed  to  act  for  him.  It  has 
been  held  that  when  a  wife  living  with  her 
husband  carries  on  trade,  it  is  to  be  presumed 
that  she  does  so  by  his  authority,  and  as  his 
agent.  It  might  be  different  if  they  did  not 
cohabit.  If  she  were  not  his  wife,  in  fact,  his 
cohabitation  with  her,  her  use  of  his  name 
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his  purchases  and  sales  of  goods,  &c,  make 
him  liable.  Even  supposing  that  she  was  not 
his  wife,  she  is  presumed  to  be  doing  business 
as  his  agent,  and  therefore,  his  liability  is  un- 
questionable. He  has,  moreover,  by  his  peti- 
tion rendered  his  position  entirely  untenable, 
by  claiming  the  millinery  goods  seized  as  his 
own  property  and  demanding  their  discharge 
from  the  attachment.  The  judgment  has 
maintained  this  demand.  We  therefore  set 
aside  the  judgment  appealed  from. 

Dbumm ond,  J.  The  rule  of  law  is  well  es- 
tablished that  where  a  man  and  woman  live 
together  as  man  and  wife,  they  are  equally 
liable  as  if  they  had  been  married.  A  con- 
trary doctrine  would  lead  to  the  absurd  result, 
that  no  merchant  would  give  credit  to  a  lady 
describing  herself  as  married  unless  she  exhi- 
bited the  marriage  certificate.  Whether  mar- 
ried or  not  married,  Gauvreau  and  this  woman 
cohabited  as  man  and  wife,  and  the  defendant 
is  clearly  liable. 

Atlwin,  J.    In  this  place  I  think  it  my  duty 
to  state  that  a  more  infamous  attempt  to  evade 
liability  has  never  been  made  within  my  know- 
ledge. It  is  a  most  scandalous,  most  disgrace- 
ful attempt. 
Mokbelet,  J.,  concurred. 
The  following  is  the  judgment  recorded  : 
Considering  that  the  appellants  have  estab- 
lished by  legal  and  sufficient  evidence,  the 
allegations,  matters,  and  things  set  forth  in 
the  affidavit  by  them  filed  in  this  cause,  and 
upon  which  the  writ  of  attachment  in  insol- 
vency issued  in  this  cause ;  considering  that  the 
respondent  has  failed  to  establish  by  sufficient 
evidence  the  non-subjection  of  his  estate  to  in- 
voluntary liquidation,  and  his  avoidance  of  the 
said  allegations,  matters  and  things,  in  the  said 
affidavit  contained  j  considering  that  the  said 
writ  of  attachment  was  duly  issued,  and  the 
seizure  and  proceedings  thereunder  were  duly 
had  and  made ;  considering  that  in  the  said 
judgment  of  the  Superior  Court  there  was  error, 
this  court  ,doth  reverse  and  set  aside  the  said 
judgment,  and    maintain    the  said    writ  of 
attachment,  &c. 

Perkins  &  Stephens,  for  the  Appellants. 
LabeUe  &  David,  for  the  Respondent. 


March  4th. 
TAYLOR  v.  MULLIN. 

Practice — Appeal — Final  Judgment. 

A  judgment  having  been  rendered  by  the  Su- 
perior Court,  under  the  Municipal  Act  of  Lower 
Canada,  the  defendant  inscribed  the  case  for 
hearing  in  review.  The  Court  of  Review,  oa 
motion,  rejected  the  inscription.  The  defend- 
ant having  moved  for  leave  to  appeal  from 
this  judgment  as  from  an  interlocutory  judg- 
ment :— 

Held,  that  the  judgment  of  the  Court  of 
Review  rejecting  the  inscription  was  a  final 
lent,  and  could  only  be  appealed  from  as 


Devlin,  for  the  defendant,  James  E.  Mullin, 
moved  for  leave  to  appeal  from  an  interlocu- 
tory judgment  rendered  by  the  Court  of  Re- 
view in  December  last,  (Vide,  ante,  p.  200.) 
The  action  had  been  brought  for  the  purpose 
of  expelling  Mr.  Mullin  from  his  seat  in  the 
City  Council  of  Montreal,  and  a  judgment  of 
expulsion  was  rendered  in  the  Superior  Court 
by  Monk,  J.  The  defendant  inscribed  this 
judgment  for  review,  but  in  December  last, 
the  Court  of  Review,  holding  that  the  judg- 
ment was  not  susceptible  of  revision,  granted 
the  plaintiffs  motion  that  the  inscription  be 
rejected.  It  was  from  this  judgment  of  the 
Court  of  Re  view,  that  the  defendant  asked  leave 
to  appeal. 

[Duval,  C.  J.  How  can  you  consider  a  judg- 
ment, which  excluded  you  from  being  heard, 
as  an  interlocutory  judgment  ?  It  must  be 
treated  as  a  final  judgment.] 

Under  the  statute  we  have  no  right  to  aii 
appeal  de  piano,  as  the  right  to  appeal  from 
judgments  under  the  Municipal  Act  has  been 
taken  away. 

[Duval,  C.  J.  The  right  of  appeal  was 
taken  away  by  the  Legislature  on  public 
grounds.  It  is  evidently  of  the  greatest  im- 
portance that  these  cases  should  be  disposed 
of  with  the  utmost  despatch  consistent  with 
the  rights  of  the  parties.  For  a  dozen  seats 
might  be  contested,  and  in  the  meantime  how 
could  the  business  of  the  city  be  carried  on?] 

Abbott,  Q.  C.f  for  the  plaintiff.  The  judg- 
ment of  the  Couft  of  Review  was  manifestly 
final. 

Duval,  C.  J.    The  Court  is  unanimous  that 
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the  judgment  of  the  Court  of  Review  was  a 
final  judgment,  and  consequently  the  motion 
of  the  defendant,  asking  leave  to  appeal  from 
it  as  from  an  interlocutory  judgment,  must 
be  dismissed  with  costs. 

ATLirra,  Drttmmond,  Badgley,  and  Mokde- 
let,  JJ.j  concurred. 

Abbott,  Q.  C.f  for  the  Plaintiff. 

Devlin,  for  the  Defendant. 


.  March  5th. 
SACHE  (defendant  in  the  Court  below),  Ap- 
pellant; and  COURVILLE  et  al.  (plain- 
tiffs  in  the  Court  below).  Respondents. 
Action  to  compel  proprietor  to  make  repairs. 
The  lessees  of  a  house  brought  an  action 
against  a  person  who  had  become  proprietor 
during  the  existence  of  the  lease,  to  compel 
him  to  make  repairs. 

Edd\  that  the  action  was  rightly  brought 
against  the  defendant,  though  he  was  not  the 
immediate  lessor. 

This  was  an  appeal  from  a  judgment  of  the 
Superior  Court,  rendered  at  Montreal  on  the 
12th  April,  1864,  by  Monk,  J.,  in  favor  of  the 
plaintiff. 

The  action  was  brought  under  the  Lessor's 
and  Lessee' 8  Act,  for  the  purpose  of  compelling 
the  defendant  to  make  certain  repairs  to  a 
house  occupied  by  the  plaintiffs.  The  defend- 
ant had  become  proprietor  of  the  house  during 
the  existence  of  a  lease  from  one  John  Ostell 
to  the  plaintiffs. 

The  plea  of  the  defendant  was  that  he  had 
made  all  the  repairs  he  was  bound  to  make. 
After  enquite,  the  defendant  amended  his  plea 
by  inserting  the  averment,  that  he  had  never 
been  put  en  demeure  to  make  any  repairs,  that 
he  only  became  proprietor  during  the  lease, 
and  could  not  be  held  liable  to  make  repairs 
to  a  property  not  belonging  to  him. 

By  the  judgment  of  the  Court  below,  from 

which  the  present  appeal  was  instituted,  the 

defendant  was  condemned,  within  eight  days, 

to  put  the  premises  in  good  repair,  in  default 

of  which,  the  plaintiffs  were  authorized  to 

make  the  repairs  at  the  defendant's  expense. 

.         For  the  appellant  it  was  represented  that 

!       he  became  proprietor  of  the  premises  dur- 

\       »ng  the  lease.    The  lease  was  from  John  Os- 

j       tell  to  the  plaintiffs,  dated  22nd  February, 

1862  j  it  was  continued  by  tacite  reconduction, 


from  1st  Mayy  1863,  to  1st  May,  1864.  The 
defendant  became  proprietor  on  the  7th  Ja- 
nuary, 1864 ;  the  action  was  instituted  against 
him  on  the  28th  January,  1864,  and  ne  sold 
the  property  on  the  16  th  March  following,  so 
that  the  judgment  rendered  against  him  on 
the  12th  April,  1864,  condemned  him  to  make 
repairs  to  a  house  into  which  he  no  longer  had 
a  right  to  enter.  Further,  he  had  not  been 
put  en  demeure. 

For  the  respondent  it  was  contended  that  it 
was  proved  the  defendant  on  being  requested  to 
make  repairs  had  refused  to  do  so,  and,  in  any 
case,  the  action  was  sufficient  to  put  him  en 
demeure*  The  defendant,  if  he  wished  to  avoid 
liability  for  costs,  should  have  offered  to  make 
the  repairs  immediately  on  being  served  with 
the  writ,  or  by  his  plea,  and  not  have  waited 
till  the  plaintiffs,  after  a  long  enquele,  had 
proved  that  the  premises  were  uninhabitable. 

Aylwin,  J.  This  was  an  action  brought 
under  the  Landlord  and  Tenant's  Act.  The 
ground  upon  which  this  appeal  has  been 
brought  is  that  the  suit  is  an  action  of  dam- 
ages, and  that  the  action  has  been  brought  by 
the  plaintiffs  against  a  person  who  is  not  the 
immediate  landlord  ;  that  the  premises  were 
purchased  by  Sache,  the  present  appellant, 
from  one  John  Ostell,  who  leased  them  to 
the  plaintiffs.  The  other  pretension  of  the 
appellant  is  that  the  damaged  state  of 
the  premises  has  not  been  proved.  Now,  in 
the  first  place,  the  action  is  not  an  action  of 
damages ;  it  is  an  action  to  compel  the  de- 
fendant to  repair,  and  the  obligation  to  keep 
the  premises  in  proper  repair  was  equally 
binding  upon  Sache  as  upon  Ostell,  his  auieur. 
Then,  as  to  the  state  of  the  premises,  there 
is  certainly  a  contrariety  of  testimony,  but 
still  the  evidence  is  of  such  a  description  as 
to  satisfy  us  that  the  judgment  was  right  and 
must  be  confirmed  with  costs. 

Drummond,  Badgley,  and  Mondelet,  JJ., 
concurred. 

R.  &  G.  Lqflamme,  for  the  Appellant. 

Louis  Ricard,  for  the  Respondents. 


March  5th. 
WILSON  (plaintiff  in  the  Court  below), 
Appellant;  and  DEMERS  (defendant  in  the 
Court  below),  Respondent. 
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Statute  of  UmUations—Demurrer. 

In  an  action  on  a  promissory  note,  made 
more  than  five  years  previous  to  the  institu- 
tion of  the  action,  the  plaintiff  alleged  in  his 
declaration,  that  by  the  law  of  New  York 
State,  where  the  note  was  made,  and  of  Wis- 
consin, where  the  note  was  payable,  the  fact 
of  the  defendant's  absence  from  his  domicile 
suspended  the  Statute  of  Limitations.  To  this 
the  defendant  demurred,  on  the  ground  that  it 
was  the  lex  fori,  the  law  of  Lower  Canada, 
which  applied. 

Held,  (reversing  the  judgment  of  the  Supe- 
rior Court),  that  the  plaintiff's  action  could 
not  be  dismissed  on  this  demurrer,  as  there 
were  allegations  of  fact  in  the  declaration 
irrespective  of  those  upon  which  the  demurrer 
was  founded. 

(Per  Aylwin,  and  Badglkt,  JJ.  Held, 
that  the  Statute  of  Limitations  must  be  plead- 
ed by  an  exception,  and  cannot  be  put  in  issue 
by  a  demurrer.) 

This  was  an  appeal  from  a  judgment  render- 
ed in  the  Superior  Court  by  BertTielot,  J.,  on 
the  9th  of  July,  1866,  maintaining  a  defense 
en  droit,  filed  by  the  defendant. 

The  action  was  brought  on  a  promissory 
note.  The  declaration  set  out  that  the  defend- 
ant, (who  was  then  carrying  on  business  in 
partnership  with  his  brother,  Hector  Demers, 
in  Fond  duLac,  Wisconsin,  under  the  name  of 
Demers,  Bros.,)  on  the  12th  of  September, 
1857,  at  the  city  of  New  York,  gave  to  the 
firm  of  L.  0.  Wilson  &  Co.,  of  that  city,  a 
promissory  note,  signed  by  Demers  Bros.,  for 
$1120*47,  payable  four  months  afterdate,  at 
Fond  du  Lac.  L.  0.  Wilson  &  Co.  transferred 
this  note  to  the  plaintiff  at  maturity ;  it  was 
protested  for  non-payment,  and  about  the  date 
of  protest,  the  defendant  and  his  brother  left 
their  domicile  in  Fond  du  Lac.  Since  then  up 
to  the  19th  of  April,  1866,  the  plaintiff  had 
failed  to  discover  their  whereabouts, — but  he 
at  length  ascertained  that  they  were  in  Lower 
Canada.  That  by  the  laws  of  New  York  and 
Wisconsin,  the  absence  of  the  defendant  sus- 
pended the  Statute  of  Limitations,  and  gave 
the  plaintiff  a  right  to  sue  for  the  amount  of 
the  note. 

To  this  declaration  the  defendant  demurred, 
on  the  ground  that  the  note  in  question  was 
not  subject  to  foreign  law,  lex  loci  contractus, 
but  to  the  law  of  Lower  Canada,  and  was  pre- 


scribed.  This  demurrer  being  maintained, 
and  the  action  dismissed,  the  plaintiff  ap- 
pealed. 

Popham,  for  the  Appellant  1st.  The  ques- 
tion is  one  to  be  decided  by  Private  Interna- 
tional Law,  and,  according  to  the  opinion  of  the 
majority  of  writers  on  this  department,  the 
lex  loci  contractusf  or  the  law  of  the  place  where 
the  note  was  made  payable,  should  be  applied 
to  the  case.  2nd.  Even  if  the  lex  fori  be 
applied,  the  allegations  in  the  declaration  raise 
questions  of  fact,  which  exempt  them  from  a 
demurrer.  3rd.  Admitting  the  declaration  to 
be  demurrable,  the  demurrer  should  not  hare 
been  based  on  the  Statute  of  Limitations  as  in 
this  case. 

Oirouard,  for  the  respondent.  The  decision 
of  the  Court  below  is  fully  justified  by  the  dis- 
positions of  our  Statutory  law,  and  also  by  the 
international  jurisprudence  of  all  countries 
where  the  English  enactments  respecting  pre- 
scription have  been  adopted.  It  may  be  said 
that  this  question  could  not  be  raised  by  & 
demurrer,  but  the  plaintiff  himself  provoked 
the  demurrer  by  setting  out  in  his  declaration 
that  the  note,  not  being  prescribed  by  the  law 
of  the  country  where  it  was  made,  or  where  it 
was  payable,  was  not  prescribed  here.  The 
defendant  merely  answered,  that  supposing 
the  facts  alleged  in  the  declaration  to  be  true, 
he  had  nothing  to  do  with  the  lex  loci  contract- 
us, but  only  with  the  law  of  this  country. 

Dbummond,  J.  [After  stating  the  facte  set 
out  in  the  declaration].  The  plaintiff,  appar- 
ently foreseeing  the  exception  thai  might  be 
set  up,  has  stated  his  case  in  such  a  way  as 
to  meet  that  exception.  The  defense  en  droit 
filed  by  the  defendant  is  very  irregular,  being 
partly  an  exception  and  partly  a  demurrer. 
The  plaintiff  alleges  that  the  law  of  the  place 
where  the  note  was  made  or  where  it  was  pay- 
able, should  govern ;  and  then  the  defend- 
ant says,  your  action  is  ill  founded,  because  it 
is  not  the  law  of  the  place  where  the  note  was 
made  or  where  it  was  payable,  but  the  law  oi 
Lower  Canada,  that  applies.  I  am  inclined 
to  think,  however,  that  this  demurrer,  ao  far 
as  it  goes,  is  good.  There  is  a  difference  of 
opinion  on  this  point  j  but  we  are  all  of  opinion 
that  the  demurrer  does  not  meet  the  whole 
case.    It  does  not  meet  the  allegation  of  inter- 
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ruption  of  prescription  by  the    defendant's 
absence;  and,  therefore,  taking  whatever  view 
you  please  of  this  defense  en  droit,  the  Court 
below  was  in  error  in  dismissing  the  whole 
action  upon  it.    The  judgment  of  this  Court 
has  been  drawn  so  as  to  reconcile  the  slight 
difference  of  opinion  on  the  point  referred  to. 
Bjldoley,  J.    The  declaration  sets  Out  de- 
fendant's promissory  note  dated  in  1857,  in 
Michigan,  and  payable  at  four  months  from 
date,  and  was  met  by  a  defense  en  droit, 
demurrer,  which  was  sustained  by  the  Supe- 
rior Court,  and  the  action  in  consequence  dis- 
missed ;  the  judgment  resting  on  the  ground 
that  the  demande  on  the  face  of  the  declaration 
was  by  law  obnoxious  to  our  Statutory  Limi- 
tation for  promissory  notes.     That  may  or 
may  not  be  the  case,  but  the  limitation  cannot 
be  put  in  issue  by  a  demurrer.    The*essential 
constituent  of  limitation,  as  of  our  prescrip- 
tion, is  time,  and  without  it  both  words  are 
mere  legal  abstractions.    This  time  ingredient 
is  a  fact  which  may  be  legally  avoided  by  other 
foots  in  contradiction  or  waiver  of  it,  and  there- 
fore necessitates  a  special  plea  of  the  limita- 
tion relied  upon,  in  order  to  form  a  bar  to  the 
action;  for  the  obvious  reason,  to  enable  plain- 
tiff to  show  in  his  replication  any  fact  suffi- 
cient to  avoid  the  bar.  Our  own  prescriptions 
require  to  be  pleaded,  and  may  not  be  supplied 
by  the  Court ;  and  so  in  England,  the  limita- 
tion, in  like  manner,  must  be  pleaded,   as 
shown  in  the  following  case :  in  which  "  the 
declaration    alleged  a  promise  made   at  a 
certain  time,  for  money  lent,  and  after  verdict 
it  was  moved  in  arrest  of  judgment,  that  the 
cause  of  action  did  not  accrue  within  six  years 
before  action  brought.     But  the  plaintiff  had 
judgment  $  Jor  though  the  cause  of  action  ap- 
peared to  be  twenty  years  before  action  brought,' 
yet  the  plaintiff  shall  recover,  if  the  defendant 
do  not  plead  the  Statute,  which  was  made  for 
the  use  of  those  who  would  take  advantage 
'fit,  but  the  Court  shall  not  give  the  defend- 
latthe  advantage  of  it  if  he  will  not  plead  it." 
These  facts  cannot  form  an  issue  in  law,  and 
the  judgment  therefore  sustaining  the  defense 
fit  droit  cannot  be  maintained. 

Aylwiv,  J.  In  one  word,  the  ground  of  the 
demurrer  is  the  Statute  of  Limitations,  but 
the  Statute  of  Limitations  could  only  be  plead- 


ed by  an  exception :  therefore,  the  demurrer  is 
worse  than  the  original  declaration. 

Mondelet,  J.,  concurred  in  the  judgment. 

The  judgment  was  motivi  as  follows :  Con- 
sidering that  the  declaration  contains  allega- 
tions of,  fact,  entirely  irrespective  of  those 
upon  which  the  difense  en  droit  is  founded, 
allegations  which  could  not  be  disposed  of  in 
adjudicating  upon  said  difense  en  droit ;  con* 
sidering  that  the  said  dSfense  en  droit  is  irre- 
gular and  insufficient ;  considering  therefore 
that  in  the  judgment  appealed  from,  there  is 
error,  &c^  Judgment  reversed,  and  record 
ordered  to  be  remitted  to  Court  below. 

/.  Pophatn,  for  the  Appellant. 

D.  Girouard,  for  the  Respondent. 


CIRCUIT  COURT. 


Quebec,  Nov.  24,  1866. 
-  BROWN  v.  The  QUEBEC  BANK. 
Payment — Deficiency  in  packages  of  silver. 

Held,  that  banking  institutions  are  not  lia- 
ble for  any  deficit  in  packages  of  silver  paid 
out  by  them,  unless  the  silver  be  counted  and 
the  deficit  made  known  before  the  packages 
are  taken  from  the  bank. 

This  was  an  action  brought  to  recover  $20, 
which  was  claimed  as  so  much  money  which 
the  Bank  had  short  paid  on  a  cheque.  It 
appears  that  a  cheque  for  $830  was  drawn ; 
and  on  presentation  of  it,  eight  packages,  said 
to  contain  $100  each,  and  three  packages  con- 
taining ten  dollars  each,  were  paid  to  the  clerk 
presenting  the  cheque.  The  money  was  taken 
from  the  banking-house  without  being  counted  • 
but  within  ten  minutes,  the  packages  were 
counted  over  at  a  broker's  office ;  and  one  of  the 
$100  packages  was  found  to  contain  but  $80. 
The  clerk  returned  to  the  Bank  with  the 
package,  and  demanded  the  $20.  The  Bank 
refused  to  entertain  the  claim. 

At  the  enquete  the  fact  of  the  deficiency  was 
clearly  proved,  and  in  arguing  the  case  the 
counsel  for  the  plaintiff  urged,  that  the  only 
question  to  be  decided  in  this  case  was  whether 
the  plaintiff  did  or  did  not  receive  from  the 
bank  the  amount  specified  in  his  cheque.  It 
was  clearly  proved  that  he  did  not,  and  that 
there  was  still  $20  due  on  the  cheque.  It  was 
clear,  therefore,  that  the  plaintiff  ought  to 
have  that  sum,  and  that  the  Quebec  Bank 
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ought  not  to  be  allowed  to  violate  the  well- 
known  principle  of  law :  "  Personne  ne  peut 
s'enrichir  au  ctepens  d'autrui." 

For  the  defendants  it  was  urged  that  if  the 
plaintiff's  demand  was  maintained,  it  would 
open  a  way  to  unlimited  fraud,  and  that  the 
ends  of  justice  would  be  better  accomplished 
by  releasing  banks  from  liability  for  any  defi- 
ciency in  packages  of  silver  paid  out  by  them, 
unless  the  same  was  ascertained  at  the  counter 
of  the  bank,  even  though  in  some  cases  indi- 
viduals should  suffer.  It  was  argued  also  that 
the  fact  of  the  following  notice  Sfcving  been 
stuck  up  in  prominent  places  about  the  bank 
in  large  printed  letters,  was  a  sufficient  ground 
for  the  dismissal  of  the  plaintiff's  action,  it 
forming,  as  was  maintained,  a  quasi-contract 
between  the  bank  and  parties  dealing  with  it, 
who  thus  had  a  knowledge  of  the  custom  of  the 
bank.     The  notice  was  in  these  words : — 

"  Parties  are  requested  tp  count  money  paid 
at  the  counter  before  the  same  is  taken  from 
it,  as  the  bank  will  not  hold  itself  responsible 
for  any  deficiency  in  silver,  or  in  the  payment 
of  notes,  after  the  same  have  been  taken  from 
the  counter." 

Stuart,  J.  Although  the  amount  involved 
in  this  action  is  small,  still  it  is  one  of  some 
interest  and  importance  to  the  mercantile 
community  in  general,  and  more  especially  to 
money  and  exchange  brokers  j  and  it  is  after 
mature  deliberation  that  I  have  come  to  the 
conclusion  that  judgment  ought  to  be  given 
in  favour  of  the  defendants  j  for,  did  I  decide 
otherwise,  the  case,  as  a  precedent,  would 
open  the  way  to  many  frauds,  by  dishonest 
persons  obtaining  moneys  from  banking  offices. 
Moreover,  it  has  been  seen  to  be  the  general 
and  well-known  custom  of  the  banks  not  to 
make  good  deficiencies,  which  have  not  been 
noted  before  the  money  has  been  taken  from 
their  counter}  and  this  custom  the  Quebec 
Bank  further  upheld  by  the  notices,  referred 
to  in  the  pleadings,  which  were  posted  up  in 
conspicuous  places  about  the  bank.  Besides, 
the  rule  is  made  and  acted  upon  in  the  inter- 
est of  both  parties  j  for,  if  there  were  a  sur- 
plus instead  of  a  deficiency  in  the  amount 
delivered,  the  error,  being  discovered  before 
the  eyes  of  one  of  the  bank's  employees,  would 
be  more  likely  to  be  rectified  than  if  only  found 


out  sometime  afterwards,  when  the  overplus 
might  easily  be  ascribed  to  some  other  cause. 
For  these  reasons,  therefore,  the  plaintiff* 
action  is  dismissed  with  costs.     . 

Stuart  ds  Murphy,  for  the  Plaintiffs. 

F.  C.  Varmovoui,  for  the  Defendants. 

(L.T.  W.) 


RECENT  ENGLISH  DECISIONS. 
queen's  bench. 

Ship — Proof  of  ownership  primd  facie  evi- 
dence of  employment  of  those  on  board.— k 
ship  was  laid  up  in  a  public  dock  for  the  win 
ter,  under  thje  care  of  a  shipkeeper;   the 
plaintiff,   being  lawfully  on   board,  suffered 
injury  from  the  negligence  of  the,  persons  in 
charge  of  the  ship,  and  brought  an  action 
against  the  defendant.     At  the  trial  there  was 
no  evidence  by  whom  the  shipkeeper  was  ap- 
pointed, and  the    only  evidence  to  fix  the 
defendant  with  liability  was  the  ship's  register, 
on  which  his  name  appeared  as  owner : — Held 
(by  Blackburn  and  Lush,  JJ. ;  Mellor,  J.,  dis- 
senting), that  the  register  was  primd  facie  evi- 
dence for  the  jury,  from  which  they  might 
draw  the  inference  that  the  persons  in  charge 
of  the  ship  were  employed  by  the  defendant. 
Hibbs  v.  Ross,  Law  Rep.  1  Q.  B.  534. 

Bailment  of  Pawn  or  Pledge — Interest  un- 
der original  Pledge  not  determined  by  Repled»j<. 
— A  deposited  debentures  with  B  as  a  security 
for  the  payment,  at  maturity,  of  a  bill  en- 
dorsed by  A  and  discounted  by  B,  on  the 
agreement  that  B  should  have  power  to  sell  or 
otherwise  dispose  of  the  debentures  if  the  bill 
should  not  be  paid  when  due.  Before  the  m* 
turity  of  the  bill,  B  deposited  the  debentures 
with  C,  to  be  kept  by  him  as  a  security  ur.ti 
the  repayment  of  a  loan  from  C  to  B  larga 
than  the  amount  of  the  bill.  The  bill  wa 
dishonored,  and  while  it  still  remained  unpaid 
A  brought  detinue  against  C  for  the  deben 
tures  : — Held,  that  the  repledge  by  B  toC  di 
not  put  an  end  to  the  contract  of  pledi: 
between  A  and  B,  and  B's  interest  and  right 
detainer  under  it;  and  that  A,  therefore,  con! 
not  maintain  detinue  without  having  paid  < 
tendered  the  amount  of  the  bill. — Blackbur 
J.,  remarked  in  the  course  of  his  opinion,  " 
think  that  the  subpledging  of  goods,  held  i 
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security  for  money,  before  the  money  is  due, 
is  not  in  general  so  inconsistent  with  the  con- 
tract, as  to  amount  to  a  renunciation  of  that 
contract.  In  -general  all  that  the  pledgor 
requires  is  the  personal  contract  of  the  pledgee 
that  on  bringing  the  money  the  pawn  shall  be 
giren  up  to  him,  and  that  in  the  meantime 
the  pledgee  shall  be  responsible  for  due  care 
king  taken  for  its  safe  custody."  Cockburn, 
C.  J.,  said :  "  The  question  here  is,  whether 
the  transfer  of  the  pledge  is  not  only  a  breach 
of  the  contract  on  the  part  of  the  pawnee,  but 
operates  to  put  an  end  to  the  contract  alto- 
gether, so  as  to  entitle  the  pawnor  to  have 
hack  the  thing  pledged  without  payment  of 
the  debt.  I  am  of  opinion  that  the  transfer  of 
the  pledge  does  not  put  an  end  to  the  contract, 
but  amounts  only  to  a  breach  of  contract, 
up:m  which  the  owner  may  bring  an  action, 
—tor  nominal  damages  if  he  has  sustained  no 
substantial  damage ;  for  substantial  damages, 
if  the  thing  pledged  is  damaged  in  the  hands 
of  the  third  party,  or  the  owner  is  prejudiced 
l'V  delay  in  not  having  the  thing  delivered  to 
him  on  tendering  the  amount  for  which  it  was 
pledged."  Donald  v.  Suckling,  Law  Rep.  1 
Q.  B.  585. 

Corporation — Contract  not  under  Seal. — 
The  plaintiff  supplied  coals  from  time  to  time  to 
the  defendants,  the  guardians  of  a  poor-law 
anion,  for  the  use  of  their  work-bouse,  under 
articles  of  agreement  between  the  plaintiff  and 
the  defendants,  executed  by  the  plaintiff,  but 
not  under  the  seal  of  the  defendants.  The 
defendants  received  and  used  some  of  the 
rials.  In  an  action  for  goods  sold  and  deliv- 
ered:— Held,  that  as  the  goods  had  been  sup- 
plied and  accepted  by  the  defendants,  and  were 
>uch  as  must  necessarily  be  from  time  to  time 
supplied  for  the  Yery  purposes  for  which  the 
defendants  were  incorporated,  the  defendants 
were  liable  to  pay  for  the  coals  although  the 
contract  was  not  under  seal.  Nicholson  v. 
BradfiM  Union,  Law  Rep.  1  Q.  B.  620. 

Libel — Inadequacy  of  Damages, — The  plain- 
tiff brought  an  action  against  the  defendant 
for  having  published  in  a  Liverpool  newspaper, 
of  which  the  defendant  was  proprietor,  a  series 
of  libels,  of  a  gross  and  offensive  character, 
on  the  plaintiff  as  the  incumbent  of  a  church 
in  Liverpool.    It  appeared  at  the  trial  that 


the  first  libel  originated  in  the  plaintiff  having 
preached  and  published  in  the  local  papers  two 
sermons,  reflecting  on  the  magistrates  for  hav- 
ing appointed  a  Roman  Catholic  chaplain  to 
the  borough  gaol,  and  on  the  town  council  for 
having  elected  a  Jew  their  mayor;  and  the 
plaintiff  had,  soon  after  the  libels  had  com- 
menced, alluded,  in  a  letter  to  another  news- 
paper, to  the  defendant's  paper  as  the  "  dregs 
of  provincial  journalism ;"  and  he  had  also 
delivered  from  the  pulpit  and  published  a 
statement,  to  the  effect  that  some  of  his  oppo- 
nents- had  been  guilty  of  subornation  of  per- 
jury in  relation  to  a  charge  of  assault  for 
which  the  plaintiff  had  been  fined  5s.  The 
jury  having  returned  a  verdict  for  a  farthing 
damages,  the  plaintiff  obtained  a  rule  for  a 
new  trial  on  the  ground  of  the  inadequacy  of 
the  damages: — Held,  that,  although  on 
account  of  the  grossness  and  repetition  of  the 
libels,  the  verdict,  in  the  opinion  of  the  Court, 
might  well  have  been  for  larger  damages,  it 
was  a  question  for  the  jury,  taking  the  plain- 
tiffs own  conduct  into  consideration,  what 
amount  of  damages  he  was  entitled  to ;  and 
that  the  Court  ought  not  to  interfere.  Kelly 
v.  Sherlock,  Law  Rep.  1  Q.  B.  686. 

Libel — Matter  of  Public  Interest. — A  church- 
warden having  written  to  the  plaintiff,  the 
incumbent,  accusing  him  of  having  desecrated 
the  church,  by  allowing  book's  to  be  sold  in  it 
during  service,  and  by  turning  the  vestry-room 
into  a  cooking  apartment,  the  correspondence 
was  published  without  the  plaintiff's  permis- 
sion in  the  defendant's  newspaper,  with  com- 
ments on  the  plaintiffs  conduct: — Held,  that 
this  was  a  matter  of  public  interest,  which 
might  be  made  the  subject  of  public  discus- 
sion ;  and  that  the  publication  was,  therefore, 
not  libellous,  unless  the  language  used  was 
stronger  than,  in  the  opinion  of  the  jury,  the 
occasion  justified.  Kelly  v.  Tinling,  Law 
Rep.  1  Q.  B.  699. 

Nuisance — Master  and  Servant — Master  lia- 
ble on  Indictment  for  act  of  Servant.— The 
owner  of  works,  carried  on  for  his  profit  by  his 
agents,  is  liable  to  be  indicted  for  a  public 
nuisance  caused  by  the  acts  of  his  workmen 
in  carrying  on  the  works,  though  done  by 
them  without  his  knowledge  and  contrary  to 
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his  general  orders.     The  Queen  v.  Stephens, 
Law  Rep.  1  Q.  B.  702. 

Liability  of  Commissioners  for  a  public 
purpose. — By  an  act  of  parliament,  drainage 
commissioners  were  to  make  and  maintain  a 
cut  and  sluice  j  the  sluice  burst,  owing  to  the 
negligence  of  the  servants  of  the  commission- 
ers, and  damage  having  ensued  to  the  plain- 
tiff's  land,  he  brought  an  action  against  the 
commissioners,  in  the  name  of  their  clerk: — 
Held,  on  the  authority  of  the  Mersey  Docks 
cases  (ante,  p.  173),  that  the  commissioners 
were  not  exempt  from  liability  by  reason  of 
their  being  commissioners  for  a  public  pur- 
pose; and  that  the  duty  being  imposed  upon 
them  of  maintaining  the  sluice,  they  were  lia- 
ble for  the  damage  caused  by  the  negligent 
performance  of  that  duty  by  their  eervants. 
Coe  v.  Wise,  Law  Rep.  1  Q.  B.  711. 

COMMON  PLEAS. 

Carriers —Delivery  within  reasonable  time 
— Delay  caused  by  third  persons.— A  common, 
carrier  of  goods  is  not,  in  the  absence  of  a  spe- 
cial contract,  bound  to  carry  within  any  given 
time,  but  only  within  a  time  which  is  reason- 
able, looking  at  all  the  circumstances  of  the 
case;  and  he  is  not  responsible  for  the  con- 
sequences of  del  ay  arising  from  causes  beyond 
his  control.  The  defendants,  a  railway  com- 
pany, were  prevented,  by  an  unavoidable 
obstruction  on  their  line,  from  carrying  the 
plaintiff's  goods  within  the  usual  (a  reason- 
able) time.  The  obstruction  Was  caused  by  an 
accident  resulting  solely  from  the  negligence 
of  another  company  who  had,  under  an  agree- 
ment with  the  defendants,  sanctioned  by  act 
of  parliament,  running  powers  over  their  line : 
— Held,  that  the  defendants  were  not  liable  to 
the  plaintiff  for  damage  t  >  his  goods  caused  by 
the  delay. 

This  decision  reversed  the  judgment  of  the 
Lincolnshire  County  Court,  which  held  the 
defendants  liable.  The  action  was  brought  to 
recover  damages  sustained  by  the  plaintiff  in 
consequence  of  a  delay  in  the  delivery  of  three 
hampers  of  poultry,  which  he  had  sent  by  the 
defendants'  railway  for  the  early  London  mar- 
ket. There  was  no  special  contract  made  by  the 
defendants  to'deliver  the  goods  in  time  for  any 
particular  market.    The  delay  was  wholly 


occasioned  by  an  accident  which  occurred  on 
the  defendants'  line  between  Hitchin  and  Lon- 
don, to  a  train  of  the  Midland  Railway  Com- 
pany, who  have  running  powers  over  that 
portion  of  the  defendants'  line.  The  accident 
resulted  solely  from  the  negligence  of  the  eer- 
vants of  the  Midland  Railway  Company.  The 
County  Court  judge  decided  in  favor  of  the 
plaintiff,  on  the  ground  that  as  the  Midland 
Railway  Company  used  the  said  railway  by 
the  permission  Of  the  defendants,  the  latter 
were  responsible  for  delay  caused  by  the  negli- 
gence of  the  former  company,  and,  therefore, 
that  the  delivery  in  this  case  was  not  within  a 
reasonable  time.  On  appeal,  it  was  urged  on 
behalf  of  the  plaintiff  that,  if  he  could  not 
recover  in  this  action,  he  had  no  remedy,  a* 
there  was  no  privity  between  the  Midland  Rail 
way  Company  and  him. 

Erle,  C.  J.,  said :  "lam  of  opinion  thai 
our  judgment  should  be>for  the  defendants.  I 
think  a  common  carrier's  duty  to  deliver 
safely  has  nothing  to  do  with  the  time  oi" 
delivery.  That  is  a  matter  of  contract,  and 
when,  as  in  the  present  case,  there  is  no 
express  contract,  there  is  an  implied  contract 
to  deliver  within  a  reasonable  time,  and  that 
I  take  to  mean  a  lime  within  which  the  carrier 
can  deliver,  using  all  reasonable  exertion?. 
The  ground  upon  which  the  decision  went 
against  the  defendants  was  that,  as  the  Mid- 
land Railway  Company  used  the  Great  North- 
ern line' by  the  defendants'  permission,  the 
defendants  were  responsible  for  a  delay 
caused  by  the  Midland  Company  on  their  Great 
Northern  line.  But  in  so  deciding  I  think  the 
County  Court  judge  took  an  erroneous  view 
of  the  relations  between  the  two  companie?. 
The  legislature  have  declared  by  many  act* 
that  it  is  for  the  public  advantage  that  railway 
companies  should  have  running  power? 
over  each  other's  lines,  and  it  has  specially 
declared  it  to  be  so  in  the  case  of  the  present 
agreement.  The  Midland  Railway  Company, 
therefore,  were  not  merely  using  the  line  by 
the  defendants'  permission,  but  were  exercis- 
ing a  statutory  right,  and  the  defendants  were 
not  responsible  for  their  acts."  Taylor  v. 
The  Great  Northern  Railway  Co.,  Law  Rep. 
1  C.  P.  385.    . 

Rules  of  Descent— Attainder-  CkU  Death 
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—A.  having  been  attainted  of  treason  escaped 
to  a  foreign  country,  and  there  married  and 
had  children,  and  was  afterwards  executed  on 
the  same  attainder: — Held,  first,  that  the 
marriage  was  valid,  and  the  children  legiti- 
mate. Held,  secondly,  that  the  descent  of 
property  between  brothers  is  immediate,  and 
not  through  their  father  ;  and  that  the  descen- 
dants of  one  of  A.'s  children  could  inherit 
property  from  the  descendants  of  another  not- 
withstanding A.'s  attainder.  Kynnaird  v. 
Leslie,  Law  Rep.  1  C.  P.  389. 

Sheriff— Escape — Measure  of  Damages, — 
In  an  action  against  a  sheriff  for  suffering  a 
judgment  debtor  to  escape,  the  jury,  in  esti- 
mating the  value  of  the  custody,  may  take 
into  account  not  only  the  debtor's  own 
resources,  but  all  reasonable  probabilities, 
founded  upon  his  position  in  life  and  surround- 
ing circumstances,  that  the  d£bt,  or  any  por- 
tion of  it,  would  have  been  discharged  if  he 
had  remained  in  custody.  Thus,  in  an  action 
against  a  sheriff  for  an  escape,  it  was  proved 
that  the  debtor,  though  insolvent,  was  the 
only  son  of  a  wealthy  father,  who  was  upwards 
of  100  years  old;  and  that,  shortly  before  his 
arrest,  the  debtor's  solicitor  had  offered  to  pay 
a  composition  on  his  debts'  of  6s.  in  the  £. 
The  judge  directed  the  jury  to  give  as  dama- 
ges the  value  to  the  plaintiff  of  the  chance 
that  the  debt,  or  any  portion  of  it,  would  have 
been  extracted  by  the  debtor's  remaining  in 
custody: — Held,  a  right  direction;  and  the 
jury  having  given  substantial  damages  the 
Court  refused  to  disturb  the  verdict.  Macrae 
v.  Clarke,  Law  Rep.  1  C.  P.  403. 

Statute  of  Frauds  \29  Car.  II.,  c.  3),  s.  17. 
— Memorandum  of  the  bargain. — A.  having 
sold  some  cheeses  and  candles  to  B.,  sent  him 
an  invoice  of  the  goods.  B.  returned  the 
invoice  with  a  note,  signed  by  him,  on  the 
back  to  the  following  effect:  u  The  cheese 
came  to  day,  but  I  did  not  take  them  in  for 
they  were  badly  crushed.  So  the  candles  and 
cheese  is  returned :" — Held,  that  the  contents 
of  the  invoice  were  sufficiently  referred  to  by 
the  note  on  the  back  of  it,  and  that  the  two 
together  constituted  a  sufficient  memorandum 
in  writing  of  the  bargain  to  satisfy  the  Statute 
of  Fraud*.  Wilkinson  v.  Evans,  Law  Rep. 
1  C.  P.  407. 


Marine  Insurance — Implied   Warranty  of 
Seaworthiness — Landing    by   Lighters. — The 
warranty  of  seaworthiness  which  is  implied  as 
to  the  ship  in  an  ordinary  policy  of  marine 
insurance,  does  not  extend  to  lighters  employed 
to  land  the  cargo.    Therefore,  to  a  declaration 
on  an  ordinary  policy  on  goods  from  Liverpool  * 
to  Melbourne,  "including  all  risk  to  and  from 
the  ship,"  the  policy  to  endure  until  the  goods 
should  be  discharged  and  safely  landed  at  > 
Melbourne,  alleging  damage  by  perils  insured 
against,  a  plea — that  the  damage  happened 
after  the  goods  had  been  discharged  from  the 
ship,  and  while  they  were  in  a  lighter  for  the    , 
purpose  of  being  conveyed  to  the  shore,  that 
the  lighter  was  not  seaworthy  for  the  purpose, 
and  that  the  damage  was  caused  solely  by 
such  unseaworthiness — affords  no  defence.— 
Erie,  C.  J.,  remarked:  "  I  think  that  when 
the  ship  is  seaworthy  at  the  commencement  Qf 
the  voyage  the  insurer  is  responsible  for  all 
the  ordinary  incidents  arising  in  the  course  of 
the  voyage,  and  that  where,  as  here,  the  con- 
tract of  insurance  is  upon  goods  from  their 
shipment  until  their  landing,  if  one  of  the 
ordinary  incidents  of  the  voyage  is  the  hiring 
of  local  lighters,  the  insurer  mus*  bear  the 
consequences  of  such  local  lighters  not  being 
qualified  to  land  the  goods  in  safety."     Lane 
v.  Nixon,  Law  Rep.  1  C.  P.  412. 

Unpaid  Vendor — Stoppage  in  transitu. — 
On  the  12th  of  July,  1864,  W.  sold  P.  eleven 
skips  of  cotton  twist,  then  lying  at  the  defen- 
dants7 station  at  S.,  to  be  delivered  for  P.  at 
B.  station.  Three  of  the  skips  were  delivered 
on  the  22nd,  and  paid  for;  but  P.,  objecting 
to  the  weight  and  quality,  declined  to  take 
any  more  of  them.  On  the  17th  of  August,  four 
more  were  sent  to  B.  station,  and  an  invoice 
of  the  eight  was  sent  to  P.,  with  an  intimation 
to  him  that  four  had  been  forwarded,  and  that 
the  remaining  four  were  lying  at  S.  station 
waiting  his  instructions.  P.  immediately 
returned  the  invoice,  and  wrote  to  W.,  saying 
that  he  declined  to  take  any  more  of  the 
twist.  On  the  1st  ofSeptember,  W.  sent  an 
order  to  S.  station,  directing  the  defendants  to 
deliver  the  remaining  four  skips  to  P.  These 
were  accordingly  forwarded  to  B.  station,  and 
were  taken  by  P.'s  carman  to  his  mill,  but 
were  immediately  returned  by  P.'s  orders ;  and 
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the  whole  eight  were  sent  back  by  him  to  S. 
station  to  the  order  of  W.  They  were  again 
returned  by  W.  to  B.  station  5  but  P.  refusing 
to  have  anything  to  do  with  them,  they 
remained  there  until  P.'s  bankruptcy  on  the 
19th  of  October,  when  W.  claimed  them  : — 
Held,  upon  a  special  case  stated  in  an  action 
of  trover  by  P.'s  assignee  against  the  railway 
company,  in  which  the  Court  were  to  draw 
inferences  of  fact,  that,  under  the  circum 
stances,  the  transitus  was  never  determined,' 
And  consequently  that  the  unpaid  vendor,  W., 
had  a  right  to  stop  them.  Bolton  v.  The  Lan* 
cashire  and  Yorkshire  Railway  Co.,  Law  Rep. 
1  C.  P.  431. 

Vendor  and  Purchaser.— The  rule  in  Flu- 
reauv.  Thornhill,  2  W.  Bl.  1078,  that,  where 
a  contract  for  the  sale  of  real  estate  goes  off 
in  consequence  of  a  defect  in  the  vendor's  title, 
the  purchaser  is  not  entitled  to  damages  for 
the  loss  of  the  bargain,  does  not  apply  to  the 
case  of  a  lease  granted  by  one  who  has  no  title 
to  grant  it.  Lock  v.  Furze,  Law  Rep.  1  C.  P. 
441. 

BUI  of  Exchange — Acceptance  for  Honor 
— Forgery. — A  bill  purporting  to  be  drawn  by 
A.  at  Lima,  upon  B.  at  Liverpool,  payable  to 
the  order  of  C,  and  indorsed  by  C.  to  D.,  and 
by  D.  in  blank,  was  presented  for  acceptance 
to  B.,  by  a  person  who  represented  himself  to 
be  D.  B.,  having  stopped  payment,  refused 
to  accept,  but  gave  the  person  who  presented 
it  a  letter  to  the  plaintiffs,  discount-brokers  in 
London,  with  an  intimation  that  the  defend- 
ant, the  London  correspondent  of  A.,  would 
probably  accept  the  bill  for  A.'s  honor.  The 
plaintiffs  took  the  bill  and  B.'s  letter  to  the 
defendant,  and  he,  assuming  the  bill  to  be 
genuine,  accepted  it  for  the  honor  of  the  sup- 
posed drawer,  and  the  plaintiffs  thereupon  dis- 
counted it.  The  drawing  and  indorsements 
turned  out  to  be  forgeries.  In  an  action  by 
the  plaintiffs  to  recover  the  amount  of  the  bill 
from  the  defendant : — Held,  that  the  defend- 
ant, having  induced  the  plaintiffs  to  part  with 
the  money  upon  the  faith  of  his  authentication 
of  the  bill,  was  estopped  from  denying  its 
genuineness;  and,  semble,  that,  the  payee 
being  a  fictitious  or  non-existing  person,  the  bill 
was  to  be  taken  to  be  a  bill  payable  to  bearer. 
Phillips  v.  im  Tkum,  Law  Rep.  1  C.  P.  463. 


Vendor  and  Purchaser. — By  a  memoran 
dum  of  agreement,  A  agreed  to  purchase  from 
B  certain- lands,  therein  described,  and  all 
the  mines,  beds,  and  veins  of  coal,  Ac.,  under 
the  same,  at  a  certain  price ;  and  B  agreed  to 
purchase  from  A  all  coal  that  he  might  from 
time  to  time  require,  at  a  fair  market  price: 
— Held,  that  these  were  concurrent  acts ;  and 
that  A.  could  not  sue  B.  for  not  taking  the 
coal,  without  averring  performance  or  a  readi- 
ness to  perform  his  part  of  the  agreement. 
Bankart  v.  Bowers,  Law  Rep.  1  C.  P.  484. 

Railway  Company,  acceptance  of  BiUs  of 
Exchange  by — VUra  vires,— It  is  not  compe- 
tent to  a  company  incorporated  in  the  usual 
way  for  the  formation  and  working  of  a  rail- 
way, to  draw,  accept,  or  indorse  bills  of  ex- 
change ;  and  the  question  is  properly  raised 
by  a  plea  denying  the  acceptance,  though  the 
acceptance  was  given  by  order  of  the  directors, 
and  under  the  common  seal  of  the  company.— 
Erie,  C.  J.,  observed  :  "  These  were  action? 
by  the  indorsees  against  the  acceptors  of  seve- 
ral bills  of  exchange.  The  defendants  pleaded 
in  each  action  that  they  did  not  accept.  It 
appeared  that  the  defendants  are  a  company 
incorporated  by  an  act,  22  &  23  Vict.  c.  63, 
for  the  purpose  of  making  and  working  a  rail- 
way in  Wales.  The  question  is  whether  this 
company,  being  a  corporation  created  for  tk- 
specific  purpose  of  making  a  railway,  car 
lawfully  bind  itself  by  accepting  a  bill  <> 
exchange.  I  am  of  opinion  that  it  cannot. 
The  bill  of  exchange  is  a  cause  of  action,  a 
contract  by  itself,  which  binds  the  acceptor  h 
the  hands  of  any  indorsee  for  value;  and  I 
conceive  it  would  be  altogether  contrary  to 
the  principles  of  the  law  which  regulates  such 
instruments,  that  they  should  be  valid  or  not 
according  as  the  consideration  between  the 
original  parties  was  good  or  bad,— or  whether, 
in  the  case  of  a  corporation,  the  consideratioc 
in  respect  of  whioh  the  acceptance  is  given  i* 
sufficiently  connected  with  the  purposes  ftr 
which  the  acceptors  are  incorporated.  It  j 
would  be  inconvenient  to  the  last  degree  i! 
such,  &n  inquiry  could  be  gone  into.  Some 
bills  might  be  given  for  a  consideration  whicl 
was  valid,  as  for  work  done  for  the  compam. 
and  others  as  a  security  for  money  obtained 
on  a  loan  beyond  their  borrowing  powers,    I' 
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would  be  a  pernicious  thing  to  hold  that,  in 
respect  of  the  former,  the  corporation  might 
be  sued  by  an  indorsee,  but  in  respect  of  the 
latter  not-  So  much  for  the  general  bearing 
of  the  question  upon  principle.  How  stands 
the  matter  as  to  authority  ?  Subject  to  these 
exceptions,  I  find  no  case  in  which  an  action 
upon  a  bill  of  exchange  or  promissory  note  has 
been  sustained  against  a  corporation :  and 
these  exceptions  prove  the  rule.,r— Byles,  J., 
said:  "These  cases  are  of  great  importance, 
raising,  as  I  believe  they  do  for  the  first  time, 
ihe  precise  question  whether  it  is  competent 
to  a  railway  company  to  accept  bills  of 
exchange.  .  No  precedent  has  been  cited  in 
?opport  of  the  affirmative ;  and  I  cannot  but 
feel  that,  if  we  intimated  any  doubt  upon  the 
matter,  the  market  would  in  a  short  time  be 
inundated  with  acceptances  by  railway  com- 
panies. Only  three  instances  can  be  cited  of 
the  acceptance  of  negotiable  instruments  by 
corporations.  The  first  is  that  of  the  Bank  of 
England ;  but  that  establishment  was  incor- 
porated for  the  very  purpose, — its  promissory 
notes  and  bank  post  bills  forming  a  very  large 
portion  of  the  circulating  medium  of  this  coun- 
ty. The  second  is  that  of  the  East  India 
Company:  there,  the  authority  to  draw, 
iccept,  and  indorse  bills  and  notes,  if  not 
created,  is  at  all  events  ratified  and  confirmed, 
l.v  two  acts  of  parliament*  the  9  &  1 0  Wm.  IH; 
c  44,  and  55  Geo.  3,  c.  155.  The  third 
instance  is  that  of  Stark  v.  Highgate  Archway 
Company,  (5  Taunt.  792)  where  the  company 
tad  express  authority  to  give  bills." — Monta- 
zue  Smith,  J.,  observed :  "  I  think  it  was  not 
the  intention  of  the  legislature  that  they  should 
accept  bills  at  all.  The  shareholders  advance 
their  money  upon  the  faith  of  the  limited  bor- 
wving  powers.  This  limit  would  be  illusory 
if  the  directors  could  be  held  bound  by  accept- 
ances. There  is  no  authority  to  show  that 
tLey  have  power  to  accept,  and  there  is  much 
minority  in  analogous  cases  the  other  way. 
It  has  been  held  that  mining  companies, 
waterworks  companies,  gas  companies,  salt 
and  alkali  companies,  and  many  others,  all 
nore  in  the  nature  of  trading  companies 
than  this  company,  are  incapable  of  draw- 
"H?,  accepting,  or  indorsing  bills  of  exchange. 
Toe  first    object   of   a   railway    company 


is  the  making  of  a  railway,  though  they 
may  and  practically  always  do  carry  on  the 
business  of  carriers.  That  corporations  created 
for  the  purpose  of  trading  may  J»ave  power  to 
issue  negotiable  instruments  is  the  well-known 
exception.  But  that  applies  where  the  pri-  ' 
mary  object  of  the  incorporation  is  the 
carrying  on  of  trade  as-  other  persons  carry 
it  on,  viz.  by  buying  and  selling."  Baieman 
v.  Mid-Wales  Railway  Co.,  Law  Rep.  1  C.  P. 
499. 

Principal  and  Surety. — Where  a  person 
<enters  into  a  bond  as  surety  for  the  perform- 
ance by  another  of  two  things  which  are  sepa- 
rate and  distinct,  a  subsequent  alteration  of 
the  principal's  contract  as  to  one  of  them  with- 
out the  surety's  consent,  does  not  release  the 
surety  from  his  contract  of  suretyship  as  to 
the  other.  Harrison  v.  Seymour,  Law  Rep* 
1  C.  P.  518. 

Money  Paid. — The  plaintiff,  under  a  bill  of 
sale,  seized  goods  on  the  defendant's  premises, 
and  with  his  knowledge,  but  without  any 
express  request,  allowed  them  to  remain  there 
until  rent  became  due.  The  landlord,  having 
distrained  them  for  rent,  the  plaintiff" paid  the 
rent  and  expenses,  and  freed  his  goods  from 
the  distress.  Held,  that  this  payment  was 
not  a  compulsory  payment  by  the  plaintiff*  of 
a  debt  of  the  defendant,  for  his  benefit  or  at 
his  implied  request,  and  that  the  plaintiff  was 
not  entitled  to  recover  the  amount.  England 
v.  Marsden,  Law  Rep.  1  C.  P.  529. 

Shipping — Marine  Insurance. — The  ship 
Seba8topol,  of  which  the  plaintiffs  were  owners, 
was  chartered  for  a  voyage  from  the  Chinca 
Islands  to  the  United  Kingdom  with  a  cargo 
of  guano,  at  a  freight  payable  on  arrival  at  the 
port  of  discharge.  The  plaintiffs  effected  with 
the  defendants  a  policy  on  the  charter  freight, 
which  contained  the  usual  suing  and  laboring 
clause,  and  the  following  warranty: — "war. 
ranted  free  from  particular  average,  also  from 
jettison,  unless  the  ship  be  stranded,  sunk  or 
burnt."  In  the  course  of  the  voyage  the  ves- 
sel encountered  a  severe  storm,  and  put  into 
Rio,  so  damaged  by  perils  of  the  sea  as  to  be 
not  worth  repairing,  and  she  was  accordingly 
sold.  The  plaintiffs  gave  no  notice  of  the 
abandonment,  but  the  guano  having  been 
landed  and  warehoused  at  Rio,  the  master 
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procured  another  vessel,  the  Caprice,  to  carry 
it  on  to  Bristol,  for  an  agreed  freight  of 
£2467  11  10,  which  the  plaintiffs  paid,  receiv- 
ing from  the  owners  of  the  cargo  the  full  char- 
ter freight.  The  master  also  incurred  an 
expense  of  about  £100  in  landing,  warehous- 
ing, and  reloading  the  guano  at  Rio : — Held, 
that  the  plaintiffs  were  entitled  to  recover  from 
the  defendants,  under  the  suing  and  laboring 
.clause,  the  expensed  so  incurred  and  the 
freight  of  the  Caprice,  notwithstanding  there 
had  been  no  abandonment.  Held,  also,  that 
evidence  was  admissible  to  show  that,  by  the 
usage  amongst  underwriters,  the  term  "  par- 
ticular average"  does  not  include  expenses 
which  are  necessarily  incurred  in  order  to  save 
the  subject  matter  of  insurance  from  a  loss  for 
which  the  insurers  would  have  been  liable, 
and  that  these  are  usually  allowed  under  the 
name  of  "  particular  charges."  Held,  also, 
that  the  occasion  upon  which  these  particular 
charges  were  incurred  being  such  as  to  be 
within  the  suing  and  laboring  cJause,  the 
application  of  that  clause  was  not  excluded 
by  the  warranty  against  particular  average. 
Kidston  v.  Empire  Insurance  Co.,  Law  Rep. 
1  C.  P.  535. 

Proof  of  Conviction. — A  conviction  before  a 
police  magistrate  can  only  be  proved  by  the 
production  of  the  record  of  the  conviction,  or 
an  examined  copy  of  it.  Hartley  v.  Hind' 
marsh,  Law  Rep.  1  C.  P.  553. 

Damages—Fraudulent  Misrepresentation. — 
In  an  action  for  fraudulent  misrepresentation 
the  plaintiff  may  recover  damages  for  any 
injury  which  is  the  direct  and  natural  conse- 
quence of  his  acting'  on  the  faith  of  the  defend- 
ant's representations.  Therefore,  where  a 
cattle  dealer  sold  to  the  plaintiff  a  cow,  and 
fraudulently  represented  that  it  was  free  from 
infectious  disease,  when  he  knew  that  it  was 
not,  and  the  plaintiff  having  placed  the  cow 
with  five  others,  they. caught  the  disease  and 
died : — Held,  that  the  plaintiff  was  entitled  to 
recover  as  damages  the  value  of  all  the  cows. 
Willes,  J.,  said:  "  The  defendant  induced  the 
plaintiff  to  buy  the  cow  by  representing  that 
it  was  sound  when  he  knew  that  it  was  not  so, 
and  that  it  might  communicate  the  disease  to 
any  other  cattle  with  which  it  might  be  placed. 
Was  it  not  necessarily  within  the  contempla- 


tion of  the  parties  that  it  might  be  placed  with 
other  cows  ?  The  plaintiff  was  induced,  by 
the  defendant's  misrepresentation,  to  treat  it 
in  the  ordinary  way,  and  the  illness  and  death 
of  the  other  cows  was  the  direct  and  natural 
consequence  of  his  doing  so."  MuUett  v. 
Mason,  Law  Rep.  1  G.  P.  559. 

Adjoining  Landowners— Right  to  Lateral 
Support — The  right  of  the  owner  of  land  to 
the  lateral  support  of  his  neighbor's  land  is 
not  an  absolute  right,  and  the  infringement  of 
it  is  not  a  cause  of  action,  without  appreciable 
damage.  Therefore,  where  A  dug  a  well 
near  B's  land,  which  sank  in  consequence, 
and  a  building  erected  on  it  within  twenty 
years  fell,  and  it  was  proved  that  if  the  build 
ing  had  not  been  on  B's  land,  the  land  would 
still  have  sunk,  but  the  damage  to  B  wooM 
have  been  inappreciable : — Held,  that  B  had 
no  right  of  action  against  A.  Erie,  G.  J.. 
said :  "  There  is  no  doubt  that  a  right  of 
action  accrues  whenever  a  person  interferes 
with  his  neighbor's  rights,  as,  for  example, 
by  stepping  on  his  land,  and  this  though  no 
actual  damage  may  result.  But  for  a  man  to 
dig  a  hole  in  his  own  land  is  in  itself  a  per 
fectly  lawful  act  of  ownership,  and  it  onlj 
becomes  a  wrong  if  it  injures  his  neighbor, 
and  since  it  is  the  injury  itself  which  gives 
rise  to  the  right  of  action,  there  can  be  no  righi 
of  action  unless  the  damage  is  of  an  apprecia 
ble  amount.  A  person  may  build  a  chimney 
in  front  of  your  drawing-room,  and  the  smoke 
from  it  may  annoy  you,  or  he  may  carry  on  a 
trade  next  door  to  your  house,  the  noise  of 
which  may  be  inconvenient,  bat  unless  the 
smoke  or  noise  be  such  as  to  do  you  appreci- 
able damage,  you  have  no  right  of  actios 
against  him  for  what  is  in  itself  a  lawful  act' 
Smith  v.  Thackerah,  Law  Rep.  1  C.  P.  564. 

Carriers  by  Railway — Undue  prejudkc- 
Collection  of  parcels. — A  collected  parcel 
and  forwarded  them  by  railway;  the  railwa) 
company  refused  to  admit  A's  vans  into  their 
station  after  6.  30  P.  M.,  but  admitted  their 
own  vans  and  those  of  B  at  a  later  hour  with 
parcels,  which  they  forwarded  the  same  night 
The  time  (6.  30  P.  M.)  fixed  by  the  company 
as  that  after  which  they  would  not  receirf 
goods  to  be  forwarded  the  same  night,  was 
reasonable.    The  company  in  admitting  their 
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own  vans  laier  acted  bona  fide,  and  not  with 
the  intention  of  gaining  an  undue  advantage 
over  other  collecting  carriers  ;  they  admitted 
B'fi  vans  in  consequence  of  an  injunction  ob- 
tained by  him.  In  two  similar  cases — Gorton 
v.  Bristol  and  Exeter  Railway  Company,  and 
Baxendale  v.  South  Western  Railway  Com. 
pony — injunctions  had  been  granted  by  the 
Court  to  restrain  those  companies  from  admit- 
ting their  own  vans  into  their  station  with 
goods  to  be  despatched  the  same  night,  at  a 
later  hour  than  those  of  other  persons.    On 
an  application  by  A  for  a  similar  injunction 
against  the  present  defendants  :— Held  (by 
Erie,  C.  J.,  and  Montague  Smith,  J.),  that, 
the  exercise  of  this  special  jurisdiction  by 
the  Court  being  subject  to  no  review,  and 
depending  in  each  instance  on  the  special  facts 
of  the  case,  cases  previously  decided  under  it 
are  not  binding  on  the  Court  in  the  same 
manner  that  precedents  in  law  are  binding ; 
that  the  injunction  prayed  would  interfere  with 
the  transport  of  traffic,  which  it  was  the  object 
of  the  legislature  to  facilitate  ;  and  that  it 
ought  not  to  be  granted.  Held  (by  Willes  and 
Keating,  JJ.),  that  the  above  cases  were  pre- 
cedents binding  on  the  Court,  and  also  were 
rightly  decided ;  and  that  the  injunction  ought 
to  be  granted.     Palmer  v.  London  and  South 
Western  Railway  Co.,  Law  Rep,  1  C.  P.  588. 
Tender  under  protest. — An  offer  to  pay, 
under  protest,   the  sum  claimed  is  a  good 
tender. — The  defendant's  attorneys  wrote  to 
the  plaintiff's  attorney,  "if you  insist  upon 
being  paid  the  amount  demanded  before  satis- 
factory explanations  have  been  given,'  our 
clerk  will  hand  you  a  cheque  this  morning  for 
the  amount,  but  you  must  consider  the  pay- 
ment as  under  protest,  and  our  client  will 
seek  to  recover  back  what  is  overpaid  after- 
wards."   In    accordance   with    this  letter,  a 
cheque  for  the  full  amount  claimed  was  tend- 
ered to  the  plaintiff's  attorney,  but  he  refused 
to  receive  it,  unless  the  letter  was  withdrawn, 
or  he  was  allowed  to  state  in  his  receipt  that 
he  received  it  not  under  protest.    Willes,  J., 
remarked:  "The  question  is  one  of  general 
importance,  whether  a  debtor  tendering  an 
amount  which  he  is  satisfied  to  pay  rather 
i    than  be  sued  for  it,  may  guard  himself  against 
an  admission  that  the  claim  is  a  just  one,  so 


as  to  put  himself  in  a  position  to  take  further 
proceedings  to  test  the  justice  of  the  claim,  by 
adding  the  words  "under  protest"  to  his 
tender,  and  tendering  under  protest.  It  is 
quite  obvious  that  he  may.  I  think  that  the 
protest  imposes  no  conditions  on  the  tender. 
The  creditor  has  only  to  say,  '  I  take  the 
money ;  protest  as  much  as  you  pl< 


and 

neither  party  makes  any  admission."  Scott  v. 
Uxbridge  and  Rickmansworth  Railway  Co, 
Law  Rep.  1  C.  P.  596. 

Contract,  Construction  of. — The  plaintiffs 
contracted  with  the  defendant  to  erect  upon 
premises  in  his  possession  a  steam-engine  and 
machinery,  the  works  being  by  the  contract 
divided  into  ten  different  parts,  and  separate 
prices  fixed  upon  each  part,  no  time  being 
fixed  for  payment.  AH  the  parts  of  the  work 
were  far  advanced  towards  completion,  and 
some  of  them  were  so  nearly  finished  that  the 
defendant  had  used  them  for  the  purposes  of 
his  business,  but  no  one  of  them  was  absolute- 
ly complete,  though  a  considerable  portion  of 
the  necessary  materials  for  that  purpose  was 
upon  the  building,  when  the  whole  premises, 
with  the  machinery  and  materials,  were  des- 
troyed by  an  accidental  fire  : — Held,  that  the 
plaintiffs  were  not  entitled  to  recover  the 
whole  of  the  contract  price ;  but  that,  inas- 
much as  the  machinery  was  to  be  fixed  to  the 
defendant's  premises,  so  that  the  parts  of  it 
when  and  as  fixed  would  become  his  property 
and  be  subject  to  his  dominion,  and  the  con- 
tract must  be  taken  to  involve  an  implied 
promise  on  the  defendant's  part  to  keep  up 
the  building,  they  were  entitled  to  be  paid,  as 
upon  an  implied  contract,  the  value  of  the 
work  and  materials  actually  done  and  pro- 
vided by  them  under  the  agreement.  Appleby 
v.  Meyers,  Law  Rep.  1  C.  P.  615. 

Shipping — Charter  party — Substituted  con- 
tract— The  defendants  chartered  two  vessels 
of  300  tons  each  for  a  voyage  from  Ibraila  to 
Ixmdon  with  full  cargoes*  of  petroleum,  at  84s. 
per  ton.  In  consequence  of  their  stores  at 
Ibraila  having  been  destroyed  by  fire,  they 
were  unable  to  furnish  any  oil;  and  the 
owners  agreed  to  cancel  the  charter  parties 
and  to  procure  other  cargoes  upon  the  defend, 
ants  guaranteeing  each  vessel  "a  sum  of  £900 
gross  freight  home."   The  homeward  cargoes 
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shipped  under  the  substituted  contract  fell 
short  of  tjie  guaranteed  sum  for  each  vessel 
by  £343.  One  of  the  vessels  arrived  in  safety; 
the  other  was  lost:— Held,  that*  the  contract 
was  broken  at  the  moment  of  the  shipment  of 
the  homeward  cargo,  and  consequently  that 
the  owners  were  entitled  to  recover  the  deficien- 
cy in  respect  of  each  vessel,  notwithstanding 
the  loss  of  one.  Carr  v.  Wallachian  Petroleum 
Company,  Law  Rep.  1  C.P.  636. 

Shipping— Deviation.— A  charter  party  con- 
tained  a  clause  that  the  ship  should  "  with  all 
convenient  speed  (onv  being  ready),  having 
liberty  to  take  an  outward  cargo  for  owners' 
benefit  direct  or  on  the  way,  proceed  to  E.,  and 
there  load  a  full  cargo  tf  cotton."  This  the 
freighters  bound  themselves  to  ship.  The  ship 
deviated  to  C.  and  arrived  at  E.  a  few  days 
later  than  she  would  have  done  if  she  had 
gone  there  direct.  The  ship  had  not  been 
taken  up  for  any  particular  cargo,  and  a  small 
loss  in  freight  was  the  only  result  of  this  delay. 
—In  an  action  against  the  freighter  for  not 
loading  a  cargo  \-Beld,  that  the  above  clause 
was  a  stipulation,  and  not  a  condition  preced- 
*  ent,  and  that  the  delay  afforded  no  justifica- 
tion to  the  freighter  for  refusing  to  load  a  car- 
go ;  but  that  his  remedy  for  any  damage  that 
had  accrued  by  reason  of  the  delay  was  by 
cross-action,  MacAndrew  v.  Chappie,  Law 
Rep.  1  C.  P.  643. 

Company—Authority  of  Directors.— A.  com- 
pany was  incorporated  under  25  &  26  Vict.  c. 
89;  the  memorandum  of  association  being 
signed  by  seven  shareholders;  no  deed  of  asso- 
ciation was  filed  and  no  other  shares  allotted. 
A.  entered  into  an  agreement  to  act  as  fore- 
man of  the  "company's"  works,  which  was 
signed  by  B.  &  C-,  two  of  the  persons  signing 
the  memorandum  of  association,  as  "  Chair- 
man" and  "  Managing  Birector,"  respectively. 
In  an  action  by  A.  against  the  company  for 
work  done  under  the  agreement  .—Held,  that 
in  the  absence  of  evidence  to  the  contrary,  the 
jury  were  justified  in  presuming  that  B.  &  C. 
had  authority  to  bind  the  company.  TotterdeU 
v.  Fareham  Brick  Co.,  Law  Rep.  1  C.  P.  674. 

EXCHEQUER. 

-    Trespass— Duty  of  Owner  of  Land. — One, 
who  for  his  own  purposes  brings  upon  his 


land,  and  collects  and  keeps  there  anything 
likely  to  do  mischief  if  it  escapes,  is  prim 
facie  answerable  for  all  the  damage  which  is 
the  natural  consequence  of  its  escape.— The 
defendants  constructed  a  reservoir  on  land 
separated  from  the  plaintiff's  colliery  by  inter 
vening  land ;   mines  under  the  site  of  the 
reservoir,  and  under  part  of  the  intervening 
land,   had  been  formerly  worked,,  and  the 
plaintiff  had,  by  workings  lawfully  made  in 
his  own  colliery  and  in  the  intervening  land, 
opened  an  underground  communication  be- 
tween his  own  colliery  and  the  old  workings 
under  the  reservoir.    It  was  not  known  to  the 
defendants,  nor  to  any  person  employed  by 
them  in  the  construction  of  the  reservoir,  that 
such  communication  existed,   or  that  there 
were  any  old  workings  under  the  site  of  the 
reservoir,  and  the  defendants  were  not  per- 
sonally guilty  of  any  negligence ;  but,  in  fact, 
the  reservoir  was  constructed  over  five  oM 
shafts,  leading  down  to  the  workings.    On  the 
reservoir  being  filled,  the  water  burst  down 
these  shafts,  and  flowed  by  the  underground 
communication  into  the  plaintiff's  mines:— 
Held,  reversing  the  judgment  of  the  Court  oi 
Exchequer,  thai  the  defendants  were  liable  for 
the  damage  so  caused.    Fletcher  v.  Byland*. 
Law  Rep.  1  Ex.  265. 

Bankmptcy—Actimforfalserepresentation. 
— To  a  declaration  for  a  false  representation, 
whereby  the  plaintiff  was   induced    to  par 
£2000,  and  "  sustained  great  loss,  and  became 
and  was  adjudicated  bankrupt,  and  suffered 
great  personal  annoyance,  and  was  put  to  great 
trouble  and  inconvenience,  and  was  greatly 
injured  in  character  and  credit,"  the  defend- 
ant, except  as  to  the  claim  in  respect  of  the 
adjudication  in  bankruptcy,  and  the  remain- 
der of  the  personal  damage  alleged,   pleaded 
that  before  action  the  plaintiff  had  been  adju- 
dicated bankrupt,  that  the  loss  sustained  war 
a  pecuniary  loss,  and  that  the  right  to  sue  for 
it  passed  to  his  assignees : — Held,  that  theonW 
damage  recoverable  was  a  direct  pecuniary 
loss,  the  right  to  sue  for  which  passed  to  the 
assignees,  and,  therefore,  that  the  plea  was  a 
good  answer  to  the  whole  declaration,  an! 
might  have  been  so  pleaded.    Hodgson  v.  Si  J- 
ney,  Law  Rep.  1  Ex.313. 
Statute  of  Frauds. — In  order  to  make  a  rali  i 
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note  or  memorandum  of  a  contract  for  the  sale 
of  goods  within  the  .Statute  of  Frauds,  s.  17, 
the  names  of  the  parties  to  the  contract  must 
appear  upon  the  document  as  such  parties. — 
Spooner,  the  purchaser  from  Vandenbergh,  of 
goods  above  the  value  of  £10,  signed  a  docu- 
ment in  the  following  terms : — D.  Spooner 
agrees  to  buy  the  whole  of  the  lots  of  marble 
purchased  by  Mr.  Vandenbergh,  now  lying  at 
the  Lyme  Cobb,  at  Is  per  foot"  -.—Held,  (in  an 
action  by  Vandenbergh)  that  Vandenbergh's 
name  not  being  mentioned  as  seller,  the  docu- 
ment was  not  a  note  or  memorandum  of  the 
contract  within  the  Statute  of  Frauds,  s.  17. 
Bramwell,  8.,  remarked :  "  Can  the  essentials 
uHhe  contract  be  collected  from  this  document 
by  means  of  a  fair  construction  or  reasonable 
intendment  ?  We  have  come  to  the  conclusion 
that  they  cannot,  inasmuch  as  the  seller's  name 
as  seller  is  not  mentioned  in  it,  but  occurs  only 
a3  part  of  the  descri  ption  of  the  goods. ' '  Van- 
dtnbcrgh  v.  Spooner,  Law  Rep.  1  Ex.  316. 

[This  decision  seems  rather  doubtful.  Tbe 
words  u  purchased  by  Mr.  Vandenbergh"  ap- 
pear to  indicate  clearly  enough  that  Vanden- 
tergh  was  the  actual  owner  and  vendor.  Be- 
lles, there  was  evidence  that  after  Spooner 
bad  signed  the  above  memorandum,  he  wrote 
out  what  he  alleged  to  be  a  copy  of  it,  which  was 
*  follows :  "  Mr.  J.  Vandenbergh  agrees  to 
sell  to  W.  D.  Spooner  the  several  lots  of  marble 
purchased  by  him,  &c."] 

Sheriff. — A  debtor,  whose  goods  had  been 
wized  under  a  writ  of  fi,  fa.j  persuaded  the 
tfficer  executing  the  writ  not  to  advertise  the 
sale,  and  himself  interfered  to  prevent  the  issue 
of  the  bills ;  on  the  day  of  sale  his  agent  in- 
duced the  officer  to  postpone  it  to  a  later  hour, 
and  on  the  officer's  proceeding  to  sell,  directed 
him  to  sell  also  for  a  writ  that  day  lodged  with 
torn,  and  under  which  he  could  not  otherwise 
have  then  sold.  In  the  management  of  the 
tie  the  officer  conducted  himself  negligently 
in  not  properly  lotting  the  goods,  and  they 
consequently  sold  at  an  undervalue : — Held, 
that  the  above  facte  did  not  constitute  the  offi- 
cer the  agent  of  the  execution  debtor,  so  as  to 
alaoWe  the  sheriff  from  liability  for  the  officer's 
negligence  in  the  conduct  of  the  sale.  Wright 
'.  Child,  Law  Rep.  1  Ex.  358. 
Permanent  Alimony. — In  allotting  perma- 


nent alimony  the  Court  will  take  into  consi- 
deration^ the  circumstance  that  the  husband  is 
Obliged,  in  order  to  earn  his  income,  to  live  in 
a  more  expensive  place  than  the  wife,  and 
when  that  is  the  case  will  not  allow  her  the 
usual  proportion  of  such  income.  (The  hus- 
band in  this  case  had  to  go  to  India.  One- 
quarter  was  allowed,  instead  of  one-third,  the 
ordinary  proportion.)  Louis  v.  Louis,  Law 
Rep.  1  P.  &  D.  230. 

Admiralty  and  Ecclesiastical. 

Expenses  incurred  by  Master. — A  master, 
while  at  a  foreign  port  with  a  homeward  bound 
vessel,  incurred  expenses  in  defending  himself 
against  a  charge  of  murder  maliciously  brought 
by  two  of  the  crew,  whom  he  had  censured 
for  misconduct.  The  master  was  tried  and 
acquitted,  and  bound  over  in  a  sum  of  £10  to 
prosecute  the  men  for  perjury.  He  forfeited 
the  £10  in  order  to  return  with  the  vessel  to 
England : — Held,  on  a  motion  to  review  the 
report  of  the  registrar  in  a  suit  for  disburse- 
ments, 1st.  That  the  master  was  entitled  to 
the  expenses  of  his  defence,  on  the  ground  that 
the  charge  originated  directly  from  the  per- 
formance of  his  duty  to  his  owners  in  chastis- 
ing the  men.  And,  2ndly,  the  Court  allowed 
the  £10  forfeit,  as  it  was  for  the  interest  of  his 
owners  that  the  master  should  not  be  delayed 
in  returning  with  the  vessel.  The  James  Seddon, 
Law  Rep.  1  A.  &  E.  62. 

Salvage  —  Contract  to  tow.  —  Where  the 
master  of  a  steamer  engages  to  tow  a  vessel, 
it  is  upon  the  supposition  that  the  wind  and 
weather  and  the  time  of  performing  the  service 
will  be  what  are  ordinary  at  the  time  of  year; 
but  if  an  unexpected  change  of  weather,  or 
other  unforeseen  accidents  occur,  he  is  bound 
to  adhere  to  the  vessel,  and  to  do  all  in  his 
power  to  rescue  her  from  danger  j  and  he  will 
be  entitled  to  reasonable  extra  remuneration 
for  the  extra  service.  The  White  Star,  Law 
Rep.  1  A.  &  E.  68. 

Cause  of  Booty  of  War — Principles  of  Dis- 
tribution.— In  a  cause  of  booty  of  war,  the  onus 
probandi  lies  upon  the  parties  claiming  as 
joint  captors  as  against  the  actual  captors. 
The  Court  of  Admiralty  had  no  jurisdiction 
with  respect  to  booty — property  captured  on 
land  by  land  forces  exclusively — until  the 
passing  of  3  and  4  Vict.  c.  65,  the  22nd  sec- 
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tion  of  which,  enacting  that  the  Court  "shall 
proceed  as  in  cases  of  prize  of  war,"  must  be 
understood  to  mean,  not  that  in  all  respects 
the  distribution  of  booty  should  be  assimilated 
to  that  of  prize,  but  merely  that  the  ordinary 
course  of  proceeding  in  prize  should  be  adopted. 
— All  prize  belongs  absolutely  to  the  Crown, 
which,  for  theJast  150  years,  has  been  in  the 
habit  of  granting  it  to  "  the  takers,"  who  are 
of  two  classes,  actual  captors  and  joint  or  con- 
structive captors.  Joint  captors  are  those  who 
have  assisted,  or  are  taken  to  have  assisted, 
the  actual  captors  by  conveying  encourage- 
ment to  them  or  intimidation  to  the  enemy. 
The  union  of  the"  joint  captor  with  the  actual 
captor  under  the  command  of  the  same  officer 
alone  constitutes  the  bond  of  association  which 
the  law  recognises  as  a  title  to  joint  sharing. 
Community  of  enterprise  does  not  constitute 
association,  and  is  equally  insufficient  as  a 
ground  for  joint  sharing,  if  the  bond  of  union, 
though  originally  well  constituted,  has  ceased 
to  be  in  force  at  the  time  of  the  capture.  Such 
co-operation  as  will  confer  a  title  to  a  joint 
share  of  prize  is  also  strictly  limited  to  en- 
couragement to  the  friend  and  intimidation  to 
the  enemy.  The  distinctions  between  captures 
on  land  and  captures  at  sea,  tend  to  show  that 
in  considering  joint  capture  of  booty,  a  wider 
application  that  is  recognised  in  prize  cases, 
must  be  allowed  to  the  term  "  co-operation ; " 
concerted  action  on  a  vaster  scale  than  is  fea- 
sible at  sea  being  indispensable  to  a  campaign. 
The  rule  of  sight,  too,  which  prevails  at  sea, 
is  inapplicable  on  land.     The  general  rule  for 
the  distribution  of  booty,  to  be  adhered  to  as 
far  as  possible,  in  accordance  with  naval  prize 
decisions,  is  the  rule  of  actual  capture.    In 
the  case  of  an  army  consisting  of  several  divi- 
sions, the  line  of  distribution,  in  analogy  to  the 
rule  of  the  naval  service,  and  in  conformity  to 
military  usage,  will  be  drawn  between  division 
and  division ;  that  division  to  be  regarded  as 
the  actual  captor,  any  portion  of  which  has 
captured  the  prize.    The  association  entitling 
to  joint  sharing  must  be  military  and  not  poli- 
tical, and  must  be  under  the  immediate  com- 
mand of  the  same  commander.  The  co-opera- 
tion which   is  necessary  as  a  title  to  joint 
sharing,  is  a  co-operation  directly  tending  to 
produce  the  capture  in  question.  What  tends 


to  produce  the  capture  cannot  be  once  for  all 
defined,  but  strict  limits  roust  be  observed  of 
time,  place,  and  relation.    Services  rendered 
at  a  great  distance  from  the  place  of  capture, 
acts  done  long  before  the  capture  was  contem- 
plated, even  though  they  affect   the  whole 
scene  of  operations,  cannot  be  deemed  such 
co-operation  as  will  give  a  title  to  share  in 
booty.    Indirect  services  will  be  insufficient. 
To  entitle  the  commander-in-chief  to  share  in 
booty,  he  must  himself  be  in  the  field ;  bui 
"to  be  in  the  field,'1  it  is  not  necessary  that 
he  should  be  actually  present  with  the  division 
that  makes  the  capture;  being  in  the  field 
with  one  division,  he  is  in  the  field  with  all. 
But,  if  troops  have  oeen  placed  under  the  nr. 
dependent  command  of  another,  the  com- 
mander-in-chief, though  actually  in  the  field, 
does  not  share  in  booty  taken  by  those  troops. 
No  distinction  should  be  made  in  the  right  of 
the  general  and  personal  staff  to  share  in 
booty  j  in  principle,  the  right  of  both  stands  or 
falls  with  that  of  the   commander-in-chief; 
therefore  all  his  staff  who  are  in  the  field  with 
him  are  entitled  to  share.   Banda  and  Kincet 
Booty,  Law  Rep.  1  A.  &  E.  109. 

[The  report  of  the  case  in  which  the  above 
principles  were  laid  down  by  Dr.  Lushington. 
fills  100  pages,  the  judgment  alone  occupying 
140  pages.  The  case  arose  out  of  the  military 
operations  undertaken  by  the  British  Govern- 
ment in  India,  for  the  suppression  of  the  mutiny 
in  that  country  during  the  years  1857  and 
1858.    The  evidence  adduced  consisted  of  six 
printed  volumes,  chiefly  correspondence.  The 
booty  amounted  to  about  £750,000,  and  wa? 
actually  captured  by  the  division  under  Major 
General  Whitlock,  but  claims  were  preferred 
by  the  commander-in-chiei^  and  generals  com- 
manding other  divisions,  on  the  ground  that 
their  forces  cooperated  in  the  movements  of 
troops  which  led  to  the  capture  of  the  property. 
These  claims  were  referred  by  an  order  in 
Council  to  the  Judge  of  the  High  Court  ot 
Admiralty,  Her  Majesty  having  waived  her 
right  to  the  property,  and  havingjdesired  that  it 
should  be  divided  among  the  forces  concerned 
in  the  operations.      This  was  the  first  refer 
ence  of  the  kind  under  the  Statute,  and  our 
readers  will  find  Dr.  Lushington' s  elaborate 
judgment  well  worthy  of  perusal. 
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THE  JUDICIARY  OF  LOWER  CANADA. 

The  U.  C.  Law  Journal,  in  noticing  our  re- 
ports of  the  Ramsay  Contempt  Case,  takes 
occasion  to  make  some  rather  severe  reflec- 
tions npon  the  Bench  of  Lower  Canada.  The 
purport  of  its  article  is,  that  such  a  case  could 
hardly  have  occurred  in  the  Upper  Province,' 
the  Bench  there  being  in  the  full  enjoyment 
of  ihe  esteem  and  veneration  of  the  Bar.  The 
article  concludes  as  follows : — 

"  For  our  part,  indeed,  we  hope  that  this  un- 
pleasant episode  respecting  legal  life  in  this 
Canada  of  ours  may  not  be  further  agitated  in 
the  English  courts,  and  that  however  interest- 
ing the  points  in  dispute  may  be  in  themselves 
they  may  be  considered  settled  as  they  now 
stand. 

"  That  such  a  state  of  things  as  have  resulted 
in  the  cause  eSlebre  of  Ramsay,  plaintiff  in  error, 
t.  The  Queen,  defendant  in  error,  exhibits,  could 
not  well  occur  in  this  part  of  Canada,  we  may 
veil  be  thankful  for.  That  such  a  boast  may 
be  as  true  of  the  future  as  it  has  been  of 
the  past,  should  be  the  constant  aim  and  ex- 
ertion of  all  those,  who,  on  the  bench  or  at  the 
bar,  or  in  the  study  of  the  laws,  desire  the 
welfiure  of  their  country.  The  heritage  left  to 
03  by  those  able,  courteous  and  high-minded 
men  who  set  the  standard  of  the  profession  in 
Upper  Canada  cannot  be  too  highly  prized j 
and  he  who  first,  whether  by  his  conduct  on 
the  bench  or  at  the  bar  brings  discredit  upon 
their  teaching,  will,  we  doubt  not,  meet  the 
umTereal  contempt  which  such  conduct  would 
d«er?e. 

"  The  bench  of  Lower  Canada  is  not  (with 
tome  honorable  exceptions)  what  it  ought  to 
be.  The  conduct  of  Lower  Canada  judges  has, 
on  more  than  one  occasion,  caused  Canadians 
to  blush ;  and  we.  regret  to  say  that  people 
abroad  know  no  distinction  between  the  bench 
of  Upper  and  Lower  Canada,  and  so  in  their 
•  ignorance  cast  up  jn  the  Bench  of  Canada,  the 


obloquy  which  appertains  to  that  of  the  Lower 
Province  alone." 

Hard  words  need  not  cause  us  any  concern 
unless  they  are  true.  The  question  then,  is, 
are  these  things  true  ? 

We  think  that  the  majority  of  the  gentlemen 
holding  high  judicial  office  in  Lower  Canada, 
will  not  compare  unfavorably  with  the  judges 
of  Upper  Canada  or  any  other  Province, 
but  we  must  confess  that  there  are  exceptions 
and  it  is  these  exceptions  that  have,  unfor- 
tunately, brought  discredit  upon  our  Bench. 
The  judges  of  England  have  obtained  a  wonder- 
ful repute  for  the  calm  and  dispassionate  dis- 
charge of  their  functione.  Within  the  last  two 
centuries  they  have  become  the  pride  and  boast 
of  the  English  people,  and  now  it  is  a  thing 
unheard  of,  for  the  faintest  suspicion  of  partial- 
ity or  prejudice  to  alight  upon  their  decisions. 
In  Upper  Canada,  the  judges  seem  to  be  regard- 
ed with  almost  equal  affection  and  reverence. 
Why  cannot  we  say  the  same  here  ? 

Many  of  our  readers  will  probably  be  able 
to  answer  this  question  quite  satisfactorily  for 
themselves,  and  in  putting  down  the  following 
observations,  we  are  only  expressing  what  is 
probably  patent  to  all.  In  the  first  place,  then, 
we  believe  that  judges  have  sometimes  been 
unfortunately  selected  from  among  men  to 
whom  the  bench  was  not  the  scope  of  a  noble 
aspiration,  who  did  not  regard  the  judicial 
office  with  the  respect  pertaining  to  it,  who  ac- 
cepted it  simply  as  a  retreat  from  political  un- 
certainties, or  the  inevitable  incumbrance  on 
the  enjoyment  of  an  official  salary. 

Secondly,  men  have  been  placed  on  the 
Bench,  who  were  involved  in  pecuniary  diffi- 
culties.. A  man  may  be  perfectly  honest  and 
upright,  though  unable  to  meet  his  liabilities, 
but  he  is  not  so  well  qualified  for  an  office  of 
dignity.  Lord  Abinoer  was  so  strongly  im- 
pressed with  the  belief  that  easy  circumstances 
are  necessary  to  keep  up  the  respectability 
of  a  barrister,  that  it  is  stated  he  at  one  time 
intended  to  propose  a  property  qualification 
for  members  of  the  bar.  £400  a  year  was,  in 
his  opinion,  the  smallest  income  on  which  a 
barrister  should  begin.  How  much  more  ne- 
cessary that  the  judge,  who  is  every  day 
called  upon  to  dispose  of  cases  involving  large 
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pecuniary  interests,  should  have  bo  fear  of  the 
bailiff  in  his  house,  of  executions  against  his 
lands — should  at  least,  if  not  endowed  with 
worldly  goods,  be  able  to  say  that  he  owes 
no  man  anything!  We  feel  bound  to  add 
here  that  our  judges  are  not  fairly  treated 
with  respect  to  remuneration.  The  judicial 
salaries,  especially  in  the  large  cities,  should 
at  least  be  doubled,  and  the  retiring  pensions 
should  be  adjusted  on  a  more  liberal  footing. 

In  the  third  place,  men  have  sometimes 
been  placed  on  the  Bench  who  had  no  love  for 
their  profession,  who  lacked  a  sound  judg- 
ment, who  had  not  gone  through  the  toil 
and  study  necessary  to  fit  them  for  their  high 
office,  and  whose  private  life  was  far  from  in- 
spiring respect. 

It  may  be  expected  by  some  that  we  should 
add  to  this  list,  the  appointment  of  politicians. 
But,  in  our  humble  opinion,  the  appointment 
of  lawyers  who  have  been  engaged  in  political 
affairs,  cannot  be  condemned,  if  the  record 
of  their  political  career  is  fair  and  honorable, 
and  if  they  have  also  been  distinguished  at 
the  bar.  It  is  but  right  and  reasonable  that 
lawyers  of  integrity  and  ability  should  seek 
to  enter  the  Legislature,  where  their  oppor- 
tunities of  usefulness  are  greater  and  more 
extended.  The  real  difficulty  is,  that  in  Can- 
ada politics  in  the  past  have  been  too  petty, 
too  selfish,  too  full  of  personal  animosities. 
Thus  it  may  happen,  that  a  hot  politician  of 
one  party  is  appointed  to  the  Bench,  though 
personally  obnoxious  to  members  of  the  Bar 
of  the  opposite  camp.  We  trust  that  under 
the  new  Dominion  this  will  cease  to  be  the  case. 
There  is  now  no  excuse  for  improper  appoint- 
ments, for  we  have  at  the  bar  no  lack  of  men 
of  great  attainments,  eminently  worthy  of  the 
judicial  seat,  and  enjoying  the  esteem  and 
confidence  of  the  bar  and  the  public  generally. 

We  must  repeat,  in  conclusion,  that  the 
majority  of  our  judges  are  not  deficient  in 
ability,  learning  or  integrity.  No  charge  of 
corruption  has  been  made  against  any  of 
them,  and  in  this  respect  we  are  infinitely  bet 
ter  off  than  our  American  neighbors  with  their 
elective  judiciary.  It  may  confidently  be  an- 
ticipated that  the  exceptional  cases  which 
have  caused  a  loss  of  dignity  to  the  Bench,  will 
gradually  be  eliminated.    The  community  in 


general  and  the  bar  will  therefore  watch  with 
peculiar  interest  the  appointments  soon  to  be 
made,  for  on  them  will  it  greatly  depend  whe- 
ther the  Bench  in  the  Province  of  Quebec  is 
to  assume  its  proper  position. 


THE  BRITISH  NORTH  AMERICA  ACT. 

We  have  received  the  authorized  text  of 
Cap.  HI,  of  the  present  session  of  the  Imperial 
Parliament :  "An  Act  for  the  Union  of  Cfc- 
11  nada,  Nova  Scotia,  and  New  Brunswick, 
"  and  the  Government  thereof  j  and  for  par- 
%tl  poses  connected  therewith,"  which  became 
law  on  the  29th  of  March  last.  We  regret  ' 
that  our  space  will  not  permit  us  to  give  en- 
tire this  important  measure,  which,  in  tbe 
words  of  Mr.  McQee,  is  to  be  u  the  last  inter 
ference  of  England  in  our  domestic  affairs.'' 
The  following  are  some  of  the  provisions  more 
directly  affecting  Lower  Canada,  and  the  Ju- 
dicature. 

5.  Canada  shall  be  divided  into  four  Pn> 
vinces,  named  Ontario,  Quebec,  Nova  Scotia. 
and  New  Brunswick. 

6.  The  parts  of  the  Province  of  Canada  (as 
it  exists  at  the  passing  of  this  Act)  which  for 
merlv  constituted  respectively  the  Province* 
of  Upper  Canada  and  Lower  Canada  shall  be 
deemed  to  be  severed,  and  shall  form  two  se- 
parate Provinces.  The  Part  which  formed* 
constituted  the  Province  of  Upper  Canada 
shall  constitute  the  Province  of  Ontario;  and 
the  Part  which  formerly  constituted  the  Pro- 
vince of  Lower  Canada  shall  constitute  the 
Province  of  Quebec. 

11.  There  shall  be  a  Council  to  aid  and  ad 
vise  in  the  Government  of  Canada,  to  be 
styled  the  Queen's  Privy  Council  for  Canada. 
and  the  Persons  who  are  to  be  Members  ot 
that  Council  shall  be  from  Time  to  Time 
chosen  and  summoned  by  the  Governor  Gen- 
eral and  sworn  in  as  Privy  Councillors,  and 
Members  thereof  may  be  from  Time  to  Time 
removed  by  the  Governor  General. 

16.  Until  the  Queen  otherwise  directs,  the 
seat  of  Government  of  Canada  shall  be  Ottawa* 

17.  There  shall  be  One  Parliament  for 
Canada,  consisting  of  the  Queen,  an  Upper 
House  styled  the  Senate,  and  the  House  o« 
Commons. 
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Tl.  There  shall  be  a  Legislature  for  Quebec 
consisting  of  the  Lieutenant  Governor  and  of 
two  Houses,  styled  the  Legislative  Council  of 
Quebec  and  the  Legislative  Assembly  of  Que- 
bec. 

96.  The  Governor  General  shall  appoint 
the  Judges  of  the  Superior,  District,  and 
County  Courts  in  each  Province,  except  those 
of  the  Courts  of  Probate  in  Nova  Scotia  and 
New  Brunswick. 

98.  The  Judges  of  the  Courts  of  Quebec  shall 
be  selected  from  the  Bar  of  that  Province. 

99.  The  Judges  of  the  Superior  Courts  shall 
hold  office  during  good  behaviour,  but  shall 
be  removable  by  the  Governor  General  on  Ad- 
dress of  the  Senate  and  HouBe  of  Commons. 

100.  The  Salaries,  Allowances,  and  Pen- 
sions of  the  Judges  of  the  Superior,  District, 
and  County  Courts  (except  the  Courts  of  Pro- 
bate in  Nova  Scotia  and  New  Brunswick),  and 
of  the  Admiralty  Courts  in  Cases  where  the 
Judges  thereof  are  for  the  Time  being  paid  by 
Salary,  shall  be  fixed  and  provided  by  the 
Parliament  of  Canada. 

101.  The  Parliament  of  Canada  may,  not- 
withstanding anything  in  this  Act  from  Time 
to  Time  provide  for  the  Constitution,  Mainte- 
nance, and  Organization  of  a  General  Court 
of  Appeal  lor  Canada,  and  for  the  Establish- 
ment of  any  additional  Courts  for  the  better 
Administration  of  the  Laws  of  Canada. 

129.  Except  as  otherwise  provided  by  this 
Act,  all  Laws  in  force  in  Canada,  Nova  Scotia, 
or  New  Brunswick  at  the  Union,  and  all  Courts 
of  Civil  and  Criminal  Jurisdiction,  and  all 
legal  Commissions,  Powers,  and  Authorities, 
and  all  Officers,  Judicial,  Administrative,  and 
Ministerial,  existing  therein  at  the  Union, 
shall  continue  in  Ontario,  Quebec,  Nova  Scotia 
and  New  Brunswick  respectively,  as  if  the 
Union  had  not  been  made ;  subject  neverthe- 
less (except  with  respect  to  such  as  are  enact- 
ed by  or  exist  under  Acts  of  the  Parliament 
of  Great  Britain,  or  of  the  Parliament  of  the 
United  Kingdom  of  Great  Britain  and  Ireland') 
to  he  repealed,  abolished,  or  altered  by  the 
Parliament  of  Canada,  or  by  the  Legislature 
of  the  respective  Province,  according  to  the 
Authority  of  the  Parliament  or  of  that  Legis- 
lature under  this  Act. 


RAMSAY  v.  REGINA. 

To  the  Editor  of  the  Lower  Canada  Law 
Journal: 

Sir, — :  I  presume  it  was  from  the  same 
source  you  learned  that  the  statement  made 
respecting  DriscoWs  case  in  my  argument  on 
the  6th  March  was  totally  unfounded,  and  this 
piece  of  secret  history,  that  "if  he  (Chief  Jus- 
tice Rolland)  was  not  present  on  every  occa- 
sion, the  sole  reason  was  that  he  feared  to  be 
subjected  to  fresh  insult."  The  impression 
the  report  conveys  to  the  reader  will  depend  a 
good  deal  on  the  reader's  intelligence,  but  the 
point  plainly  made  by  me  was  that  in  the 
Driscoll  case,  Mr.  Justice  Rolland  took  no 
part'  in  the  proceedings.  It  was  .never  said 
that  he  was  not  on  the  Bench  when  the  rule 
issued  j  but  what  I  said  was  this,  that  Mr. 
Justice  Rolland  was  not  on  the  Bench  on  the 
28th  March,  when  Mr.  Justice  Aylwin  read 
the  famous  paper  beginning,  "The  marked 
misbehaviour  of  the  person  who  represents 
the  attorney-general  &c,"  and  on  the  11th  of 
April  when  the  rule  was  taken  he  was  on  the 
Bench,  but  far  from  presiding  as  you  say,  he 
took  no  part  in  the  matter,  and  the  rule,  which 
I  believe  was  in  Mr.  Justice  Aylwin1  s  own 
handwriting,  was  read  by  him.  As  for  the  rea- 
son given  for  the  non-appearance  of  Chief  Jus- 
tice Rolland  on  the  28th,  I  do  not  believe  it. 
Had  he  had  any  such  fear  it  would  have  oper- 
ated as  strongly  on  the  11th  April  as  on  the 
28th  March,  but  to  attribute  to  a  childish 
fear,  the  forbearance  which  was  evidently 
dictated  by  a  sense  of  honour  and"  regard  for 
the  judicial  oath,  is  a  slander  on  the  memory 
of  an  upright  and  honorable  man.  Apart  from 
any  question  of  law,  no  man  with  the  faintest 
sense  of  honour  or  decency  would  consent  to 
sit  as  a  sworn  judge  when  he  could  be  sup- 
posed, to  have  a  bias.  And  so  the  late  Mr. 
Justice  Mondelet  would  not  sit  in  the  Seignior- 
ial Court  because  he  was  the  owner  of  Sei- 
gniorial property,  yet  in  that  case  there  was 
no  party  interested,  the  matters  to  be  decided 
being  simply  abstract  questions  of  law. 

I  see  you  also  support  it  as  probable  that 
dread  of  further  insult  prevented  Mr.  Justice 
Crosby  from  sitting  in  the  McDermott  case, 
and  you  add,  "  that  there  is  no  ground  for 
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supposing  that  Mr.  Justice  Crosby  deemed 
himself  incompetent."  There  can  be  no  better 
ground  for  such  a  supposition  than  the  gen- 
eral rule  which  lays  down  that  no  man  shall 
be  a  judge  in  his  own  case.  It  would  be 
more  conclusive  for  the  theme  which  you 
seem  desirous  to  support,  if  you  could  find  a 
case  where  a  man  had  sat  in  his  own  case.  It 
might  perhaps  be  some  answer  to  the  general 
principle,  which  seems  to  be  based  on  the 
laws  of  morality,  and  to  the  case  of  the  King  v 
Lee,  12  Mod.,  p.  514,  cited  by  me,  which  no 
one  has  attempted,  so  far  as  I  know,  to  answer. 
The  judges  of  the  Court  of  Queen*  s  Bench,  and 
a  certain  class  of  politicians,  may  twist  and 
turn  the  matter  as  they  will,  but  they  will 
never  get  unprejudiced  people  to  believe,  what- 
ever they  may  think  of  the  abstract  merits  of 
the  case,  that  Mr.  Drummond  was  morally 
justifiable  in  taking  up  in  the  Court  where  he 
sat  alone  a  pretended  contempt  which,  if  a  con- 
tempt at  all,  was  a  contempt  of  the  whole 
Court, and  which  the  whole  Court  for  an  entire 
term  refused  to  notice.  He  may  protest  that 
he  was  not  avenging  from  a  place  of  safety 
a  personal  affront  j  but  his  protestations  will 
make  no  converts. 

Your  obdt.  servt., 

T.  K.  RAMSAY. 

Montreal,  12th  May  1867. 

[It  seems  to  us  that  the  material  point  is 
whether  Mr.  Justice  Rolland  abstained  from 
taking  an  active  part  in  the  proceedings 
against  Mr.  Driscol^,  because  he  deem- 
ed himself  incompetent.  If  it  was  illegal  for 
him  to  take  an  active  part,  was  it  not 
equally  illegal  to  sit  when  the  rule  issued? 
We  have  the  best  authority  for  stating 
that  Mr. %  Justice  Aylwin  would  not  have 
dealt  with  the  case,  unless  Mr.  Justice  Rol- 
land had  consented  to  take  part,  and  we  see 
nothing  slanderous  in  supposing  that  Judge 
Holland  wished  to  have  as  little  as  possible  to 
do  with  a  disagreeable  matter.  We  are  far 
however  from  advocating  the  propriety  or 
expediency  of  the  Judge,  against  whom  a  con- 
tempt has  been  specially  directed,  disposing  of 
it  alone,  whenever  such  a  course  can  possibly 
be  avoided.  On  the  contrary,  we  have  all  along 


inclined  to  the  opinion  that  in  the  present  case 
it  was   incumbent  on  the  Court  of  Queen's 
Bench,  which  met  on  the  1st  of  September 
last,  to  take  notice  of  the  letters  complained  of. 
If  the  majority  of  the  judges  had  been  averse 
to  taking  any  steps,  then,  in  our  humble 
opinion,  it  would  have  been  better  to  have  let 
the  matter  rest     In  the  recent  remarkable 
case  in  Nova  Scotia  (which  we  hope  to  be  able 
to  give  next  month),  where  Mr.  Wallace,  a 
barrister,  wrote   an   insulting   letter  to  the 
Chief  Justice  of  the   Supreme  Court,  the 
judgment  suspending  Mr.  Wallace  vas  pro- 
nounced by  the  Chief  Justice  himself  who, 
however   prefaced    his    judgment  with  the 
words :    "  The  judgment  I  am  about  to  pr> 
nounce  is  to  be  taken  as  the  judgment  of  the 
whole  Court,"  (Law  Rep.  1   P.C  281.)  But 
while  admitting  that  it  is   more   becoming, 
where  an  individual  judge  has  been  insulted. 
that  he  should  not  move  in  the  matter  alone, 
we  have  seen  nothing  to  show  that  such  a 
course  is  illegal,  and  it  appears  to  us  iu  some 
instances  (as  where  a  judge  is  alone  in  a  rural 
district)  almost  unavoidable.  Ed.  L.  J.] 


THE  LOWER  CANADA  REPORTS 
The  issue  of  the  Lower  Canada  Report*  luu 
been  suspended  since  December  last,  ami  it  is 
stated  on  good  authority,  (though  we  ha« 
seen  no  official  intimation  of  the  fact.)  that  it 
will  not  be  resumed.  This  series  of  report 
was  authorized  by  an  Act  of  the  Provimia 
Legislature,  under  which  a  tax  of  $5  per  »i. 
num  was  imposed  on  members  of  the  bar  a:. 
various  legal  functionaries  for  its  supp  >rt.  a 
this  time  no  citable  reports  were  published  r 
Lower  Canada,  and  the  want  of  them  wa 
greatly  felt  and  deplored.  The  tax,  however 
did  not  prove  very  popular,  and  has  not  bee 
collected  for  several  years  back.  Of  lateyeai 
the  cost  of  preparing  and  editing  the  report 
has  been  almost  entirely  defrayed  oat  of  tb 
public  monies,  the  Public  Accounts  showin 
that  over  $2,500  per  annum  has  been  paidf* 
this  purpose  to  M.  Leltevre,  the  late  eUifc- 
The  L.  C.  Reports  comprise  sixteen  volume 
and  contain  the  valuable  reports  prepa« 
by  one  of  the  most  eminent  practitioner? 
Canada,  A.  Robertson,  Esq.,  Q.  C,  one  of  tl 
Montreal  collaborateura. 
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BANKRUPTCY-ASSIGNMENTS. 


KAMI  OF  INSOLVENT. 


BJE8IDXHOB. 


BX8IDBKOX. 


DATE  OF  KO- 
TIOB  TO  FILB 
CLAIMS. 


Anderson,  M.  *  JJ 

Arthur,  William 

Barette,  Louis 

BittJe,  Matthew 

Beandetie.J.  C*  Go 

Beteoort,  Ferdinand  Napoleon 

Bradford,  Arthur  Nelson,  indivl-) 
daally  and  as  partner  of  Bradford  J 
aMercier ) 

Brown,  Johnston 

Canon,  Robert  W 

Owy,  Gilbert  S 

Connell,  James,  Adam,  and  John. . . . 

I'onwftT,  William. 

Cornell,  John 

Cornicle,  Samuel 

Canon,  Alfred,  individually  and 
u  partner  of  Cueson  &  Vincent, 
Cnswn,  Normand  £  Vincent,  and 
Cu&ou  &  Normand. 

Dewberry,  Isaac 

Doben,  Samuel  G 

Drake,  James  W 

Ffindall,  Peter  James 

Foreier,  Toussaint 

Gagnon,  Pierre 

Galbraith,  Robert  Alexander 

Gallon,  James 

Gamble,  John  William 

Gaarrean,  Joseph 

Good,  Ihomas 

Green,  Eli  Owen 

Green,  George 

Hail,  William 

Hamilton,  Alexander 

Hawn,  Henry  Wilkinson 

H^deraon,  William 

Hillyer,  Edward  Scager 

Howard,  William 

Hatty ,  Peter 

Joadro,  William,  individually  and ) 

«  member  of  firm  of  Wilkey  &  5 

Jondro ) 

Kalar,  Francis 

Karanagh,  Michael 

Laionde,  Stephen 

Lamprey,  Brook  Young 

Unjr*>Iher,  Antoine 

Iatrtmooille,  Denis  

he,  William 

U*ot,  Henry., 

Uaday,  William 

Lyan,  William 

JuBride,  William  and  John 

McCoUouah,  John  Robert 

XeDiamud,  Peter.     

JacdonellA  McPhaul 

Hareoite,  I«feand  Thomas  Poupore. 

Hnfct,  William 

Harrison,  W.  C 

Kultr.  M.,  &  Sons 

fcraette,  Salveny 

Piianam,  Richard 

Jaskett,  Arthur  Henry 

BeiO-athaniel 

Jfsw,  Sarah 

taord.  Solomon 

§*»*,  Levi  Allan. 

Spring.  James  

swetman,  William. 

Taar*rt.John 

Jjeter.  Conrad 

Wardlaw.John 

Jffison,  William 

WihonJohn. 


London 

G  ode  rich 

St.  Bern! 

St.  Catherines 

Plessisville  de  Somerset. 
Ottawa 


Upton.. 


Ottawa.... 
Clarke.  . . . 
Napanee. . 
Hamilton . 
Napanee.. 
Ho8peler.. 
Dunviile.. . 


Longueuil,  C.  £.. 


Township  of  Mono 

St.  Catharines 

Walkerton 

Trenton,  C.W 

Roxton  Fond,  C.E 

Montreal 

Simcoe 

Lindsay 

Walkerton 

Montreal 

Colborne 

London 

Wingham 

Toronto 

Toronto 

Simcoe 

Toronto 

Simcoe 

Toronto 

Toronto 


Stanatead  . 


Woodstock 

Ottawa 

St.Anicet 

Guelph 

St.  Johns,  C.E 

St.  Jean  Chrysbstome. . . 

Compton 

Hamilton 

Lindsay 

Sherbrooko 

London 

Township  of  Darlington. 

St.  Thomas,  C.  W... 

Cornwall 

Tp.  of  Allumette  Island., 

Pembroke , 

Toronto 

Belleville 

Waterloo,  C.E 

Granville 

Woodstock 

London 

Toronto 

St.  Catherines 

Simcoe 

London 

Napanee 

London 

Grimsby 

Woodstock 

Township  of  Wallace  . . . 
Township  of  Fenelon . . . 


L.  Lawrason... 

S.  Pollock 

A.  B.  Stewart . 
Alph.  8,  St.  John 
r.  Sauvageau. . . . 
Francis  Clemow . 

r.  Sauvageau. . . . 

Francis  Clemow . 
E.A.Macnachtan 
W.  S.  Robinson.. 
W.  F.  Findlay. . . 
W.  S.  Robinson.. 
H.  F.  J.  Jackson, 
Geo.  B.  Magee. . . 


London. . . 
Goderioh.. 
Montreal.. 
St.  Catherines 

Montreal 

Ottawa 

Montreal 

Ottawa 

Cobonrg 

Napanee 

Hamilton .... 
Napanee. ,,... 
Berlin,  CrW. 
Dunnville. ... 


John  Whyte. 


Montreal.. 


Wm.  Parsons.... 
Robert  Fowlie. . . 

W.Collins 

A.  B.Stewart..  . 
T.  Sauvageau.... 
T.  Sauvageau.... 

A.J.  Donly 

S.  C.  Wood 

W.  Collins 

John  Whyte 

John  Holdan 

Thos.  Churcher. . 

S.  Pollock 

W.T.Mason 

John  Kerr 

A.  J.  Donly 

Thomas  Clarkson 
A.  J.  Donly... 
Thomas  Clarkson 
Thomas  Clarkson 

Stephen  Foster.. . 

Jas.  McWhirter.. 
Francis  Clemow . 
T.  Sauvageau.... 

E.  Newton 

T.  Sauvageau — 

T.  8.  Brown 

A.  M.Smith 

W.  F.  Findlay... 

S.  C.  Wood 

A.  M.  Smith 

Thos.  Churoher. . 

Philip  Potter 

J.  Ardagh  Roe... 

John  Whyte 

Francis  Clemow . 
Thos.  Deacon — 
Thomas  Clarkson. 
Geo.  D.  Dickson. 
T.  Sauvageau — 

T.  8.  Brown 

Jas  McWhirter. 
Thos.  Churcher. . 
Thomas  Clarkson. 
Absalom  Foster.. 

A.  J.  Donly 

L.  Lawrason 

W.  8.  Robinson. . 
Thos.  Churcher.. 

P.  B.Nelles 

Jas.  McWhirter.. 

Thos.  Miller 

S.  C.  Wood 


Orangeville, 
St.  Catharines 
Walkerton. . . 
Montreal  . . . 

Montreal 

Montreal 

Simooe 

Lindsay.C.W. 
Walkerton... 

Montreal 

Goderich 

London 

Goderich 

Toronto 

Toronto 

Simode 

Toronto 

Simcoe 

Toronto 

Toronto 

Stanstead. . . . 

Woodstock . 

Ottawa 

Montreal 

Guelph 

Montreal 

Montreal 

Sherbrooke. . 
Hamilton. . . . 

Lindsay, 

Sherbrooke.. 

London 

Tp.Darlingt'n 
St.  Thomas . 
Montreal.... 

Ottawa 

Pembroke... 

Toronto 

Belleville . . . 
Montreal.... 
Montreal.... 
Woodstock . 

London 

Toronto. .... 
St.  Catherines 

Simcoe 

London.... 
Napanee... . 
London. . . . 
Grimsby . . . 
Woodstock 
Stratford.. . 
Lindsay.... 


May  1st. 
April  16th. 
May  18th. 
May  1st*. 
May  10th. 
May  21st. 

May  2nd. 

April  80th. 
April  27th. 
April  18th. 
April  29th. 
April  22nd. 
April  29th. 
April  19th. 

April  aoth. 

May  9th. 
April  15th. 
April  16th. 
April  18th. 

May  10th. 

May  15th. 
April  29th. 

May   7th. 

May  16th. 
April  20th. 

May  11th. 
April  29th. 

May  18th. 
April  27th. 
April  22nd. 

May  6th. 

May  1st. 

May  21st. 
April  24th 

May  6th 

May  2nd. 

May  6th. 
April  29th. 

May  17th. 
April  20th. 
April  80th. 

May  22nd. 
April  17th. 
April  26th. 
April  29th. 

May  1st. 
April  28rd. 
April  23rd. 

May  20th. 
April  29th.- 
April  13th. 

May  18th  , 

May  11th. 

May  9th. 

May  4th. 
April  26th. 

May  21st. 
April  20th. 

May  7th. 
April  20th. 
April  80th. 

May  16th. 

May  17th. 
April  15th. 

May  2nd. 

May  16th. 

May  1st. 
April  29th. 
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AGREEING  TO  DI8AGREE. 

In  the  case  of  White  v  Colder,  at  New  York, 
recently,  the  Jury  came  into  Court  and  stated 
that  they  "had  agreed  to  disagree."  The 
Judge  refused  to  receive  this  statement  and 
sent  them  hack.  This  was  subsequently 
made  a  ground  of  exception  in  the  Court 
of  Appeals,  hut  Chief  Justice  Dayies  held 
that  it  is  not  error  for  the  judge  to  refuse 
to  discharge  the  jury  until  they  have  agreed 
upon  their  verdict :  whether  or  not  to  dis- 
charge them  being  a  matter  for  his  discre- 
tion. It  is  etatecf  that  in  a  former  case,  in 
the  Superior  Court,  the  Jury  told  Mr.  Justice 
Barbour  in  the  morning  that  they  had  agreed 
to  disagree,  and  consequently  had  separated 
during  the  night !  The  Judge  administered 
a  reprimand,  emphasized  by  a  fine  of  $600 
each,  and  the  suspension  of  the  officer  who 
had  allowed  them  to  separate. 


THE  COURT  OF  REVISION  AT 
'      MONTREAL. 

In  consequence  of  the  delay  in  filling  up  the 
vacancy  occasioned  by  the  appointment  of 
Mr.  Justice  Badgley  to  the  Court  of  Appeals, 
and  the  indisposition  of  Mr.  Justice  Smith,  the 
sittings  of  the  Court  of  Revision  have  now  been 
suspended  since  December  last,  with'  the  ex- 
ception of  two  days,  when  Mr.  Justice  Lorak- 
oer  came  to  town  for  the  purpose  of  complet- 
ing the  Bench.  A  large  number  of  cases  have 
thus  been  locked  up  and  delayed  for  many 
months,  and  the  members  of  the  bar  residing 
in  the  country  districts  put  to  serious  incon- 
venience, in  making  useless  journeys  to  town 
to  attend  the  sittings. 

Evenly  Matched. — In  the  cause  list  of  one 
of  the  New  York  Courts,  on  May  4th,  appears 
the  case  of  Quirk  v  Wylie.  Surely  these  gen- 
tlemen conduct  their  suit  in  person. 

— The  Pall  Mall  Gazette  says  that  one  at 
least  of  the  judges  systematically  refuses  to 
add  to  the  sentence  of  death,  "  May  the  Lord 
have  mercy  on  your  soul." 

— Our  notice  of  the  retirement  of  Mr. 
Justice  Aylwin  is  deferred  till  next  month. 


LAW  JOURNAL  REPORTS. 
COURT  OF  QUEEN'S  BENCH. 

APPEAL  SIDE. 

Dec.  7, 1866. 
EASTERN   TOWNSHIPS    BANK  (plain- 
tiffs in  the  Court  below),  Appellants ;  and 
PACAUD  (hypothecary  creditor  opposing 
in  the  Court  below),  Respondent. 
Practice — Privilege  for  Costs. 

Held,  that  a  chirograpbary  creditor  bring- 
ing lands  to  sale  is  entitled  to  be  collocated  by 
privilege  for  costs,  as  in  an  exparte  action 
without  enquite. 

Held,&\so,  that  the  Court  of  Review,  in  re- 
vising a  judgment  homologating  a  report  of 
distribution,  cannot  order  a  larger  sum  to  be 
paid  over  to  an  opposant  than  that  awarded 
to  him  in  the  original  report,  until  he  shall  first 
have  been  collocated  for  said  larger  sum  in  a 
report  of  distribution  duly  published. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Review  at  Montreal,  on  the  30th  of 
November,  1864,  modifying  a  judgment  of 
the  Superior  Court  at  Sherbrooke,  rendered 
on  the  28th  of  September,  1864.  The  judg- 
ment at  Sherbrooke  homologated  a  report  of 
distribution  of  moneys  levied  on  the  lands  of 
the  defendants  by  the  plaintiffs,  who  had  ob- 
tained judgment  on  a  promissory  note.  The 
respondent,  a  hypothecary  creditor,  inscribed 
the  case  for  review  at  Montreal,  and  the  Court 
of  Review  rendered  a  judgment  to  the  effect 
that  the  plaintiffs  had  no  right  to  be  paid  their 
costs  of  action  as  privileged  costs  of  distri- 
bution. From  this  judgment  the  plaintiffs 
brought  the  present  appeal.  The  principal 
grounds  of  appeal  were  as  follows: — 

1.  Because  the  judges  sitting  in  review  at 
Montreal  by  their  judgment  at  one  and  the 
same  time  made  and  homologated  a  new  report 
of  distribution,  and  thereby  prevented  any  par- 
ty desirous  of  so  doing,  from  contesting  the 
same,  or  any  collocation  therein  contained. 

2.  Because  in  and  by  the  report  of  distri- 
bution contained  in  said  judgment  complained 
of,  the  said  appellants  are  not  allowed  any 
costs  whatever  of  suit  in  their  action  in  said 
Superior  Court,  though  said  costs  were  neces- 
sary in  order  to  bring  the  lands  of  defendants 
in  said  suit  to  sale,  and  inured  to  the  benefit 
of  all  creditors. 
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3.  The  Court  of  Review  had  adjudicated 
upon  the  rights  of  third  parties  not  before  the' 
Court,  and  particularly  upon  the  claims  of  the 
heirs  Gregory,  who  were  creditors  for  the  pur- 
chase money  of  the  land  in  question. 

For  the  respondent  it  was  contended  that 
the  judgment  of  the  Court  of  Review  was  in 
accordance  with  law,  and  that  if  it  were  the 
custom  in  the  District  of  Sherbrooke  to  give 
a  chirographary  creditor  costs  of  suit,  such 
custom  was  an  abuse,  and  should  be  abolished. 

Badglet,  J.  I  differ  from  my  colleagues 
in  this  case  which  raises  a  question  of  proce- 
dure more  than  anything  else.  The  respon- 
deat, a  hypothecary  creditor  and  opposant  in 
the  Court  below,  and  the  appellants,  are  the 
only  parties  in  the  record,  the  defendants 
having  made  default  to  appear,  and  the  heirs 
Gregory  not  being  at  any  time  represented  in 
the  case.  By  the  original  judgment,  the  plain- 
tiffs were  allowed  a  considerable  amount  of 
coste,as  their  privileged  costs  of  obtaining  judg- 
ment and  bringing  the  lands  of  thetfefendants 
to  sale.  The  respondent  took  the  case  before 
the  Court  of  Beview,  and  there  the  judgment 
was  modified,  and  the  plaintiffs'  claim  for 
costs  was  reduced  to  costs  subsequent  to  judg- 
ment. The  heirs  Gregory  are  not  parties  to 
this  appeal,  and  must  therefore  presumably 
be  supposed  to  have  acquiesced  in  the  final 
judgment  of  the  Superior  Court  as  revised  by 
the  Superior  Court  sitting  in  review.  It  is  not 
within  the  province  of  this  Court  to  raise  ob- 
jections in  the  interest  of  third  parties.  The 
appeal  is  limited  to  the  judgment  in  review, 
and  the  plaintiffs,  in  urging  their  own  inte- 
rests, cannot  go  beyond  the  legality  or  ille- 
gality of  that  judgment  It  is  only  with  re- 
ference to  the  costs  awarded  to  them  that  the 
appellants  have  any  right  to  complain  of  the 
judgment.  They  claim  the  costs  of  an  ex 
parte  action,  besides  the  costs  of  execution. 
But  it  must  be  remembered  that  they  are  only 
chirographary  creditors,  and  the  practice  has 
long  been  established  in  Montreal,  that  where 
the  claim  is  not  privileged,  the  costs  are  not 
«o  against  a  hypothecary  creditor.  Lalande 
v.  Rowley,  (1  L.  C.  Jurist,  274.)  The  prac- 
tice at  Quebec  it  appears  has  of  late  been  dif- 
ferent, but  I  think  it  would  have  been  proper 
to  let  the  practice  continue  here  as  it  has 


been,  till  the  Code  of  Procedure  comes  into 
force  and  renders  the  practice  uniform.  I 
have  therefore  to  dissent  from  the  judgment 
about  to  be  rendered. 

Meredith,  J.  This  case  raises  two  points, 
first,  as  to  the  amount  of  costs  to  be  awarded 
to  chirographary  creditors  bringing  real  es- 
tate to  sale  j  and,  secondly,  as  to  the  course  to 
be  pursued  by  this  Court  or  the  Revision 
Court,  in  setting  aside  a  report  of  distribu- 
tion. There  is  no  doubt  that  as  to  the  first 
point  different  opinions  have  obtained.  The 
practice  here  was  simply  to  allow  the  costs 
of  the  fiat  for  execution,  whereas  the  practice 
at  Quebec  has  been  to  allow  also  the  costs  of  an 
ex  parte  action.  In  this  case  a  chirographary 
creditor  brought  real  estate  to  sale.  This 
could  not  be  done  without  first  obtaining 
judgment,  and  in  doing  so  a  certain  amouilt 
of  costs  was  necessarily  incurred.  I  think 
the  costs  of  suit  awarded  in  such  case  should 
always  be  confiped  to  the  costs  of  an  exparte 
action ;  for  even  if  the  action  has  been  con- 
tested, it  does  not  follow  that,  if  a  hypothe- 
cary creditor  had  sued,  his  claim  would  have 
been  contested.  And  there  is  the  same  ground 
for  not  allowing  the  costs  of  an  enqiUte,  be- 
cause no  enqtUte  would  have  been  necessary 
for  a  chirographary  claim.  This  is  the  rule 
laid  down  in  the  Code  of  Civil  Procedure 
which  will  soon  be  in  force,  and  the  present 
case  comes  from  the  District  .of  St  Francis 
where  that  practice  has  always  obtained. 
Therefore  we  allow  to  the  plaintiffs  as  chiro- 
graphary creditors  bringing  real  estate  to  sale 
the  costs  of  an  exparie  judgment.  We  come 
now  to  the  second  point,  what  is  the  course 
to  be  pursued  by  this  Court  when  it  becomes 
necessary  to  set  aside  a  judgment  of  distribu- 
tion ?  Here,  I  may  say  that  our  judgment 
is  that  which  we  think  should  have  been  ren- 
dered by  the  Court  of  Revision.  How  does 
the  case  stand?  The  respondent,  Pacaud, 
was  collocated  for  a  certain  amount,  after- 
wards the  Court  of  Review  increased  the 
amount  collocated  to  him,  but  instead  of  or- 
dering a  new  report,  they  ordered  the  money 
to  be  paid  to  him  at  once.  This  is  what  we 
think  objectionable.  Surely,  the  plaintiffs 
had  a  right  to  contest  this  award.  Suppose 
they  had  a  quittance  in  their  possession.  What 
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we  say  is  this,  that  the  respondent's  claim 
may  be  good  or  it  may  be  bad,  but  in  any 
case  it  should  have  stood  before  the  Court  a 
certain  time.  I  say  nothing  here  about  the 
heirs  Gregory.  I  confine  my  judgment  to 
the  two  points,  the  plaintiffs'  privileged  costs; 
and  the  money  disappearing  before  them  with- 
out their  being  allowed  to  say  anything  about 
it.  We  say,  let  the  respondent's  claim  be  col- 
located in  due  course  of  law. 

Polettb,  J.,  sat  in  this  case,  but  not  be- 
ing able  to  attend  at  the  rendering  of  judg- 
ment, his  opinion,  concurring  with  the  ma" 
jority,  was  read  by  the  Clerk  of  the  Court. 

Aylwik,  J.  I  entirely  concur  in  what  has 
been  stated  by  the  Chief  Justice  (Meredith) 
and  also  in  the  able  opinion  of  His  Honor 
Mr.  Justice  Polette. 

Drummond,  J.,  also  concurred. 

The  judgment  was  recorded  as  follows: 
The  Court... considering  that  the  real  estate, 
the  proceeds  of  the  sale  of  which  are  now  be- 
fore the  Court,  was  brought  to  sale  at  the  in" 
stance,  and  at  the  costs  and  charges  of  the 
appellants,  and  that  the  said  appellants  were 
and  are  entitled  to  be  collocated  by  privilege 
for  their  said  costs,  as  in  an  exparte  case  with- 
out enquete,  and  therefore  that  in  the  judg- 
ment now  appealed  from,  in  which  the  appel" 
lants  are  not  collocated  for  their  said  privi" 
leged  costs,  there  is  error;  and  seeing  also 
that  by  the  said  judgment  the  said  respon- 
dent is  ordered  to  be  paid  the  sum  of  $405.30, 
without  his  having  been  previously  collocated 
for  the  said  sum,  in  a  report  of  distribution 
made  and  published,  so  as  to  afford  to  the 
said  appellants,  and  other  parties  interested, 
an  opportunity  of  contesting  the  claim  of  the 
said  respondent  for  the  said  last  mentioned 
sum  of  money,  and  that  in  this  respect  also 
the  said  judgment  is  erroneous,  doth  in  con- 
sequence reverse  the'  said  judgment,  to  wit, 
the  judgment  rendered  by  the  Superior  Court 
sitting  in  review  at  Montreal,  on  the  30th  of 
November,  1864 ;  and  this  Court  proceeding 
to  render  the  judgment  which  the  Court  be- 
low should  have  rendered  in  the  premises, 
doth  order  the  record  in  this  cause  to  be  re- 
mitted to  the  Superior  Court  at  Sherbrooke, 
in  order  that  a  report  of  distribution  of  the 
moneys  levied  in  this  cause  may  be  made  and 


published  in  due  course  of  law,  and  that  such 
further  proceedings  may  be  had  in  the  pre- 
mises as  to  law  and  justice  may  appertain, 
and  this  Court  doth  condemn  the  respondent 
to  pay  to  the  appellants  their  costs,  as  well  in 
this  Court  as  in  the  Court  of  Revision,  and  it  is 
lastly  ordered  that  the  record  be  remitted  to 
the  Court  below. 

Sanborn  &  Brooks,  for  the  Appellants. 

E.  L.  Pacaud,  for  the  Respondent 


March  7, 1867 
SAMUELS,  (plaintiff  in   the  Court  below,) 
Appellant ;    and  RODIER,   (defendant  in 
the  Court  below,)  Respondent. 

Lease — Injury  to  premises  by  fire — Action  ty 
Tenant  to  be  reinstated. 

Where  a  fire,  occurring  during  the  Ieaee, 
renders  the  premises  leased  temporarily  unin- 
habitable, but  does  not  totally  destroy  them, 
the  tenant  is  entitled  to  hold  possession,  and  to 
resume  occupation  of  the  premises  as  soon  a* 
repaired. 

A  tenant,  who  is  bound  by  the  lease  to 
make  all  repairs  himself,  is  not  bound  to  re- 
pair the  premises  if  seriously  damaged  by  an 
accidental  fire. 

This  was  an  appeal  from  a  judgment  of 
the  Superior  Court  rendered  by  Monk,  J.,  on 
the  20th  of  September,  1865,  dismissing  the 
plaintiff'' s  action  with  costs. 

The  action  was  instituted  by  the  plaint!:?, 
under  the  Lessor  and  Lessee's  Act,  to  compel 
the  defendant  to  restore  to  the  plaintiff  pos- 
session of  a  shop  and  dwelling  in  Notre  Dame 
Street,  Montreal,  which  the  plaintiff  had 
leased  from  the  defendant  for  five  years  from 
the  1st  of  May,  1861,  and  of  which  leased 
premises,  the  respondent  had  illegally  resumed 
possession  more  than  a  year  before  the  expi- 
ration of  the  lease.  The  plaintiff  also  claimed 
£150  damages. 

To  this  action  the  defendant  pleaded,  1. 
An 'offer  on  the  part  of  plaintiff  to  give  up  the 
leased  premises.  2.  That  on  the  night  of  the 
2-1  th  of  February,  1865,  a  fire  broke  out  in 
the  interior  of  the  building  leased,  causing  so 
much  damage  that  the  plaintiff  left  it,  and 
the  defendant  at  once  took  possession  for  the 
purpose  of  repairing  the  premises.  That  the 
destruction  of  the  shop  and  dwelling  was  &o 
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nearly  complete  as  to  put  an  end  to  the  lease, 
especially  as  the  defendant  wished  to  enlarge, 
improve,  and  rebuild]  the  shop  and  dwelling, 
so  as  to  receive  a  higher  rent  therefor.  3. 
That  the  plaintiff  had  not  taken  due  care  of 
the  leased  premises,  but  some  time  before  the 
fire  had  negligently  suffered  them  to  be  inun- 
dated with  water.  That  the  fire  took  place 
through  the  fault  of  the  plaintiff,  or  of  some 
one  in  his  employ,  and  destroyed  so  much  of 
the  interior  of  the  building  as  to  render  it  un- 
tenantable. That  plaintiff  was  a  careless 
tenant,  and  the  circumstances  of  the  fire  were 
such  that  the  Insurance  Companies  refused  to 
insure  the  premises  anew  if  the  plaintiff  re' 
mained  in  possession. 

The  action  was  dismissed  in  the  Court  be" 
low,  Mr.  Justice  Monk  being  of  opinion  that 
the  plaintiff  had  failed  to  establish  his  case, 
and  particularly  that  he  had  not  proved  that 
the  defendant  took  possession  of  the  leased 
premises  by  force  or  against  plaintift's  willj 
and  further,  that  under  the  circumstances  the 
defendant  was  justified  in  taking  possession 
of  the  premises.  From  this  judgment  the 
plaintiff  appealed. 

Atlwin,  J.  I  have  to  differ  from  the  ma- 
jority in  this  case.  The  evidence  of  Teulon, 
bookkeeper  of  Sadlier  &  Co.,  shows  that  in 
Notember  preceding  the  fire,  part  of  the  stock 
of  Sadlier  &  Co.  was  damaged  by  water  com- 
ing from  the  upper  story  of  the  plaintiff's 
dwelling.  Teulon  went  to  the  plaintiff's  store 
and  aekedhim  to  pay  for  the  damage,  but  the 
plaintiff  answered  that  he  was  sorry,  but  it 
was  not  in  his  power  to  offer  compensation ; 
that  since  he  had  been  in  that  shop  he  had 
ken  losing  money.  Teulon  looked  round 
his  store,  but  did  not  consider  that  it  was 
worth  while  taking  proceedings,  as  the  stock 
did  not  appear  of  sufficient  value.  The  de- 
claration does  not  say  one  word  about  the  fire. 
The  plaintiff  merely  alleges  that  he  had  been 
violently  dispossessed  of  the  premises,  and 
claims  to  be  put  in  possession.  There  is  not 
» word  about  repairs  being  required.  It  is 
only  by  a  special  answer  that  the  plaintiff  al- 
leges that  the  fire  was  accidental  j  that  the 
defendant  refused  to  repair  the  building,  and 
took  possession  when  the  plaintiff  temporarily 
quitted  it.    This  special  answer  is  a  complete 


departure  from  pleading.  It  contains  alle- 
gations which  should  have  been  made  in  the 
declaration.  It  should  therefore  have  been 
set  aside.  No  attempt  has  been  made  on  the 
part  of  the  appellant  to  prove  in  what  way 
the  fire  occurred.  I  am  of  opinion  that  even 
if  the  declaration  had  been  properly  drawn, 
the  judgment  should  have  been  confirmed  on 
the  evidence. 

Mondelet,  J.    I  am  always  disposed  to 
confirm  when  it  is  possible  to  do  so,  but  here 
I  think  the  reasons  of  appeal  are  sufficient 
to  reverse  the  judgment  of  the  Court  below, 
Samuels  is  proved  to  be  an  honest,industrious 
man.    It  cannot  be  doubted  for  one  moment 
that  the  premises  became  uninhabitable  in- 
consequence of  the  fire,  and  although  Samuels 
by  his  lease  was  bound  to  make  repairs,  yet 
this  stipulation  in  the  lease  could  not  be  made  • 
to  refer  to  the  repair  of  the  house  after  a  fire. 
The  damages,  however,  will  be  restricted  to- 
£50. 

Badoley,  J.  The  facts  of  this  case  are  as-' 
follows :  Samuels  leased  the  premises,  a  shop 
with  dwelling  above,  from  Rodier,  for  five 
years.  He  took  possession  and  continued 
his  tenancy  until  the  27th  of  February,  1865. 
On  the  night  of  the  24th— 25th  February, 
1865,  a  fire  occurred  in  the  shop,  which  in- 
jured it  very  much,  and  prevented  the  defen- 
dant's use  of  it  until  repaired.  The  same  fire 
extended  to  the  dwelling  above,  which  was 
not  much  injured  in  itself,  except  that  the 
windows  were  broken,  a  circumstance  not 
conducive  to  a  tenant's  comfort  during  the 
winter  month  of  February.  During  his  ten- 
ancy the  defendant  laid  out  $300  in  improve- 
ments, and  during  all  that  time  the  landlord 
carefully  abstained  from  breaking  the  condi- 
tions of  the  lease  which  specially  relieved 
him  from  making  any  repairs.  On  the  25th 
of  February,  Samuels  closed  the  shop  en» 
trances,  and  the  stock  in  the  shop,  and  the 
household  furniture  in  the  dwelling  above, 
remained  there  until  the  29th,  when  the 
insurance  survey  was  held.  The  result  of  the 
survey  was  the  payment  to  Samuels  of  his 
insurance,  $1000,  whilst  the  landlord  secured 
indemnity  to  the  extent  of  $600  for  damages 
suffered,  including  of  course  in  the  estimate 
the  injured  improvements  effected  by  Samuels. 
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The  landlord  took  possession  of  the  premises 
for  the  purpose  of  repairing  them,  and  those 
repairs  might  have  taken  four  or  five  weeks. 
He  held  the  premises  from  the  day  after  the 
fire,  and  at  once  took  precautions  as  a  pru- 
dent man  to  improve  his  position.  His  insur- 
ance indemnity  secured  him  against  any  pos- 
sible loss,  but  the  opportunity  was  taken  to 
increase  his  rent.  Samuels  was  to  pay  £100 
per  annum  during  his  lease,  which  wanted 
fourteen  months  to  complete  from  the  date 
of  the  Ore.  So  on  the  first  of  March  the  land- 
lord leased  these  premises  as  they  were  to  the 
neighboring  booksellers,  Sadlier  &  Co.,  for 
$100  additional  to  Samuels'  rent,  and  obliged 
Sadlier  to  make  the  repairs  if  Samuels  should 
require  them.  This  being  satisfactorily  set- 
tied,  having  received,  on  the  15th  March,  a 
protest  and  demand  from  Samuels  to  repair 
and  give  him  up  the  premises,  the  landlord 
on  the  next  day,  the  16th,  returns  the  com- 
plimentary protest  by  another,  in  which  he 
distinctly  informs  his  tenant  of  his  intention 
to  retain  absolute  possession,  and  to  exclude 
v  him  altogether. 

In  this  state  of  things  Samuels'  action  is 
brought  for  possession  of  the  premises  as  they 
were  when  this  adverse  possession  was  taken, 
on  the  27th  of  February.  The  plea  has  set 
out  several  facts :  First,  the  plaintiff's  offer  to 
give  up  the  premises  to  the  landlord."  This 
has  not  been  proved.  Second,  that  the  pre- 
mises were  so  much  injured  by  the  fire  that 
the  defendant  took  possession  to  repair. 
Third,  that  the  destruction  of  the  shop  and 
dwelling  was  so  nearly  complete  as  to  put  an 
end  to  the  lease.  This  has  not  been  supported 
by  proof.  Fourth,  defendant's  wish  to  en- 
large the  premises.  This  is  disproved  by  his 
own  acts.  Fifth,  that  plaintiff  was  a  care- 
less tenant,  and  reference  has  been  made  to 
injury  caused  by  water  in  the  November  pre- 
vious. But  the  defendant  never  took  any 
steps  to  remove  his  tenant,  and  personally 
made  no  complaint.  All  the  objections 
pleaded  fail  of  being  substantiated  except 
one :  that  the  defendant  took  possession  of  the 
injured  premises  for  the  purpose  of  repairs. 
The  action  is  in  forcible  dispossession  and 
ouster,  andprays  to  recover  possession  of  the 
premises  as  when  they  were  taken  by  the 


landlord.     The  answer  of  the  defendant  ie, 
yes,  I  did  take  possession,  but  I  did  so  for 
the  purpose  of  repairing  them.    He  then  ex- 
hibited his  purpose  and  intent  by  at  once  leas- 
ing them  to  Sadlier,  over  Samuels'  head,  giv- 
ing Sadlier  immediate  possession,  and  a  few 
days  after  notifying  Samuels  that  he  should 
not  re-enter.    The  plaintiff  replies  that  hi* 
abandonment  was  temporary,  that  the  repairs 
might  be  made  by  the  defendant ;  that  the 
defendant  retained  wrongful  possession,  there 
being  fourteen  months  of  the  lease  to  ran. 
The  state  of  the  premises  was  that  the  stock 
in  the  shop  was  much  injured,  the  large  show 
window,  and  doors  back  and  front  broken, 
the  shelving,  counter  and  drawers  injured, 
the  dwelling  partially  injured  in  the  rear,  part 
of  the  floor  on  the  underside  scorched,  and  the 
windows  all  broken  ;  the  walls  all  remained 
good,  as  well  as  the  partitions  and  ceilings. 
This  condition  of  premises  is  what  the  defen- 
dant calls  the  nearly  complete  destruction  of 
the  shop  and  dwelling  by  fire,  whereby  the 
lease  was  ended.    It  does  seem  quite  clear 
that  this  did  not  constitute  a  destruction  ab-  . 
solute,  or  an  approximate  destruction,  or  any 
but  a  very  partial  injury,  which  could  have 
been  repaired   as  proved  in  three  or  four 
weeks,  and  which  the  defendant  by  his  plea 
declared  it  to  be  his  intention  to  effect.    It  is 
true  that  by  the  lease  the  plaintiff  was  to 
make  all  repairs,  but  this  clause  surely  did  not 
extend  beyond  what  the  parties  contemplated 
at  the  time.    They  did  not  contemplate  the 
occurrence  of  a  fire,  for  in  such  case  the  ten- 
ant would  have  been  bound  to  rebuild  and  re- 
instate the  entire  premises,   if  entirely  de- 
stroyed.   If  they  did  not  contemplate  this  ex- 
treme, neither  did  they  the  partial  loss  by  fire. 
The  lease  shows  that  the  parties  contemplated 
the  use  and  enjoyment  of  the  premises  dor. 
ing  the  period  of  the  lease,  during  which  oc- 
cupation and  enjoyment  the  tenant  was  to 
keep  them  in  order,  and  if  he  needed  changes 
or  improvements  he  was  to  make  them  him- 
self.   It  is  manifest  that  there  was  no  such 
damage  as  to  break  the  lease,  and  no  such 
absolute  abandonment  as  to  justify  the  defen- 
dant's  after    determination   to  possess  ad- 
versely. 
Neither*  the  facts  nor  law  in  this  case  art 
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intricate  or  difficult,  and  the  remaining  points 
may  be  briefly  disposed  of.  Pothier,  Louage, 
No.  194,  says  that  ordinarily  "les  incendies 
arrivent  par  la  faute  dea  peraonnes  qui  de- 
meurent  dans  les  inaisons."  When  a  fire  oc- 
curs, it  is  "facilement  presume'  arrive  par  la 
finite  da  locataire,"  This  may  be  taken  as 
true,  because  if  a  fire  occurs  in  an  occupied 
home,  it  can  only  occur  by  the  negligence  or 
wickedness  of  the  occupants.  But  Pothier 
is  careful  to  make  his  authority  or  dictum 
rest  upon  a  presumption,  a  strong  one  certain- 
ly, bat  still  only  a  presumption.  II  est  facile- 
nentprisumi,  but  in  the  next  line  he  shows  in 
plain  language  how  this  presumption  is  liable 
to  be  set  aside :  d  mains  qu'il  ne  justifie  que 
tineendie  est  arrive*  par  un  cos  fortuit"  The 
testimony  in  the  case  clearly  establishes  the 
accidental  nature  of  the  fire.  Notwithstand- 
ing the  insinuations  of  defendant's  witnesses, 
the  presumption  against  the  plaintiff  has  been 
clearly  rebutted. 

With  these  explanations,  the  question  turns 
upon  the  loss  suffered  by  the  tenant.  His 
,  lease  had  fourteen  months  to  run ;  out  of  this 
most  be  taken  the  time  required  for  repairs, 
say  one  month.  What,  then,  are  his  dam- 
ages, and  how  does  he  establish  them  ?  A 
number  of  the  most  respectable  tradespeople 
in  the  city  have  given  their  testimony  in 
Samuel's  favor.  They  base  their  calculations 
of  damage  upon  the  supposed  results  of  the 
defendant's  business.  They  state  that  he 
maintained  his  family  and  kept  up  his  estab- 
lishment respectably ;  and  that  £250  per  an- 
num must  have  been  required  to  do  this.  His 
insurance  for  stock  was  $1000,  but  the  value 
may  not  have  been  fully  covered.  I  have 
had  great  doubts  upon  this  part  of  the  case ; 
none  upon  the  injustice  of  the  landlord's 
conduct  Looking  at  the  whole  case,  the  in- 
creased rent  obtained  for  the  premises  for  the 
fourteen  months  to  run,  and  the  plaintiff  be- 
ing kept  out  of  business  for  want  of  his  pre- 
mises for  that  time,  I  am  disposed  to  concur 
in  reversing  the  judgment,  and  allowing  the 
defendant  £60  damages,  with  costs. 

DanofOHD,  J.  I  think  the  charge  made 
against  the  plaintiff,  of  having  lighted  the 
fires  of  destruction  in  the  heart  of  a  sleeping 
city,  is  one  of  those  accusations  which  can- 


not be  too  severely  censured  if  unsupported 
by  proof.  The  feet  is  that  the  plaintiff  had 
great  difficulty  in  saving  his  own  life,  and  his 
family  had  to  be  got  out  of  the  second  story 
window.  The  retention  of  the  premises  by 
the  defendant  was  just  as  much  a  forcible 
dispossession,  as  if  while  a  man  is  away  at 
the  seaside  with  his  family,  some  one  enters 
his  empty  house  in  the  city,  and  refuses  to 
give  up  possession.  As  Mr.  Justice  Badgley 
has  remarked,  the  action  is  what  in  England  ( 
would  be  called  an  ouster.  The  only  difficulty 
is  as  to  the  amount  of  damages.  I  would 
have  been  disposed  to  give  £150,  but  in  order 
that  a  judgment  may  be  rendered  in  plain- 
tiffs favor,  I  concur  in  the  judgment  giving 
him  £50. 

The  judgment  was  motivi  as  follows : 

Considering  that  by  a  notarial  deed  bearing 
date  the  25th  of  February,  1861,  the  respon- 
dent leased  to  the  appellant  for  five  years  from 
1st  May,  1861,  to  1st  May,  1866,  a  shop  and 
dwelling  house  in  Notre  Dame  Street,  Mon- 
treal, in  which  the  appellapt  continued  to  re- 
side and  to  carry  on  business  as  a  hatter  and 
furrier  until  the  said  premises  were  injured, 
and  rendered  for  a  time  uninhabitable  by  a 
fire  which  occurred  therein  on  the  night  of 
the  24th— 25th  of  February,  1865,  viz.  four- 
teen months  and  three  days  before  the  expi- 
ration of  the  said  lease : 

Considering  that  it  is  to  be  inferred  from  the 
evidence  that  the  said  fire  was  accidental, 
and  that  it  is  not  proved  that  it  was  caused 
either  by  the  act  or  neglect  of  the  appellant, 
or  of  any  person  in  his  employ,  or  residing 
on  the  said  premises : 

Considering  that  inasmuch  as  the  said  fire 
did  not  totally  the  said  premises,  but  merely 
injured  them  so  as  to  render  them  tempora- 
rily untenantable,  the  said  appellant  still 
continued  to  be  in  the  legal  possession  there- 
of after  the  said  fire,  and  left  them  after  hav- 
ing carefully  closed  them  up,  with  the  inten- 
tion of  returning  thereto  and  continuing  his 
business  therein,  so  soon  as  the  respondent 
had  restored  them  to  an  equally  tenantable 
condition  as  they  were  in  on  the  eve  of  the 
said  fire,  as  the  respondent  was  bound  by  law 
to  do,  and  could  have  done  within  the  space 
of  three  weeks  or  thereabouts  : 
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Considering  that  the  respondent  within  four 
days  from  the  occurrence  of  the  said  fire,  viz. 
on  the  1st  of  March,  1865,  without  the  appel- 
lant's permission  or  consent,  illegally  took 
possession  of  the  said  premises  and  leased 
them,  with  a  certain  store  adjoining,  for  nine 
years  from  the  1st  of  May,  1865,  to  Messrs. 
Sadlier  &  Co.,  for  a  rent  increased  by  $100  a 
year,  although  he,  the  respondent,  admitted 
by  the  said  lease  that  ,the  appellant  might 
claim  the  right  of  occupying  the  premises  so 
leased  to  him  as  aforesaid  until  the  1st  of 
May  1866 : 

Considering  that  the  appellant  on  the  15th 
of  March,  1865,  duly  notified  the  respondent 
to  repair  the  said  premises  in  order  that  he, 
the  appellant,  might  continue  his  occupation 
thereof  until  the  expiration  of  his  lease,  and 
that  the  said  respondent  informed  the  said 
appellant  on  the  next  following  day  that  he 
the  respondent  had  taken  possession  thereof, 
and  intended  thenceforth  to  withhold  them 
from  the  appellant : 

Considering  for  all  these  reasons  that  the 
appellant  was,  at  the  time  oi  the  institution 
of  his  action,  entitled  to  be  reinstated  in  pos- 
session of  the  said  premises  for  the  remainder 
of  the  term  of  his  lease,  that  the  said  term 
having  expired  during  the  pendency  of  his 
suit,  he  is  entitled  to  claim  damages  of  and 
from  the  respondent  for  the  injury  by  him 
sustained  through  the  illegal  withholding 
from  him  of  the  said  premises  by  the  respon- 
dent as  aforesaid,  and  that  the  appellant  had 
adduced  sufficient  evidence  to  enable  the 
Court  below  to  assess  such  damages : 

Considering  therefore,  that  in  the  judg- 
ment of  the  Superior  Court  there  is  error,  &c. 
Judgment  reversed,  and  respondent  con- 
demned to  pay  $200  damages,  with  costs  be- 
low as  of  the  Circuit  Court,  and  full  costs  in 
this  Court. 

Rose  <fc  Ritchie,  for  the  Appellant. 

J.  A.  A.  Belle,  for  the  Respondent. 

March  6,  1867. 
THE  QUEEN  v.  HENRY  GRANT. 
Indictment — Signature. 
Held,  that  it  is  sufficient  if  an  indictment 
be  signed  by  the  Clerk  of  the  Crown. 


This  was  a  case  reserved  by  Mr.  Justice 
Sicotte  on  the  18th  of  December,  1866,  while 
presiding  in  the  Court  of  Queen's  Bench  sit- 
ting on  the  Crown  side  at  St  Johns.  The 
prisoner,  Henry  Grant,  had  been  put  on  hi* 
trial  for  stealing  from  the  person  and  con- 
victed. An  objection  was  raised  by  hi  Coun- 
sel, H.  Tugault,  that  the  indictment  could 
only  be  signed  by  the  Attorney  General,  Soli. 
citor  General,  or  persons  duly  authorized  by 
them,  and  that  the  indictment  in  this  in- 
stance was  not  so  signed. 

The  signatures  to  the  indictment  were  as 
follows : — 
"  F.  H.  Marchand,  "  Med.  Marchaod, 

Clerk  of  the  Crown."  Advocate, 

n  Prosecuting  for  the  Crown.'* 

T.  K.  Ramsay  appeared  for  the  Crown  but 
was  not  called  upon.  The  prisoner  was  un- 
represented by  counsel. 

The  judgment  of  the  Court  (Duval,  C.  J., 
Aylwin,  Drummond.  Badglet,  and  Mokde* 
let  JJ.)  was  as  follows : 

"Seeing  that  the  indictment  has  been 
signed  by  the  Clerk  of  the  Crown  and  it  i* 
therefore  sufficient,  it  is  ordered  that  the  re- 
cord be  returned  and  remitted  to  the  Court  of 
Queen's  Bench  for  the  District  of  Iberville,  to 
the  intent  that  such  further  proceedings  be 
there  had  as  to  law  and  justice  may  pertain 
in  the  premises." 


SUPERIOR  COURT. 


April  12. 

Ex  Parte  TEMPEST,  Petitioner  for  Dis- 
charge. 

Insolvency — Purchase  of  goods  on  credit 
while  hopelessly  insolvent — Fraudulent  pre- 
ference. 

After  the  appointment  of  an  assignee  in 
compulsory  liquidation,  the  insolvent  cannot 
retain  for  his  personal  expenses  moneys  paid 
in  to  the  estate. 

A  trader  who  buys  goods  on  credit,  im- 
pliedly assures  the  vendor,  if  not  of  the  actual 
sufficiency  of  his  assets  to  meet  his  liabilities 
at  least  that  there  is  a  reasonable  probability 
of  such  sufficiency.  While  the  vend  >r  on 
credit  takes  the  risk  of  the  subsequent  insol- 
vency of  his  debtor,  he  is  not  supposed  to 
contemplate  the  escape,  or  the  bankruptcy  of 
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his  debtor  by  reason  of  a  state  of  insolvency 
actually  existing  at  the  time  of  the  purchase. 
The  Court  will,  in  the  exercise  of  the  dis- 
cretion which  the  statute  confers  upon  it,  sus- 
pend the  discharge  of  a  trader  who  knowing 
himself  to  be  insolvent  and  unable  to  meet  his 
liabilities,  conceals  the  fact  and  purchases 
goods  on  ci  edit,  without  any  reasonable  ex- 
pectation of  being  able  to  pay  for  them. 

The  discharge  of  a  trader  who  has  granted 

a  fraudulent  preference  to  a  creditor,  must  be 

absolutely  refused. 

The  examination  of  an  insolvent  before  the 

-  assignee  may  be  used  against  him  by  a  creditor 

contesting  his  discharge. 

Monk  J.  This  is  an  application  by  William 
S.  Tempest,  an  insolvent,  for  his  discharge 
from  the  Court,  under  a  provision  of  the  Insol- 
vent Act  of  1864,  which  gives  him  the  right  to 
make  such  application  in  the  event  of  the  re- 
quisite proportion  of  his  creditors  not  consent- 
ing to  his  discharge.  In  this  case,  not  only 
do  they  not  consent  to  it,  but  a  number  of 
them  appear  and  contest  his  application,  and 
they  do  so  substantially  upon  three  grounds. 
These  are  : — 

1st  That  he  fraudulently  retained  aud  with- 
held from  the  Assignee,  moneys  belonging  to 
the  estate,  and  especially  a  sum  of  $332.  32  j 
2nd.  That  the  firm  of  Elliott  &  Co.  pur- 
chased goods  on  credit  from  the  Messrs. 
Thomson,  knowing  themselves  to  be  insolvent 
at  the  time,  and  concealing  the  fact  from  the 
vendors,  with  the  intent  to  defraud  them,  Mr. 
Tempest  being  a  member  of  that  firm  at  the 
time,  and  it  being  contended  that  he  participa- 
ted in  the  alleged  fraudulent  act;  and 

3rd.  That,  the  firm  of  Elliott  &  Co.  had 
given  a  fraudulent  preference  to  Mr.  Herbert 
Ellwell,  by  delivering  to  him  all  the  negoti- 
able paper  held  by  them  at  the  time  of  their 
failure ;  and  also  by  permitting  him  to  ap- 
propriate, in  advance,  notes  not  then  actually 
received ;  and  moreover,  that  these  preferences 
had  been  given  with  Mr.  Tempest's  full  con- 
sent and  participation. 

The  questions  which  arise  upon  this  peti- 
tion, therefore,  are  among,  and  in  fact  are,  the 
most  important  which  can  arise  in  a  similar 
case,  and  I  may  add  that  they  are  of  para- 
mount importance  in  the  perpetually  recurring 
controversy  betweeu  debtors  and  creditors,  as 
*o  the  good  fiuth  and  legality  of  the  acts  of  the 


former,  when  insolvency  is  imminent  It  may, 
perhaps,  be  unnecessary  for  me  to  remark  to 
the  Counsel  concerned  for  the  petitioner,  and 
for  the  contesting  parties,  that  the  Court  has 
examined  this  case  under  a  deep  sense  of  the 
responsibility  which  rests  upon  its  decision, 
and  witu  a  due  appreciation  of  the  importance 
of  this  matter,  as  well  in  regard  to  the  com- 
mercial community  generally,  as  to  the  par 
ticular  interests  of  the  individuals  between 
whom  this  contest  has  arisen.  The  record  dis- 
closes with  sufficient  certainty  and  clearness 
the  material  facts  of  the  case,  and  which  are 
relied  upon  by  the  contesting  creditors.  Indeed, 
I  may  say  at  once  and  without  hesitation,  that 
with  the  exception  of  one  or  two  incidental 
points  of,  perhaps,  minor  importance,  and 
upon  which  there  is  some  dispute,  the  counsel 
differed  rather  as  to  the  effect  of  a  certain 
state  of  facts,  not  strenously  controverted,  than 
as  to  the  exact  nature, — the  precise  character 
— ofthe  facts  themselves.  I  shall  proceed  to 
advert  to  these  facts  and  to  discuss  them  in  the 
order  in  which  I  hare  stated  the  propositions 
to  which  they  apply. 

Upon  the  first  point,  then,  it  is  alleged,  that 
Mr.  Tempest  fraudulently  retained,  and  still 
withholds,  from  the  assignee,  the  sum  of 
$332.  32c,  which  he  received  from  debtors  to 
the  estate. 

Now,  as  a  matter  of  fact,  it  would  appear  he 
did  receive  a  much  larger  sum  than  this,  in 
the  interval  between  the  service  of  the  writ  of 
attachment,  and  the  appointment  ofthe  assig- 
nee. But  Mr.  Tempest  states,  and  it  is,  more- 
over, proved,  that  the  whole  of  the  balance, 
and  perhaps  a  portion  of  the  very  sum  in 
question,  was  applied  to  the  purposes  for 
which  it  was  remitted  to  the  insolvents ; 
namely,  to  aid  in  retiring  paper  then  lying  in 
'  the  banks  under  discount.  There  was  also  a 
small  sum  applied  to  paying  insurance  on  the 
goods  of  the  firm.  But  there  is  a  portion  of 
the  sum  complained  of  as  being  withheld,  to 
the  retention  of  which  very  grave  objections 
may  be  urged.  It  is  not  necessary  thatl  should 
offer  any  opinion  as  to  how  far  those  persons 
who  remitted  to  the  insolvents,  after  the  pub. 
lication  of  the  notice  in  the  Gazette,  have 
relieved  themselves  from  liability  by  so  doing. 
Their  action  in  this  respect  appears  to  have 
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been  admitted — sanctioned  in  fact — and  it  was, 
no  doubt,  done  in  good  faith,  and  in  the  inter- 
est of  the  estate.  About  two-thirds,  however, 
of  the  sum  in  question  was  retained  by  the  in- 
solvents for  their  personal  expense's. 

Now,  upon  this  point  the  statute  is  precise, 
is  free  from  ail  ambiguity.  It  expressly  pro- 
vides, that  the  appointment  of  an  assignee  in 
compulsory  liquidation,  vests  in  him  all  the 
estate  and  effects  of  the  insolvent,  from  the 
date  of  the  issue  of  the  writ,  as  fully  and  as 
completely  ■  as  if)  at  that  date  a  voluntary 
assignment  had  been  made  j  •  and  a  voluntary 
assignment  absolutely  vests  in  the  assignee  to 
whom  it  is  made,  and  from  the  moment  of  its 
execution,  all  the  estate  and  the  assets  of  the 
insolvent,  of  every  description.  It  is  plain, 
therefore,  that  the  insolvents  had  no  right  to 
receive,  much  less  to  retain  and  convert  to 
their  own  use,  the  moneys  remitted  to  their 
firm,  after  the  service  of  the  writ  in  compul- 
sory liquidation.  With  these  facts  and  the  law 
before  me,  I  can  have  no  hesitation  in  decid- 
ing that  the  petitioner,  who  appears  to  have 
taken  charge  of  this  money,  and  from  whom  a 
portion  of  it  was  obtained  by  his  partner  when 
the  latter  required  it,  received  it  illegally,  and 
that  he  withholds  it  from  the  assignee  without 
the  sanction  of  law.  So  far  the  case  is  clear 
enough,  but  the  presence  of  the  element  of 
fraud  is  not  so  manifest — is  not  so  indispu- 
tably established.  There  does  not  appear  to 
have  been  any  concealment  from  the  assignee 
of  the  fact  of  the  reception  of  the  meney, 
though  there  was  apparently  some  reluctance 
at  first,  to  give  the  details  of  it.  The  petitioner 
seems  to  have  taken  advice  upon  the  point, 
and  to  have  acted  upon  that  advice.  And  the 
purposes  for  which  the  money  was  retained, 
according  to  the  evidence  adduced,  are  un- 
doubtedly as  unobjectionable  as  can  be  con- 
ceived compatibly  with  the  retention  of  the 
property  of  others.  Upon  this  point,  there- 
fore, the  Court  is  of  opinion  that  the  money 
was  illegally  retained,  but  I  do  not  consider 
it  to  be  proved  that  it  was  so  retained  fraudu- 
lently. And  if  this  were  the  only  point  sub- 
mitted tome,  I  should  probably  grant  the  dis- 
charge, but  I  would  suspend  it  until  the 
money  was  refunded  to  the  assignee. 

The  second  point  is  one  of  the  most  vital 


importance  to  the  commercial  community^ 
but  as  I  have  no  precedent,  and  indeed  m 
previous  expression  of  judicial  opinion  to 
guide  me,  I  feel  some  hesitation  in  deciding  it; 
and  obviously  the  question  is  one  of  consider- 
able  difficulty.  I  have  the  ad  vantage,  however, 
of  a  precise  detail,  a  clear  description  of  the 
facts,  chiefly  from  the  Petitioner's  own  lips, 
and  I  am,  therefore,  not  embarrasedby  contro- 
verted matters  of  fact,  which  seldom  permit 
the  judgment  of  a  court  to  rest  purely  and 
exclusively  upon  principle. 

The  circumstances  are  as  follows :  In  the 
Spring  of  1864,  the  firm  of  Elliott  &  Co.,  tra- 
ding at  Montreal,  was  composed  of  Mr.  Elliott 
and  of  the  Petitioner.  At  some  time  previous  to 
that  date,  a  Mr.  Rudiger  had  also  been  a  part- 
ner in  the  firm,  and  daring  their  connection 
with  him  and  up  to  April  1864,  there  seems  to 
have  been  great  carelessness,  or,  at  all  events, 
little  method  in  the  way  their  accounts  were 
kept.  At  that  time,  however,  as  it  would  ap- 
pear, in  contemplation  of  an  arrangement  with 
Mr.  Ell  well,  and  of  which  I  shall  have  occa- 
sion to  speak  hereafter,  a  trial  balance  of 
their  books  was  made,  by  which  it  appeared 
that  their  assets  were  deficient  above  $20,000, 
and  there  was  then  <a  large  indebtedness  to 
the  Messrs.  Shaw,  in  England,  which  did  not 
appear  in  their  books.  There  were,  moreover, 
other  matters  which  do  not  clearly  appear, 
and  consequently,  by  reason  of  the  facts  just 
mentioned,  Mr.  Tempest  says  "  Our  position 
"  would  have  appeared  much  worse  than  it 
"does  by  the  balance  sheet."  In  fact,  he 
states  that  "  by  adding  to  the  deficiency  eihib- 
"  ited  by  that  sheet,  the  amount  due  C.  A  J. 
"  Shaw,  we  should  appear  to  be,  and  were 
"$50,000  short.  Our  liabilities  were  then 
"about  $113,000,  our  assets,  after  deduction 
"of  our  own  accounts,  were  about  $62,000.'' 

In  April  1864,  then,  the  firm  of  Elliott  k 
Co.  were  in  a  state  of  absolute  and  to  all  ap- 
pearance hopeless  insolvency.  It  is  true  that 
the  debt  due  the  Shaws  was  not  being  press- 
ed, and  they  had  reason  to  believe  that  the 
payment  of  this  liability  would  not  be  harshly, 
or  speedily  enforced,  and  they  secured  not  only 
the  indulgence,  but  to  some  extent,  the  assist- 
ance of  Mr;  El  well,  who  was  then  a  consider- 
able creditor.  This  double  object  was  attained 
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by.  taking  Mr.  Elweli  into  their  office  as  a 
clerk,  upon  a  salary  of  $1,000  per  annum,  and 
by  making  him  a  promise  that  he  should  re* 
tain  all  their  negotiable  paper  as  collateral  se- 
curity for  his  debt.  But  these  arrangements  did 
not  diminish  their  liabilities,  nor  do  they  ap- 
pear to  have  been  at  any  time  so  advantageous, 
or  so  decisive,  as  to  secure  them  [any  definite 
temporary  immunity  from  pressure. 

During  the  Summer  and  Autumn  of  1864) 
the  position  of  the  firm  does  not  seem  to  have 
materially  changed,  for  by  the  trial  balance 
sheet  of  the  31st  Dec.,  1864,  they  still  appear 
to  have  been  above  $50,000  deficient,  taking 
the  Shaw  debt  into  account.  And  here  it  is  to 
be  remarked,  that  the  partners  were  kept 
thoroughly  informed  of  the  state  of  their  affairs 
by  monthly  balance  sheets,  made  with  more  or 
less  regularity.  These  balance  sheets  appear 
to  have  varied  but  little  in  their  results.  About 
the  month  of  March  1865,  news  came  from 
England  that  Mr.  Shaw  was  dead,  and  that 
the  orders  of  the  firm  for  Spring  goods  would 
not  be  filled.  Upon  the  receipt  of  this  intelli 
gence,  the  firm  decided  to  stop  payment,  and 
appear  to  have  announced  that  decision  to  their 
creditors  about  the  18th  of  that  month.  A 
balance  sheet  was  subsequently  made,  bring, 
ingdown  the  balance  to  the  31st  March,  1865, 
and  as  that  was  based  upon  the  actual  taking  of 
stock  of  the  effects  of  the  firm,  its  results  may 
be  supposed  to  approach  nearly  to  accuracy, 
and  to  exhibit  pretty  clearly  the  real  state  of 
their  affairs.  By  the  sheet  prepared  under  the 
circumstances  to  which  I  have  just  adverted, 
it  was  shown  that  the  actual  deficiency 
amounted  to  the  enormous  sum  of  $79,990. 67, 
or  about  $25,000  advance  upon  the  lose  or 
deficiency  exhibited  by  the  balance  sheet  of 
December  1864.  The  explanations  which  the 
Petitioner  has  attempted  to  give  of  this  sud- 
den and  disastrous  diminution  of  assets  are 
uiisatisfactory — in  fact,  they  leave  the  matter 
unexplained.  It  may  be  said,  however,  and 
indeed  it  appears  so  to  me,  that  this  rapid 
change  for  the  worse  in  the  assets  of  the  firm 
was  more  apparent  than  real — that  it  was 
caused  by,  or  resulted  from,  the  fact,  that  in 
former  balance  sheets,  the  balance  of  their  mer- 
chandise account  was  in  a  great  measure,  if 
not  entirely,  fictitious,  from  the  irregular  entries 


with  which  it  was  overlaid  and  for  which  it  is 
remarkable.  Besides,  the  bad  and  doubtful 
debts  seem  to  have  been  assumed  as  worth 
par.  These  circumstances  combined  would 
seem  to  afford  an  approximate  explanation  of 
the  discrepancy,  if  I  may  so  term  it ;  while  at 
the  same  time,  they  render  more  assured  and 
more  conspicuous  the  entire  and  irremediable 
insolvency  of  the  firm  during  the  year  prece- 
ding the  crash.  Notwithstanding  this  state  of 
affairs,  of  which  they  could  not  have  been 
ignorant,  during  all  this  period  Elliott  k  Go. 
continued  their  business  in  the  usual  way. 
They  bought  and  sold  on  credit,  and  late  in 
the  year  1864,  they  made  large  purchases 
from  Thomsons  A  Co.,  on  long  terms  of  credit 
and  which  had  not  matured  when  they  stop- 
ped payment  Mr.  Elliott  states  that  when  he 
made  these  purchases,  the  credit  of  the  firm 
was  excellent ;  that  he  gave  the  vendors  no 
•intimation  of  the  actual  state  of  their  affairs, 
and  that  Mr.  Tempest  was  consulted  by  him 
in  every  case  before  making  the  purchases  in 
question. 

These  are  the  circumstances  under  which  I 
am  called  upon  to  apply  the  terms  of  the 
clause  of  the  Insolvent  Act,  which  provides 
that  a  trader  who  purchases  goods  on  cre- 
dit, knowing  himself  to  be  unable  to  meet 
bis  engagements,  and  concealing  the  fact  from 
the  person  thereby  becoming  his  creditor,  and 
who  shall  not  afterwards  have  paid  the  debt, 
shall  be  guilty  of  fraud.  Now  it  would  be  idle 
to  deny  that  some  of  the  elements  of  fraud 
contemplated  by  this  clause,  and  which  it  re- 
gards as  essential,  are  present  in  these  pur- 
chases from  the  Thomsons.  It  is  clear,  it  is 
in  fact  beyond  controversy,  that,  knowing 
themselves  to  be  unable  to  meet  their  liabili- 
ties, they  purchased  goods  on  credit,  conceal- 
ing from  the  vendors  the  fact  of  such  inability, 
and  they  have  not  paid  for  the  goods  so  pur- 
chased. But  the  question  which  creates  the 
difficulty  in  my  mind  is  this  5  had  Elliott  &  Co. 
at  the  time  the  intention  of  defrauding  the 
Thomsons? 

In  answer  to  this  enquiry,  it  may  be  stated 
at  once,  that  there  is  no  proof  in  the  record 
that  when  they  made  these  purchases  they  en- 
tertained the  deliberate  intention  of  not  pay- 
ing for  them  5  and  I  do  not  feel  justified  in 
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saying — I  cannot  say,  as  a  matter  of  fact,  that 
the  impression  produced  on  my  mind  by  a  pe- 
rusal and  a  careful  consideration  of  the  testi- 
mony adduced  is  that  they  had  such  an  inten- 
tion. The  fact  appears  to  be  that  they  went  on 
with  their  trade  without  considering  the  ques- 
tion how  far  their  actions  were  likely  to  result 
in  loss  or  injury  to  others,  and  that,  with  the 
knowledge  that  their  affairs  were  in  a  ruinous 
-condition — in  fact  rotten  to  the  core,  and  that 
their  commercial  existence  hung  by  the  merest 
thread,  they  continued  incurring  liabilities 
under  cover  of  a  seeming-a  delusive  prosperi  ty, 
which  they  themselves  well  knew  to  be  utterly 
groundless.  It  is  with  great  pain  that  I  con- 
sider myself  bound  to  speak  in  these  terms 
of  this  case — but  I  do  so  conceiving  it  to  be 
my  duty,  and  believing  also  that  an  explicit 
and  decided  expression  of  the  views  of  the 
Court  upon  this  mode  of  doing  business — this 
species  of  conduct,  must  in  the  end  be  benefi- 
cial. There  can  be  no  evasion,  no  softening 
down  by  mitigating  presumptions,  in  the  adju- 
dication of  this  cause.  The  facts  are  before  me, 
they  are  clear  and  the  law  is  peremptory,  and  in 
view  of  both,  the  Court  is  of  opinion,  that  he 
who  buys  goods  on  credit  impliedly  assures  the 
vendor,  if  not  of  the  actual  sufficiency  of  his 
assets  to  meet  his  liabilities,  at  least  that  there 
is  a  reasonable  probability  of  such  sufficiency ; 
and  further,  that  while  the  vendor  on  credit 
takes  the  risk  of  the  subsequent  insolvency  of 
his  debtor,  he  is  not  supposed  to  contemplate 
the  escape,  or  the  bankruptcy  of  his  debtor  by 
reason  of  a  state  of  insolvency  actually  existing 
at  the  time  of  the  purchase  ;  that  he  who 
knowing  the  utter  insufficiency  of  his  assets 
and  the  impossibility  of  payment,  except  from 
the  spoliation  of  others, — he  who  in  fact  incurs 
liabilities  of  the  description  of  those  under 
consideration,  perpetrates  a  great  wrong  in  the 
eye  of  the  law.  There  may  not  in  such  a  case 
be  an  actual,  a  palpable  intention  to  defraud 
any  particular  individual,  but  there  is  so  reck- 
less a  disregard  of  the  rights  of  those  persons 
generally  with  whom  he  deals,  as  to  render  a 
man  who  so  acts  deserving  of  severe  reproba- 
tion, and  so  far  as  a  matter  of  fact  establish- 
ed by  the  evidence  of  record,  I  find  the  peti- 
tioner amenable  to  censure.  Even  to  this  ex- 
tent, it  is  not  without  regret,  the  Court  ex- 


presses this  opinion  of  the  petitioner's  conduct; 
and  in  doing  so,  I  may  add  that  1  should  hesi- 
tate to  adjudge,  upon  the  evidence  before  me, 
that  in  the  purchases  in  question,  there  was  an 
intent  to  defraud  the  Messrs.  Thomson :  I  in- 
cline rather  to  the  belief  that  there  was  do 
such  deliberate  intention.  But  even  so,  I  en- 
tertain so  strong  an  opinion  of  the  improprie- 
ty of  the  petitioner's  conduct  in  this  respect, 
and  also  of  the  disastrous  consequences  to 
honest  traders  of  the  power  of  conducting 
business  in  this  manner  with  impunity,  that 
if  this  were  the  only  point  in  issue  between 
the  parties,  the  Court,  in  the  exercise  of  the 
discretion  which  the  statute  confers  upon  it, 
would  mark  its  reprobation  of  such  conduct 
by  suspending  the  petitioner's  discharge  for 
such  period  of  time  as  would  appear  to  be  an 
adequate  vindication  of  honesty  and  of  fair 
dealing. 

But  the  third  objection  urged  in  the  terms 
of  the  Act  against  the  application  of  the  peti- 
tioner, seems  to  preclude  the  exercise  of  any 
discretionary  power  on  my  part  to  relieve  him 
finally-  from  his  liabilities.  He  is  charged 
with  having  granted  or  concurred  in  grant- 
ing, a  fraudulent  preference  to  Mr.  Elwell,  of 
whom  I  have  already  spoken :  That  he  did 
so  both  by  handing  .him  over  the  negotiable 
paper  of  the  firm  in  contemplation  of  insol- 
vency, and  by  conspiring  with  him  ( Mr.  Ei- 
well)  to  enable  him  to  get  possession  of  other 
negotiable  paper  which  was  expected,  but  not 
actually  received,  at  the  time  the  creditors  of 
the  firm  were  called  together.  The  circum- 
stances under  which  the  transactions  with  Mr. 
El  well  took  place  are  of  a  very  peculiar  and 
exceptional  character,  and  require  some  des- 
cription in  order  that  my  view  of  their  effect 
may  be  fully  understood. 

About  the  time  of  the  trial  balance  of  April 
1864,  Mr.  El  well,  as  before  stated,  entered 
into  the  employ  of  the  firm  of  Elliott  &  Co., 
and  was  made  acquainted  at  the  time  with  the 
unfavorable  result  shown  by  that  balance,  as 
well  as  with  the  additional  debt  due  the  Shaw*. 
On  the  21st  April,  1865,  the  day  of  the 
meeting  of  creditors  previously  called,  a 
large  number  of  notes,  comprising  the  entire 
amount  of  Bills  receivable  then  held  by  the 
firm  of  Elliott  &  Co.,  were  stated  to  be  in  the 
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hands  of  Mr.  Elwell,  as  collateral  security 
for  his  debt  In  the  words  of  Mr.  Tempest  him- 
self; "  all  the  notes  which  did  not  appear  by 
"the  Bill  book  to  have  been  disposed  of  are  in 
"  the  hands  of  Mr.  Elwell/'  except  those  given 
to  certain  firms  whom  he  names.  The  circum- 
stances under  which  Mr.  Elwell  acquired 
these  notes  cannot  be  more  clearly  described 
than  in  the  language  of  the  petitioner  himself. 
He  says : — 

"Being  asked  who  gave  the  said  notes  to 
Mr.  Elwell,  I  say  that  he  has  always  received 
them  for  the  last  nine  or  ten  months.  What 
I  mean  is,  that  whenever  they  came  into  our 
office,  they  were  taken  charge  of  by  him  in 
the  ordinary  course.  This  hns  been  the 
regular  practice  in  our  office  for  the  last  9  or 
10  months,  and  all  the  notes  appearing  by  the 
Bill-book  to  have  been  received  by  us  during 
that  time  have  followed  that  course.  It  com- 
menced on  the  3rd  May,  1864,  since  which 
time  he  kept  our  bill-book  and  cash-book,  and 
superintended  the  keeping  of  all  our  other 
books.  We  gave  him  a  salary  of  $1000  a  year. 
It  was  his  particular  business  to  receive,  take 
care  ofj  and  "enter  all  cash  and  bills  received, 
and  to  see  that  the  other  books  were  kept  pro- 
perly. Nearly  all  the  entries  in  the  bill-book 
MQceMay  3rd,  1864,  are  in  his  handwriting, 
and  also  a  great  number  of  entries  in  the  cash 
look  during  the  same  period.  Since  the 
1st 'September  last,  all  the  entries  in  the 
cash  book  are  by  him.  The  entries  in  our 
discount-book  since  May,  1864,  are  also 
nearly  all  made  by  him.  The  notes  which  ap- 
pear in  the  statement  A,  as  being  held  by  him 
as  collateral,  were  received  by  him  in  the  same 
manner  as  all  other  notes  received  m  our  busi- 
ness since  3rd  May,  1864.  I  swear  that  I  deli- 
vered to  Mr.  Elwell  with  my  own  hand,  as  col- 
lateral security  for  the  said  debt  of  $14,328.76, 
(be  notes  mentioned  in  this  statement  A,  as 
Wing  held  by  him  as  collateral. 

Q.  Which  of  the  two  statements  that  you 
bare  just  made,  respecting  the  reception  by 
Mr.  Elwell  of  the  said  collateral  notes,  is  the 
true  one  ? 

A.  I  swear  they  are  both  perfectly  correct. 
A  few  days  before  we  suspended  payment,  he 
bought  these  notes  to  me  in  a  bundle,  which 
I  perfectly  understood  contained  all  the  notes 


in  the  premises,  and  asked  me  if  I  had  a  large 
envelope.  I  took  them  from  him,  passed  them 
into  a  large  envelope,  sealed  it  up,  wrote  his 
name  on  it,  and  handed  it  back  to  him.  I 
cannot  state  the  exact  date  on  which  this  took 
place,  but  it  must  have  been  either  on  or  after 
the  20th  April  last,  as  I  perceive  by  the  bill- 
book,  that  the  entries  of  the  eaid  notes  in  the 
bill-book  are  made  in  his  own  handwriting 
down  to  the  20th  April  inclusive.  There  was 
a  meeting  of  our  creditors  held  at  our  office  on 
the  21st  (or  thereabouts)  of  April  last,  at 
which  meeting  there  was  a  discussion  about 
these  notes  given  to  Elwell.  The  writ  of  at- 
tachment was  served  the  next  day.  I  swear 
that  the  notes  in  question  were  handed  over 
to  Mr.  Elwell  before  the  day  of  the  meeting 
of  creditors.  Mr.  Elwell  was  perfectly  aware 
that  we  had  called  a  meeting  of  our  creditors 
for  the  following  day.  In  fact  he  knew  as 
much  about  our  business  as  we  did  ourselves. 
To  the  best  of  my  knowledge  and  belief  the 
said  notes  were  placed  by  me  in  the  said  en- 
velope as  already  stated.  I  think  our  firm 
stopped  payment  about  the  18th  March  last." 

Tf  confirmation  of  this  statement  made  by 
Mr.  Tempest  himself  were  necessary,  it  is  fur- 
nished by  Mr.  Elwell.  He  declares  that  he 
knew  during  the  whole  of  1864  that  the 
firm  were  over  $40,000  worse  than  nothing, 
and  that  he  was  perfectly  aware  of  the  stop, 
page,  and  of  the  melting  of  creditors  that  had 
been  called  in  consequence. 

The  debt  for  which  the  collateral  security 
was  given  amounted  to  about  $14,000,  besides 
endorsements  which  Mr.  Elwell  had  given  for 
the  accommodation  of  the  firm,  and  the  great- 
er portion  of  this  debt  had  accrued  previous  to 
July,  1864,  Mr.  Elwell,  having  as  he  expressed 
it,  been  advancing  to  them  for  some  .years 
before  he  entered  their  employ. 

It  would  appear,  therefore,  from  the  state- 
ment of  the  parties  to  the  transaction,  that 
Mr.  Elwell  received  from  the  petitioner  on  the 
eve  of  the  meeting  of  creditors  a  large  amount 
of  negotiable  paper  belonging  to  Elliott  &  Co., 
and  endorsed  by  them  as  collateral  security  of 
a  pre-existing  debt ;  that  when  he  received  it, 
he,  Elwell,  knew  that  the  firm  was  insolvent, 
and  that  he  would  therefore  obtain  an  ad  van. 
tage  at  the  expense  of  the  other  creditors ;  and, 
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finally,  that  it  was  so  given  to  him  by  the  pe- 
titioner himself  with  that  intention.  These 
facts  would  bring  the  petitioner  strictly  within 
the  provisions  of  the  Insolvent  Act,  $8,  par.  1 
and  4.  But  it  is  contended  on  his  behalf  that 
they  may  be  sustained  by  other  circumstances 
which  gave  Mr.  Elwell  a  valid  title  to  that  ne- 
gotiable paper  before  it  was  handed  to  him  on 
the  20th  April,  or  at  all  events,  a  lien  upon 
it.  He  alleges  that  by  the  terms  of  his  agree- 
ment with  Elliott  &  Co.,  in  April,  1864,  he 
was  to  enter  their  employ,  keep  or  superintend 
their  books — receive  their  negotiable  paper 
and  the  like,  with  a  salary  of  $1000  per  annum 
.and  that  he  was  to  retain  and  hold  all  such 
negotiable  paper  as  security  for  his  advances 
to  them,  as  well  in  the  future  as  those  pre- 
viously made  which  were  considerable  j  and 
that  in  fact  the  negotiable  paper  was  received 
and  was  held  by  him  from  the  time  at  which 
it  was  received  as  such  security. 

This  pretension  may  be  considered  from 
two  points  of  view,  namely,  as  to  its  legality, 
And  then  in  regard  to  its  truth.  If  the  agree- 
ment were  proved  and  had  been  carried  out 
by  the  reception  by  Mr.  Elwell,  on  his  own  ac- 
count, of  all  the  negotiable  paper  of  the  firm, 
it  is  probable  that  the  agreement  would  have 
been  regarded  as  a  fraud  upon  the  creditors  of 
the  firm,  in  view  of  the  knowledge  of  Mr.  El- 
well of  the  insolvency  of  Elliott  &  Co.,  and  of 
the  fact  of  his  debt  being  pre-existent,  to  say 
nothing  of  the  secrecy  of  the  transaction 
which  was  calculated  to  mislead,  in  fact  to  de- 
ceive third  parties,  and  to  lead  them  into  er- 
ror as  to  the  position  and  resources  of  Elliott 
A  Co.  But  in  point  of.  fact,  it  is  not  proved 
that  such  an  agreement,  if  made,  was  ever 
carried  into  effect.  It  is  true  that  Mr.  Elwell 
became  the  clerk  of  Elliott  &  Coj,  and  that 
their  negotiable  paper  passed  through  his 
hands ;  but  there  is  no  proof  that  he  ever 
held  it  as  pledgee  until  it  was  delivered  to  him 
on  the  20th  April,  1865,  by  the  petitioner. 
Previous  to  that  day  he  took  care  of  it,  had  it 
in  his  charge ;  namely,  in  the  office  of  the 
firm  and  in  their  safe,  and  in  a  box,  in  which, 
though  he  claimed  it  as  his,  he  also  kept  small 
change,  checks  and  other  matters  belonging 
to  the  firm  j  while  he  thus  had  the  custody  of 
this  negotiable  paper,  the  firm  used  it,  dis- 


counted part  of  it,  and  pledged  pan  of  it  to 
Moss,  Hagar  and  others,  as  appears  by  the 
Bill-Book,  kept  by  Mr.  Elwell,  and  by  the  de- 
position of  the  petitioner.  In  fact,  so  Arts 
can  be  discovered  or  ascertained  from  the  re- 
cord, Mr.  Elwell  exercised  no  right  of  owner- 
ship over  any  part  of  this  negotiable  paper, 
till  it  had  been  personally  placed  in  his  hands 
by  Mr.  Tempest  the  day  before  the  meeting 
of  creditors.  This  distinction  is  indicated  by 
Mr.  Tempest  himself  in  the  extract  from  his 
examination  already  read,  in  which  the  recep- 
tion of  the  paper  as  a  clerk,  and  the  delivery 
of  it  to  him  as  collateral  security,  are  spoken 
of  as  independent  occurrences. 

Under  these  circumstances,  the  Court  is 
clearly  of  opinion  that  the  possession  of  Mr. 
Elwell  previous  to  the  20th  of  April  was  that 
of  a  clerk  merely;  without  any  legal  right  of 
lien  or  other  right  in  the  negotiable  paper  in 
his  custody,  as  it  is  above  established  in  evi- 
dence ;  and  that  he  became  possessed  of  it  as 
security  for  his  claim  only  when  it  was  handed 
to  him  on  the  20th  of  April  by  the  petitioner. 
And  I  am  further  of  opinion,  that  the  peti- 
tioner by  so  delivering  it  to  him,  gave  him  a 
fraudulent  preference  within  the  meaning  and 
intent  of  the  Act. 

There  is,  moreover,  another  circumstance 
somewhat  extraordinary  connected  with  this 
charge  of  fraudulent  preference,  and  which 
cannot  be  passed  over  without  notice.  In  a 
species  of  blotter  purporting  to  contain  a  list 
of  good  debts  due  to  the  firm,  the  amount  of 
those  debts  was  entered  as  being  $7,277.67, 
while  in  the  statement  submitted  at  the  meet- 
ing of  the  creditors  they  are  entered  as 
amounting  only  to  $1,602.05,  the  deficiency 
being  $5,676.62.  This  discrepancy  is  ac- 
counted for  by  Mr.  Elwell  in  the  following 
manner.  He  says:  "  I  am  aware  that  in  state- 
ment A,  I  am  charged  as  having  received  as 
collaterals  over  $9000  of  bills  receivable,  bat 
in  this  sum  was  included  about  $2,000  which 
I  had  not  received,  but  which  were  to  be  given 
to  me  by  the  defendants  when  they  came.  In 
statement  A,  therefore,  the  entry  is  made  as 
if  the  bills  had  been  actually  received  and 
delivered  to  me.  The  accounts  were  rendered, 
and  the  debtors  were  requested  to  send  down 
notes  for  the  amount,  and  I  had  aa  under- 
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standing  with  the  defendants  tbat  when  they 
came,  they  were  to  be  given  to  me.  It  ie  that 
arrangement  which  creates  the  discrepancy 
between  the  total  amount  of  good  debts  as 
shown  by  statement  A.  That  discrepancy 
amounts  to  $5,675.62  currency, of  which  notes 
to  the  Amount  of  93, 600  were  received  and .  are 
in  the  bill  book,  and  the  remainder  are  what 
I  was  intended  to  receive.  Mr.  Tempest,  one 
of  the  defendants,  was  aware  of  all  this ;  Mr. 
Elliott  took  very  little  interest  in  it."  So  that 
if  this  statement  be  correct,  not  only  the 
amount  of  notes  actually  on  hand,  but  those 
that  were  expected  to  arrive,  were  to  be  given 
to  Mr.  Elwell ;  and  to  conceal  this  arrangement 
from  the  creditors,  these  expected  notes  were 
entered  in  the  statement  submitted  to  the  cre- 
ditors as  if  they  had  been  actually  received, 
and  a  corresponding  amount  deducted  from 
the  good  debts.  This  circumstance,  though 
apparently  of  minor  importance,  should  not 
be  overlooked  in  the  consideration  of  this 
case. 

The  petitioner  seeks  to  throw  the  respon- 
sibility of  this  most  reprehensible  exhibition 
of  accounts  upon  Mr.  Elwell.  He  states  that 
the  account  A,  in  which  it  occurs,  was  made 
out  under  the  direction  and  personal  superin- 
tendence of  Mr.  Elwell,  and  that  he  himself 
did  not  see  it  till  it  was  in  the  hands  of  the 
creditors  >i  fact,  that  it  waj  not  finished 
when  they  assembled,  and  that  it  was  submit- 
ted and  read  without  his  having  an  opportu- 
nity of  making  himself  acquainted  with  its 
contents.  He  himself  has  given  evidence 
upon  this  point,  and  his  statement  that  he  had 
not  seen  the  account  A,  before  it  was  shown  to 
the  creditors  is  corroborated  by  Mr.  Elwell 
&od  Mr.  Dquglas,  the  bookkeeper.  But  the 
material  question  for  my  consideration  is  not 
whether  he  agreed  to  the  statement  A,  but 
whether  he  agreed  to  the  expected  notes  being 
taken  to  account  by  Mr.  Elwell  as  if  they  had 
been  received ;  and  upon  this  point  the  evi- 
dence appears  to  bear  strongly  against  the 
petitioner.  Mr.  Elwell  distinctly  states  that 
although  the  petitioner  did  not  agree  to  the 
entry  in  the  form  in  which  it  was  made,  yet 
he  knew  all  about  the  transaction  itself ;  and 
although  it  was  attempted  to  put  the  construc- 
tion upon  this  statement  that  it  was  made  as 


applicable  to  the  arrangement  generally  with 
Mr.  Elwell,  and  not  to  this  particular  transac- 
tion, yet  the  declaration  of  Mr.  Elwell  him- 
self making  the  distinction  between  Mr.  Tem- 
pest' s  knowledge  of  the  entry,  and  his  know- 
ledge of  the  fact,  combined  with  the  state- 
ment of  Mr.  Elliott's  comparative  ignorance 
of  it,  appears  to  negative  this  construction. 
It  is,  moreover,  scarcely  credible  that  Mr. 
Tempest,  who  was  the  office  man  of  the  firm, 
should  not  know  whether  his  good  debts 
amounted  ta  $1,500  or  to  $7,000 — and  whe- 
ther Mr.  Elwell  held  notes  to  the  amount  of 
$7,000  or  $9,000  as  collateral  security.  Upon 
the  whole,  and  after  a  careful  consideration  of 
the  testimony  adduced  on  this  point,  I  incline 
to  the  belief  of  Mr.  Tempest's  knowledge  of 
the  transaction  as  embodied  in  the  report  sub- 
mitted to  the  creditors,  and  I  find  it  extremely 
difficult  to  bring  myself  to  the  conclusion  that 
he  was  ignorant  of  it 

There  were  one  or  two  incidental  points 
raised  by  counsel  at  the  argument  which  may 
as  well  be  disposed  of,  and  which  require  but 
few  remarks  and  no  discussion.  It  was  ob- 
jected that  the  state  of  the  affairs  of  the  insol- 
vents as  submitted  by  their  books,  and  the 
manner  in  which  these  books  were  kept,  and 
the  entries  made  in  them,  could  not  be  refer- 
red to  by  the  contestants,  because  it  was  not 
expressly  alleged  in  the  contestation  that  the 
books  of  Elliott  &  Go.  were  irregularly  or  er- 
roniously  kept.  If,  indeed,  these  matters  had 
been  referred  to  and  made  the  subject  of  dis- 
cussion, as  constituting  a  special  and  substan- 
tial grounJ  of  objection  to  the  discharge — I 
should  not  have  bestowed  upon  them  any  at- 
tention, unless  they  had  been  set  forth  by  ex- 
press allegation.  But  under  the  contestation 
and  the  issue  joined,  they  are  admissible  in 
evidence  to  show  that  the  firm  of  Elliott  &  Go. 
were  insolvent  long  before  they  stopped  pay- 
ment, and  that,  moreover,  they  were  aware  of 
the  feet. 

It  was  also  objected  that  the  examination  of 
the  petitioner  could  not  be  made  use  of  as 
evidence  against  him  on  this  contestation,  but 
I  am  clearly  of  opinion  that  such  a  preten- 
sion is  wholly  untenable. 

In  conclusion,  I  have  only  to  add,  that 
after  a  very  careful  consideration  of  the  law 
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and  all  the  facts  of  this  case,  I  am,  with  much 
reluctance,  forced  to  the  conclusion  that  this 
application  must  be  refused,  and  it  is  rejected 
accordingly. 

A,  &  W.  Robeftsen,  for  the  petitioner. 

/.  /.  G  Abbott,  Q.  G,  for  the  creditors  con- 
testing. 


April  12. 
Ex  parte  WATT,  Petitioner  for  dis- 
charge. • 
Insolvency — Grounds  for  refusing  discharge* 
Discharge  of  a  debtor  under  the  Insolvent 
Act  refused,  where  it  was  proved  that  he 
had  granted  fraudulent  preferences,  and  had 
traded  extensively  without    capital,    though 
without  the  intention  of  committing  fraud. 

Monk,  J.  This  is  also  an  application  for 
discharge  by  an  Insolvent,  and  my  remarks 
in  the  preceding  case  will  apply  in  great 
measure  to  this.  In  June,  1864,  the  petiti. 
oner,  Mr.  Watt,  purchased  from  Cuvillier 
&  Co.  $13,000  worth  of  wheat  for  cash.  The 
purchase  was  made  through  Mr.  Heward, 
broker,  and  bought  and  sold  notes  were  ex- 
changed. The  sale  was  for  cash,  but  when 
Mr.  Heward  called  on  Mr.  Wa*t  for  the  money, 
the  latter  said  he  could  not  pay  just  then. 
Mr.  Heward  then  went  to  Mr.  Cuvillier  who 
directed  him  to  get  Mr.  Watt  to  give  his 
cheque  payable  on  the  Monday  following, 
and  he  would  not  present  the  cheque  before 
mid-day.  Mr.  Watt  accordingly  gave  his 
cheque  payable  at  the  Bank  of  Montreal; 
but  Mr.  Cuvillier  presented  the  cheque  an 
an  hour  before  noon,  and  there  were  no  funds 
to  meet  it.  Mr.  Watt  then  found  himself 
obliged  to  suspend  payment,  after  an  unsuc- 
cessful attempt  to  obtain  accommodation  from 
the  Bank  of  Montreal.  It  shows  the  position 
in  which  Mr.  Watt  was  at  the  time,  that  the 
simple  fact  of  presenting  the  cheque  an  hour 
too  soon  obliged  him  to  suspend.  He  was 
carrying  on  business  without  any  capital,  in 
fact,  a  gambler,  not  in  a  bad  sense,  but  as  one 
trying  to  make  money  without  any  capital.  I 
have  no  doubt  that  Mr.  Watt  intended  to  pay 
for  the  wheat  when  he  bought  it,  and  he  is  not 
to  be  charged  with  fraud.  But  such  was  the 
state  of  his  affairs  that  the  least  thing  was 


sufficient  to  stop  him.  His  transactions  were 
enormous.  I  think  it  the  duty  of  the  Court  to 
express  disapprobation  of  such  a  reckless  style 
of  business,  supported  by  accommodation  ob- 
tained from  the  banks,  and  carried  on  without 
any  capital.  Mr.  Watt  failed  for  $287,000, 
and  his  assets  do  not  appear  to  amount  to 
anything  at  all.  If  there  was  nothing  else  in 
the  case,  I  would  have  suspended  Mr.  Watt* * 
discharge  for  a  time,  for  the  purpose  of  mark- 
ing the  opinion  of  the  Court  on  such  a  reckless 
style  of  doing  business.  But  there  are  three 
grounds  alleged  in  opposition  to  his  discharge. 
1st.  That  he  traded  extensively,  knowing  that 
he  had  no  means.  2nd.  That  he  gave  frau- 
dulent preferences.  3d.  That  he  prevaricated 
in  his  statements.  There  does  not  appear  to 
be  any  ground  for  charging  him  with  preva- 
rication. As  to  fraudulent  preferences,  thi-> 
is  a  thing  which  there  are  no  means  of  effec- 
tually guarding  against.  Mr.  Watt  is  charged 
with  having  paid  $9,500  by  fraudulent  pre- 
ference about  the  time  of  his  failure.  He  says 
that  in  one  case  he  only  paid  over  the  pro- 
ceeds of  grain  just  purchased,  but  of  this  there 
is  no  proof;  and  in  another  instance  that  he 
merely  returned  goods  which  remained  intact, 
on  which  the  vendor  had  a  lien,  and  that  he 
consulted  Mr.  Janes,  who  was  his  creditor  to 
the  amount  of  $50,000,  and  also  his  assignee, 
on  the  propriety  of  doing  so,  and  obtained  hi> 
sanction.  But  the  fact  of  Mr.  Janes  being  a 
creditor  to  the  amount  of  $50,000.  and  assig- 
nee, did  not  qualify  him  to  give  an  opinion. 
Under  the  circumstances,  the  Court  canno: 
sanction  these  payments.  I  do  not  say  tha; 
Mr.  Watt  intended  to  commit  any  fraud ;  on 
the  contrary,  I  believe  he  did  not.  But  tak- 
ing into  consideration  the  very  reckless  way 
in  which  he  was  doing  business,  and  the  fact 
of  these  payments  made  at  the  time  he  wa* 
about  to  call  his  creditors  together,  I  fee! 
bound  to  refuse  his  discharge.  At  the  same 
time,  I  hope  that  the  creditors  will  come  to 
some  understanding,  and  themselves  consent 
to  give  Mr.  Watt  his  discharge. 

Torrance  &  Morris,  for  the  Petitioner. 

CarUer,  Pominville  <&  Bitournay,  for  Cuvil- 
lier &  Co.,  contesting. 
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THE  BAR  OF  LOWER  CANADA. 

SECTION  OF  THB  DISTRICT  OF  MONTREAL. 

Annual  Report  of  the  Council. 

The  Council  of  this  Section  of  the  Bar  have 
to  report  that  the  amendments  to  the  Act  of 
Incorporation  and  to  the  By-Laws,  which  were 
suggested  and  carried  through  by  this  Section 
during  the  past  year,  have  proved  highly  ad- 
vantageous to  the  interests  of  the  Bar  and  to 
the  community  generally.  More  efficiency  has 
been  given  to  the  Councils  in  maintaining  the 
discipline  of  the  members— the  duties  and 
powers  of  the  Sections  and  of  the  General 
Conncil  have  been  more  clearly  defined — and 
the  standard  of  qualification  in  Candidates  for 
admission  to  study  and  to  practice  has  been 
raised — while  the  funds  of  the  Corporation 
hare  been  increased  by  a  higher  rate  of  fees  on 
admissions.  It  is  impossible  to  point  out  at 
this  time  all  the  good  effects  of  these  amend- 
ments. They  will  be  more  apparent  after  they 
have  been  a  few  years  in  operation. 

The  Council  have  been  enabled  to 
grant  to  the  Library  Committee  during  the 
vear  the  sum  of  $350  for  the  purchase  of 
books.  In  their  report  they  say,  that  "  by 
"  means  of  the  appropriation  of  $350  during 
•'the  past  year,  in  addition  to  votes  in  the  two 
"  previous  years  of  $500,  making  in  the  ag. 
"gregate  $850,  the  Committee  have  been  en- 
"  abled  to  add  many  valuable  works  to  the  Li- 
"brary.  A  list  of  them  is  to  be  found  in  the 
"  Library  Room.  The  cash  now  in  hand  is 
*;|205,  but  orders  have  been  issued  for  new 
il  books  which  will  more  than  exhaust  this 
"  sum.  The  details  of  the  application  of  the 
"  rest  will  be  seen  in  the  annexed  statement 
"  of  account.  A  book  has  been  opened  for  the 
"entry  of  suggestions  as  to  the  works  which 
''  it  is  desirable  to  purchase,  and  the  Commit- 
"  tee  trust  that  the  means  at  the  command  of 
"  the  Council  may  in  future  allow  of  a  regular 
*'  and  ample  vote — sufficient  to  maintain  and 
'*  enlarge  so  important  an  adjunct  of  the 
-Bar." 

The  treasurer's  report  is  given  below,  and. 
compares  favourably  with  former  vears  j  the 
receipts  of  this  year  being  $2,636  91,  against 
$2,290  46  for  last  year,  while  the  expenditure 
this  year  amounts  to  $1,826  08,  against  $1, 


422  56  last  year.  The  Council  regret,  how- 
ever, to  say  that  the  arrears  of  Bar  subscrip- 
tions amount  in  all  to  at  least  $1,600.  Some 
of  the  members  in  arrear  belong  to  this  Dis- 
trict, but  most  of  them  reside  in  the  other 
Districts  included  in  this  Section,  and  com- 
plain of  being  taxed  so  heavily  for  advantages 
in  which  they  participate  so  little.  As  a  re- 
medy for  this,  the  Council  respectfully  recom- 
mend that  the  Act  of  Incorporation  be  so 
amended  that,  for  the  future,  the  subscriptions? 
of  members  of  this  Section  residing  without 
the  limits  of  this  District  be  reduced  to  $2  per 
annum  ;  and  further,  that  no  Member  of  the 
Bar  be  permitted  to  practice  unless  he  has 
paid  his  subscription.  This  would  increase 
the  revenue  of  the  Section,  while  the  burden 
of  supporting  the  expense  of  the  Bar  would  no- 
longer  be  thrown,  as  it  is  now,  on  the  few. 

The  change  which  has  been  introduced  into 
the  mode  of  admitting  candidates  to  practice 
and  to  study  has  been  found  satisfactory.  A 
list  of  works  has  been  prepared  by  the  Com* 
mittees,  which  indicates  to  the  candidate  what 
he  is  expected  to  read  during  his  studentship. 
This  has  been  printed  and  circulated.  The 
number  of  candidates  admitted  to  practice 
during  the  past  year  is  28,  and  to  study  30. 
This  is  a  decrease  on  former  years,  as  will  ap- 
pear by  the  following  figures : 

Admission  to     To 
Practice      Study 

For  the  year  ending  April  30, 1864. 41 53 

"  "  "       1865.34. ...49 

"  "  "        1866. 55.... 29 

««  "  "        1867. 28.... 30 

In  matters  of  discipline  there  has  been  only 
one  complaint,  which  has  been  carried  on  to 
judgment,  and  in  that  case  the  defendants 
were  censured  by  the  Batonnier.  There  were 
two  complaints  presented  against  Members  of 
the  Bar,  in  which  the  Council  did  not  think 
that  there  were  sufficient  grounds  for  proceed- 
ing, and  two  others  on  which  proceedings 
were  commenced  but  discontinued  for  want  of 
proof. 

All  which  is  submitted. 

A.  Robertson, 

Batonnier 

H.  L.  Snowdok, 

Secretary 
Montreal,  1st  May,  1867. 
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OFFICE  BEARERS  FOR  1867-8 

Joseph  Doutre,  Q.  C,  Batonnier ;  Rouer  Roy, 
Q.  C,  Syndic  ;  W.  W.  Robertson,  Treasurer; 
Joseph   O.  Joseph,  Secretary. 

council  : 
A.  Robertson,  Q.  C,  S.  Bethune,   Q.  C,  R. 
Mackay,  A.  Gross,  Q.  C,  R.Laflamme,  Q.  C, 
Hon.  A.  A.  Dorion,  Q.  C,  F.  Cassidy,  Q.  C, 
L.  A.  Jette\ 

LIBRARY  COMMITTEE  : 

R.  Mackay,  S.  Bethune,  Q.  C,  F.  W.  Tor- 
rance, Rouer  Roy,  Q.  C.,P.  R.  Lafrenaye,  A. 
Cross,  Q.  C,  W.F.  Gairdner. 


BROUGHAM'S  ADVICE  TO  MACAULAY. 

The    following    letter,    written    by    Lord 
Brougham  to  the  father  of  the  late  Lord  Ma- 


caulat,  contains  valuable  suggestions  for 
young  men  who  have  selected  the  Bar  for 
their  profession. 

"  Newcastle,  March  10, 1823. 

"  My  dear  Friend, — My  principal  object  in 
writing  to  you  to-day  is  to  offer  you  some  sug- 
gestions, in  consequence  of  some  conversation 
I  have  just  had  with  Lord  Grey,  who  has 
spoken  of  your  son  (at  Cambridge)  in  terms  of 
the  highest  praise*  He  takes  his  account  from 
his  son  j  but  from  all  I  know,  and  have  learnt 
in  other  quarters,  I  doubt  not  that  his  judg- 
ment is  well  formed.  Now  you,  of  course,  des- 
tine him  for  the  Bar ;  and  assuming  that  this, 
and  the  public  objects  incidental  to  it,  are  in 
his  views,  I  would  fain  impress  upon  you  (and 
through  you  upon  him)  a  truth  or  two  which 
experience  has  made  me  aware  of,  and  which 
I  would  have  given  a  great  deal  to  have  been 
acquainted  with  earlier  in  life  from  the  expe- 
rience of  others.     * 

"  First,  that  the  foundation  of  all  excellence 
is  to  be  laid  in  early  application  to  general 
knowledge  is  clear ;  that  he  is  already  aware 
of;  and  equally  so  it  is  (of  which  he  may  not 
be-  so  well  aware)  that  professional  eminence 
can  only  be  attained  by  entering  betimes  into 
the  lowest  drudgery,  *  the  most  repulsive 
labors  of  the  Profession  ;  even  a  year  in  an 
attorney's  office  as  the  law  is  now  practised  I 
should  not  hold  too  severe  a  task,  or  too  high 
a  price  to  pay,  for  the  benefit  it  must  sureiv 
lead  to ;  but  at  all  events  the  life  of  a  special 
pleader,  I  am  quite  convinced,  is  the  thing 
before  being  called  to  the  Bar.  A  young  man, 
whose  mind  has  once  been  well  imbued  with 
general  learning,  and  has  acquired  classical 
propensities,  will  never  sink  into  a  mere 
drudge.  He  will  always  save  himself  harmless 
from  the  dull  atmosphere  he  must  live  and 
work  in,  and  the  sooner  he  will  emerge  from 
it,  and  arrive  at  eminence.  But  what  I  wish 
to  inculcate  especially,  with  a  view  to  the 
great  talent  for  public  speaking  which  your 
son  happily  possesses,  is,  that  he  should  cul- 
tivate that  talent  in  the  only  way  in  which  it 
can  reach  the  height  of  the  art ;  and  I  wish  to 
turn  his  attention  to  two  points.  I  speak  on 
this  subject  with  the  authority  both  of  expe- 
rience and  observation.   I  have  made  it  very 
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much  my  study  in  theory ;  have  written  a 
great  deal  upon  it  which  may  never  see  the 
light  and  something  which  has  been  published; 
hare  meditated  much  and  conversed  much  on 
it  with  famous  men;  have  had  some  little 
practical  experience  in  it,  but  have  prepared 
for  much  more  than  I  ever  tried,  by  a  variety 
of  laborious  methods— reading,  writing,  much 
translation ,  composing  in  foreign  languages, 
&c. ;  and  I  have  lived  in  times  when  there  were 
great  orators  among  us ;  therefore  I  reckon 
my  opinion  worth  listening  to,  and  the  rather 
because  I  have  the  utmost  confidence  in  it  my- 
self, and  should  have  saved  a  world  of  trouble 
ami  much  time  had  I  started  with  a  convic- 
tion of  its  truth. 

"1.  The  first  point  is  this, — the  beginning 
of  the  art  is  to]  acquire  a  habit  of  easy 
speaking ;  and  in  whatever  way  this  can  be 
had,  (which  individual  inclination  or  accident 
will  generally  direct,  and  may  safely  be  allow- 
ed to  do  so,)  it  must  be  had.  Now,  I  differ 
from  all  other  doctors  of  rhetoric  in  this — I 
say,  let  him  first  of  all  learn  to  speak  easily 
and  fluently,  as  well  and  as  sensibly  as  he 
can,  no  doubt,  but  at  any  rate  let  him  learn  to 
epeak.  This  is  to  eloquence,  or  good  public 
speaking,  what  the  being  able  to  talk  in  a 
child  is  to  correct  grammatical  speech.  It  is 
the  requisite  foundation,  and  on  it  you  must 
build.  Moreover,  it  can  only  be  acquired 
young;  therefore,  let  it  by  all  means,  and  at 
any  sacrifice,  begotten  hold  of  forthwith.  But 
in  acquiring  it  every  sort  of  slovenly  error 
will  also  be  acquired.  It  must  be  got  by  a 
habit  of  easy  writing,  (which,  as  Wyndham 
raid,  proved  hard  reading) — by  a  custom  of 
talking  much  in  company— by  speaking  in 
debating  societies,  with  little  attention  to  rule, 
and  more  love  of  saying  something  at  any 
rate  than  of  saying  anything  well.  I  can  even 
suppose  thai  more  attention  is  paid  to  the 
matter  in  such  discussions  than  to  the  man- 
ner of  saying  it ;  yet  still  to  say  it  easily, 
■4  tibitwn,  to  be  able  to  say  what  you  choose, 
and  what  you  have  to  say,  this  is  the  first  re- 
quisite, to  acquire  which  everything  else  must 
for  the  present  be  sacrificed. 

"  2.  The  next  step  is  the  grand  one — to  con- 
vert this  style  of  easy  speaking  into  chaste 
eloquence.     And  here  there  is  but  one  rule. 


I  do  earnestly  entreat  your  son  to  set  daily  and 
nightly  before  him  the  Greek  models.  First  of 
all  he  may  look  to  the  best  modern  speeches, 
(as  he  probably  has  already  ) ;  Burke's  best 
compositions,  as  the  '  Thoughts  on  the  Cause 
of  the  present  Discontents  ;'  speech  l  On  the 
American  Conciliation,'  and  'On  the  Nabob 
of  Arcot's  Debt  j'  Fox's  '  Speech  on  the  West- 
minster  Scrutiny/  (the  first  part  of  which  he 
should  pore  over  till  he  has  it  by  heart)  j  l  On 
the  Russian  Armament,'  and  i  On  the  War,' 
1803,  with  one  or  two  of  Wyndham's  best,  and 
very  few,  or  rather  none,  of  Sheridan's.  But 
he  must  by  no  means  stop  here.  If  he  would 
be  a  great  orator,  he  must  go  at  once  to  the 
fountain  head,  and  be  familiar  with  every 
one  of  the  great  orations  of  Demosthenes.  I 
take  for  granted  that  he  knows  those  of  Cic- 
ero by  heart;  they  are  very  beautiful,  but  not 
very  useful,  except,  perhaps,  the  '  Milo,  pro 
Ligario  '  and  one  or  two  more ;  but  the  Greek 
must  positively  be  the  model;  and  merely 
reading  it,  as  boys  do,  to  know  the  language, 
won't  do  at  all;  he  must  enter  into  the  spirit 
of  each  speech,  thoroughly  know  the  positions 
of  the  parties,  follow  each  turn  of  the  argu- 
ment, and  make  the  absolutely  perfect  and 
most  chaste  and  severe  composition  familiar 
to  his  mind.  His  taste  will  improve  every 
time  he  reads  and  repeats  to  himself,  (for  he 
should  have  the  fine  passages  by  heart),  and 
he  will  learn  how  much  may  be  done  by  a 
skilful  use  of  a  few  words,  and  a  rigorous  re- 
jection of  all  superfluities.  In  this  view,  I  hold 
a  familiar  knowledge  of  Dante  to  be  next  to 
Demosthenes.  It  is  in  vain  to  say,  that  imi- 
tations of  these  models  won't  do  for  our  times. 
First,  I  do  not  counsel  any  imitation,  but  only 
an  imbibing  of  the  same  spirit.  Secondly,  I 
know  from  experience  that  nothing  is  half  so 
successful  in  these  times  (bad  though  they 
be)  as  what  has  been  formed  on  the  Greek 
models.  I  use  a  very  poor  instance  in  giving 
my  own  experience,  but  I  do  assure  you  that 
both  in  Courts  of  Law  and  Parliament,  and 
even  to  mobs,  I  have  never  made  so  much 
play  (to  use  a  very  modern  phrase)  as  when 
I  was  almost  translating  from  the  Greek.  I 
composed  the  peroration  of  my  speech  for  the 
Queen,  in  the  Lords,  after  reading  and  repeat- 
ing Demosthenes  for  three  or  tour  weeks,  and 
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I  composed  it  twenty  times  over  at  least,  and 
it  certainly  succeeded  in  a  very  extraordinary 
degree,  and  far  above  any  merits  of  its  own. 
This  leads  me  to  remark,  that  though  speak- 
ing without*  writing  beforehand,  is  very  well 
until  the  habit  of  easy  speech  is  acquired,  yet 
after  that  he  can  never  write  too  much ;  this 
is  quite  clear.  It  is  laborious,  no  doubt,  and 
it  is  more  difficult  beyond  comparison  than 
speaking  off-hand ;  but  it  is  necessary  to  per- 
fect oratory,  and,  at  any  rate,  it  is  necessary 
to  acquire  the  habit  of  correct  diction.  But  I 
go  further,  and  say,  even  to  the  end  of  a  man's 
life,  he  must  prepare  word  for  word  most  of 
his  finer  passages.  Now,  would  he  be  a  great 
orator  or  no  ?  In  other  words,  would  he  have 
almost  absolute  power  of  doing  good  to  man- 
kind, in  a  free  country,  or  no?  So  he  wills 
this,  he  must  follow  these  rules. 
"Believe  me  truly  yours, 

"H.  Brougham." 


RECENT  ENGLISH  DECISIONS. 


Principal  and  Agent— Extent  of Authority 
— Secret  Limit. — The  defendant  authorized  an 
insurance  broker  at  Liverpool  to  underwrite 
policies  of  marine  insurance  in  his  name  and 
on  his  behalf,  the  risk  not  to  exceed  £100  by 
any  one  vessel.  The  broker,  acting  in  excess 
of  this  authority,  and  without  the  knowledge 
of  the  defendant,  underwrote  a  policy  for  the 
plaintiff  for  £150.  The  plaintiff  was  not  aware 
that  the  broker's  authority  was  limited  to  any 
particular  sum,  but  it  is  notorious  in  Liver- 
pool that  in  nearly  all  cases  there  is  a  limit  of 
some  sort,  which  remains  undisclosed  to  third 
persons,  imposed  on  brokers  by  their  princi- 
pals. In  an  action  upon  the  policy : — Held, 
1st,  that  the  defendant  was  not  liable  for  the 
amount  underwritten,  the  broker  having  ex- 
ceeded his  authority ;  and,  secondly,  that  the 
contract  whereon  the  action  was  founded  was 
not  capable  of  division,  and,  therefore,  that 
the  defendant  was  not  liable  to  the  extent  of 
£100.    Barnes  v.  Ewing,  Law  Rep.  1  Ex.  320. 

Statute  of  Frauds — Parol  Acceptance. — A 
proposal  in  writing,  signed  by  the  party  to  be 
charged,  and  accepted  by  parol  by  the  party 


to  whom  it  is  made,  is  a  sufficient  memoran- 
dum or  note  of  an  agreement  to  satisfy  the  4th 
section  of  the  Statute  of  Frauds.  Beuss  ▼.  Pick- 
ley,  Law  Rep.  1  Ex.  342. 

Statute  of  Limitations — Acknowledgment— 
The  defendant,  being  indebted  to  the  plaintiff, 
wrote  to  the  plaintiff,  before  the  debt  was  bar- 
red by  the  Statute  of  Limitations,  a  letter  con- 
taining these  words,  "I  will  try  to  pay  you  a 
little  at  a  time  if  you  let  me.  I  am  sure  that 
I  am  anxious  to  get  out  of  your  debt  I  will 
endeavour  to  send  you  a  little  next  week"  :— 
Held,  a  sufficient  acknowledgment  in  writing 
within  9  Geo.  c.  14,  s.  1.  Lee  v.  WUmoi,  Law 
Rep.  1  Ex.  364. 

Attestation  of  WUl. — If  a  testator  signs  his 
will  in  the  presence  of  the  attesting  witness 
who  see  him  in  the  act  of  writing,  and  they 
then  attest,  the  attestation  is  good,  although 
they  do  not  see  the  signature,  and  he  does  not 
acknowledge  it. — The  attesting  witnesses  to  a 
will  saw  the  testatrix  writing  something  on 
the  will  before  they  signed,  but  they  did  not 
see  what  she  wrote,  and  they  did  not  know 
that  it  was  a  will.  When  they  subscribed 
their  names  they  did  not  see  the  attestation 
clause,  which  contained  the  testatrix's  signa- 
ture, or  any  of  the  writing  on  the  will,  as  the 
testatrix  concealed  it  from  them  by  holding  a 
piece  of  blotting-paper  over  it.  There  was  a 
full  attestation  clause  in  the  testatrix's  hand- 
writing:— Held,  that  as  the  witnesses  had 
seen  the  testatrix  write  what  the  Court  pre- 
sumed to  be  her  signature,  although  they  did 
not  see  the  signature,  and  she  did  not  acknow- 
ledge it  to  them,  the  attestation  was  sufficient. 
Smith  v.  Smith,  Law  Rep.  1  P.  &  D.  143. 

Will — Clause  following  signature. — A  will 
contained  a  reference  to  executors  "herein- 
after named/1  Jrat  did  not  appoint  executors. 
A  clause  appointing  executors  was  written  im- 
mediately underneath  the  testator's  signature : 
— Held,  that  the  reference  in  the  will  was  not 
such  a  reference  to  the  clause  appointing  ex- 
ecutors as  a  document  in  existence  at  the  time 
of  the  execution  as  to  incorporate  it,  or  to 
justify  the  Court  in  receiving  parol  evidence 
that  it  was  written  before  the  will  was  signed. 
In  the  Goods  ofDallow,  Law  Rep.  1  P.  A  D. 
189. 
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FAGS 

Action,  institution  of,  within  C.S.C.  cap. 
23.  Joints  and  Grand  Trunk  Rail- 
way  113 

Action,  right  ofJ  in  district  where  per- 
sonal service  is  made.  See  Sepa- 
ration ds  Bieks. 
Advocate. — An  advocate  of  Lower  Ca- 
nada, acting  as  attorney  of  record 
for  himself  in  a  suit  to  which  he 
is  a  party,  is  entitled  to  the  "  at- 
torney's fees,"   as  fixed  by  the 

tariff.     Ougy  v.  Brown 222 

Agent. — See  Opposition. 
Appeal  in  forma  pauperis.— 2fc2d;  that 
an  appeal  in  formd  pauperis  will 
not  to  allowed  to  the  Court  of 
Queen's  Bench  sitting  on  the  Ap- 
peal Side.  LegauUvoA'Legault.  10 
Appeal  2.— Held,  that  there  is  no  appeal 
from  a  judgment  rendered  under 
the  Municipal  Act  of  1 860.  Qroulx 
and  The  Corporation  of  St  Lau- 
rent     11 

Appeal  to  Privy  Council  3.— The  delay 
of  six  months  fixed  by  C.  S.  L.  C. 
c  77,  8.  53,  during  which  execu- 
tion on  the  judgment  is  suspended, 
is  not  absolute,  but  directory  only, 
and  the  Court  of  Appeal  may  re- 
fuse to  order  the  record  to  be  re- 
mitted to  the  Court  below  to  the 
intent  that  execution  may  be  sued 
out,  where  the  appellant  has 
lodged  his  appeal  before  the  Privy 
Council  soon  after  the  expiration 
of  the  six  months.    Jones  and  Le- 

moine 161 

Appeal  4.— A  judgment  dismissing  an  in- 
scription en  faux  on  a  defense  en 
droit,  is  an  interlocutory  judgment 
in  the  cause,  and  the  appeal  there- 
from must  be  prosecuted  as  from 
an  interlocutory  judgment.  Beau- 
dry  v.  Corporation  of  Montreal . .  231 
Appeal  5. — No  appeal  lies  to  the  Privy 
Council  from  a  judgment  imposing 
a  fine  of  £1 0  for  contempt  of  Court. 

Ramsay  v.  Regina 231 

Appeal  6.— A  judgment  of  the  Court  of 
Review  rejecting  the  inscription  of 
a  cause  for  hearing  in  review,  is 
final,  and  can  only  be  appealed 
from  as  a  final  judgment.  Taylor 
v.MulUu 250 
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Appeal  l.—Sce  Municipal  Act. 

Appearance.— It  is  not  necessary  for  the 
defendant  to  give  notice  of  his  ap- 
pearance to  the  opposite  party,  in 
an  appealable  Circuit  Court  cause. 
Duvernay  v.  Corporation  of  St 
Barthelemy 36 

Appearance. — When  an  appearance  is 
once  filed,  it  can  only  be  rejected 
from  the  record  on  motion  by  the 
plaintiff  in  Court.  Duvernay  v. 
Corporation  of  St  Barthelemy. . .    36 

Architect.— An  architect  who  has  agreed 
to  superintend  the  erection  of  a 
house  for  the  proprietor,  violates 
such  agreement  and  renders  it  null 
and  void  by  subsequently  under- 
taking to  watch  over  the  con- 
tractors interests  for  a  pecuniary 
consideration.  FahrlandsmdBo- 
dier 83 

Assignee. — Action  brought  by  assignee 
to  recover  back  usurious  interest 
paid  by  assignors.  Dorion  and 
KierzJcowski 69 

Aval,  Promissory  Note  endorsed  as.  La- 
tour  and  Gauthier 109 

Boenaoe,  Action  en.    OHeW  and  Le- 

moine 199 

By-law  op  Municipal  Council,  held  to 
be  null.  St' Barthelemy  and  De- 
sorcy IS 

Capias  ad  Respondendum.— An  Affida- 
vit for  Capias  ad  Respondendum, 
alleging  that  the  Defendants  ille- 
gally hold  in  Lower  Canada  pro- 
perty of  the  Plaintiffs  illegally  ob- 
tained, and  that  they  are  secreting 
the  same,  is  sufficient.  Royal  In- 
surance Company  v.  Knapp 189 

Capias. — A  person  who  brings  stolen  pro- 
perty into  Lower  Canada  and  there 
illegally  withholds  it  from  the 
owner,  is  not  liable  to  be  impri- 
soned under  a  capias,  because  the 
cause  of  action  arose  out  of  Lower 
Canada.  Royal  Insurance  Com- 
pany v.  Knapp 201 

Carrier.— Right  to  store,  if  consignee  be 
not  ready  to  receive  cargo.  Watt 
and  Gould 19 

Carrier.— The  liability  of  a  Steamboat 
Company  as  common  carriers  does 
not  extend  to  articles  of  wearing 
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apparel  each  as  an  over-coat  which 
may  be  thrown  off  and  laid  aside, 
unless  specially  deposited  in  the 
charge  of  the  Company's  servants. 
Torrance  v.  Richelieu  Navigation 

Company 133 

Cause  of  Action.— -A  consignment  of 
flour  from  Upper  Canada  was  re- 
ceived at  Montreal  and  there  sold, 
and  a  draft  was  accepted  by  the# 
consignee  at  Montreal  against  the' 
consignment.  Held,  that  the  cause 
of  action  in  a  suit  brought  by  the 
consignee  to  recover  the  amount 
overpaid  on  the  draft,  arose  at 
Montreal.  &  Connor  and  Raphael  229 
Cessionnaire.— See  Costs. 
Chose  Juoee.— Where  a  transfer  of  move- 
able and  immoveable  property 
has  been  declared  null,  on  a  con- 
testation of  an  opposition  claiming 
the  moveables,  the  plea  of  chose 
jugie  is  good  on  a  contestation 
between  the  same  parties  of  an 
opposition  claiming  the  immove- 
able" property.     Masson  v.  Mo 

Crowan. 37 

Clerk  or  the  Crowe,  may  sign  indict- 
ment.   Regina  v.  Grant 276 

Cohabitation.— See  Community. 
Collision.— See  Damages. 
Community.— The  defendant  held  liable 
for  the  debts  of  a  woman  with 
whom  he  cohabited  for  many  years, 
and  whom  he  held  out  to  the  world 
as  his  wife.    Morgan  and  Oau- 

vreau 248 

Compensation.— A  claim  for  board  and 
lodging  is  a  debt  clavre  et  liquid*, 
which  may  be  pleaded  in  compen- 
sation to  an  action  on  an  obliga- 
tion.   Desjardins  v.  Tass6 88 

Complaints,  Action  en. — The  posses- 
sion of  a  year  and  a  day,  upon 
which  may  be  founded  an  action 
en  complaint^  must  immediately 
precede  the  trouble  complained  of, 
and  must  be  continuous.     Guille- 

meiie  and  LarocheUe Ill 

Complaints.— See  Possessory  Action. 
Composition. — Note  given  to  a  creditor 
by  an  insolvent  to  induce  him  to 
sign  a  deed  of  composition,  held  to 
fall  within  the  said  deed,  as  it  bore 
date  previous  thereto.  Qiuere  as 
to  plea  to  action  on  such  note. 

Evans  and  Cross. 79 

Conclusions  op  declaration. — Conclu- 
sions asking  for  interest  upon  inte- 
rest may  be  refused  by  the  Court, 
without  dismissing  the  action, 
Dianne  and  Valleau 112 


rifli. 
Contempt  of  Court. — A  judge  who  has 
rendered  judgment  in  a  case  of 
Contempt  of  Court  is  not  subject 
to  be  recused  in  any  subsequent 
proceedings  in  the  same  cause, 
even  where  he  was  the  complain- 
ant in  the  cause.  Ramsay  v.  Re- 
gina  231 

Contracts, inconsistent.  SeeAacaxncr. 
Contrainte  par  Corps.    See  Bkbeluox 

a  Justice. 
Costs.— A  Csssumnoire  is  entitled  to  the 
costs  of  an  opposition  necessary 
for  the  purpose  of  establishing  his 
title,  though  the  deed  of  transfer 
be  not  enregistered.     loooete  r. 

Jodoin 41 

Costs  2^— In  an  action  of  ejectment  where 
no  rent  or  damages  are  claimed, 
the  costs  will  be  taxed  according 
to  the  amount  of  the  annual  rent. 

Novdtmd  Smith. 59 

Costs  3.— A  chirographary  creditor  bring- 
ing lands  to  sale  is  entitled  to  be 
collocated  by  privilege  for  costs, 
as  in  an  ex  parte  action  without 
enqyjtU.  Eastern  Townships  Monk 

and  Pacaud. 270 

Costs  4.— See  Advocate.— Distraction 

de  Frais. 
Court  of  Review.— The  Court  cannot 
order  a  case  to  be  inscribed  for 
hearing  in  review,  without  pay- 
ment of  the  deposit  required  by 
law,   even  with   the  consent  of 

parties.    LoiseUe  v.  LoiseUe 37 

Court  or  Review.— The  deposit  made  to 
have  a  judgment  reviewed  will  be 
retained  to  abide  the  final  judg- 
ment, when  an  appeal  is  taken 
from   the   judgment   in   review. 

RylandY.Routh. 44 

Court  of  Review.— The  Court  of  Review, 
in  revising  a  judgment  homologat- 
ing a  report  of  distribution,  cannot 
order  a  larger  snm  to  be  paid  over 
to  an  opposant  than  that  awarded 
to  him  in  the  original  report,  until 
he  shall  first  have  been  collocated 
for  said  larger  sum  in  a  report  of 
distribution  duly  published.  East- 
ern Townships  Bank  and  Pmeaud  271 
Crown  Cases  Reserved.— No  question  of 
law  can /be  reserved  under  C.S. 
L.C.,  c  77,  s.  57,  unless  there  has 
been  a  trial  and  conviction.    Re- 
gina v.  Paxion 16* 

Culler.— A  licensed  culler,  employed  by 
the  Supervisor,  cannot  recover 
payment  for  any  other  measure- 
ment of  timber  than  that  directed 
by  the  Statute,  even  when  specially 
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directed  by  the  owner  of  the  tim- 
ber to  measure  it  in  some  other 
way.    Cook  and  Verrault 182 

Damages.— The  Grown  held  liable  for  da- 
mages caused  by  the  erection  of 
Public  Works.    £lliee  and  Begina    11 

Damages.— An  action  of  damages  was 
brought  by  the  proprietor  of  a 
barge,  against  the  owner  of  a 
steamboat  which  ran  against  the 
barge.  .Held,  that  as  the  barge 
was  improperly  lying  across  the 
channel,  no  damages  could  be  re- 
covered.   Black  and  Lefebvre. ...     13 

Demubrer.— See  Prescription.  Excep- 
tion A  LA  FORME. 

Deposit.— See  Court  of  Review, 

Discrssiox,  proof  o$  required;  effects  to 
be  djsenssed  need  not  be  pointed 
out.    DeBemqeu  and  Deeenawps.    68 

Distraction  db  Frais.  Eastman  v.  Ro- 
land   216 

Ejectment.  See  Lessor  and  Lessee. 
Costs. 

Evidence.— It  is,  not  necessary,  in  an  ac- 
tion on  a  promissory  note,  ex  parte, 
to  prove  an  alleged  partnership 
between  the  plaintiffs  or  between 
the  defendants.  Foley  and  Foreeter    16 

Exception  to  the  Fork.— Held,  that 
where  essential  matter  is  merely 
imperfectly  stated,  and  not  entirely 
omitted,  the  defendant  should  at- 
tack the  declaration  by  an  excep- 
tion d  la  forme,  and  not  by  a  at 
fenee  en  droit.  Walker  and  The 
Corporation  o/SoreL 22 

Execution.— A  plaintiff  executing  a  judg- 
ment has  no  right  to  enter  the  de- 
fendant's  house  with  the  bailiff. 
Hubert  v.  Deslawiers 41 

Ex  parte  Action.    See  Evidence. 

Experts. — The  proceedings  of  experts  are 
null  and  void,  if  notice  has  not 
been  given  by  them  to  both  part- 
ies.    Wardle  and  Beihme 18 

Extradition.— Held,  that  a  warrant  of 
commitment  under  the  Extradition 
Treaty,  which  omits  to  state  that 
the  accused  was  brought  before  the 
magistrate,  or  that  the  witnesses 
against  him  were  examined  in  his 
presence,  is  bad  upon  the  face  of 
it,  and  must  be  set  aside.  Ex  parte 
Brown 23 

Eaits  et  Articles.    See  Practice. 

False  Imprisonment.  —  Justices  held 
liable  in  damages  for  illegal  com- 
mitment,  Bissonette&ad  Bornaie    18 

FxLosY.— Anew  trial  after  conviction  of 
felony  cannot  be  granted.  Begina 
v.  Daouet 29 
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Foreclosure.— The  Court  will,  in  its  dis- 
cretion, permit  the  defendant,  on 
payment  of  costs,  to  file  a  plea 
after  foreclosure.  Sheridan  v. 
Bourne 40 

Fraudulent  Intent. — A  conviction  for 
obtaining  a  signature  to  a  promis- 
sory note,  with  intent  to  defraud, 
cannot  be  sustained,  where  the 
evidence  merely  shows  that  the 
defendant  obtained  the  signature 
on  promising  to  pay  a  certain 
consideration  a  few  days  after, 
which  he  failed  to  do;  and  also 
that  the  parties  had  other  similar 
transactions  together,  in  which  the 
defendant  met  his  engagements. 
Begina  v.  Pickup 35 

Fraudulent  Sale.— A  transfer  of  move- 
able and  immoveable  property  by 
an  insolvent  to  his  brother  held 
fraudulent  and  null.  Masson  v. 
McGowan. 37 

Husband  and  wife.    See  Witness. 

Hypothecary  Action. — The  Plaintiff  in 
a  hypothecary  action  must  prove 
that  the  grantor  of  the  mortgage 
was  proprietor  of  the  iinmoveabie 
hypothecated  at  the  time  when 
the  mortgage  was  granted.  Be- 
naud and  Prouix 126 

Indictment. — It  is  sufficient  if  an  indict- 
ment be  signed  by  the  Clerk  of  the 
Grown.    Begina  v.  Grant 276 

Information  against  City  Councillor. 
In  an  information  for  the  purpose 
of  testing  the  right  of  a  City  Coun- 
cillor to  exercise  the  office,  the  pe- 
titioner must  allege  that  he  is  "a 
citizen  qualified  to  vote  at  the  elec- 
tion of  Councillor  for  some  ward 
of  the  city,"  and  il  is  not  sufficient 
for  the  petitioner  fin  this  case  the 
unsuccessful  candidate)  to  allege 
his  own  qualification  for  the  office 
of  Councillor.    Dnbordv.  Lanctot    89 

Injurious  W  ords.  Held,  that  the  use  of 
the  words  paie  tee  dettes  by  a  cre- 
ditor to  his  debtor,  on  the  public 
street,  in  the  hearing  of  the  passers 
by,  gives  ground  for  an  action  of 
damages.    BoUand  and  Jodoin. .     20 

Insolvency. — An  insolvent,  within  a  few 
months  previous  to  the  lime  he 
stopped  payment,  made  large  pur- 
chases from  several  parties,  and  at 
the  same  time  was  borrowing  at 
from  a  half  to  one  per  cent,  per 
week.  He  had  made  no  balance 
sheet  for  two  years  previous  to  his 
suspension.  Held,  that  the  Court 
could  not  refuse  to  confirm  his  dis- 
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charge  on  these  grounds,  in  the 
absence  of  proof  that  he  made  the 
purchases  knowing  that  he  was 
insolvent,  and  in  contemplation  of 
insolvency.    Ex  parte  Thurber . .  129 

Insolvency. — Discharge  of  a  debtor  under 
the  Insolvent  Act  refused,  where 
it  was  proved  that  he  had  granted 
fraudulent  preferences,  and  had 
traded  extensively  without  capital, 
though  without  the  intention  of 
committing  fraud.   Ex  parte  Watt  284 

Insolvency. — After  the  appointment  of 
an  assignee  in  compulsory  liquida- 
tion, the  insolvent  cannot  retain 
for  his  personal  expenses  moneys 
paid  in  to  the  estate.  A  trader 
who  buys  goods  on  credit,  implied- 
ly assures  the  vendor,  if  not  of  the 
actual  sufficiency  of  his  assets  to 
meet  his  liabilities,  at  least  that 
there  is  a  reasonable  probability 
of  such  sufficiency.  The  vendor 
on  credit  is  not  supposed  to  con- 
template the  escape  or  the  bank- 
ruptcy of  his  debtor,  by  reason  of 
a  state  of  insolvency  actually  ex- 
isting at  the  time  of  the  purchase. 
The  discharge  of  a  trader  who  has 
granted  a  fraudulent  preference  to 
a  creditor,  must  be  absolutely  re- 
fused. The  examination  of  an  in- 
solvent before  the  assignee  may  be 
used  against  him  by  a  creditor 
contesting  his  discharge.  Ex  parte 
Tempest 276 

Insurance. — A  policy  of  insurance  was 
indorsed  to  the  effect  that  in  the 
event  of  any  change  in  the  occu- 
pation of  the  premises  insured,  of 
a  nature  to  increase  the  risk,  the 
insured  should  be  bound  to  give 
notice  thereof  to  the  Company  in 
writing.  The  premises  were  occu- 
pied as  a  saloon  without  notice  to 
the  Company.  A  fire  having  oc- 
curred : — Held,  that  the  policy  was 
voided.  Campbell  v.  Liverpool 
and  London  Insurance  Company. .  224 

Interlocutory  Judgment.  See  Appeal. 

Lease. — Where  a  fire  occurring  during 
the  lease  renders  the  premises 
leased  temporarily  uninhabitable, 
but  does  not  totally  destroy  them, 
the  tenant  is  entitled  to  hold  pos- 
session and  to  resume  occupation 
of  the  premises  as  soon  as  repair- 
ed.   Samuels  and  RodUr 272 

Lease. — A  tenant  though  bound  by  the 
lease  to  make  all  repairs  himself, 
is  not  bound  to  repair  the  leased 
premises  if  seriously  injured  by 
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an  accidental  fire.    Samuels  and 
Bodier 272 

Lessor  and  Lessee. — Notice  to  put  a 
lessor  en  demeure  to  fulfil  a  stipu- 
*  lation  of  the  lease.    Prevost  and 
Desrochers 82 

Lessor  and  Lessee. — A  lease  prohibited 
sub-letting,  but  the  lessor's  agent 
received  the  rent  from  the  sub- 
tenants for  more  than  a  year  with- 
out objection.  Held,  that  this  was 
equivalent  to  an  acquiescence  in 
the  sub-lease.     OwUr  and  Morton  84 

Lessor  and  Lessee. — Action  by  tenant 
for  excess  of  manure  on  the  land 
at  the  time  when  lease  was  can- 
celled.    Grant  and  Loehhead —  106 

Lessor  and  Lessee. — Ari  action  of  eject- 
ment cannot  be  brought  under  the 
Act  C.  S.  L.  C.  cap.  40,  respecting 
Lessors  and  Lessees,  unless  there 
be  a  lease,  or  a  holding  by  permis- 
sion of  the  proprietor,  without 
lease,  i.  e.  unless  the  relation  of 
landlord  and  tenant  exists  between 
the  parties.    Doran  v.  Duggan. .  127 

Lessor  and  Lessee. — A  gardener  en- 
gaged at  monthly  wages,  with  the 
right  of  occupying  a  tenement  free 
from  rent  as  Ions  as  he  should 
continue  to  hold  the  situation,  is  a 
lessee  within  the  Act  respecting 
lessors  and  lessees.  Mart  v. 
O'Brien 1$< 

Lessor  and  Lessee. — An  action  may  be 
brought  by  the  lessor  to  compel 
the  proprietor  to  make  repairs, 
though  he  only  became  proprietor 
during  the  lease.  Sache  and  Cour- 
milt,  251 

License. — As  to  interpretation  of  license 

to  cut  timber.     Bryson  and  Stutt  61 

Limitations.    See  Prescription. 

Lods  bt  Ventes. —Action  for  rente  con- 
stitute representing  lods  et  ventes. 
Lalonde  and  Brunei l!* 

Master  and  Servant. — An  employee  of 
a  Railway  Company  has  no  action 
against  the  Company  for  damages, 
where  the  injury  is  caused  by  the 
negligence  of  a  fellow-servant, 
while  both  are  acting  in  pursu- 
ance of  a  common  employment 
Bourdeau  v.  Grand  Trunk  Bmlr 


way 
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Mortgage. — Amount  due  under  mort- 
gage sufficiently  specified.  Pre- 
vost v.  Povrier « 

Mortgagee  of  Vessel. — A  mortgagee 
of  a  vessel  advancing  moneys  to 
the  shipbuilder  to  enable  him  to 
complete  it,  is  not  liable  for  the 
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price  of  goods  sold  to  the  ship- 
builder for  the  purpose  of  furnish- 
ing the  vessel.  Freer  and  Ma- 
ffidre 104 

Municipal  Council. — Land  cannot  be 
taken  by  a  Municipal  Council  for 
the  purpose  of  mating  a  road  till 
it  has  been  valued  by  valuators. 
Deal  v.  Corporation  of  Philips- 
burg 41 

Municipal  Act. — The  amending  Act  24 
Vict.  c.  29,  amending  the  L.  C. 
Consolidated  Municipal  Act,  is  to 
be  read  together  with  the  original 
Ac^  and  there  is  no  appeal  from 
decisions  under  it  Hotel  Dim  and 
SU  Jean  Baptist* . .  160 

Municipal  Act.    See  Appeal. 

Mrs  Mito yen.— Damages  in  consequence 
of  privy  built  against  mur  mi- 
togen.   Beaudry  and  Roy 20 

Negligence. — Damages  refused,  where 
the  injury  was  the  result  of  pure 
accident,  and  no  negligence  could 
be  imputed  to  the  defendants. 
Montreal  City  Passenger  Railway 
Company  and  Bignon 121 

New  Trial.    See  Felony. 

Notation. — An  agreement  to  give  dis- 
charge in  full  to  insolvent  "on 
payment  of  composition  within  six 
weeks"  effects  novation,  though 
composition  be  not  paid.  Tees  v. 
MeCuUoch , 135 

Obtaining  Goods  with  intent  to  de- 
fraud.— The  defendant  was  in- 
dicted for  obtaining  goods  from  T. 
W.  B.  with  intent  to  defraud,  and 
convicted  on  evidence  that  showed 
that  he  had  obtained  from  T.  W. 
R:  an  order  for  the  delivery  of  the 
goods,  promising  to  pay  cash,  but 
Jailing  to  do  so,  and  oecoming  in- 
solvent a  few  day 8  after.  He  had 
had  other  transactions  with  T.  W. 
R.  and  had  met  his  engagements 
in  them.  Held,  that  the  convic- 
tion was  sustained  by  the  evidence 
and  could  not  be  disturbed.  Re- 
gina  v.  McDonald. 34 

Opposition. — A  person  holding  property 
merely  as  an  agent  cannot  file  an 
opposition  afin  de  distraire  in  his 
own  name.  Pennoyer  and  Butler.     21 

Partnership. — An  unfulfilled  promise  to 
admit  an  employee  to  a  share  of 
the  partnership  business,  held  not 
to  make  the  employee  liable  to  7 
share  in  the  losses.  FarreU  v. 
Glassford.  37 

Partnership. — B.  and  H.  being  sued 
jointly  as  the  firm  of  B.  &  H.,  H. 


page 
pleaded  that  the  firm  was  com- 
posed of  himself  and  B.'s  wife. 
The  partnership  was  not  regis- 
tered, and  credit  was  given  to  B. 
and  H.,  the  reputed  partners. 
Held  that  H.  was  liable.  Tour- 
viUeY.Bell \..    41 

Partnership. — The  debtor  of  a  firm  can- 
not set  off  against  the  partnership 
claim  a  debt  due  to  him  by  one  of 
the  partners.  RoUand  v.  St. 
Denis 110 

Party  in  a  Cause.    See  Witness. 

Pauper.  See  Appeal  in  forma  Pauperis. 

Payment.  Banking  institutions  are  not 
liable  for  any  deficit  in  packages 
of  silver  paid  out  by  them,  unless 
the  silver  be  counted  and  the  de- 
ficit made  known  before  the  pack- 
ages are  taken  from  the  bank. 
Brown  v.  Quebec  Bank 253 

Payment. — Note  paid  by  goods.   Angers 

and  ErmaUnger. 158 

Possessory  Action. — In  order  to  main- 
tain an  action  en  complaints,  the 
plaintiff  must  have  had  exclusive 
and  uninterrupted  possession  ofN 
the  property  during  the  year  and 
day  previous  to  the  institution  of 
the  action.    Morvn  and  Palsgrave  111 

Possessory  Action. — See  Complainte. 

Practice. — The  Court  may  discharge  a 
cUlibSrc,  and  order  the  case  to  be 
inscribed  on  the  role  d1enquite  for 
the  purpose  of  allowing  the  plain- 
tiff to  complete  his  answers  to  in- 
terrogatories sur  faits  et  articles^  ' 
where  the  interrogatories  have  not 
been  answered  properly  at  first. 
Jones  and  Lemoine 16 

Practice. — Special  answer.  Defects  in 
declaration  not  supplied  by  alle- 
gations of  special  answer.  Gibson 
smdMoffatt 60 

Practice.    See  Appearance. 

Prescription. — The  Statute  of  Limita- 
tions must  be  pleaded  by  an  ex- 
ception, and  cannot  be  put  in  issue 
by  a  demurrer.  Wilson  and  De- 
mers 252 

Prescription  of  ten  years.    Hogle  and 

McCorkiU. 108 

Principal  and  Agent — Agents  who  do 
not  disclose  the  names  of  their 
principals  (who  are  individually 
unknown  to  the  creditor)  are  per- 
sonally liable.  Lovell  and  Camp- 
bell   131 

Promissory  Note. — The  holder  of  a  pro- 
missory note  who  has  alleged  that 
his  title  thereto  is  derived  from  an 
endorsement,  which  is  afterwards 
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proved  to  be  a  forgery,  even  al- 
though he  may  be  acting  in  good 
faith,  cannot  recover  the  amount 
of  the  note  from  any  of  the  pre- 
vious endorsers.  Larue  and  Evan- 
turel 112 

Promissory  Note.    See  Evidence. 

Railway  Company,  held  not  liable  for 
animals  killed  on  the  track,  the 
accident  having  occurred  in  winter 
while  the  fences  of  the  owner  were 
down.  Montreal  and  Champlain 
Railroad  Company  and  Perras. . .     17 

Rebellion  a  Justice. — Held^  that  a  re- 
turn made  by  the  Sheriff  of  rebel- 
lion d  justice  is  sufficient  evidence 
to  justify  the  Court  in  making  a 
rule  against  the  defendant,  for 
contramte  par  corpsf  absolute, 
where  the  defendant  does  not  ap- 
pear. C.  S.  L.  C.  cap.  83,  sec.  143 
-145.    Crebassa  and  Massue 22 

Report  of  Distribution.  See  Court 
of  Rehew. 

Revindication. — A  person  cannot  reven- 
dicate  property  as  the  owner  there- 
of) and  at  the  same  time  brine  an 
action  for  the  price  for  which  he 
sold  the  said  property.  Gibson 
and  Moffatt 67 

Revendication  by  proprietor  of  piano 
sold  at  a  judicial  sale  of  the  ef- 
fects of  the  lessee.  Nordheimer 
v.  Duplessis 105 

Review,  Court  of. — The  Superior  Court 
sitting  as  a  Court  of  Review,  has 
no  power  under  the  statute  to  re- 
vise judgments  in  cases  which  are 
not  susceptible  of  an  appeal.  Toy- 
lor  v.  Multin 200 

Saisib- Arret. — The  Court  cannot,  in  a 
contestation  upon  a  saisie-arret, 
look  into  accounts  between  the 
garnishee  and  a  party  not  in  the 
record,  in  order  to  determine 
what  may  be  due  from  the  gar- 
nishee to  the  defendant.  Ireland 
v.  Gregory 132 

Sale.— A  person  sold  certain  timber  to 
two  different, parties  who  both  had 
possession.  Held,  that  the  title 
of  the  first  purchaser  prevailed 
over  that  of  the  second.  Russell 
v.  Guertin 42 

Sale  of  property  under  seizure.  Bur- 
roughs and  Kiernan 108 

Sale. — Deed  of  sale  declared  fraudulent, 
and  the  vendor  ordered  to  pay 
over  the  proceeds  under  tsaisie- 
arrU  in  his  hands.  McDonald 
and  Nwin 151 
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Sale.— The  Court  will  not  adjudicate 
upon  a  demand  to  annul  a  deed  of 
sale,  where"  persons  interested  in 
the  deed  have  not  been  made  par- 
ties to  the  suit.  Lemoine  v.  lit 
onais \U 

Sale. — Where  goods  such  as  iron,  are 
sold  as  merchantable  and  in  good 
order,  the  purchaser  may  claim  a 
deduction  for  the  damaged  condi- 
tion of  the  goods,  though  he  made 
an  examination  before  receiving 
them,  to  test  the  quality.  Benson 
v.Mulholland 185 

Separation  be  Bienb. — Held,  that  an 
action  en  separatum  ds  biens  may 
be  instituted  in  the  district  where- 
in the  defendant^  summoned  by 
personal  service,  according  to  C. 


S.  L.  C,  cap.  82,  sec.  26.  Hanoi* 


19 


200 


and&t.  Jean. 

Service — Notice  taken  by  Court  of  Ap- 
peals of  defective  return  of  service. 
woodman  and  Genier . 

Service.— Under  C.  S.  L.  C.  cap.  83,  sec 
67,in  cases  oisoisugogerie^e^i^ 
sufficient  service  of  the  declaration 
to  leave  a  copy  at  the  prothono 
tary's  office,  and  it  is  not  neces- 
sary that  the  ordinary  delays  for 
service  should  be  allowed  between 
such  service  of  declaration  and 
the  return  of  the  action.  Brakadi 
and  Bergeron 67 

Slander,— The  use  of  the  term  '  loafer5 
is  slanderous,  and  gives  ground 
for  damages.  Lighihall  v.  Walker   43 

Usage. — Droit  by  usage  of  timber  on  com- 
munal land.  Base  SI.  AnMne  and 
Lozeau 154 

Usurious  Interest.    See  Assignee. 

Warrant  op  Commitment. — A  formal 
warrant  of  commitment  may  be 
•  substituted  for  an  informal  one, 
and  the  substitution  need  not  be 
mentioned  in  words  in  such  sub- 
stituted warrant  Begin*  v.  Mur- 
ray     87 

Warrant  op  ^Commitment.— iSee  Extra- 
dition. 

Witness.— The  statute  prohibiting  hus- 
band and  wife  from  being  exam- 
ined for  ox  against  each  other  in 
eivil  cases  suffers  no  exception 
where  the  husband  is  the  sole  agent 
of  his  wiie,  &marehande  pmbtique, 
and  sole  manager  of  her  business 
under  a  power  of  attorney.  Ireland 
v.  Duehesnay 22T 

Witness. — Any  one  in  public  employ  is 
entitled  to  be  taxed  as  a  witness  j 
and  if  he  is  a  professional  man, 
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he  must  be  taxed  at  the  rate  which 
the  tariff  allows  to  practising  mem* 
hers  of  the  profession,    EocheUe 

v.Forgucs 186 

Writ  of  Appsau— Where  the  delay  m 
returning  a  writ  of  appeal  is  earned 
by  the  neglect  of  the  Prothonotary, 
aod  not  of  the  appellant,  the  latter 


Writ 


pass. 
may  nevertheless  be  condemned 
to  pay  the  costs  of  the  respondent's 
motion  to  have  the  appeal  dis- 
missed.   Femer  v.  Dillon 160 

of  Erbob*— No  writ  of  error  lies 
from  a  judgment  in  a  ease  of  con- 
tempt.   Ramify  v.  Regfaa 2S1 
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Adultery — Judicial  separation 120 
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Agent,  Principal  and 118 

AHen— Copyright. 92 

Alimony— Ejuunination  of  Husband. ...    47 

Alimony,  permanent 263 

Alveus  of  a  running  stream 173 

Ancient  Lights 48 

Appeal  to  Privy  Council 174 

Auction,  Sale  at— Puffers 48 

Bailment  of  Pawn  or  Pledge — Interest 
under  original  Pledge  not  determined 

byRepledge 254 

Ballet  Divertissement 139 

Bankruptcy— Fraudulent  Assignment  94 ; 
Deposit  of  Policy  115 ;  Secret  Bargain 
1 15 ;  Official  Assignees  142 ;  Action  for 

felse  representation  . . .  * 262 

Bible,  Family 179 

Bill  of  Exchange --» Indorsement    "in 

need  "  95 ;  Acceptance  for  honor 258 

Bill  of  Lading— Power  to  Shipowner  to 

landgoods 119 

Bill  of  Lading 177 

Blockade,  breach  of. 47 

BootyofWar 263 

Bottomry  Bond 47 

Breach  of  Promise  of  Marriage 178 

Carrier— Inequality  of  Charge  140 ;  Mea- 
sure of  Damages. 178 

Carriers  —  Delivery    within   reasonable 

time 266 

Carriers  by  Railway — Undue  prejudice .  260 

Charity— Grammar  School 114 

Charter  party— Substituted  contract 261 

CodioiL  insertion  of  clause  by  consent. .  180 

Collection  of  parcels 260 

CommdUwt  and  fWpojtf,  definition  o£..  176 
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Commissioners  for  a  public  purpose,  lia- 
bility of 25ft 

Company — Application  for  shares  93 ; 
Contract  to  take  shares  116 ;  Forfeiture 
of  shares  118,  142 ;  Shares  taken  by 
Executors  143;  Authority  of  Directors  262 
Companies1  Act— Prospectus— Misrepre- 
sentation    144 

Composition— Bankruptcy — Secret   bar- 
gain   115 

Consideration,  nominal'. 116 

Contempt  of  Court 241 

Contract,  construction  o(  261 ;  Void  for 
immorality  178  ;    Dlegality— Wager. .  179 

Conviction,  proof  of. 260 

Copyright — Alien — Temporary  residence 

within  the  Realm  92 ;  Directory 177 

Corporation — Public  Improvements  168 ; 

Contract  not  under  seal  255  j  Damages.  1 7S 
Costs— Unsuccessful  opposition  to  Will.  141 

Covenant— Nullity  of  Marriage 179 

Damage,  measure  of— Trade  mark 117 

Damage  by  Fire,  proximate  cause 177 

Damages-Corporation  173;  Fraudulent 

misrepresentation 260 

Deed,  attestation  of. 118 

Demurrer — Res  Judicata 94 

Descent,  rules  of. 256 

Directory — Copyright 177 

Discharge  of  Jury,  effect  of 136 

Disorderly  House 141 

Dissolution  of  Marriage  180 j  Cruelty- 
Drunkenness  181 

Divorce  in  Scotland — Marriage  in  Eng- 
land  H7 

Escape,  action  against  Sheriff 257 

Evidence,  parol,  admitted  to  explain  am- 
biguity in  will 45 

Executes,  shares  taken  by 143 

Family  Bible 170 

False  Pretences— Intent 141 

Felony— Discharge  of  Jury 13$ 

Digitized  by  VjOOQIC 


298 


INDEX  TO  ENGLISH  LAW  REPORTS. 


PAGE 

Fiduciary  relation-Vendor  and  Purchaser  144 
Frauds,  Statute  of,  142,  257 ;   Part.Per- 
formance  92  ;   Parol  variation   of  a 

written  contract 140 

Fraudulent  assignment 94 

Gift,  incomplete 72 

Grammar  School 114 

Immoral  purpose 176 

Indorsement    "  in   need  "—Bill  of  Ex-  > 

change 95 

Infant — Religious  Education 143 

Influence,  undue 143 

Information  leading  to  apprehension  of 

offender 216 

Injunction — Board  of  Health 95' 

Insolvency — Foreign  Court  143  5  Partner- 
ship   174 

Insurance — Proximate  cause  of  Loss  or 

Damage 177 

Insurance, Marine  216;  Implied  Warranty 

of  Seaworthiness 257 

Insurance  Company — Lost  Policy 143 

Interest,  disqualifying 135 

Interest  in  Justices  sitting  upon  the  In- 
quiry    218 

Joint  Stock  Company — Shares  taken  by 

Executors 143 

Judicial  Separation — Adultery 120 

Jury,  discharge  of,  effect  of 136 

Justice  of  the  Peace — Disqualifying  in- 
terest    135 

Land-owners,  adjoining 260 

Lateral  support,  right  to. ' 260 

Letters  Patent— Prolongation  of  term. . .  175 
Level  crossing  on  a  Railway,  duty  of 

Company  in  keeping 24,    44 

Libel  —  Inadequacy  of  Damages  255  ; 

Matter  of  public-  interest 255 

Light — Lateral  Obstruction 91 

Lights,  ancient 48 

Limitations,  Statute  of  —  Acknowledg- 
ment  288 

Marine  Insurance  259 ;  General  average.  216 
Marriage,Dis8olution of,  46,142,180;  Nul- 
lity of;  180 :  Malformation  of  woman .     46 
Marriage  in  England — Divorce  in  Scot- 
land   117 

Master  and  Servant — Nuisance  255 ;  Lia- 
bility for  damage  176  ;  Second  offence 
181  ;  Negligence  of  fellow-servant — 
Common  employment  135 ;  Negligence 

of  fellow-servant 178 

Master  of  vessel;  expenses  incurred  by. .  263 

.  Master's  wages — Maritime  Lien 36 

Money  paid 259 

Mormon  Marriage — Polygamy 180 

Negligence — Unfenced  hole  177 ;  Danger- 
ous instrument  179;  Nuisance  119; 
Railway — Level  crossing  24 ;  Injury  to 
foot  passenger — Absents  of  protection 
for  carriage  traffic  44 ;  Of  fellow-ser- 
vant   135 


pass 

Neutral,  blockade-running 4T 

Nuisance — Master  and  Servant 255;  Sale 

93;  Negligence  119;  Sewage 115 

Nullity  ofMarriage 46,  119 

Parol  acceptance  of  written  proposal  288 ; 
Agreement— Tenancy  168 ;  Declaration 

ofTrust 72 

Partnership — Agency — Perception  of  pro- 
fits 119;   Specific  performance    144; 
Liability  of  New  Firm  for  debts  of  old.  174 
Patent — Joint  Grantees  92;  Prolongation 

of  Term 175 

Pawn  or  Pledge,  bailment  of. 254 

Policy — Bankruptcy  115;  Marine. ITS 

Polygamy — Mormon  marriage ISO   ' 

Pretences,  false — Intent. 141 

Principal  and  Agent  118;  Pre-payment  | 

139 :  Sale  by  Auction  181 ;  Extent  of 

Authority— Secret  Limit 2S3 

Principal  and  Surety 140,  259 

Promissory  Note 1*1 

Prostitution  of  Wife  by  coercion  of  Hus- 
band  Itt 

Public  Company — Forfeiture  of  Shares. .  142 

Public  Improvements — Corporation 16$ 

Railway— -Lands  in  juriously  affected  119: 

Carrier,  Inequality  of  Charge 140 

Railway  Company — Level  crossing  135 ; 
Duty  of,  in  keeping  a  level  crossing  24, 
44 ;  Acceptance  of  Bills  of  Exchange  by 
258 ;  Inequality  of  charge  for  "  Packed 

Parcels"  .../ 45 

Rape — Idiot — Consent liO 

Receiving — Delivery  by  owner  141 ;  Joint 

Indictment 179 

Release — Covenant 116 

Ees  Judicata — Demurrer $4 

Riparian  Ownership— Alveus  of  a  run- 
ning stream ITS 

Sale — Nuisance 9$ 

Sale  by  Auction — Principal  and  Agent 

181 ;  Re-sale 173 

Salvage — Contract  to  tow 263 

Seaman's  Will — Surgeon  in  the  Navy. . .     45 

Sewage — Nuisance 11  i 

Shares,  application  for — Minute  book. . .     9:5 
Sheriff  263;  Escape— Measure  of  damages  257 
Shi  j) — Proof  of  ownership primd facie  evi- 
dence of  employment  of  those  on  board  254 
Shipping — Marine  policy  178;    Charter 
party  261 ;  Marine  Insurance  259 ;  De- 
viation   .■ 262 

Signature  to  Will,  position  of 45 

Solicitor — Liability  o£  Trustee 95 

Specific  Performance 14J 

Statute  of  Frauds  262 ;  Part  performance 
92 — Contract  to  answer  for  the  debt  or 
default  of  a  third  person  13^— Agree- 
ment to  make  Will  142 — Memorandum 
of  the  bargain  257 — Parol  Acceptance  2S£ 
Statute  of  Limitations — Acknowledgment  2S^ 
Stoppage  in  transitu 257 


Digitized  by 


Google 


INDEX  TO  ENGU8H  LAW  REPORTS. 


299 


PAG> 

Succession,  irregular 176 

Succession  Duty 48 

Surety— Increase  of  the  duties  of  the  prin- 
cipal debtor 140 

Tender  under  protest 261 

Threat  to  accuse  of  an  infamous  crime . .  141 
Trade  Mark  142 — Measure  of  Damage 

117— Use  of  particular  numbers 144 

Trespass— Duty  of  owner  of  land 262 

Trial,  second 136 

Trustee— Fraud— Solicitor 96 

User— Dedication 116 

Undue  Influence — Confidential  relation.  143 
Vendor  and  Purchaser  258 — Fiduciary 

relation  144 — Sale  by  auction 48 


page 
Vendor,  unpaid— Stoppage  in  transitu. .  257 

Vice-Admiralty  Court 174 

Wager— Illegality 179 

Warranty  on  sale  oi  horse 240 

Will  181 — Ambiguity — Parol  evidence  45 
—Position  of  Testator's  signature  45— 
Seaman's  will  45 — Revocation — Two 
partly  inconsistent  wills  admitted  to 
Probate  141— Codicil  142— Knowledge 
and  approval  of  its  contents  142— Gift, 
original  and  substitutional  173 — Con- 
struction of  177— Attestation  of  288— 

Clause  following  signature 288 

Witness— Incompetency 179 


INDEX  TO  MISCELLANEOUS  MATTERS  CONTAINED  IN  THIS  VOLUME. 


.     Page. 

Action  qui  tarn 243 

American  Law  Register,  The 197 

American  Law  Review,  The 101 

Admissions  to  practice 102,  220 

Admissions  to  study 102t  220 

Advocate  conducting  his  own  case 222 

Appeals,  March  Term,  1866 5 

Appeals  in  formd  pauperis !  145 

Appointments,  Legal 59 

Assignments 192,  198,  220,  245,  269 

Authority  of  Counsel 169 

Bankruptcy 192,  198,  220,  245,  269 

Bar  of  Lower  Canada  123;  By-Laws,  Ac. 
197;  Diplomas  registered  150;  Pro- 
posed changes  in  tne  Act  respecting 

the 1 

Bill  of  Costs,  The 172 

Bills  withdrawn 72 

British  North  America  Act,  The 266 

Brougham's  Advice  to  Macaulay 286 

Bruce,  Sir  James  L.  Knight 148 

Burrows,  Trial  of  Mr.,  for  manslaugh- 
ter  101 

Cairns,  Sir  Hugh 151 

Canadian  Scenery,  Pye's. 197 

Code,  changes  in  the  Law  effected  by  the  101 

Code  of  Civil  Procedure 25 

Confederate  Cotton  Loan,  The 219 

Contempt  of  Court  145 ;  The  McDermott 
case  241 ;  The  Ramsay  case  121 ; 

Chancellor  Kent  on 217 

Costs,  Instructions  as  to 196 

Counsel,  Authority  of. 169 

Cranworth,  Lord,  Retirement  of. 124 

Daoust,  Mr.  M.P.P 72 

Digest  of  English  Law 151 

Dinner,  Complimentary,  by  the  Montreal 
Bar 103« 


Page. 
Dorion  (Mr.  J.'B.  E.).  Assault  on,  in  the 

House  of  Assembly 56 

Driscoll  Contempt  Case,  The 267 

Ejectment,  Actions  in 58 

English  Law  Courts 7 

Erie,  Chief  Justice 147 

Executions,  Mr.  Morns'  Bill  for  Private.  29 

Executions,  Private .'  24 

Hxtradition  of  Lamirande 73,  97 

Felony,  New  Trial  for . . 77 

Fenian  Prisoners  in  Lower  Canada,  Trial 

of 126 

Grand  Jury  System 98 

Habeas  Corpus 124 

Habeas  Corpus  Act 6 

Holt,  Judge  Advocate 96 

Homicide,  excusable 102 

Indictments,  Secret,  by  Grand  Juries. . .  101 

Insolvent  Act,  The 193 

Inspection  of  Registry  Offices 28 

Interest  and  Usury 3 

Judgments,  Facilities  for  rendering 54 

Judicial  Labour 4 

Judiciary  of  Lower  Canada,  The .*.  265 

Jury,  "  agreeing  to  disagree," 270 

Kent,  Chancellor,  on  Contempt  of  Court.  217 

Lafontaine,  Mr.  Justice 49 

Lamb,  In  re. 193 

Lamirande,  The  Extradition  of. 73 

Lamirande,  The  trial  of. 148 

Lawless  Aggressions,  Act  respecting 6 

Law  Magazine  and  Law  Review 197 

Law  Reporting,  in  England,  Ireland,  and 

Upper  Canada. 77 

Lawyers,  lowly  origin  of  distinguished  . .  2 

Lefroy,  Chief  Justice 125 

Legal  Appointments 59 

Legal  Appointments  in  Ireland 104 

Digitized  by  VjOOQIC 


300 


INDEX  TO  MISCELLANEOUS. 


PAGE. 

Legal  Appointments  in  England 126 

Legal  Expense*  in  England. 171 

Legislative  Assembly,  holding  a  stranger 

as  prisoner. 66 

Lower  Canada  Report*,  The 268 

McDermott  Case,  The 241 

Mack,  The  Case  of. .*...  122 

Magic  and  Witchcraft 79 

Megantic,  County  o£ 219 

Meredith,  appointment  of  Mr.  Justice,  as 

Chief  Justice  of  the  Superior  Court  6 
Montreal  Bar,  suggested  amendments  of 

Code  of  CivifProeedure  by  the 25 

Montreal  Bar,  Annual  Report 285 

New  Publications 101,  197 

Notarial  Deeds  not  countersigned 28 

Ottawa  District , 29 

Ottawa  District,  The  Judge  of  the 49 

Pollock,  Chief  Baron 103 

Post  Office  Regulations 197 

Price  of  Justice,  The 99 

Prisoner  in  the  House  of  Assembly,  A.  56 

Private  Executions " 24 


Privy  Council 126 

Punch's  Legal  Intelligence 96 

Ramsay  v.  Regina 267 

Ramsay  Contempt  Case,  The. 21? 

Ramsay's  <Mr.  T.  K.)  letter  respecting 
Mr.  Justice  Drummond,  and  die  Ex- 
tradition of  Lamirand> 75 

Regina  t>.  Burrows 101 

Regina  v.  Daoust* 103 

Registration  Duties 59 

Registry  Offices,  Inspection  of. 28 

Reporting  extraordinary 169 

Retainers 169 

Revision  Court  at  Montreal 270 

Royal  Insurance  Company  v.  Knapp.. . .  219 

Testamentary  Brevity 222 

Upper  Canada  Law  list 29 

Usury,  Interest  and 3 

Wax  Tapers  at  Funeral  Ceremonies 199 

Wrights  (Mr.)  Speech  respecting  Mr. 

Justice  Lafontaine 53 

Writs  of  Attachment 192,  199,  221 


Digitized  by 


Google 


THE 


Canada  Law  Journal. 


A    MAGAZINE  OF  JUEISPETOENCE. 


tf4tt*4  ftg  fame*  Jfo*»,  gMtowafc, 


VOL.  III.-JULY  w>  DECEMBER,  1867. 


Pflttrtxl: 

PRINTED  AND  PUBLISHED  BY  JOHN  LOVELL,  ST.  NICHOLAS  STREET. 

1867. 


Digitized  by 


Google 


Digitized  by 


Google 


CONTENTS  OF  VOL.  III. 


PAGE 

Proem  to  Volume  the  Third 1 

Queen's  Counsel 1 

Monthly  Notes  of  Case* 1 

Indian  Marriages  . .  ♦  *   -  I 

The  Retirement  of  Mr,  Justice  Aylwin  2 

The  Code  of  Civil  Procedure 2 

He gistration  in  the  Province  of  Quebec  2 

Drummond  County . 3 

Appointments  . , ...  .3,  23,  75,  99,  125 

Notices  of  New  Publications..^,  4,  74,  123 

Mr.  F.  W.  Torrance  on  Eloquence  . ...  4 
Bankruptcy,  Assignments,  8,  28,  72,  75, 

100,  124 

law  Journal  Reports,  ..10,  56,  83, 117,  125 

Monthly  Note* 17,  36,  65,  90, 119,  142 

Recent  English  Decisions..,. 20,  70,  94,  116 

The  U.  S.  Judiciary. . . . .  .23,  42 

lAwyera  in  the  House  of  Commons , .,.  24 

Irish  Law  Appointments 24 

Beport  of  the  General  Council  of  the 

Bar.... 25 

Increase  of  Sentence. , , * 26 

Deficiency  of  Judges  in  English  Courts  26 

Privy  Council  Case — In  re  Wallace. ...  29 
Legal  Status  of  the  Church  of  England 

in  the  Colonies. . 39 

Digest  of  Law  Commission r  45 

The  Marriage  Laws  in  Upper  Canada..  49 

Writs  of  Error. 49 


PAOl 

Judicial  Changes  in  England 51 

Corruption  of  the  Bench  in  the  United 

States , ^ 52 

Admissions  to  Legal  Study.. i * ,  73 

Judicial  Pensions .. ..  73 

Law  Reform  in  England. 73 

The  Unanimity  of  Juries 75 

Michaelmas  Term  in  England 78 

A  Book  about  Lawyers 80,  108 

A  Quaker  Juror 96 

The  Three  Degrees  of  Comparison. ...  96 

Our  Enqu&te  System 97 

The  Court  of  Appeals 97 

Nova  Scotia  Judges 98 

Privy  Council .. 98 

The  Howknd  Will  Case 98 

Re gulfie  General es . .  99 

An  American  Lawyer  in  London ......  101 

The  Bench  and  Bar  at  Hong  Kong 107 

Squatters 121 

The  Landlord's  Privilege 121 

The  Court  of  Appeals.. . , . . , .  121 

Five  and  Twenty  Years  Ago , .  121 

Supplementary  Factums  in  the  Court 

of  Appeals ,  T 122 

The  Patent  Iaws 122 

Privy  Council— Scott  r.  Paquet 136 

Singular  Divorce  Suit, 144 


Digitized  by 


Google 


Digitized  by 


Google 


July,  1867.] 


THE  CANADA  LAW  JOURNAL. 


Ut  (Sauada  gaw  fowrual 


Vol.  III.  JULY,  1867. 


No.  1. 


PROEM  TO  VOLUME  THE  THIRD. 

As  the  beginning  of  the  Third  Volume  of 
the  Lav  Journal  coincides  with  the  begin- 
ning of  a  new  era  in  our  history,  we  have 
thought  proper  to  drop  the  prefix  "  Lower" 
from  the  title,  and  to  adopt  the  more  general 
title  of  "  Thk  Canada  Law  Journal."  For 
while  the  jurisprudence  of  that  central  por- 
tion of  Canada,  hitherto  styled  Lower  Cana- 
da, will  continue  to  receive  special  attention 
in  our  pages,  it  has  become  necessary  that 
the  scope  of  the  Law  Journal  should  be  en- 
larged so  as  to  include  the  jurisprudence  of 
the  Confederation,  and  to  keep  pace  with  the 
legislation  of  the  House  of  Commons,  to  which 
have  been  confided  the  important  subjects  of 
Bankruptcy,  Bills  of  Exchange  and  Promis- 
sory Notes,  Banking,  Marriage  and  Divorce, 
&c,  and  the  Criminal  Law. 

There  is  no  good  reason  why  there  should 
not  be  a  gradual  assimilation  of  the  law  of 
all  parts  of  the  Dominion  of  Canada.  In  all 
civilized  countries,  the  differences  between 
the  beat  legal  minds  are  narrowing  and  dwin- 
dling away.  The  writings  and  dicta  of  Ame- 
rican jurists  are  received  with  respect  in  the 
highest  European  Courts,  and  vice  versa.  All 
educated  men  must  feel  it  their  duty  to  do 
what  they  can  towards  assisting  the  establish- 
ment of  a  broad  and  uniform  jurisprudence. 


QUEEN'S  COUNSEL. 

The  creation  in  one  day  of  two  dozen 
Queen's  Counsel  in  the  Province  of  Quebec 
alone  has  naturally  excited  much  criticism. 
Some  received  the  announcement  with  violent 
indignation,  others  with  contemptuous  indif- 
ference, but  no  one,  as  far  as  we  have  ob- 
served, has  had  a  word  to  say  in  justification 
or  apology.  The  precise  amount  of  honor 
attaching  to  the  letters  Q.  C.  was  previously 
somewhat  vague  and  uncertain.  We  knew 
that  the  title  was  frequently  conferred  as  a 
reward  for  electioneering  services ;  that  it  was 


not  uncommonly  bestowed  on  partisans  of 
slight  professional  repute  while  it  was  with- 
held from  men  of  sterling  worth  who  meddled 
not  in  "the  muddy  pool  of  politics j"  but  it 
was  still  held  in  some  estimation r  and  the 
silk  gown  was  not  without  dignity.  Now, 
however,  all  ambiguity  on  the  subject  has 
been  removed.  That  which  in  England  is 
the  victor's  palm,  the  prize  of  a  good  tight, 
the  reward  of  a  successful  career,  hue  here 
been  conferred,  in  some  instance*  upon  gen- 
tlemen who  have  long  ceased  to  practise  their 
profession,  and  in  others  upon  political  ad- 
herents of  dubious  antecedents,  The  rank  of 
Q.  C.  has  fallen  to  somewhat  the  same  level 
as  that  of  J.  P.,  or  some  of  the  other  titles 
which  have  been  lavishly  bestowed,  and  if 
there  were  not  another  appointment  for  the 
next  twenty  years,  the  prostrate  dignity  would 
hardly  recover  from  the  shock. 


MONTHLY  NOTES  OF  CASES. 

With  the  present  volume  of  the  Law  Jour- 
nal is  commenced  a  series  of  Notes  of  such 
cases  as  are  either  not  of  sufficient  importance 
to  require  an  extended  report,  or  which  our 
limited  space  will  not  permit  us  to  report  at 
length,  but  which  nevertheless  may  afford 
some  useful  hints.  These  Monthly  Notes 
will  contain  as  nearly  as  possible  the  ipri*- 
sima  verba  of  the  judges,  (pruned  of  redun- 
dancies and  repetitions,)  taken  with  the  aid 
of  stenography,  and  will  be  prepared  specially 
for  the  Law  Journal.  Other  publications 
reprintiug  them  will  please  give  credit. 


INDIAN  MARRIAGES. 

A  case  of  great  interest,  recently  decided 
by  Mr.  Justice  Monk,  will  be  found  in  the 
present  number.  The  points  decided  by  the 
learned  judge  are  that  the  connection  of  a 
white  man  with  an  Indian  woman  in  the  In- 
dian territory  was  a  marriage  valid  in  Chris- 
tendom, and  could  not  be  repudiated ;  that  a 
person  going  from  Lower  Canada  to  the  Indian 
territory  on  .business,  and  leading  a  roaming 
life  in  that  country  for  twenty-eight  years, 
never  lost  his  original  domicile,  and  that  his 
children  by  the  Indian  wife  were  legitimate, 
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and  entitled  to  share  the  community  accord- 
ing to  the  Laws  of  Lower  Canada. 

The  question  of  the  validity  of  such  a  mar- 
riage is  new,  and  as  the  case  will  probably  be 
carried  to  the  Privy  Council,  we  may  in  course 
of  time  look  for  an  interesting  discussion  of 
the  subject  by  the  highest  legal  authorities. 
It  may  be  within  the  recollection  of  our  read- 
ers that  the  validity  of  a  Mormon  marriage 
was  recently  considered  in  England.  Mar- 
riage, as  understood  in  Christendom,  was  de- 
fined by  Judge  Wilde  to  be  the  voluntary 
union  for  life  of  one  man  and  one  woman  to 
the  exclusion  of  all  others,  and  he  held  that  a 
marriage  in  a  country  where  polygamy  is 
lawful  between  a  man  and  woman  who  pro- 
fess a  faith  which  allows  polygamy  is  not  a 
marriage  as  understood  in  Christendom.  A 
Mormon  marriage  was  therefore  held  invalid. 
In  the  case  of  Connolly,  though  we  think  it  to 
be  taking  a  very  extreme  view  to  say  that  po- 
lygamy was  not  lawful  in  the  Indian  country, 
yet  the  husband  of  course  did  not  profess  a 
faith  which  permitted  polygamy. 


THE  RETIREMENT   OF   MR.  JUSTICE 
AYLWIN. 

The  Bench  of  the  Province  of  Quebec  has 
sustained  a  serious  loss  in  Mr.  Justice  Ayl- 
win,  who  announced  his  resignation  of  office 
during  the  last  term  of  the  Court  of  Queen's 
Bench  sitting  on  the  Appeal  side.  It  would  be 
faint  praise  to  speak  of  this  learned  judge  as 
one  of  the  ablest  on  the  Canadian  Bench,  for 
it  would  be  difficult,  if  not  impossible,  to  name 
any  one  so  highly  gifted  with  the  qualities 
which  make  a  great  judge.  Clear  and  forcible 
in  his  statement  of  facts,  powerful  and  con- 
vincing in  his  reasoning,  and  singularly  pleas- 
ing and  impressive  in  his  delivery,  he  never 
failed  to  give  the  hearer  the  idea  that  he  was 
listening  to  a  great  man.  The  vigor  and  abi- 
lity with  which  he  presided  over  the  Crown 
sittings  of  the  Queen's  Bench  made  his  name 
a  household  word  throughout  Lower  Canada, 
and  gained  for  that  Court  an  unwonted  pres- 
tige. Perhaps  somewhat  of  the  impression  of 
ability  he  inspired  was  due  to  the  rapidity 
with  which  he  arrived  at  his  conclusions.  It 
seemed  as  though  it  were  impossible  for  him 


to  be  in  doubt.  At  all  events,  he  seldom  or 
never  betrayed  the  slightest  hesitation  or  nncer- 
tainty  in  the  delivery  of  his  decisions.  Kite, 
cited  by  Morgan,  thus  wrote  of  him :— "  Mi. 
Atlwin  bore  the  reputation  of  the  best  debater 
in  the  Assembly,  a  man  of  in6nite  adroitness 
and  lawyer-like  sagacity,  skilled  in  making  the 
worse  appear  the  better  reason,  and  in  expos- 
ing the  weakness  of  an  adversary's  case." 
The  fame  which  he  won  at, the  bar  and  in  the 
Legislature  has  been  greatly  augmented  by  hi* 
judicial  career,  and  even  while  afflicted  with 
ill  health  and  sickness,  his  zealous  attention 
to  public  duties  has  been  such  as  to  excite 
general  admiration. 

The  reasons  given  by  the  learned  judge  for 
his  retirement  were  not  of  the  most  pleasant 
nature.  He  expressed  deep  dissatisfaction  v 
the  obstacles  that  lay  in  the  way  of  a  prompt 
and  satisfactory  administration  of  justice- 
obstacles  in  part  created  by  the  Executive,  iu 
part  by  his  own  colleagues,  and  in  part  by  the 
unseasonable  loquacity  of  a  few  member*  */ 
the  bar.  However  this  may  be,  we  trust  th^i 
the  great  abilities  of  Mr.  Justice  Ati-wet  ai- 
not  yet  wholly  lost  to  the  profession  and  tfa 
public,  and  that,  being  far  from  the  evening  01 
life,  he  will  yet  win  new  claims  to  the  gn.  . 
tude  of  his  country. 


THE  CODE  OF  CIVIL  PROCEDURE. 

The  Code  of  Civil  Procedure   of  Low*r 
Canada,  revised  and  corrected  in  accordant* 
with  the  Act  of  last  Session,  by  Royal  Pr- 
mation  dated  the  22d  of  June>  was  declared  I 
come  into  force  from  and  after  the  2Pth 
June,  1867. 


REGISTRATION  IN  THE  PROVINCE  OF 
QUEBEC. 

An  important  change  is  about  to  be  txtaJ 
in  the  mode  of  registration,  under  the  pr  • 
sions  of  Arts.  2166—2173  of  the  Civil  Oc 
It  will  be  remembered  that  these  articles  i 
vide  for  the  making  of  plans  by  the  Cotnn 
sioner  of  Crown  Lands,  upon  which  plana,  e*: 
lot  of  land  is  to  be  designated  by  a  nuru 
Copies  of  the  plans  and  books  of  reference 
to  be  deposited  in  the  Registry  Office-, 
notice  thereof  given  by  proclamation,    ^f 
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which  notaries  passing  acts  concerning  im- 
moveables indicated  on  the  -plans,  are  bound 
to  designate  them  by  the  number  given  to 
them  upon  the  plans.  Further,  within  eigh- 
teen months  after  proclamation  bringing  the 
provisions  of  Art.  2168  into  force  in  any  regis- 
tration division,  the  registration  of  any  real 
right  upon  any  lot  of  land  within  such  divi- 
sion, must  be  renewed,  failing  which,  such 
rights  have  no  effect  against  other  creditors 
and  subsequent  purchasers  whose  claims  have 
been  regularly  registered.  By  proclamation, 
dated  28th  June,  1867,  notice  is  given  that  the 
plan  and  book  of  reference  for  the  first  Regis- 
tration District  of  the  County  of  Huntingdon, 
comprising  the  County  of  Laprairie,  has  been 
deposited,  and  the  2nd  of  November  next  is 
fixed  for  the  coming  into  force  of  Art.  2168, 
£0  that  within  eighteen  months  after  the  2nd 
November,  the  registration  of  all  hypothecs 
io  the  County  of  Laprairie  must  be  renewed. 


DBUMMOND  COUNTY. 

By  proclamation  dated  June  28,  the  terms 
of  the  Circuit  Court  for  the  County  of  Drum- 
mond  have  been  altered  and  fixed  as  follows  : 
Three  terms,  each  of  five  days,  from  the  20th 
to  the  24th  of  January,  June,  and  September, 
both  days  inclusive. 


APPOINTMENTS. 


The  Hon.  Sir  John  A.  Macdonald,  K.  C.  B., 
Hon.  George  Etienne  Cartier,  C.B.,  Hon.  Sam- 
uel Leonard  Tilley,  C.B.,  Hon.  Alexander  Til- 
loch  Gait,  C.B.,  Hon.  William  McDougall,  C. 
B.,  Hon.  William  Pearce  Howland,C.B.,  Hon. 
Adams  George  Archibald,  Hon.  Adam  John- 
Ron  Fergusson  Blair,  Hon.  Peter  Mitchell, 
Hon.  Alexander  Campbell,  Hon.  Jean  Charles 
Chapais,  Hon.  Hector  Louis  Langevin,  and 
Bon.  Edward  Kenny,  to  be  members  of  the 
ijoeen's  Privy  Council  for  Canada.  (Gazet- 
ted July  1,  1867. 

The  Hon.  Sir  John  A.  Macdonald,  K.  C.  B. 
io  be  Minister  of  Justice  and  Attorney  Gene- 
m   (Gazetted  July  1,  1867.) 

Charles  Prentice  Cleveland,  of  the  village 
4f  Richmond,  Esq.,  to  be  Registrar  of  the 
County  of  Richmond.  (Gazetted  June  24, 
18«f.) 


Jules  Chevallier,  of  the  town  ofSorel,  Esq., 
to  be  Registrar  of  the  County  of  Richelieu. 
(Gazetted  June  24,  1867.) 

Louis  Baudry,  and  Pierre  J.  U.  Baudry,  to 
be  jointly  Prothonotary,  Clerk  of  the  Circuit 
Court,  Clerk  of  the  Crown,  and  Clerk  of  the 
Peace,  for  the  District  of  Beauharnois. 

Henry  Ogden  Andrews,  Esq.,  the  Hon.  Jo- 
seph Noel  Boss6,  Jacques  Cr6mazie,  Robert 
Mackay,  Charles  Andre"  Leblanc,  Pierre  L4- 
garl,  James  Armstrong,  G6deon  Ouimet, 
Eugene  Urgele  Pich6,  Christopher  Dunkin, 
Louis  E.  Napoteon  Casault,  George  Irvine, 
Frederick  William  Torrance,  George  Futvoye, 
Frederick  C.  Vannovous,  Louis  Charles  Bou- 
cher de  Niverville,  Francois  Pierre  Pomin- 
ville,  William  Hoste  Webb,  Thomas  Weston 
Ritchie,  Thomas  Kennedy  Ramsay,  Philippe 
Joseph  Jolicoeur,  Henry  Joseph  O'Conlon 
Clarke,  Paul  Denis,  and  Henri  Elzear  Tas- 
chereau,  Esquires,  to  be  Her  Majesty's  Coun- 
sel learned  in  the  Law,  to  take  rank  and  pre- 
cedence according  to  the  date  of  their  commis- 
sions as  advocates.  (Gazetted  June  28, 1867.) 

Cyrille  Delagrave,  of  the  City  of  Quebec, 
Esq.,  Advocate,  Norbert  Dumas,  of  the  City 
of  Montreal,  Esq.,  Advocate,  and  Jean-Bte., 
Varin,  of  the  Village  of  Laprairie,  Esq.,  No- 
tary Public,  to  be  Seigniorial  Commissioners 
under  C.  S.  L.  C.  cap.  41.  (Gazetted  June 
1,  1867. 

Joseph  A.  Blondin,  of  Blcancour,  Esq., 
Registrar  for  the  County  of  Nicolet.  (Gazet- 
ted June  1, 1867.) 

Didace  Tass6,  of  the  town  of  Iberville,  Esq., 
Registrar  of  the  County  of  Iberville.  Gazet- 
ted June  1, 1867.) 

Edward  Borne,  of  the  Magdalen  Islands, 
Esq.,  Registrar  for  the  Registration  Division 
of  the  Magdalen  Islands.  (Gazetted  June  29, 
1867.) 

James  Brend  Batten,  of  Westminster,  Eng* 
land,  Esq.,  Solicitor,  to  be  a  Commissioner 
for  taking  affidavits  in  and  for  the  Canadian 
Courts,  in  England.  (Gazetted  June  15, 1867.) 


Alphabetical  Index  to  Statutes. — By 
T.  P.  Butler,  B.  C.  L.,  Advocate.— This  is 
an  Index  to  all  the  Statutes  passed  since  the 
date  of  the  Consolidated  Statutes  (1859),  with 
an  Appendix  showing  the  amendments  to  the 
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Consolidated  Statutes.  Members  of  the  pro- 
fession thus  have  in  a  convenient  form  what 
almost  all  find  it  necessary  to  do  for  them- 
selves, in  order  to  keep  pace  with  new  enact- 
ments. 

Tableau  General  des  Avocats.— This  list 
of  Advocates  in  Lower  Canada,  whose  diplo- 
mas have  been  enregistered  by  the  General 
Council,  has  now  been  issued  by  Mr.  Gon- 
zalve  Doutre,  the  Secretary-Treasurer  to 
the  General  Council.  The  list  contains  the 
names  of  about  one  thousand  advocates,  many 
of  whom,  however,  have  left  the  profession 
for  other  avocations.  No  one  has  the  right 
to  practice  unless  his  name  is  inscribed  on 
this  Boll,  with  the  exception  of  those  recently 
admitted  to  the  Bar,  whose  names  will  be 
inserted  in  due  course. 


MR.  F.  W.  TORRANCE  ON  ELOQUENCE. 

The  following  is  the  able  address  of  Mr.  F. 
W.  Torrance,  Professor  of  Civil  Law,  at  the 
last  Convocation  of  the  McGill  University. 
It  was  addressed  chiefly  to  the  law  students 
present,  and  we  have  much  pleasure  in  lay- 
ing it  before  a  wider  legal  circle. 

Mr.  Chairman,  Gentlemen,  and  Members 
of  Convocation ;  I  desire  to  speak  to  you  on 
the  subject  of  oratory  or  eloquence — the  art 
of  oratory  or  eloquence.  Art  itself  has  late- 
ly been  defined  by  John  Stuart  Mill,  the  po- 
litical philosopher,  in  an  address  which  he 
delivered  to  the  students  of  a  Scotch  Univer- 
sity,* last  February.  He  defines  art  as  the 
endeavour  after  perfection  in  execution.  He 
says  that  besides  the  intellectual  and  moral 
education  promoted  by  universities,  there  is  a 
third  division  barely  inferior  to  them,  and  not 
less  needful  to  the  completion  of  the  human 
being.  He  meant  the  aesthetic  branch ;  the 
culture  which  comes  through  poetry  and  art, 
and  may  be  described  as  the  education  of  the 
feelings,  and  the  cultivation  ef  the  beautiful. 
The  art  of  eloquence  is  certainly  connected 
with  the  education  of  the  feelings  and 
the  cultivation  of  the  beautiful,  and  I  may 
therefore  define  it  as  the  endeavour  after 
perfection    in    speaking.     I    cannot    agree 

*St.  Andrews. 


with  those  who  regard  oratdry  as  obso- 
lete. The  faculty  of  speech  is  one  of  the  no- 
blest of  man's  gifts,  and  so  long  as  the  living 
voice  appeals  as  it  does  to  our  sympathies 
and  social  instincts,  the  art  of  oratory  or  the 
endeavour  after  perfection  in  the  use  of  the 
living  voice  cannot  be  obsolete. 

The  art  of  oratory  is  among  the  noblest— 
is  perhaps  the  noblest  among  human  arts.  It 
is  also  more  closely  allied,  than  we  often 
think,  to  poetry  and  music;  and  it  is  as  cap- 
able of  cultivation  as  any  fine  art,  like  music, 
painting,  and  sculpture. 

In  oratory,  two  things  widely  different  have 
to  be  considered. 

First. — The  composition  of  an  oration  or 
speech. 

Secondly. — Its  delivery. 

First,  as  to  its  composition.  I  will  assum' 
that  you  have  a  certain  power  or  copious- 
ness of  expression ;  that  you  have  won!  9  si 
command  suited  to  your  subject,  though  n 
this  respect  the  resources  of  men  differ  gmi 
ly.  I  have  somewhere  seen  it  estimated, 
that  a  labouring  man  commands  about  3D 
words,  while  the  average  of  educated  r*  ■■ 
commands  perhaps  3000  or  4000.  A  po*t  of 
orator  of  distinction  will  have  some  10rDO** 
while  a  writer  like  Shakespere  has  need  nil 
fewer  than  15,000. 

I  will  also  assume  that  your  mind  i?  ie 
plete  with  knowledge ;  that  your  coaclu.?! •-> 
are  taken  j  that  your  arguments  are  re.. 
This  is  much,  but  it  is  not  all.   In  what  ma 
ner  will  your  ideas  be  put  forth,  wlnr 
or  vivacity  will  there  be  in  your  ex  pre*, 
what  elegance  or  grace  ? 

It  is  of  much  importance  as  regards 
pressiveness,  where  you  place  your  key  *o 
in  a  sentence,  at  the  beginning,   midJ> 
end,  according  to  the  meaning  you  wi 
convey.    There  should  be  a  conr     te   - 
mony  between  the  words  and  ideas,  the  r_ l 
word  should  be  in  the  right  place.     Th* 
cient  orators  and  poets  aimed  at  an  i  in}  r 
sive  rhythm  and  a  musical  effect,     An 
stance  of  this  is  given  in  Cicero  in  his  descr-j 
tion  of  Verre8  j  and  a  famous  instance    > 
cord  between  word  and  idea  you  may  re 
ber   in  Virgil,    in    his   description    otf 
galloping  of  a  horse  in  the  2d  jEneuf . 
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the  sound  of  the  words  is  strikingly  in  unison 
with  the  idea  to  be  expressed. 

Lord  Brougham  says,  "Our  greatest  ora- 
tors have  excelled  by  a  careful  attention  to 
rhythm,  some  of  the  finest  passages  of  modern 
eloquence  owe  their  unparalleled  success, 
undeniably  to  the  adoption  of  those  Iambic 
measures  which  thrilled  And  delighted  the 
Roman  forum,  and  the  Dactylus  and  Paeoni- 
cus,  which  were  the  luxury  of  the  Attic  Ec- 
desia.  Witness  the  former,  he  adds,  in  Mr. 
Erakine'e  celebrated  passage  respecting  the 
Indian  chief,  and  the  latter  in  Mr.  Grattan's 
peroration  to  his  speech  on  Irish  Indepen- 
dence." 

We  cannot  do  better  than  look  at  the  prac- 
tice of  the  ancients  in  regard  to  the  rhetorical 
art,  in  which  their  remarkable  distinction  was 
the  natural  consequence  of  extraordinary  care 
and  pains.  The  masters  taught  that  what- 
ever might  be  the  qualities  of  the  intellect 
and  the  gifts  of  nature,  these  advantages  were 
of  no  avail  if  they  were  not  aided  by  stubborn 
labor  and  by  persistent  exercises  in  reading, 
writing,  and  speaking.  Cicero  advised  never 
to  speak  with  negligence,  and  to  give  conver- 
sation the  degree  of  completeness  suitable  to 
the  subject;  but  the  best  method,  in  the 
opinion  of  the  teachers,  was  to  write  much. 
H  Write,"  said  Cicero,  "  and  in  this  way  you 
Tvill  the  better  learn  to  speak."  "  The  pen," 
he  says  elsewhere,  "  is  the  best  master  to 
teach  the  art  of  practical  speech."  Quin- 
tilian,  the  most  judicious  of  counsellors, 
advised  writing,  even  though  the  manuscript 
was  laid  aside,  in  speaking.  "  We  must  write," 
he  said,  "  with  much  care  and  very  often ; 
without  which  the  gift  of  improvisation  or 
extemporary  speaking  will  be  a  vain  flow  of 
words." 

It  is  interesting  to  notice  that  the  ancient 
orators  had  a  great  dislike  to  extemporary 
speaking.  Cicero,  even  in  the  busiest  period  of 
Ins  life,  wrote  the  most  important  part  of  his 
pleadings.  Augustus  committed  his  speeches 
to  memory.  Pliny  the  younger,  who  was  full 
of  intelligence  and  grace,  only  extemporized 
when  compelled  by  necessity,  and  said  that 
there  was  only  one  way  of  arriving  at  good 
speaking — reading  much,  writing  much,  and 
speaking  much. 


Another  fact  which  proves  the  highly  arti- 
ficial and  laborious  nature  of  ancient  oratory, 
was  the  preparation  of  proemia  or  introduc- 
tions of  speeches  never  delivered.  Of  these 
proemia  many  are  preserved.  It  would  seem 
that  these  introductions  were  kept  for  use  to 
meet  a  demand  that  might  suddenly  be  made 
upon  a  speaker,  and  for  this  purpose  were 
held  in  the  memory.  Fifty-six  of  these,  writ- 
ten by  Demosthenes,  have  reached  us.  The 
elaboration  of  their  compositions  by  the  an- 
cients was  mqst  remarkable.  Plato,  under 
whom  Demosthenes  is  supposed  to  have 
studied,  was  noted  for  the  care  which  he  took 
of  his  diction.  Cicero  affirmed  that  Plato 
wrote  by  a  kind  of  divine  faculty,  and  it  was 
commonly  said  that  if  the  Father  of  the  Gods 
had  spoken  in  Greek,  he  would  have  used  no 
other  language  than  Plato's.  The  first  of 
ancient  critics  said  of  his  diction  that  it  re- 
sembled a  piece  of  sculpture  or  chasing  rather 
than  written  composition.  He  continued  to 
polish  it  till  extreme  old  age;  and  a  remark- 
able instance  is  given  of  a  note-book  he  kept, 
in  which  he  had  written  the  first  words  of  his 
Treatise  on  Government  several  times  over  in 
different  arrangements. 

Another  notable  characteristic  of  the  an. 
cient  orators  was  the  respect  in  which  they 
held  their  audiences,  as  possessing  a  true  dis- 
cernment of  oratorical  excellence.  The  anec- 
dote is  related  of  Demosthenes,  that  when 
Pytheas  taunted  him  with  his  speeches  smell- 
ing of  the  lamp,  his  answer  was,  "  True,  but 
your  lamp  and  mine  do  not  give  their  per. 
fume  to  the  same  labors."  Cicero  remarks 
himself,  that  it  is  astonishing  that  though 
there  is  the  greatest  difference  between  the 
educated  and  the  uneducated  man  in  action, 
there  is  not  much  in  their  judgments.  On  this 
Lord  Brougham  says :  "  The  best  speakers 
of  all  times  have  never  failed  to  find  that  they 
could  not  speak  too  well  and  too  carefully  to 
a  popular  assembly ;  that  if  they  spoke  their 
best,  the  best  they  could  address  to  the  most 
learned  and  critical  assembly,  they  were  sure 
to  succeed." 

"If,"  says  Henry  Rogers,  in  his  charming 
Greyson  Letters,  "  If  you  would  produce  any 
lively  or  durable  impression  on  any  audience 
(rustic  or  polished  matters  not),  you  must 
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give  them  thoughts  that  strike,  and  these 
must  be  expressed  in  apt  words ;  and  to  speak 
in  this  fashion  will  require,  depend  upon  it, 
very  careful  study." 

In  connection  with  this  part  of  my  subject, 
I  may  be  allowed  to  relate  an  anecdote  of 
Arago,  the  great  French  astronomer,  who 
had  many  gifts  and  much  success  as  a  popu- 
lar speaker.  His  practice  in  beginning  a 
lecture  was  to  select  in  the  audience  the  dull- 
est and  most  stupid-looking  person  he  could 
see,  and  during  his  lecture  direct  all  his  ob- 
servations and  appeals  to  this  individual  in 
particular.  He  was  not  satisfied  that  his  lec- 
ture was  successful  or  produced  an  effect 
such  as  he  desired  among  the  audience,  until 
he  noticed  scintillations  of  intelligence  in  the 
vacant  countenance  of  the  one  auditor  whom 
he  so  flatteringly  noticed.  Following  this 
course  one  evening  in  a  town  in  the  south  of 
France,  where  he  was  lecturing,  he  spent  the 
next  evening  in  company  with  some  of  the 
townspeople,  and  among  them  the  indi- 
vidual in  question.  The  latter  did  not  know 
why  Arago  had  preferred  him  the  night  be- 
fore, but  had  observed  and  been  singularly 
flattered  by  the  preference  of  the  great  as- 
tronomer, and  during  the  evening  loudly  ex- 
pressed his  admiration  of  the  lecturer,  ex- 
claiming that  M.  Arago  was  a  most  charming 
and  fascinating  person,  for  he  seemed  the 
night  before  to  address  all  the  observations  of 
his  exceedingly  interesting  lecture  to  him  in 
particular. 

Next,  as  to  delivery.  This,  for  success,  is 
as  important  as  the  matter  and  manner  of 
composition.  Here  we  have  to  consider  both 
the  action  of  the  speaker  and  his  voice,  and 
I  affirm  that  the  greatest  orators  have  given 
heed  to  voice  and  action  as  much  as  famous 
actors  and  famous  singers.  It  is  related  of 
Demosthenes,  by  Plutarch,  that  returning 
home,  when  a  young  man,  in  discomfiture 
after  failure  to  obtain  a  hearing  of  the  people, 
he  met  his  friend,  the  comedian  Satyrus, 
who,  noticing  his  despondency,  inquired  the 
cause.  On  being  told,  he  asked  Demosthenes 
to  recite  a  famous  passage  in  one  of  their 
poets,  which  he  did.  The  actor  recited  it 
after  him,  but  in  a  style,  and  with  an  effect 
so  different,  that  Demosthenes  saw  at  once 


his  own  deficiencies  in  delivery,  and  resolute- 
ly set  himself  to  remedying  them.  Besides 
studying  under  Satyrus,  he  is  also  said  to 
have  taken  lessons  from  another  actor  named 
Andronicus. 

His  great  antagonist,  JSschines,  was  ban- 
ished to  Rhodes  after  the  famous  contest  for 
the  Crown,  and  in  his  exile  read  to  the  Rho 
dians  his  own  speech,  which  was  much 
admired,  and  afterwards  that  of  his  mal 
Demosthenes,  which  elicited  still  greater 
applause.  Whereupon  iEschines,  not  dispa- 
raging or  belittling  bis  opponent,  as  is  too  often 
our  wont,  exclaimed,  "What  if  you  had 
heard  the  beast  himself." 

Cicero  was  equally  solicitous  about  fr- 
action and  delivery.  He  studied  under  Mole, 
the  rhetorician,  first  at  Rome,  and  afterwards 
in  Greece.  Even  when  holding  the  office  c' 
Praetor  at  Rome,  he  attended  the  school  o: 
Gnipho,  a  celebrated  rhetorician,  and  he  is 
known  to  have  studied  delivery  under  Rosciu* 
and  jEsopus,  who  were  actors,  the  one  in 
comedy,  the  other  in  tragedy. 

I  need  hardly  remind  you  of  the  immoral 
speech  of  Itamlet  to  the  players,  and  hi* 
counsel  not  to  tear  a  passion  to  tatters— {>  t«> 
suit  the  action  to  the  word,  the  word  to  the 
action.,, 

George  Whitfield,  the  great  pulpit  orator 
of  the  last  centuf  y,  had  a  voice  of  such  power 
and  melody,  that  he  could  effectively  address 
an  assembly  of  30,000  people,  and  he  would. 
it  was  said,  make  you  weep  by  his  pronun- 
ciation of  the  word  Mesopotamia.  It  to* 
said  that  so  much  did  his  delivery  improvt 
by  repetition  that  he  did  not  consider  that  hv 
had  attained  to  his  full  power  in  the  delivery 
of  a  discourse  until  he  had  delivered  it  iifty 
times.  Dr.  Franklin  singularly  confirms  thi? 
in  his  inimitable  autobiography,  where  he 
says,  "By  hearing  him  often,  I  came  to  dis- 
tinguish easily  between  sermons  newly  copi- 
posed  and  those  which  he  had  often  preached 
in  the  course  of  his  travels.  His  delivery  « 
the  latter  was  so  improved,  and  every  accent, 
every  emphasis,  every  modulation  of  voice 
was  so  perfectly  turned  and  well  placed,  thai 
without  being  interested  in  the  subject,  one 
could  not  help  being  pleased  with  the  dis- 
course—a pleasure  of  much  the  same  ki&d 
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with  that  received  from  an  excellent  piece  of 
music." 

How  much  a  deficient  action  and  a  monot- 
onous delivery  mar  a  discourse,  I  need  not 
say.  "How  comes  it,"  said  an  English 
Bishop  to  the  actor  Garrick,  "  that  though 
we  clergy  treat  of  the  most  solemn  realities 
in  life,  we  are  not  listened  to  at  all,  whereas 
you  actors,  though  your  subjects  have  no  real 
existence,  are  so  much  run  after."  Garrick 
replied,  u  the  reason,  my  lord,  is  that  we  ac- 
tors play  our  parts  as  if  they  were  tremendous 
realities,  whereas  you  clergy  deal  with  your 
solemn  topics,  as  if  you  did  not  believe  in 
them  at  all." 

Let  us  now  take  modern  instances  of  men 
who  have  distinguished  themselves  by  orato- 
rical power.  Without  any  doubt,  the  most 
eminent  example  of  judicial  eloquence  in 
England  has  been  exhibited  by  William  Mur- 
ray, afterwards  Earl  of  Mansfield,  and  Lord 
Chief  Justice  of  England.  Lord  Campbell, 
his  biographer,  writes  of  him :  "  Those  who 
look  upon  him  with  admiration  as  the  antag- 
onist of  Chatham,  and  who  would  rival  his 
fame,  should  be  undeceived  if  they  suppose 
that  oratorical  skill  is  merely  the  gift  of 
nature,  and  should  know  by  what  laborious 
efforts  it  is  acquired.  He  read  systematically 
all  that  had  been  written  upon  the  subject, 
and  he  made  himself  familiar  with  all  the 
ancient  orators.  Aspiring  to  be  a  lawyer  and 
a  statesman,  Cicero  was  naturally  his  chief 
fevorite ;  and  he  used  to  declare  there  was 
not  a  single  oration  extant  of  this  illustrious 
ornament  of  the  forum  and  the  Senate  house, 
which  he  had  not,  when  at  Oxford,  translated 
into  English,  and  after  an  interval,. according 
to  the  beet  of  his  ability,  re-translated  into 
Latin." 

William  Pitt  was  second  to  none  as  a  Par- 
liamentary orator  in  the  generation  which 
saw  Burke,  Fox  and  Sheridan.  Macaulay 
says :  "  His  early  friends  used  to  talk,  long 
after  his  death,  of  the  just  emphasis  and  the 
melodious  cadence  with  which  they  had 
heard  him  recite  the*  incomparable  speech  of 
Belial.  He  had  indeed  been  carefully  trained 
from  infancy  in  theVt  of  managing  his  voice 
—a  voice  naturally  clear  and  deep-toned. 
His  father,  whose  oratory  owed  no  small  part 


of  its  effect  to  that  art,  had  been  a  most  skil- 
ful and  judicious  instructor." 

Of  all  the  remains  of  antiquity,  the  ora- 
tions were  those  on  which  he  bestowed  the 
most  minute  examination.  His  favorite  em- 
ployment was  to  compare  harangues  on  op- 
posite sides  of  the  same  question,  to  analyse 
i hem,  and  to  observe  which  of  the  arguments 
of  the  first  speaker  were  refuted  by  the  second, 
which  were  evaded,  and  which  were  left  un- 
touched. 

On  one  occasion,  when  a  mere  youth,  he 
was  introduced  on  the  steps  of  the  throne  in 
the  House  of  Lords  to  Fox,  who  used  after- 
wards to  relate  that,  as  the  discussion  pro- 
ceeded, Pitt  repeatedly  turned  to  him,  and 
said,  "  But  surely,  Mr.  Fox,  that  might  be 
met  thus  ;"  or,  "  yes ;  he  lays  himself  open  to 
this  retort."  What  the  particular  criticisms 
were  Fox  had  forgotten,  but  he  said  that  he 
was  much  struck  at  the  time  by  the  precocity 
of  a  lad  who  throughout  the  whole  sitting 
seemed  to  be  thinking  only  how  all  the 
speeches  on  both  sides  could  be  answered. 

As  to  forensic  eloquence,  the  eloquence  of 
the  bar,  the  most  remarkable  at  the  English 
Bar  was  Erskine,  who  was  for  some  time  a 
subaltern  in  the  British  army.  For  two  years 
he  was  shut  up  in  the  island  of  Minorca,  and 
laboriously  and  systematically  .went  through 
a  course  of  English  literature.  Milton  was 
his  great  delight,  and  Lord  Brougham  says, 
"the  noble  speeches  in  Paradise  Lost  may  be 
deemed  as  good  a  substitute  as  could  be  dis- 
covered by  the  future  orator  for  the  immortal 
originals  in  the  Greek  models."  He  was, 
likewise,  so  familiar  with  Shakespere,  that  he 
could  almost,  it  has  been  said,  like  Porson, 
have  held  conversations  on  all  subjects  for 
days  together  in  the  phrases  of  this  great 
dramatist.  Dryden  and  Pope  he  not  only 
perused  and  re-perused,  but  got  almost  en- 
tirely by  heart. 

I  have  mentioned  the  names  of  actors  in 
connection  with  the  rhetorical  art,  arid  the 
study  of  action  and  delivery.  It  is  said  of  the 
great  Mrs.  Siddons  that  she  studied  her  profes- 
sion for  a  number  of  years,  and  played  her 
parte  in  the  provinces  for  a  long  time,  before  a 
London  audience  would  appreciate  her  merits. 
It  would  appear  as  if  the  study  and  practice 
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of  in  any  years  were  necessary  to  develop  her 
great  gifts  and  demonstrate  her  extraordi  uary 
genius.  After  the  peace  of  1815,  ahe  visited 
Pans,  and  as  she  stood  in  the  public  galleries 
of  the  Louvre,  viewing  the  paintings,  spec- 
tators who  did  not  know  who  she  was,  gath- 
ered about  her,  unconsciously  struck  by  the 
dignity  of  her  carriage  and  gestures. 

The  great  Napoleon  attached  not  undue 
importance  to  his  public  appearances  as  Em- 
peror of  the  French,  and  did  not  hesitate  to 
take  lessons  from  Talma,  the  celebrated 
French  actor^  uk  to  his  carriage  and  attit  tides 
in  the  Imperial  etate  robes. 

I  terminate  my  reference  to  modern  exam- 
ples by  citing  from  a  remarkable  letter  of 
Lord  Brougham,  written  in  1823,  to  the  father 
of  Lord  Mae  an  lay,  on  the  education  of  the 
latter  for  the  Bar.  [This  letter  will  be  found 
entire  in  the  June  number  of  the  Law  Jour- 
nal J 

In  conclusion,  you  have  seen  from  what  I 
have  said,  the  artificial  nature  of  the  excel- 
lence of  great  orators,  and  in  particular  that 
it  would  appear  to  be  an  indispensable  com 
dition  of  success  that  much  labor  be  bestowed 
in  the  cultivation  of  the  art.  There  must  be 
much  reading  and  much  writing  and  much 
speaking.  Further,  it  is  an  art  which  appeals 
to  the  highest  faculties  of  our  nature.  It 
appeals  to  the  imagination — to  our  sense  of 
I  he  beaut ifuh  Would  you  confer  a  pleasure 
in  kind  like  that  which  has  been  conferred 
bv  a  Siddons,  a  Garrick,  a  Rachel,  a  Ristori — 
more  than  that — wield  an  instrument  capable 


of  effecting  the  highest  good  ?    Cultivate  as- 
siduously and  with  earnest  zeal  I  be 
eloquence.      Setting  before    you    the   gntni 
models  which   have  been   preserved 
instruction  and  delight,  enthusiastic 
bibe  their  spirit,     In  a  new  country  like  ©ouy 
beginning  &  new   existence,  we  may  aft)/ 
affirm  it  19  most  important  that  the  art  «t 
have  been  considering  should  receive  i* 
development  and    win    its    highest   rf*u*t 
Among  a  free  people  such  as  we  are, 
of  speech  is  the  heritage  of  all.     Le 
be  fully  cultivated,  and  the  art  of  e 
will  win  its  noblest  triumphs,     A 
scape  in  outward  nature— a  fine  work  1 
in  statuary  or  painting — a  work  of  geniu 
literature,  calls  forth  our  highest  admir 
The  art  of  eloquence  can  evoke  admlratM 
hearty — -as  intense— as  enthusiastic.    Fo 
the  example  of  those  great  men  of  old  I 
in  Greece  and  Italy,  and  France,  and  1 
land,  who  have  been  the  tribunes  of  the] 
pie  in  the   noblest   sense — to  appt; 
reason  of  thinking,  rational  beings— to  < 
upon  the  imagination- — to  interest  and  1 
the  feelings  of  men.     T  do  hope  and  I 
that  in  this  new  Dominion  of  Canada  1 
will   arise   who   will  honour  our    new 
ligation — who    by    intellectual    aecor 
meats — by  the  communication  of  knowk 
by  word  of  mouth  as  well  as  by  writin 
Graft  iry  as  by  literature,  will  be  the 
out  country  and  give  her  a  name  and 
of  honour  among  the  civilized  nations  < 
earth, 
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LegEO,  Christopher 

iivingVton.  Daniel 

1/ingden,  Wm.  Francis. t 

Lothrop,  Fordyce  Lawton 

Hcf'rmnel).  Rinaldo  . . , 

Hci  atloofirb ,  James »..,,.. 

Ml  Dnoald,  Patrick  ,..,.. 

Mij  .ill.  lluph.  individually  and  as  ) 

partner  of  Mc  Gill  &  Martin J 

McLean,  John  D.  fi 

Mcl>»llanT  John 

Mmrcliand,  Feter.  jan 

M«,  James,  &  Bro. 

Miller.  Elijah .... 

Miller,  Bryce  B 

Jfougeon,  Francois  Xavier 

Moore,  Thomas 

Morrison,  Samuel  W.> 

Maleahy /Taos. ...... 

N  angle,  Thomas 

Mchol,  Asa  Harvard.. .  ■ . 

Xorthcott.  John . . 

rtrnons,  John. . .  > . ....... 

Psul.  ttembler 

iVrine,  Moses  ti„  Joseph  S.»  and  1 

William  D. . ) 

Potter,  John. 

Price  A  Spencer . . . .  k  ** 

Rielle,  Joseph  .,.*..  , ,  . Montreal  . 

Raaford,  Thomas \ 

Ku-Unbolt.  George. Uxbrid(?e. 

Sagp,  Thomas. , , , ,   ,  Wruxvter. 

Scott,  John. !. .................. . 'Caledonia 

SeweU,  Arthur  Levlngston  .........  ,  | , ., 

Stiannon,  Patrick. .. . . ,  ... 

^itteth,  John 

JMidworth,  Wright, 

Thihaudean ,  Oneslme 

TtualJ,  John  Hamilton.. .. . 
Iini'i,  George  and  Q,  M. . . , 

Turcotte,  Amant. . . . . . 

Turcotte,  Joseph 

Vifden,  Robert,.  ......... 

fc'sit,  William 

tffiwier,  Ziehariah 

WinUuns,  Israel. Township  of  Grimsby 

Wood.  Satnau  L,,  individually  and  {  AlI|„wt, 

*  partner  of  Wood  A  Kirkland. .  J  i A? lmtfr "  ■ 

Wriaht,S»muelHurd... ...........  t.  \..r.< 

Tinkinn.  John.  Jnn WriWtv  . . 


Strstliroy  , 
Toronto  ,. 


Alex,  McGregor 

rtnlip  S.Row... 
I     AMat-uaditflii 
K.  AMacnachtan 
E.  A.  Maonachtaa 
.lames  Koblnson 
.bim«t"  McWhirtfT 
J.  Mctrae 
fieoTge  Stevenson 

H.  V.  Jones. 

Thomas  Saunders 
Ueorge  Stevenson 

TTjoh.  Mitlur 

Thos.  Miliar 

Jafl.  E.  Kutledge. 

S.  Pollock 

A   Barker. 

W.  h.  Kobtnaon. . 

T,  8.  Brown 

\    II    M.-uurl    . . 
W,  F,  Findlav... 
It.  MRote...... 

W.  F.  Findlay ... 

Wm.  Walter 

T  S.Brown 

A.  \\,  Stewart       . 
Francis  L'lemow  . 
('has  Svmrin. 
J    Ardagb  Hoe.. . 

H.  C.  Jones. 

Francis  Clemow 
Jumos  H  olden    . . 
W    S    Williams.. 

A  B.  Stewart.... 

Adam  Hone 

Tli oh.  Chun.1  her. . 
IGeorga  9tBTenaon 
Eobert  Watson 


,DATI   OF    ITO- 
REBlDKIfCU.     tJCE  TO    PILfl 


Hontreal. 
Toronto. . 


Gait 

Montreal..... 

Cobourg 

Cobourf 

^.<»bourjif 

Marklmm.... 

Wood  Block  t . 
Windsor..... 

Sarnia. ...... 

Brockvttle..., 

I    rUl'Iftl 

Wanna 

Slratfcird 

Stratford  , ... 
Streentville  .. 
Goderich  . . 
Markbam  .., 
Napanee...1 ,, 
Mo  iit  real,,... 

MoiitreuJ 

llamiltrm. 

Kiugston 

Hamilton 

(>UflM*0  ...... 

Montreal 

Montreal. ... 

Ottawa 

Action  ,..,,,. 
St.  Thomas.., 


,  Thomas  Clark^on  Toronto 


St.  Paul  of  Abbotbifunl 


I  intario, 


Tweed  . 


tieerjce  J.  Gale. 

,  T-  Sauvageau 

.  Thos,  Webster.. 
.  -I    .1    Mason.. . ... 

,  John  K*'tt 

.  \,.  Luwraaon 

.  Jonn  A.  Roe 

.  Geo.  D.  Dickson, 

Kobert  Wat  sou. 


intawa.. .. 
Whitby.., 
Napanee.  . 

Montreal.. 


HamllbMi. 
London, . , 

Manila 

Muu  treat.. 


iivv«'U  Sound 


Brantford.  , 
Hamilton. . , 

Toronto 

London 

St.  Thomas  . 
BeHeville..,, 
Montreal,.,. 


W.T.Maaon ..'.'.  JToronto 


Mi  nit  real  . 


St  Bonaventure  d'Lptnn 
Joliette , , 


.  1 11,  F.  J.  Jackson. 
.  Thos,  Saunders. 

John  O .  McCrae 
>  ;T.  Sauvaccflu. . . 
.  John  C.  Hall,... 
.  .lames  Holden. , 
.  S.  Pollock .. 

!VV.  F.  Findlay.. 
.  Wm,  Walker... 

Thos.  Miller 

.  i  ha*.  Rattray.,. 
.  Ja-  Me  Whirter. 
.  T.  SanvRGreaii. .. 

J  a,*.  McWhlrter. 

E.  Newton 

T.  S.  Brown.  .... 

I  .  Sauvageau. , . 

Jas.  Ki  I  in--  .i,  . , 

L,  J,awra&*>n.    . . 

Ij.   D.   I>ii'k>*nn.. 

J.J.  Mason 


W.  F.  Findlay... 

J.  W.  Foivke 

Alex.  McGregor. 


Uerlin,  C.W. 

Guelph  , 

Hainiltnn.  . . . 
Montreal 

HllltOfl. 

Prince  Albert 

Godetioh 

Hamilton,  . . . 

(Ju^beo 

Stratford.. ... 

CornwalL 

Woodstock , . 

Mi  mi  real 

Woodstock , 
Gtielph 

Montreal 

Montreal.. . .. 
M  arkham .... 

London, 

r-lt.  ville..., 
Hamilton  .... 

Hamilton,... 

'  i-liiivva 

lialt 


May  22nd. 

May  18th. 

June  25 1  h . 

June  26th. 
June^4th. 
July  2nd. 
Jnlv  2nd. 
Juac2Sth. 
May  27th. 
June  12th. 
April  13th. 
May  3Iat. 
May  2Sth. 
June  10th. 
May  28th 
May  38th. 
June  '22  ud. 
,lun^27th. 
June  Uth- 
June  Htli. 
Junolltih. 
Jane  lot b. 
Hay35tb. 
June  17th. 
July  -'r>\. 
Jnne  14th. 
June  28th. 
July  3rd. 
May  30th. 
Jnly  2nd. 
May38th. 
June  21 M. 
May  aeth. 
June  nth. 
Juue21*t. 

June  7th. 

June  '2''-t\i. 

May  2Sth. 
June  lOih. 
June  24  tb. 

May  27th. 
June  121b. 
June28fh> 
June  1st. 
June  20ih. 

Mav  28tb. 
June  12tli. 
June  24th. 
June  1st. 
June  20th. 
June  22nd. 

May  2ft  th. 

May  20lh. 

May  2T>th. 
Juno  2Mb. 

July  Said. 
June  14th. 

May  23rd. 
Jmic  17th, 
June  I  ■  ■ :  I j . 

May  2*1  b. 
July  3id. 
J  nut  10th. 

May  22nd. 
.1  n  rn-  Ifilhf 

May  31  ft. 
■lune  5lb. 
June  11  rh, 
June  27th. 
June    Bta. 

Mav3bth. 
June  12th. 

June  4th. 
June  Gth. 
May  27th. 
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LAW   JOURNAL    REPORTS. 

SUPERIOR  COURT. 

April  12. 
LACOMBE  et  al.  t>. 

DAMBOURGES  et  al. 

Wil  J—  Olograph  (hdiciU-  Undue  influence — 

Unreasonable  dispositions  —  Interdiction — 

Stale  of  mind  of  testator, 

Tbe  fact  of  a  legatee  being  aware  that  the 
testator  has  altered  his  will  in  favor  of  such 
legatee,  is  no  ground  for  supposing  that  un- 
due influence  was  exerted  to  induce  such 
alteration. 

Where  the  testator  was  not  interdicted  at 
the  nme  the  will  was  made,  and  where  there 
10  no  proof  of  hallucination,  the  presumption 
is  that  he  was  of  sound  and  disposing  mind. 

There  is  nothing  unreasonable  or  calculated 
to  excite  suspicion  in  the  bequest  by  a  testa- 
tor of  une  part  dJ  en  fans  to  two  nieces,  who 
had  laboriously  tended  and  nursed  him  and 
Iiib  wife  for  several  years  prior  to  their  de- 
cease. 

This  was  an  action  brought  by  the  heirs  of 
Franc  oia  Xavier  Boucher  against  two  nieces 
of  the  deceased,  for  the  purpose  of  setting 
aside  a  certain  olograph  codicil  giving  the  de- 
fendnn I s  une  part  dVenfans  in  the  estate.  The 
conclusions  of  the  declaration  were  that  the 
defendants  be  summoned  to  declare  whether 
they  intended  to  avail  themselves  of  the  codi- 
cil r  and  to  proceed  to  establish  its  authen- 
ticity ;  in  default  of  which,  that  it  be  adjudged 
that  the  codicil  was  false  and  of  no  effect; 
and,  to  the  event  of  the  verification  of  the 
document^  that  the  defendants  be  declared 
dteefi  titled  to  the  legacies  by  reason  of  the  ab- 
straction by  them  of  moneys  belonging  to  de- 
ceased ;  further,  that  by  reason  of  the  causes 
^tate.i,  it  be  adjudged  that  the  will  could  con- 
fer no  advantage  on  the  defendants. 

Tin*  plea  set  up  the  fact  that  during  several 
years  preceding  the  death  of  the  testator,  the 
defendants  had  tenderly  nursed  and  waited 
upon  him,  at  a  time  when  none  of  the  chil- 
dren remained  with  him.  The  following  ex- 
tract from  the  plea  will  show  how  the  defen- 
dants came  to  reside  with  their  uncle,  and 
what  followed : 

M  Qu'environ  huit  mois  avant  le  deuces  de 
Dame  Julie  Olivier,  femme  du  dit  feu  Fran- 
cois Xavier  Boucher,  cette  derniere  6tant 
alora  bien  malade,  ledit  Sr.  Boucher  et  sa  dite 


dame  envoyerent  qulrir  avec  instance  la  dite 
ddfenderesse  Dame  Agathe  Dambourgeg,  qui 
deineurait  alors  et  vivait  a  Paise  en  la  pa- 
rois8e  de  Ste.  Elizabeth,  comte*  de  Joliette,  sur 
une  propria"  te"  a  elle  appartenant,  avec  & 
soeur  EmeUie  Dauibourges,  Y  autre  deTende 
resse,  et  dans  le  voisinage  de  plusieurs  autre- 
membres  de  sa  famille  par  elles  bien  affec- 
tionn^s,  et  que  malgr6  le  derangement,  les 
inconvemens  et  les  de'sagremens  tout  natu- 
rels  de  ce  defacement,  la  dite  Dame  Agathe 
Dambourges  voulut  bien  se  rendre  a  cette  in 
vitation  des  dits  Sr.  et  Dame  Boucher,  chez 
lesquels,  lors  du  dices  de  cette  derniere,  elle 
demeurait  depuis  environ  huit  mois,  faisan: 
nuit  et  jour  aupres  de  celle-ci  (ce  qu'elle  fit 
plus  tard  aupres  de  son  dit  mari)  c'est*-]  >■- 
faisan t  V  office  de  la  garde-malade  la  fbi 
humble,  lui  donnant  tous  les  soins  les  pV 
d  Plicate  jusqu'  aux  plus  grossiers,  et  accompl  i  $> 
sant  les  fonctions  les  plus  pembles,  le  tynf 
avec  une  attention,  un^eleet  unde>ouemei 
constant,  dont  les  enfans  et  petits  en  fans  Jo 
dits  Sr.  et  Dme.  Boucher  n'ont  jamais  $£ 
capables,  et  n'ont  jamais  donned  d'exeinpte" 

As  to  the  charge  of  exerting  undue  influ- 
ence, the  defendants  further  alleged:  "  que  If 
dit  testateur,  lorsqu'il  a  ainsi  fait  et  ecru  le 
dit  testament  ou  codicile  olographe,  en  fa 
des  deTenderesses,    6tait   parfaitement   sain 
dT  esprit,  mlmoire,  jugement  et  entendc 
qu'il l'a faitavec pleine  connaissanoe dew  ■ 
qu'il  est    Y expression  libre,  vrai  et  eincef 
de  see  volontea  et  intentions,  qu'il  l'a  laii  de 
son  propre  mouvement,  sans  aucune  Ota 
sion  ni  suggestion,  par  et  de  la  part  des  d*fec 
deresses." 

Monk,  J.    This  is  an  action  brought  by  x'uk 
heirs  to  the  succession  of  the  late  Col.  Bdu 
cher,  of  Maskinongd,  against  the  defen«iatuj, 
Madame  Cloutier  and  Madame  Brunelle.  tw. 
nieces  of  the  testator,  for  the  purpose  ot  liar 
ing  a  certain  olograph  codicil  set  aside.    TUi< 
codicil  was  found  among  the  papers  of  the  di 
ceased,  and  the  present  action  was  immediat  < 
instituted  by  the  children  to  have  it  declai    < 
that  the  codicil  was  forged,  or  that  CoLBoud 
was  non  compos  mentis,  not  in  a  state  of  m 
to  make  a  will,  or  that  these  ladies  had  MP 
cised  undue  influence  over  him ;  that  they  b 
robbed  him  of  £3,000$  and  lastly,  that  th 
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testator  had  no  right  to  will  a  share  of  the 
property  to  his  neices. 

The  evidence  in  the  case  is  of  extraordi- 
nary length.  It  appears  that  Col.  Boucher 
was  a  man  of  considerable  fortune.  His  wife 
becoming  ill,  one  of  the  defendants  Ma- 
dame Cloutier  (Agathe  Dambourges)  was 
sent  for.  This  was  about  March,  1857.  Mad. 
Cloutier  came  and  found  Madame  Boucher 
very  ill.  Col.  Boucher  invited  her  to  remain 
with  them,  and  she  continued  to  live  with 
them  till  Mad.  Boucher's  death  seven  months 
afterwards.  Col.  Boucher  was  very  much 
distressed  by  his  wife's  death.  They  were  an 
aged  couple,  (Col.  Boucher  being  at  this  time 
about  eighty,)  and  were  living  alone.  At  the 
request  of  Col.  Boucher,  Mad.  Cloutier  con- 
tinued to  remain  there  for  a  period  of  four 
years,  during  which  time  she  and  the  other 
defendant,  Mad.  Brunelle,  (Emllie  Dambour- 
ges) another  niece  who  arrived  subsequently, 
about  twenty  months  before  his  death,  faith- 
fully nursed  and  attended  to  their  uncle. 
About  April  or  May,  1860,  Col.  Boucher  was 
struck  by  paralysis,  and  fell  into  a  very  feeble 
?tate,  and  finally  died  on  the  29th  of  August, 
1 361 .  The  two  ladies  left  the  house  before  the 
funeral ;  the  heirs  assembled,  and  in  looking 
over  the  papers  found  the  codicil  in  question, 
under  which  the  nieces  were  to  have  a  child's 
portion  of  the  estate.  The  children  then 
brought  the  present  action. 

The  declaration  is  drawn  with  very  great 
care  (said  to  have  been  prepared  by  one  of 
the  most  eminent  men  in  the  country),  and 
lhe  pleadings  are  clearly  anoVcarefully  framed. 
It  becomes  the  duty  of  the  court  to  decide,  in 
the  first  place,  whether  the  codicil  is  a  forgery 
or  not.  Mad.  Boucher,  on  the  14th  of  May, 
1857,  made  her  will  before  Guillet  and  col- 
league, notaries,  by  which,  after  leaving 
several  legacies,  she  gave  all  the  residue  of 
her  property  to  her  husband.  In  that  will  it 
was  declared  that  he  was  to  have  entire  die- 
position  of  her  property,  the  deceased,  how- 
ever, expressing  a  wish  that  he  should  will 
part  of  it  in  a  particular  way.  Mad.  Cloutier, 
who  came  there  about  the  time  this  will  was 
made,  was  not  mentioned  in  it  Mad.  Boucher 
died  on  the  15th  September,  1857,  without 
having  altered  her  will.    Mr.  Boucher  made 


his  will  on  the  25th  of  January,  1858,  before 
notaries,  by  which  he  disposed  of  this  proper- 
ty in  different  ways,  but  neither  of  the  nieces 
was  mentioned  in  the  will,  though  they  had 
been  there  some  time.    On  the  2d  of  March, 
1860,  Col.  Boucher  made  a  codicil  before  no- 
taries, in  which  he  gave  Mad.  Cloutier  £30  a 
year  for  her  good  services  to  his  wife  and  him- 
self.   He  seems  to  have  had  a  strange  fancy 
for  making  codicils,  for,  on  the  24th  of  Octo- 
ber, he  made  another  notarial  codicil,  by 
which  some  changes  were  made  in  the  orig- 
inal will,  but  no  change  was  made  in  the  first 
codicil.    On  the  12th  of  January,  1861,  he 
made  an  olograph  codicil,  written  with  all  the 
requirements  of  the  law,  and  signed  by  him- 
self at  Maekinonge\   By  this  codicil  the  nieces 
were  to  have  unepart  d'enfante  "  dan*  tout  ce 
qui  me  rate  d  dwieer  aprte  ma  mart,  excepts 
la  eeigneurie,  en  consideration  dee  bone  soins 
qytellca  m'ont  prodiguis pendant  ma  maladie." 
It  is  for  the  Court  to  determine  first,  whether 
this  codicil  is  a  forgery  or  not.    In  the  first 
place  there  is  a  strong  improbability  that  it  is 
forged,  and  the  evidence  also  disproves  the 
charge.    These  ladies  were  the  relatives  of  the 
deceased,  and  the  evidence  shows  them  to  be 
of  the  very  highest  respectability,  with  the 
good  education  and  moral  training  customary 
in  families  of  their  standing.   They  are  more- 
over advanced  in  life.    It  is  almost  impossi- 
ble to  suppose  that  they  committed  the  for- 
gery themselves.    Did  they  employ  any  one 
to  do  it?    The  only  persons  with  sufficient  in- 
telligence to  do  it  were  Mr.  Blois,  and  Mr. 
Bourdage8.    New  Mr.  Blois  was  an  intimate 
friend  of  the  deceased,  but  it  is  indisputable 
that  his  character  is  very  high,  and  the  court 
must  exclude  the  idea  that  he  perpetrated  a 
forgery.  Mr.  Bourdages  was  a  student  of  law, 
and  seems  to  have  been  on  very  friendly 
terms  with  Col.   Boucher,  who  was  in  the 
habit  of   conferring  pecuniary  favors  upon 
him  j  but  he  had  no  interest  in  the  forgery, 
rather  the  contrary.     It  appears  that  Mr. 
Bourdages  furnished  the  formula  for  the  oo* 
dioil,  taken  from  Guyot,  the  deceased  having 
requested  him  to  obtain  a  form,  but  there  is 
nothing  to  show  that  Mr.  Bourdages  had  any- 
thing further  to  do  with  the  codicil.    I  must 
therefore  come  to  the  conclusion  that  no  one 
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can  reasonably  be  supposed  to  have  parti- 
cipated in  the  alleged  forgery. 

But  is  the  codicil  a  forgery  at  all,  or  is  it 
the  work  of  Col.  Boucher  himself?  The 
document  consists  of  eight  lines,  and  places 
the  two  nieces  on  the  same  footing  as  the  de- 
ceased's children.  It  is  objected  that  the  do- 
cument is  not  in  his  writing,  and  that  it  is  full 
of  orthographical  mistakes.  I  have  exa- 
mined all  the  writings  in  the  record  in  Col* 
Boucher' 8  hand.  There  are  a  number  of 
receipts,  and  a  comparison  of  the  signatures 
on  these  with  the  codicil  shows  that  the  writ- 
ing  is  marvellously  alike.  One  of  the  most 
difficult  hands  to  imitate  is  the  peculiar  trem- 
bling observable  in  the  writing  of  a  man 
laboring  under  paralysis,  as  Col.  Boucher 
was  at  this  time,  but  the  signature  to  the 
codicil  is  precisely  the  same  as  the  others. 
Taking  all  this  evidence,  I  come  to  the  con- 
clusion that  the  codicil  was  written  by  Col. 
Boucher  himself,  and  that  there  has  been  no 
forgery  at  all. 

The  next  question  is,  whether  he  was  in  a 
state  of  mind  to  make  a  will.  It  is  well 
know  that  the  peculiar  disease  of  paralysis 
has  a  much  greater  effect  upon  the  body  than 
the  mind.  There  is  evidence  in  this  instance 
of  absence  of  will,  but  the  Court  has  no  hesi- 
tation in  saying  that  the  testator's  mind  was 
not  seriously  affected.  It  must  be  assumed 
that  where  a  man  has  not  been  interdicted  he 
was  sane.  Here  a  conseil  had  not  even  been 
named.  In  the  absence  of  interdiction  the  Court 
would  require  evidence  of  what  the  books 
term  hallucination,  before  it  could  set  aside 
the  codicil.  Now,  there  is  no  evidence  in  this 
case  of  hallucination.  Col.  Boucher  knew 
every  one  about  him ;  he  knew  precisely  his 
relations  to  these  ladies  (his  nieces),  and  he 
continued  to  manage  his  domestic  affairs,  to 
sign  receipts,  Ac,  after  the  date  of  the  codicil. 
More  than  this,  he  executed  a  notarial  docu- 
ment on  the  30th  of  April,  1861,  two  months 
after  the  date  of  the  olograph  codicil.  The 
Court  would  stultify  itself  by  declaring  a  man 
cUchu  from  making  a  will,  who  continued  to 
manage  his  own  affairs,  merely  because  he 
was  weak  and  suffering  from  paralysis.  He 
was  a  man  who  had  accumulated  a  large  for- 
tune by  industry,  and  attention  to  minute 


particulars.  He  was  fretful  at  this  time,  and 
anxious  about  his  money,  and  would  walk 
about  the  house  with  his  great  coat,  and  bis 
stick,  and  his  keys,  but  there  is  evidence  in 
the  record  of  his  being  a  man  of  noble  cha- 
racter. It  appears  that  he  called  these  ladies 
voleuseSj  and  some  weight  has  been  attached 
to  this  circumstance,  but  this  is  a  term  easily 
understood  in  the  case  of  a  fretful,  impatient 
man,  and  it  is  shown  that  he  sometimes  called 
other  people  by  the  same  name.  But  there 
is  a  wide  difference  between  mere  fretfulness, 
and  incapacity  to  make  a  will.  There  are 
other  facts  of  a  still  more  conclusive  charac- 
ter. About  three  months  after  the  date  of  the 
codicil,  it  was  thought  advisable  to  have  Col. 
Boucher  interdicted.  He  was  now  eighty- 
three  years  of  age,  and  the  disease  was  mak- 
ing rapid  progress.  Judge  D.  Mondelet  wa- 
sent  for,  but  it  appears  that  that  judge  did 
not  consider  him  even  then  in  a  state  to  fee 
interdicted.  On  the  contrary,  it  was  judged 
sufficient  to  name  a  conseil,  and  Mr.  Laconibe, 
his  son-in-law,  was  appointed  on  the  24th  of 
.  May,  1861.  This,  taken  in  conjunction  with 
other  circumstances,  shows  that  he  was  quite 
competent  to  make  the  codicil  three  months 
previously.  The  evidence  of  some  member? 
of  the  family  has  to  be  taken  with  a  great 
deal  of  caution,  for  there  is  evidently  a  great 
deal  of  feeling  in  the  case.  But  even  giving 
full  effect  to  all  that  evidence,  I  am  bound  to 
say  that  there  is  sufficient  in  the  record  to 
show  that  Col.  Boucher  was  compos  mentis, 
and  in  a  fit  state  to  make  a  will. 

It  being  then  established  that  the  codicil  U 
genuine,  and  validly  made,  the  third  point  if 
whether  these  ladies  exercised  any  undue  in- 
fluence over  the  testator's  mind  in  obtaining 
it.  They  were  the  nieces  of  the  testator,  and 
friendly  relations  had  always  been  kept  op 
between  the  families.  Col.  Boucher,  it  seeing, 
was  under  obligations  to  their  father.  Certain 
correspondence  has  been  produced  which 
shows  that  Col.  Boucher,  on  one  occasion, 
when  Madame  Cloutier  was  at  St.  Jacques 
(whither  she  had  gone  to  wait  on  her  nephew, 
Dr.  Jacques,  then  sick)  wrote  to  her  more  as 
he  would  write  to  a  daughter  thin  to  a  nie<$. 
For  four  years  these  ladies  acted  as  gard* 
malade  to  Col.  Boucher  and  his  wife.    It  is 
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inpossible  to  suppose  that  Mad.  Lacombe,  his 
caughter,  and  the  other  daughters,   would 
lave  allowed  them  to  act  thus,  unless  they 
were  satisfied  he  could  not  be  in  better  hands. 
There  is  nothing  unreasonable  in  the  dispo- 
sitions of  the  codicil  under  the  circumstances. 
T^e  formule  for  the  codicil  was  obtained  in 
th.a  way.    Mr.  Bourdages,   the  law  student 
mentioned  above,  was  at  the  house  when  the 
deceased  asked  him  to  procure  this  formule. 
When  he  was  leaving  the  house,  one  of  the 
oieces  reminded  him  of  this,  and  told  him 
not  to  forget  it.     This  showed  that  they  knew 
that  Col.  Boucher  wanted  to  make  a  change 
in  his  will,  and  that  they  wished  him  to  have  a 
formule.    The  codicil,  in  the  shape  of  tprojct, 
was  taken  toGuillet,  the  testator's  notary,  by 
Mad.  Clou  tier,   and  he  said  it  was  all  right. 
The  notary  is  not  certain  whether  it  was  com- 
pleted at  this  time.    There  are  some  other 
circumstances,  not  necessary  to  be  detailed, 
which  go  to  establish  that  these  ladies  knew 
what  was  going  on,  though  it  does  not  appear 
that  they  knew  the  exact  nature  of  the  change. 
But  as  a  matter  of  common  sense  and  of  law,  it 
is  not  sufficient  to  justify  the  charge  of  exercis- 
ing undue  influence,  that  they  knew  what  was 
going  on.     The  Court  must  be  very  careful  in 
branding  legatees  with  fraud,  and  with  exer- 
cising undue  influence,  and  especially  is  care 
to  be  taken  in  a  case  like  this.     These  old 
talies,  themselves  staggering  into  the  grave, 
were  most  devoted  in  their  attention  to  the  de- 
ceased,  they  waited  upon  him  like  nurses, 
and  performed  offices  about  his  person  which 
his  children  would  not  do,  and  from  which  even 
servants  recoiled.     Was  this  all  hypocrisy? 
Was  there   no  affection,  no  religion  in  all 
this?    There  is  nothing  unreasonable  in  the 
legacy  as  a  reward  for  all  the  devotion  dis- 
played by  these  old  ladies.    There  is  another 
circumstance  worthy  of  notice.    The  codicil 
wa-r  found  among  the  testator's  papers  after 
his  death.  The  nieces  left  the  house  the  same 
flight  that  he  died.  Now,  if  they  had  procured 
ftthe  making  of  a  codicil  which  gave  them 
Iwch  an  important  share  in  the  estate,  would 
*they  not  have  been  likely  to  remain?    They 
left  because  they  were  treated  with  insult  by 
the  children,  but  would  they  have  had  such  a 
-crapulous  sense  of  what  was  due  to  their 


sense  of  self-respect,  if  they  were  persons  ca- 
pable of  the  conduct  with  which  they  are 
charged  ?  The  Court  ha*  come  to  the  conclu* 
sien  that  the  allegations  of  the  plaintiffs  are 
utterly  unfounded.  The  accusation  of  forgery 
is  infamous  and  discreditable  to  the  parties 
who  made  it. 

The  fourth  charge  is  that  these  ladies  robbed 
and  plundered  the  deceased  to  the  extent  of 
£3000.  This  is  a  grave  charge,  but  there  is 
not  an  iota  of  proof  that  they  ever  took  one 
copper.  -There  are  two  circumstances  that 
show  how  slender  a  foundation  exists  for  the 
charges.  Two  candlesticks  were  missing,  and 
it  was  said  that  these  ladiea  had  taken  them. 
It  turns  out,  however,  that  Mr.  Boucher,  son 
of  deceased,  had  borrowed  them.  Then  it 
was  said  there  was  a  deficiency  oi  $60  in  their 
accounts.  But  it  appears  that  the  same 
son  had  received  $50,  and  Mad.  Clou  tier  paid 
Judge  Mondelet's  travelling  expenses,  ft  2,  so 
that  the  balance  is  really  in  their  favor.  Ab 
uno  disce  omnes.  This  accusation  of  robbery 
is  totally  and  absolutely  unfounded. 

The  last  point  is  whether  the  testator  had 
a  right  to  will  or  not.  The  Court  has  nothing 
to  do  with  that  point  in  this  case.  It  has  to 
declare  the  codicil  genuine,  that  the  testator 
was  compos  mentis  j  that  there  was  no  undue 
influence  exercised ;  and  that  the  defendants 
have  not  been  guilty  of  robbery  of  money  or 
goods.  The  action,  therefore,  must  be  dis- 
missed with  costs. 

The  following  is  the  judgment  recorded  J 
Considerant  que  lea  dita  demandcura  n'ont 
point  fait  preuve  des  altegue*s  de  leur  action,  on 
demands  en  cette  cause  ;  coo  aid  6  rant  que  lea 
defenderesses  ont  16  gale  men  l  fait  preuve  de 
tous  les  allegata  essential*  da  leur  exception 
peremptoire  en  droit  a  la  dite  action  ;  vu  l'e- 
crit  sous  seing  prive  ou  le  codicile  olographs, 
produit  en  cette  cause]  par  lea  demandeurs : 

Considerant  qu'il  r£auUe  de  la  preuve  en 
cette  cause  qoe  le  dit  testament  ou  codicile 
olographs,  ci-dessos  cite"  et  rapporte  et  porta ut 
la  date  du  12  Janvier,  1861,  a  6t6  entieremetU 
fait,  eorit  et  signe  par  Le  dit  Francois  Xavier 
Boucher,  que  la  signature  i:  Frs.  Boucher1*  qui 
se  trouve  au.bas  da  dit  testament  on  codicile 
olographe,  est  de  l'ecrttnre  et  signature  du  dit 
Boucher,  et  que  le  dit  testament  ou  codicile  est 
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entftrement  de  son  Icritare  ;  conBiderant  que 
Ion  de  la  confection,  Venture  et  signature  dn 
dit  testament  on  codicile  olographe  par  le  dit 
Boucher,  ce  dernier  e"tait  sain  d'esprit,  et  qu'il 
avait  la  capacity  de  tester  avec  connaissance  de 
cause ;  conside'rant  en  outre  que  en  6gard  auz 
liens  de  parente*  qui  unisBaient  les  dlfende- 
resses  au  dit  Boucher,  en  6gard  auz  sentiments 
d'aflfection,  d'estime  et  de  haute  consideration, 
qui  ont  subsists  entre  le  dit  Boucher,  son  Spouse 
et  les  deTenderesses,  en  egard  enfin,  anz  bona 
services  et  soins  d'abord  rendus,  a  la  dite  Dame 
Boucher,  jusqu'a  son  dices  par  la  dite  'deTende- 
resse  Agathe  Dambourges,  puis  auz  bona  soins 
et  auz  services  difficiles,  plnibles,  importans, 
rlellement  prodigu6s,  avec  un  denouement 
filial,  constant  et  sans  bornes,  au  dit  Boucher, 
jusqu'a  son  dit  de"ces  par  les  deTenderesses,  le 
dit  testament  ou  codicile  olographe  en  leur  don- 
nant  et  16gnant  la  part  d'enfant  y  mentionne*  ne 
comporte  rien  que  de  raisonnable  et  d'lquitable 
en  leur  faveur  ;  conside'rant  que  le  dit  Boucher 
avait  le  droit  de  tester  et  de  llguer,  en  faveur 
des  dites  de*fenderesses  tel  et  ainsi  qu'il  Pa  fait, 
par  et  en  vertn  de  son  dit  testament  ou  codicile 
olographe : 

Considlrant  que  le  dit  testament  ou  codicile 
olographe  n'est  pas  le  rlsultat  de  suggestions 
nid'influences  indues,  mais  qu'il  est  au  contraire 
l'ezpression  libre,  vraie,  et  sincere  des  dernieres 
volonte*s  et  intentions  du  dit  Boucher,  en  fa- 
veur des  dites  dlfenderesses  : 

Considerant  que  les  dites  deTenderesses  ne  se 
sont  rendues  coupables  d'aucun  d6*tournement 
ni  rictll,  mais  qu'au  contraire  durant  tout  le 
temps  qu'elles  sont  d£meur6es  chez  le  dit  Bou- 
cher, leur  conduite  sous  ce  rapport,  comme  sous 
tous  les  autres,  a  toujours  £te*  honnete,  irrlpro- 
chable  et  honorable  : 

Considerant  enfin  qu'il  reeulte  de  la  prenve 
en  cette  cause  que  le  dit  testament  ou  codicile 
olographe  a  6t6  et  se  trouve  pleinement  pronvl, 
ve>ifie\  et  justified— La  Cour  maintient  la  dite 
exception  plremptoire  en  droit  des  dlfende- 
resseB,  declare  le  susdit  testament  on  codicile 
olographe  dument  prouvl,  verifil,  dnment  fait, 
e*crit  et  sign6,  etc. 

Olivier  $  Armstrong,  and  (by  substitution) 
Lafrsnaye^  Armstrong,  for  the  Plaintiffs. 
E.  U.  Pichij  for  the  Defendant. 


July  9th,  1867. 
CONNOLLY  t>.  WOOLRYCH. 
Marriage—Indian  Territory — Domicile. 

A  native  of  Lower  Canada  went  into 
the  Indian  or  Arthabaska  territory  in  the 
service  of  the  North  West  Company,  anl 
while  there,  took  an  Indian  woman  as  his 
wife,  according  to  the  usages  of  the  country. 
He  lived  with  this  woman  as  his  wife  for  28 
years,  during  which  time  he  travelled  about 
from  post  to  post,  and  finally  brought  her 
back  with  him  to  Lower  Canada.  Some  time 
after  his  return,  he  repudiated  his  Indian 
wife,  and  married  a  white.  An  action  being 
brought  after  the  death  of  himself  and  the 
Indian,  by  one  of  the  children  by  the  first 
union,  claiming  his  share  of  the  community, 
according  to  the  law  of  Lower  Canada : — 

Held,  that  the  marriage  with  the  Indian 
was  a  valid  marriage,  and  could  not  be  repu- 
diated. 

2.  That  inasmuch  as  he  never  acquired  a 
domicile  in  the  Indian  country,  his  domicile 
continued  to  be  in  Lower  Canada,  and  his 
property  must  be  divided  according  to  the 
Jaws  of  Lower  Canada. 

Monk,  J.  This  case  is  one  of  the  very 
greatest  importance,  and  I  have  looked  into 
the  law  of  France,  the  law  of  England,  ami 
of  the  United  States,  to  see  whether  I  could 
find  any  decision  in  point,  but  I  have  not  been 
able  to  find  one.  In  1803,  a  young  man 
named  Connolly,  went  out  to  the  Arthabaska 
territory,  in  the  employ  of  the  North  Wen 
Company.  The  plaintiff  appears  to  have 
been  under  the  impression,  when  ne  brought 
the  action,  that  he  was  in  the  employ  of  the 
Hudson  Bay  Company,  but  the  fact  is  that  he 
was  employed  by  the  North  West  Company. 
The  plaintiff  also  seemed  to  be  under  the  im- 
pression that  this  territory  was  within  the 
limits  of  the  Hudson  Bay  Company.  The 
Court  has  been  obliged  to  make  a  most  exten- 
sive investigation,  for  the  purpose  of  ascer- 
taining the  correct  position  of  the  territory, 
and  the  result  will  be  stated  subsequently. 
Connolly  proceeded  to  this  territory,  which  is 
600  miles  from  York  Factory,  and  is  isolated 
and  remote.  It  was  necessary  for  him  to  be 
on  good  terms  with  the  Indians  that  lived 
there,  and  he  made  a  proposal  to  a  powerful 
chief  to  take  his  daughter  Susanne  in  mar- 
riage.  The  declaration  states  that  he  mar- 
ried her  according  to  the  usages  of  the  conn- 
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iry,  and  recognized  her  for  twenty-eight  years 
is  hie  wife.  He  visited  with  her  almost  all 
the  trading  posts  in  that  part  of  the  country. 
They  had  nine  or  ten  children,  and  both 
among  the  natives  and  the  whites  she  was 
aeknowledged  as  his  wife.  In  1831,  nearly 
twenty-eight  years  after  the  marriage,  he  came 
to  Canada  with  this  woman  and  his  family, 
and  at  St.  8cholastique  and  other  places  in- 
troduced her  as  his  wife.  She  went  by  the 
name  of  Mrs.  Connolly.  In  1832,  however, 
he  repudiated  her,  and  married  the  lady  who 
is  made  the  defendant  in  this  action,  and 
lived  with  her  till  1849,  when  he  died.  He 
left  a  will  in  favor  of  his  wife,  wLo  died  in 
1865,  after  making  a  will  in  favor  of  her 
children.  The  present  action  is  by  one  of  the 
children  of  Connolly  and  Susanne,  claiming 
that  she,  Susanne,  was  the  lawful  wife  of  Con- 
nolly, and  seeking  to  recover  one-sixth  other 
half  of  Connolly's  property.  The  defendant 
(the  late  Mrs.  Connolly)  met  this  action  by 
'leaving  that  Mr.  Connolly  was  ever  married 
to  Susanne,  and  setting  up  the  marriage  with 
herself  in  1832.  It  is  alleged  that  Susanne 
c q  liesced  in  this  marriage.  Secondly,  that 
Mr  law  of  England  prevailed  in  the  Hudson 
Hiv  Territory,  and  therefore  even  if  there  was 
*  marriage  there,  such  marriage  did  not  es- 
tablish a  community  of  property. 
Ill  will  be  necessary  to  go  more  fully  into 
* '  Acts  to  render  the  decision  of  the  Court 
intelligible  and  satisfactory.  It  is  proved,  in 
the  first  place,  that  William  Connolly  went  to 
Rat  River  in  1803,  and  married  this  Indian 
an  ;  that  she  went  by  his  name,  and  that 
Lieir  connection  lasted,  without  any  violation 
or  infidelity  on  either  side,  for  twenty-eight 

1?*wa.  To  all  intents  and  purposes  they  lived 
•jcactly  as  Christian  man  and  wife,  and  not 
Christian  living  with  a  barbarian  concu- 
ine.    These    facts    are    indisputable.    His 
Iren  were  baptized,  one  at  Quebec,  and 
Mrs  after  his  return  to  St.  Scholastique. 

k  fished  to  have  two  daughters  baptized) 
mi  vent  to  a  priest  named  Turcotte.  He  told 
tkb  priest  that  Susanne  was  his  lawful  wife, 
tatr  apparently  deficient  in  moral  courage,  he 
i  i  lot  wish  to  have  his  children  baptized  as 
Awful  children.  They  were  baptized  sim- 
:  ij  as  the  children  of  Connolly  and  Susanne. 


The  words  legitimate  marriage  were  omitted. 
Susanne  received  the  news  of  her  repudiation, 
and  her  husband's  subsequent  marriage  to 
the  defendant  with  true  Indian  apathy.  It  is 
proved  that  she  smiled  when  she  heard  of  it, 
and  said,  "  Mrs.  Connolly  will  have  nothing 
but  my  leavings,  and  he  will  regret  it."  She 
was  supported  in  a  Convent  by  Mr.  Connolly, 
and  after  his  death  by  Mrs.  Connolly,  and 
died  in  1862.    These  are  the  facts. 

The  Court  has  to  decide,  firstly,  whether 
the  place  where  the  Indian  marriage  was  en- 
tered into  was  in  the  Hudson  Bay  Company's 
Territory.  After  reading  the  Charter,  and 
examining  carefully  the  whole  history  of  the 
Company,  I  have  arrived  at  the  conclusion 
it  was  not  within  their  territory.  It  was  in 
the  possession  of  the  Indians,  and  if  the  law 
of  any  civilized  country  had  authority  there, 
it  was  the  law  of  France.  Therefore,  the 
English  law  has  no  application  to  the  present 
case.  Connolly,  as  clerk  in  the  North  West 
Company' 8  service,  did  not  take  the  common 
law  of  England  with  him.  It  has  been  laid 
down  by  Chief  Justice  Marshall,  nine  judges 
concurring  with  him,  that  unless  the  Supreme 
Legislature  of  England  were  by  an  act  to 
abolish  the  customs  of  the  Indians,  no  other 
authority  could  do  it  j  but  the  Legislature  has 
never  interfered  with  them,  and  there  has 
never  been  any  interference  even  on  the  part* 
of  the  executive  authority,  by  proclamation 
or  otherwise.  Therefore,  it  must  be  concluded 
that  in  the  year  1803,  this  region  was  governed 
by  its  own  system  of  usages  and  laws.  Mr. 
Justice  Aylwin  and  Mr.  Justice  Johnson 
have  been  examined  as  to  what  law  existed 
in  this  Indian  territory  in  1803,  and  their 
answer  is,  the  English  common  law;  and  Mr. 
Hopkins,  who  was  twenty-five  years  there; 
says,  though  the  territory  is  not  within  the 
limits  proper  of  the  Hudson  Bay  Company, 
that  Company  exercises  jurisdiction  over  it. 
This  is  not  supported,  but  rather  contradicted 
by  the  Charter.  It  is  necessary  then  for  the 
Court  to  look  to  the  Indian  usages,  and  the 
authorities  are  unanimous  that  the  only  form 
of  marriage  among  the  Indians  is  this :  that 
the  consent  of  the  father  is  asked,  and  then 
if  the  parties  consent,  they  take  each  other 
for  man  and  wife.    Something  similar  may 
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be  observed  in  the  case  of  Jacob  and  the 
daughter  of  Laban.  It  is  only  in  modern  civi- 
lization that  it  is  necessary  to  register  the 
marriage.  In  this  Indian  territory,  there 
were  no  registers  and  no  priests.  It  is  quite 
preposterous  to  call  this  a  pagan  marriage. 
I  see  nothing  immoral  in  the  fact  of  man  and 
woman  in  an  Indian  country,  by  mutual  con- 
sent, choosing  each  other  for  man  and  wife, 
without  any  ceremony  whatever.  It  would 
be  different  if  it  were  only  intended  to  be  a 
fugitive  connection  for  the  purpose  of  concu- 
binage. But  it  is  said  that  these  Indians 
practise  polygamy,  and  this  is  a  barbarous 
custom.  The  Court,  however,  has  nothing 
to  do  with  polygamy  in  this  case.  But  as  a 
matter  of  fact,  I  think  it  is  proved  that  poly- 
gamy is  only  the  abuse  of  marriage.  Some 
of  the  chiefs  take  three  or  four  wives,  or  as 
many  as  they  can  suppoit,  but  it  is  proved 
to  my  satisfaction  that  polygamy  is  not  a  ne- 
cessary accompaniment  of  marriage.  At  all 
events,  there  is  the  best  proof  of  record,  that 
there  is  no  instance  of  a  European  taking 
two  Indian  wives  j  but,  on  the  contrary,  it  is 
established  that  Europeans  when  they  take 
an  Indian  to  wife,  restrict  themselves  to  one 
wife.  It  must  next  be  inquired  whether  Con- 
nolly married  this  woman  according  to  the 
usages  of  the  country.  Now,  he  told  Judge 
Aylwin.  positively  that  he  took  her  to  wife ; 
that  he  wanted  to  conciliate  a  powerful  chief; 
and,  further,  he  told  the  priest  to  whom  be 
applied  to  baptize  his  children,  that  he  had 
married  her  acoording  to  the  usages  of  the 
country.  She  continued  to  live  with  him  for 
twenty-eight  years.  If  Connolly  had  repu- 
diated this  marriage  in  the  North  West  coun- 
try, he  might,  perhaps,  have  validly  done  so, 
though  even  then  the  question  would  arise 
whether  a  Christian  could  repudiate  a  marriage 
under  such  circumstances.  But  Providence  ap- 
pears to  have  been  watching  over  this  man.  He 
brought  the  woman  to  a  Christian  country,  and 
not  only  did  he  bring  her  into  Canada,  but  he 
introduced  her  as  his  wife,  and  thus  came  under 
the  operation  of  our  law.  Perhaps,  even  if  he 
had  gone  back,  he  might  have  had  some  diffi- 
culty in  repudiating  the  marriage.  But  he  did 
not  go  back  to  the  Indian  country  to  repudiate 
her;  he  repudiated  her  in  the  very  face  of 


the  Church  which  he  had  invited  to  baptize 
his  ohildren,  on  the  assurance  that  Susairoe 
was  his  lawful  wife.    This  would  not  do.  So 
far  I  have  very  little  difficulty  in  stating  that 
it  is  the  duty  of  the  Court  to  recognise  this 
Indian  marriage,  and  recognizing  it  to  say  that 
to  this  point  the  case  for  the  plaintiff  is  gooi. 
It  is  pretended  for  the  defendant  that  the  co- 
habitation went  for  nothing,  because  Connolly 
afterwards  showed  a  contrary  intention  by  the 
repudiation,  and  that  Susanne  acquiesced  in 
this  repudiation.    I  find  it  difficult  to  treat 
this  allegation  of  acquiescence  as  serious. 
Will  it  be  pretended  for  one  moment,  that  if 
the  Indian  marriage  was  valid,  any  aojaws- 
cence  on  the  part  of  the  wife  could  set  it  aside? 
Moreover,  as  a  matter  of  feet,  she  never  ac- 
quiesced. It  is  true  that  the  plaintiff,  her  gft, 
solicited  favors  from  Mrs.  Connolly,  bi    tfefl 
amounted  to  nothing.     Then,  it  is  said  that 
she  had  not  the  status  of  a  wife,  and  imB 
action  must  therefore  fail.    But  she  did  enjoy 
the  statue  for  twenty-eight  years,  and  she  was 
only  deprived  of  it  in  1832,  by  an  act  of  eelfr'r 
cruelty  on  the  part  of  Mr.  Connolly  in  repi 
diating  her  and  marrying  again.     In  tl 
place,  it  is  said  the  certificates  of  baptism  dis- 
close the  illegitimacy  of  the  children.    Bai 
as  a  matter  of  fact,  these  certificates  do  not 
say  that  the  children  are  illegitimate.     TV  i 
daughters  were  baptized  at  St.  Scholar  i<j> 
as  the  children  of  Connolly  and  Susanne.  Tl 
priest  being  examined  says  this  was  not  th 
certificate  of  illegitimate  marriage.  The  pi  t 
tiff,  one  of  the  sons,  was  baptized  in  QueVec 
in  1832.    What  was  the  certificate  of  his  bap- 
tism?   It  contains  these  words,  il  Jeivi  d< 
Us  parens  legitimes  sont  inconnus,"  and  stale- 
that  he  was  born  in  Upper  Canada.     It 
a  strange  fact  that  Connolly,  the  father,  w*i 
party  to  this  certificate  and  signed  it.     X 
Connolly  knew  who  the  parents  were, 
did  not  tell  the  priest  who  they  were.     XI 
was  the  first  falsehood  in  the  certifies 
he  also  knew  that  his  son  was  not   born 
Upper  Canada,  but  in  the  North  West 
the  fact  is  that  Connolly  had  no  idea  oi" 
tardizing  his  children,  while  at  the  same  ti  *z 
for  some  reason  he  did  not  wish  to  put  II 
matter  exactly  as  it  should  have  been  \ 
But  he  has  gone  too  far  for  it  to  be  conte: 
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for  one  moment  that  the  certificate  establishes 
illegitimacy.  Therefore!  the  status  of  ille- 
gitimacy does  not  exist,  and  status  is  en- 
tirely out  of  the  question.  Then  it  is  con- 
tended that  there  was  prescription  j  but  the 
legal  marriage  in  the  North  West  was  a  per- 
petual bar  to  prescription.  Again,  it  is  said, 
all  the  children  should  have  joined  in  the 
action,  bnt  why  so?  Was  it  not  competent 
for  any  of  them  to  claim  his  right,  and  vindi- 
cate his  mother's  name  from  the  stain  of 
concubinage  ?  Lastly,  it  is  said  there  is  no 
community  of  property  by  the  law  of  England, 
which  prevailed  at  Rat  River,  where  the  mar- 
riage took  place.  I  have  already  disposed  of 
this  point,  by  showing  that  the  law  of  England 
has  no  authority  in  this  Indian  country.  But 
further,  this  question  is  not  of  much  impor- 
tance, because  although  the  matrimonial  dom- 
icile was  at  Rat  River,  yet  Connolly,  never  re- 
maining long  at  one  point,  but  wandering 
about  from  poet  to  post,  and  always  having 
the  intention  to  return,  retained  his  original 
domicile  throughout.  This  was  at  Lachine,  in 
Lower  Canada.  Therefore  the  law  of  Lower 
Canada  governs  the  rights  of  the  children, 
and  community  of  property  exists.  The 
Court  therefore  must  maintain  the  action  of 
the  plaintiff  for  one-sixth  of  the  half  of  the 
property  to  which  his  mother,  as  Connolly's 
widow  in  community  with  him,  was  entitled 
on  his  death. 

Perkins  <fc  Stephens,  for  the  plaintiff. 

Cross  <fc  Lunn,  for  the  defendant.* 


MONTHLY  NOTES. 


July  9. 
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Superior  Court. 
Miller  v.  Ferrier. 
ProtJumotary's  Certificate— Putting  in  Bail. 
Moke,  J.  This  was  an  action  brought 
upon  a  bail  bond.  A  man  named  Dutton  be- 
ing arrested,  gave  bail  to  the  sheriff.  This 
was  in  November.  In  February  following  he 
applied  to  the  Court  to  put  in  special  bail. 
This  application  was  not  strenuously  opposed, 
and  his  honor  ordered  bail  to  be  put  in.  Bail 
**£  put  in,  but  the  bail  that  was  put  in  was 

*  Hit  Honor  mentioned  that  owing  to  the  novelty 
aad  importance  of  the  case,  he  was  preparing  a  Judg- 
ment in  writing. 


bail  that  he  should  surrender,  and  not  bail  to 
the  action.  Although  the  plaintiff's  attorney- 
got  notice  that  bail  was  to  be  put  in,  as  he 
thought  it  was  bail  to  the  action,  he  did  not 
attend  but  left  the  matter  to  the  prothonotary. 
Subsequently,  learning  that  it  was  bail  to  sur- 
render that  was  put  in,  disregarding  this  bail, 
and  without  making  a  motion  to  set  it  aside, 
he  brought  an  action  on  the  bail  bond.  The 
defendants  pleaded  that  they  got  permission 
from  the  Court  to  give  special  bail.  The 
plaintiff  answered  that  this  was  bail  to  sur- 
render, not  bail  to  the  action.  It  must  be  re- 
marked that  in  this  particular  case,  where 
the  defendant  came  into  Court  and  said  he 
was  foreclosed  by  law  from  putting  in  bail, 
and  it  was  necessary  for  him  to  obtain  per- 
mission from  the  Court  to  put  in  bail,  if  this 
permission  had  been  taken  advantage  of  by 
putting  in  special  bail,  the  present  action 
would  have  to  be  dismissed.  But  there  were 
two  descriptions  of  bail,  one  bail  to  surrender, 
and  the  other  special  bail  to  the  action.  The 
statute  was  clear  that  there  are  two  descrip- 
tions of  bail.  But  there  was  this  difficulty 
here:  the  defendant  had  set  up  a  special  plea, 
saying  that  although  he  was  in  an  exceptional 
position,  yet  he  was  taken  out  of  that  position 
by  the  permission  of  the  Court,  and  in  accord- 
ance with  that  he  had  put  in  special  bail. 
Now,  had  he  proved  this  ?  He  had  brought 
up  the  certificate  of  the  prothonotary.  Was 
that  evidence  ?  If  it  was,  the  action  must  be 
dismissed,  as  the  certificate  set  forth  that  the 
defendant  moved  to  give  special  bail ;  that  his 
motion  was  granted,  and  that  on  March  3rd, 
special  bail  was  entered  by  sureties  named. 
But  the  Court  was  of  opinion  that  this  was  not 
evidence  at  all.  It  amounted  to  nothing. 
The  Court  should  have  been  put  in  posses- 
sion of  the  beet  possible  evidence,  a  copy  of 
the  bail  bond,  and  of  the  notice,  and  of  the 
motion.  The  Court  had  no  hesitation  in  say- 
ing that  the  plea  must  be  dismissed  for  want 
of  evidence,  and  judgment  must  go  for  the 
plaintiff. 

Cameron  v.  CrssoN. 
Accountants  Report 
Monk,  J.    The  rule  of  Court  in  this  case 
stated  that  the  accountant  was  to  be  sworn 
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oefore  a  judge,  and  the  accountant  in  bis  re- 
port says  he  was  duly  sworn  as  provided  by 
the  rule.  It  was  objected  that  this  had  not 
been  done.  The  Court  was  of  opinion,  how- 
ever, that  the  report  was  regular,  and  must 
be  homologated. 

Laliberte  es  gual.  v.  Morik. 
Seduction — Damages. 
Monk,  J.  This  was  an  action  brought  by 
a  young  lady  for  damages  against  the  defen- 
dant who  had  seduced  her.  The  circum- 
stances were  particularly  atrocious.  The  de- 
fendant, aged  about  38,  was  a  married  man. 
After  the  death  of  his  wife,  and  within  a  year 
thereafter,  he  in iuced  this  young  lady  to  go 
and  stay  at  his  mother's,  where  he  lived. 
From  the  best  view  he  could  take  of  the  case, 
His  Honor  thought  it  clearly  resulted  that  by 
great  assiduity,  by  a  series  of  the  basest  ma- 
noeuvres, by  promises  of  marriage,  pretending 
that  he  only  delayed  in  consequence  of  the 
year  of  his  widowhood  not  having  expired, 
the  defendant  succeeded  in  attaining  his  end. 
The  defendant  was  the  lady's  cousin,  and  he 
availed  himself  of  the  relationship  to  get  her 
into  his  mother's  house.  The  Court  would 
award  $1000  damages. 

Larocque  t?.  The  Merchants'  Bank. 

Deed  of  Sale— Assessment 
Monk,  J.  This  was  an  action  for  a  certain 
amount  of  interest,  arising  out  of  the  following 
circumstances :  The  defendants  purchased  a 
lot  of  ground  at  the  corner  of  Notre  Dame 
Street  and  Place  d'Armes.  At  the  time  they 
purchased  this  property  the  street  was  in  pro- 
cess of  being  widened,  and  two  assessments 
had  been  made  on  the  property  for  the  pur- 
pose of  widening  the  street.  The  sale  took 
place,  and  subsequently  another  tax  of  about 
$200  was  imposed,  nearly  equivalent  to  the 
amount  sued  for.  The  Merchants  Bank  ad- 
mitted they  owed  the  amount  of  interest  sued 
for,  but  said  they  had  been  obliged  to  pay  this 
tax,  and  that  they  bought  the  property  free 
and  dear  of  all  taxes.  Two  letters  were  pro- 
duced, and  it  must  be  conceded  that  these  went 
a  great  way  in  establishing  the  plea.  On  the 
4th  of  February,  1865,  Mr.  Atwater,  duly  au- 


thorized by  the  Merchants  Bank,  wrote  i 
letter  to  the  plaintiff  and  in  this  letter  he 
stated  among  other  things  that  the  director? 
of  the  Merchants  Bank  had  authorized  him 
to  accept  the  plaintiff's  offer  of  the  lot  for 
$18,000,  adding  "It  is  understood  that  the 
Bank  is  to  have  the  property  free  and  clear. 
You  are  to  receive  the  award  for  the  part 
taken  by  the  Corporation,  less  the  assessment 
on  the  lot  for  the  widening  of  the  street,  which 
of  course  the  directors  expect  you  to  pay. 
Please  inform  me  as  soon  as  convenient  ot 
your  answer.'1    To  this  the  plaintiff  answered 
in  substance  on  the  11th  of  February :  In  an- 
swer to  your  note  of  the  4th  instant,  I  beg  to 
say  that  we  accept  your  offer  of  $18,000  for 
the  lot,  which  we  will  deliver  i%  you  on  the 
1st  of  May  next,  after  the  widening  of  None 
Dame  street,  on  your  allowing  us  $800  for  the 
commutation  which  we  will  effect  lor  you.'" 
Upon  the  strength  of  these  letters  which 
seemed  to  embody  the  verbal  agreement,  the 
defendants  had  a  perfectly  clear  case.    There 
was  no  'difficulty  about  it    Mr.  Larccque  ac- 
cepted the  conditions  which  were  specifically 
stated  in  the  letter.    But  unfortunately  for 
the  defendants  there  was  a  deed  of  sale. 
There  might  have  been  a  great  deal  of  talking 
and  writing,  but  all  that  was  merged  into  the 
deed  of  sale  before  notary.     What  did  the 
Court  find  in  the  deed  of  sale  ?    Nothing  at 
all  about  the  assessment.    The  presumption 
of  the  law  was  that  the  owner  was  bound  to 
pay  the  assessment    Now  at  the  time  the 
assessment  in  question  was  imposed,  the  Mer- 
chants Bank  were  the  proprietors.    Further, 
the  assessment  was  not  for  widening  the  street, 
but  for  some  other  purpose.    In  the  face  of' 
the  fact  that  it  was  not  imposed  for  widening 
the  street,  and  that  it  was  not  mentioned  in 
the  deed  of  sale,  what  was  the  Court  to  do? 
Was  it  to  take  the  letters?    The  defendants 
said,  if  you  look  at  the  deed  of  sale  at  all, 
you  must  look  at  it  in  connection  with  the  let- 
ters.   But  the  Court  did  not  require  the  lee 
ters  to  assist  it  in  interpreting  the  deed  of  sale. 
There  was  no  allegation  of  fraud  or  error. 
The  Court  was  bound  to  say  that  the  whole 
of  the  transaction  was  embodied  in  the  deed, 
and  that  it  might  fairly  be  presumed  there 
was  some  change  in  the  bargain  before  the 
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deed  was  drawn.    Judgment  must  therefore 
go  in  favor  of  the  plaintiff. 


Beaudrt  v.  Brouillet  dii  Bernard. 

Moot,  J.  This  was  an  action  brought  by 
a  young  man  against  his  aunt.  It  appeared 
that  the  plaintiff  and  his  brother  were  brought 
|  up  at  their  uncle's  and  were  well  treated. 
Their  uncle  and  aunt  had  one  daughter  who 
married  contrary  to  their  wishes,  and  there- 
upon her  parents  transferred  their  affections 
to  the  two  nephews.  The  uncle  died,  recom- 
mending his  nephews  to  the  care  of  his  wife. 
One  of  the  nephews  remained  with  his  aunt, 
bat  some  misunderstanding  having  occurred, 
he  now  brought  a  pretty  heavy  claim  against 
her  for  wages,  and  for  the  produce  of  a  certain 
farm.  The  lady  pleaded  that  she  had  brought 
this  young  man  up  as  her  own  child,  and  that 
she  had  more  than  paid  him  by  her  kindness. 
Further,  'she  said,  if  that  is  not  enough,  I  will 
plead  prescription,  and  you  can  only  claim 
for  one  year.  There  was  some  irregularity 
in  the  pleas,  but  the  Court  was  not  disposed  to 
insist  on  strict  technicalities  in  a  case  like 
this.  Even  if  the  plea  of  prescription  was 
rejected,  the  Court  was  not  inclined  to  give 
more  than  the  one  year's  wages  and  produce 
admitted.  Judgment  accordingly  for  $180 
and  costs. 


MULLIN  V.   ReNAUD. 

Monk,  J.  This  was  an  action  brought  by 
•  the  plaintiff  against  the  defendant  for  having 
engaged  his  vessel  or  barge  to  go  from  Mon- 
■  treal  to  Cleveland,  Ohio.  The  plaintiff  al. 
leged  that  in  consequence  of  this  agreement 
which  was  merely  verbal,  he  left  Montreal  on 
a  certain  day,  and  sailed  off  towards  Cleve- 
land. At  Port  Col  borne  he  refused  a  cargo. 
When  he  arrived  at  Cleveland  he  endeavored 
to  find  the  agent,  but  there  was  no  cargo  for 
him.  Finally,  he  left,  and  now  brought  an 
action  for  a  large  amount,  claiming  freight, 
demurrage,  Ac.  At  first  the  Court  was  in- 
clined to  think  that  the  action  should  be  die. 
missed,  but  upon  the  whole,  and  seeing  that  the 


plaintiff  was  in  earnest  throughout,  the  Court 
was  disposed  to  say  that  an  agreement  of  a 
vague  character  was  proved.  The  evidence 
of  the  captain  was  favorable.  But  the  claim 
of  $1,200  could  not  be  allowed.  The  Court 
would  give  $350  (with  costs  of  the  action 
brought,)  which  was  sufficient  to  pay  the 
plaintiff  for  going  to  Cleveland  ani  back. 


DlJRNFORD  V,  FaVREAU. 

Informality  in  Warrant 

Monk,  J.  The  defendant  had  been  con" 
victed  of  selling  liquor  without  license.  In 
the  absence  of  Mr.  Coursol,  Mr.  Brehaut  had 
presided.  The  usual  form  of  words  in  the 
summons  requiring  the  defendant  to  be  and 
appear  before  C.  J.  Coursol,  Eeq.,  and  stating 
under  what  authority,  had  been  struck  out, 
and  the  words  Mr.  "Brehaut,  P.M."  substi- 
tuted. Now  what  was  "  P.  M."  for?  Police 
Magistrate,  or  Pay  Master,  or  Postmaster,  or 
fifty  other  things.  Mr.  Coursol  took  all  pre. 
caution  to  state  his  authority,  but  Mr.  Bre- 
hault  apparently  did  not  think  it  necessary. 
The  Court  was  of  opinion  that  this  summons 
did  not  give  him  authority.  The  first  plea  of 
the  defendant  was  a  plea  to  the  jurisdiction ; 
then  he  pleaded  to  the  merits.  The  Court 
was  of  opinion  that  this  plea  to  the  jurisdic- 
tion should  have  been  maintained,  and  that 
the  plea  to  the  merits  under  the  circumstances 
was#not  a  waiver  of  the  plea  to  the  jurisdic- 
tion. Therefore  the  judgment  of  the  Court 
below  must  be  reversed,  and  the  conviction 
quashed. 

Durkford  v,  St.  Marie. 

Monk,  J.  The  only  difference  between  this 
case  and  the  last,  was  that  the  defendant 
made  a  motion,  instead  of  pleading  to  the  ju- 
risdiction. The  Court  properly  overruled  this 
motion,  and  on  the  very  day  he  made  the 
motion,  he  pleaded  to  the  merits.  The  Court 
was  further  of  opinion  that  in  this  case  the 
plea  to  the  merits  was  a  waiver  of  objection 
to  the  jurisdiction.  The  distinction  made  was 
that  in  the  first  case  there  was  a  plea,  while 
in  the  other  there  was  only  a  motion. 
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DURNFORD  V.   CyPIOT. 

Monk,  J.  In  this  case  the  defendant  was 
convicts  J  of  selling  liquor  without  license. 
There  was  a  plea  of  autrefois  acquit,  and 
thou  there  was  the  general  issue.  Subse- 
quently the  defendant  withdrew  the  plea  of 
autrefois  acquit,  and  there  being  some  diffi- 
culty about  the  identity  of  the  man,  the  case 
was  dismissed  in  the  Court  below.  The  Re- 
venut  Inspector  now  brought  the  case  up  be- 
fore this  Court,  contending  that  the  plea  of 
autrefois  acquit  was  an  admission  of  the 
identity  of  the  person.  The  Court  was  left  to 
ifcft]  with  rather  doubtful  evidence,  but  his 
honor  was  inclined  to  think  that  the  identity 
of  the  man  was  sufficiently  established.  The 
judgment  must  therefore  be  reversed,  and  the 
*Ie  fend  ant  condemned  to  pay  a  fine  of  $50,  or 
three  months  imprisonment. 


RECENT  ENGLISH  DECISIONS. 

Embezzlement — Clerk  or  Servant — A  person 
who  lr  i- m ployed  to  get  orders  for  goods,  and 
to  receive  payment  for  them,  but  who  is  at  li- 
berty Jo  get  the  orders  and  receive  the  money 
where  and  when  he  thinks  proper,  being  paid 
by  a  '  '.mi mission  on  the  goods  sold,  is  not  a 
clerk  or  servant  within  the  meaning  of  the  24 
and  25  Vict.  c.  96,  s.  68. .  Reginav.  Bowers, 
Law  Kl  |j.  1  C.C.  41. 

Larceny — Indictment. — The  prisoner  was 
sent  by  his  fellow- workmen  to  their  common 
employer,  to  get  the  wages  due  to  all  of  them. 
Ho  received  the  money  in  a  lump  sum,  wrap- 
ped tip  in  paper,  with  the  names  of  the  work- 
men and  the  sum  due  to  each  written  inside: 
— Held,  that  he  received  the  money  as  the 
agent  of  his  fellow-workmen,  and  not  as  the 
servant  of  the  employer,  and  that,  in  an  indict 
ment  against  him  for  stealing  it,  the  money 
was  wrongly  described  as  the  property  of  the 
employer.  Regina  v.  Barnes,  Law  Rep.  1  C. 
C.  45. 

[This  case  was  tried  by  the  Recorder  of  Bol- 
ton, and  the  property  was  originally  laid  in  the 
fellow- workmen.  The  counsel  for  the  prisoner 
objected  that  the  indictment  could  not  be  sus- 
tained, because  the  money  was  the  property  of 
the  employers.     The  indictment  was  then 


amended  by  order  of  the  Recorder,  and  it  was 
alleged  that  the  money  was  the  property  of  the 
employers.  Th e  question  being  reserved  whe- 
ther the  evidence  sustained  the  indictment,  the 
Court  quashed  the  conviction  on  the  amended 
record,  holding  that  the  money  was  the  money 
of  the  workmen  as  soon  as  the  prisoner,  their 
agent,  received  it.  The  indictment,  as  it  origi- 
nally stood,  would  have  been  sustained.] 

Mistake  in  date  of  Witt. — Parol  evidence  is 
admissible  to  prove  that  a  will  was  executed 
on  a  date  other  than  that  which  appears  upon 
the  face  of  it. — Two  wills  were  propounded, 
one  bearing  date  on  the  27th  of  February, 
1855,  and  the  other  on  the  11th  of  December, 
1858.  There  was  no  ambiguity  on  the  face  of 
either  of  them,  and  each  of  them  contained  a 
general  clause  of  revocation.  Parol  evidence 
was  admitted  to  prove  that  the  will  bearing 
date  on  the  27th  of  February,  1855,  was  in 
fact  executed  on  the  27th  of  February,  1865, 
and  on  that  evidence  the  Court  pronounced  for 
the  will  of  1865,  and  against  the  wilfof  1858. 
—Sir  J.  P.  Wilde  remarked:  ,"I  intended  in 
Guardhouse  v.  Blackburn,  (Vol.  2,  p.  180),  to 
point  out  that  there  is  a  distinction  between 
an  inquiry  into  the  meaning  of  a  written  docu- 
ment,—will,  contract,  or  deed,— and  an  inquiry 
into  the  existence  of  such  a  document."  Reffdl 
v.  Reffdl,  Law  Rep.  1  P.  &  D.  139. 

Pleading— Adultery  and  Cruelty.  —  In  an- 
swer to  a  petition  by  a  wife  for  dissolution  of 
marriage,  charging  adultery  and  cruelty,  the 
respondent  denied  both  those  charges,  and 
further  alleged  that  the  petitioner  had  habi- 
tually treated  him  with  insolence  and  neglect, 
and  frequently  absented  herself  from  home, 
and  refused  to  inform  him  where  she  had  been, 
and  constantly  set  his  orders  and  wishes  at 
defiance ;  and  that  she  had  withdrawn  herself 
from  cohabitation  for  two  years  without  rea- 
sonable cause.  The  Court  refused  to  order 
those  allegations  to  be  struck  out,  being  of 
opinion  that,  the  respondent  was  entitled  to 
give  evidence  of  them,  for  the  purpose  of  show- 
ing that  his  misconduct,  if  any,  had  been 
caused  by  that  of  the  respondent  Hughes  v. 
Hughes,  Law  Rep.  1  P.  &  D.  219. 

Custody  of  Children.— The  Court  of  Probate 
and  Divorce  has  jurisdiction  by  its  order  to 
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regulate  the  custody  of  children,  until  they 
attain  the  age  of  16  years.  Mallinson  v.  Mai- 
Hnsorij  Law  Rep.  1  P.  &  D.  221. 

Forgery— Stifling  a  prosecution-  Undue  pres- 
sure,—A  son  carried  to  bankers  of  whom  he, 
as  well  as  his  father,  was  a  customer,  certain 
promissory  notes  with  his  father's  name  upon 
them  as  indorser.  These  endorsements  were 
forgeries.  On  one  occasion  the  father's  atten- 
tion was  called  to  the  fact^  that  a  promissory 
note  of  his  son  with  his  (the  father's)  name 
on  it,  was  lying  at  the  bankers  dishonored. 
He  seemed  to  have  communicated  the  faot  to 
the  son,  who  immediately  redeemed  it ;  but 
there  was  no  direct  evidence  to  show  whether 
the  father  did  or  did  not  really  understand  the 
nature  of  the  transaction.  The  fact  of  the  for- 
gery was  afterwards  discovered  j  the  son  did  not 
deny  it ;  the  bankers  insisted  ( though  with- 
out any  direct  threat  of  a  prosecution)  on  a 
settlement,  to  which  the  father  was  to  be 
a  party ;  he  consented,  and  executed  an  agree- 
ment to  make  an  equitable  mortgage  of  his 
property.  The  notes  with  the  forged  endorse- 
ments, were  then  delivered  up  to  him. — Held, 

\  that  the  agreement  was  invalid. — A  father 
appealed  to,  under  such  circumstances,  to 
take  upon  himself  a  civil  liability,  with  the 
knowledge  that,  unless  he  does  so,  his  son 
will  be  exposed  to.  a  criminal  prosecution, 
with  a  moral  certainty  of  a  conviction,  even 

;  though  that  is  not  put  forward  by  any  party 
as  the  motive  for  the  agreement,  is  not  a  free 
and  voluntary  agent,  and  the  agreement  he 
makes  under  such  circumstances  is  not  en- 
forceable in  equity.  Williams  v.  Bay  ley  ^ 
Law  Rep.  1  H.  L.  200. 

Practice— Jurisdiction. — Where  proceedings 
are  taken  out  of  the  ordinary  cursus  curiae  with  - 
the  assent  of  the  parties,  all  subsequent  in- 
terlocutors in  the  course  adopted,  though  pro- 
nounced adversely,  are  in  the  nature  of  awards, 
and  not  subject  to  appeal.  White  v.  The 
Duke  ofBuccleuch,  Law  Rep.  1  H.  L.  Sc.  70. 

Bill  of  Lading.— A.  Bill  of  lading  for  the 
delivery  of  goods  to  order  and  assigns,  is  a 
negotiable  instrument,  which  by  indorsement 
and  delivery  passes  the  property  in  the  goods 
to  the  indorsee,  subject  only  to  the  right  of  an 
unpaid  vendor  to  stop  them  in  transitu.    The 


indorsee  may  deprive  the  vendor  of  this  right 
by  indorsing  the  Bill  of  lading  for  valuable 
consideration,  although  the  goods  are  not  paid 
tbr ;  even  if  Bills  have  been  given  for  the  price 
of  them,  which  are  certain  to  be  dishonored, 
provided  the  endorsee  for  value  has  acted  bona 
fide  and  without  notice.  Pease  v.  Gloahec. 
Law  Rep.  1  P.  C.  219. 

Bill  of  lading — Negligence. — Under  a  char, 
ter-party  the  shippers  put  a  cargo,  consisting 
of  casks  of  oil,  wool,  and  rags,  on  board  the 
chartered  vessel,  and  personally  superintend- 
ed the  stowage  of  the  cargo  in  the  hold  of  the 
vessel.  In  the  margin  of  the  Bill  of  lading 
of  the  casks  of  oil  there  was  this  memorandum, 
"weight,  measurement,  and  contents  un- 
known, and  not  accountable  for  leakage." 
The  Bill  of  lading  was  indorsed  in  blank  by 
the  shippers  and  assigned  to  B.  &  Co.  In  the 
course  of  the  voyage  the  oil  casks  became 
heated  by  the  action  and  contiguity  of  the 
wool  and  rags,  and  a  very  large  portion  of 
the  oil  was  lost : — Held,  in  a  suit  against  the 
ship  for  damages  occasioned  by  shipowners1 
negligence  :  First,  that  ignorance  of  the  ship- 
owners as  to  the  latent  effect  of  heat,  in  stor- 
ing the  casks  of  oil  with  wool  and  rags,  did 
not,  in  the  circumstances  of  the  shippers  su- 
perintending the  stowage,  amount  to  such 
negligence  as  to  make  them  liable  to  the  hold- 
ers of  the  Bill  of  lading  for  the  loss  occasion- 
ed by  the  leakage  of  the  oil ;  and,  secondly, 
that  the  limitation  of  liability  by  the  memo- 
randum in  the  Bill  of  lading,  that  the  ship- 
owners were  not  to  be  accountable  for  leakage, 
was  not  restricted  as  to  the  quantity  of  leak- 
age, and  protected  the  shipowners,  in  the  ab- 
sence of  proof  that  the  leakage  was  occasioned 
by  their  negligence.  Ohrloff  v.  Briscally  Law 
Rep.  1  P.  C.  231. 

Salvage. — The  Judicial  Committee  is  al- 
ways reluctant  to  review  cases  of  salvage, 
which  involve  the  exercise  of  the  discretion 
of  the  Judge  of  the  Court  below,  but,  being  a 
final  Court  of  appeal,  will,  if  the  justice  of  the 
case  requires,  increase  the  amount.  The  ques- 
tion how  far  a  deviation  in  a  vessel's  course, 
in  the  performance  of  salvage  services  to  life 
or  property,  may  be  the  voidance  of  a  Policy 
of  Insurance,  is  not    satisfactorily    settled, 
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though  the  risk  of  such  may  operate  on  the 
judge' 8  mind  in  determining  the  amount  to  be 
awarded^for  salvage  services.  A  moiety  of  the 
value  of  the  vessel  and  cargo,  in  a  case  of  the 
salvage  of  a  derelict,  was  formerly  the  amount 
awarded, but  the  Maritime  courts  now  give  only 
such  amount  as  is  fit  and  proper  with  reference 
to  all  the  circumstances  of  the  case,  having  re- 
gard especially  to  the  value  of  the  property 
salved. — In  a  case  where  the  vessel  was  dere- 
lict, and  her  value,  with  the  cargo  on  board, 
exceeded  £30,000,  was  salved  by  two  vessels, 
one  of  which,  with  her  cargo  on  board,  was 
worth  £150,000,  and  the  other  above  £3,000, 
and  a  tender  of  £2, 000  for  salvage  services 
had  been  refused,  which  sum  was  awarded 
by  the  Vice- Admiral ity  Court :  the  Judicial 
Committee,  looking  at  the  respective  values, 
and  taking  into  consideration  the  additional 
risk  to  the  salvors  from  having  to  make  a  de- 
viation in  their  course,  held  that  sum  insuffi- 
cient, and  increased  the  amount  of  salvage  by 
£1000.  Kirbyv.  Thcovmeraofthe  "Scindia," 
Law  Rep.  IP.  C.  241. 

Salvage  of  Derelict — In  a  case  where  a  de- 
relict vessel  and  cargo  of  the  value  of  £1,452 
was  salved  by  a  steamer,  which,  with  her  car- 
go, was  of  the  value  of  £30,000,  the  Vice-Ad- 
miralty Court  awarded  £300  for  salvage : — 
Held,  by  the  Judicial  Committee,  that,  under 
the  circumstances,  that  sum  was  not  sufficient, 
and  the  same  increased  to  £450.  Papayarmi 
v.  Hocguard,  Law  Rep.  1  P.C.  250. 

Solicitor  and  Client — A  purchaser  has  con- 
structive notice  of  that  which  his  solicitor,  in 
the  transaction  of  the  purchase,  knows  with 
respect  to  the  existence  of  the  rights  which 
other  persons  have  in  the  property. — It  is  a 
moot  question  (observed  Vice-Chancellor  Kin- 
dersley)  upon  what  principle  this  doctrine 
rests.  It  has  been  held  by  some  that  it  rests 
on  this : — that  the  probability  is  so  strong  that 
the  solicitor  would  tell  his  client  what  he 
knows  himself,  that  it  amounts  to  an  irresisti- 
ble presumption  that  he  did  tell  him ;  and  so 
you  must  presume  actual  knowledge  on  the 
part  of  the  client.  I  confess  my  own  impres- 
sion is,  that  the  principle  on  which  the  doc- 
trine rests  is  this :  that  my  solioitor  is  alter 
ego;  he  is  myself;  I  stand  in  precisely  the 


same  position  as  he  does  in  the  transaction, 
and  therefore  his  knowledge  is  my  knowledge : 
and  it  would  be  a  monstrous  injustice  that  I 
should  have  the  advantage  of  what  he  knows 
without  the  disadvantage.  But  whatever  be 
the  principle  upon  which  the  doctrine  rests, 
the  doctrine  itself  is  unquestionable.  Bownot 
v.  Savage,  Law  Rep.'  2  Bq.  142. 

Mines. — A  lease  of  land  (without  mentioning 
mines)  will  entitle  the  leasee  to  work  open  bat 
not  unopened  mines.  If  there  be  open  mines, 
a  lease  of  land  with  the  mines  therein,  nil' 
not  extend  to  unopened  mines  j  but  if  there  be 
no  open  mines,  a  lease  of  land  together  with 
all  mines  therein,  will  enable  the  lessee  to  open 
new  mines.  Clegg  v.  Rowland,  Law  Rep.  2 
Eq.  160. 

Married  Woman. — Property  settled  to  the 
separate  use  of  a  married  woman  for  life  with 
a  power  to  appoint  the  reversion  by  deed  or 
will,  which  she  exercises  by  will,  is  not  liable 
after  her  death  to  the  payment  of  her  debts. 
Shatiock  v.  Shattoch,  Law  Rep.  2  Eq.  182. 

Company — Misrepresentation.-— &  company 
was  formed  for  mining  purposes ;  the  prospec- 
tus referred  to  the  memorandum  and  articles, 
and  described  in  favorable  terms  a  mine  for 
the  purchase  of  which  a  contract  had  been 
entered  into.  This  mine  was  afterwards  found 
to  be  worthless,  and  the  directors  rescinded 
the  contract,  and  agreed  to  purchase  another : 
— Held,  that  a  shareholder  who  had  subscrib- 
ed on  the  faith  of  the  prospectus  was  entitled 
to  an  injunction  against  an  action  for  calls. 
although  the  directors  had  been  themselves 
deceived,  and  had  been  guilty  of  no  wilful 
fraud.  Smith  v.  Reese  River  Company,  Law 
Rep.  2  Eq.  264. 

Will—Fraud  by  a  Married  Woman.— -The 
income  of  property  was  given  by  a  testator  to  I 
a  woman  in  the  character  of,  and  whom  he 
described  as  his  wife,  but  who,  at  the  time  n 
the  marriage  ceremony  with  him  and  at  hi? 
death,  had  a  husband  living: — Hdd\  \\\ 
respect  of  the  fraud  committed  by  her,  tha: 
the  bequest  was  void. — The  testator  bequeath- 
ed the  residue  of  his  property  to  his  "  step- 
daughter," the  daughter  of  his  supposed  wife  :j 
— Held,  that  the  bequest  was  valid.  Wilkin 
son  v.  Joughin,  Law  Rep.  2  Eq.  319. 
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WM-" Survive."— The  words  "survive," 
and  "  survivor/'  import  that  the  person  who 
is  to  survive  must  be  living  at  the  time  of  the 
event  which  he  is  to  survive.  Gee  v.  LiddeU, 
Law  Rep.  2  Eq.  341. 

Fraud — Misrepresentation — Company. —  A 
contract  to  take  shares  in  a  company  cannot 
be  set  aside  because  it  was  founded  on  a  pro- 
spectus which  contains  exaggerated  views  of 
tbe  advantages  of  the  company,  but  does  not 
contain  any  material  mis-statement  of  fact. 
Where,  therefore,  a  prospectus  stated  that  a 
certain  invention  which  it  was  the  object  of 
the  company  to  work  had  been  tested,  and 
according  to  the  experiments  the  material 
could  be  produced  at  a  specified  cost,  but  that 
it  was  intended  to  test  the  invention  further, 
and  the  invention  turned  out  worthless,  and 
it  appearing  that  there  had  been  some  test- 
ing:— Held,  that  this  was  not  such  a  misre- 
presentation as  would  enable  a  purchaser  of 
shares  to  set  aside  the  contract.  Denton  v. 
Macneil,  Law  Rep.  2  Eq.  352. 


THE  U.  S.  JUDICIARY. 

(From  the  American  Law  Register.) 

The  rapid  deterioration  of  public  morals 
since  the  late  rebellion  began  is  one  of  the 
very  sad  offsets  to  the  benefits  whioh  are  be- 
lieved by  "many  to  have  resulted  from  the 
events  to  which  it  led.  All  things  seem  to 
have  concurred,  during  its  brief  but  exciting 
history,  to  demoralize  official  character,  busi- 
ness tone,  and  even  social  relations.  The 
most  ardent  admirer  of  the  political  results 
will  not  deny  that  the  community  has  been 
lamentably  depraved.  The  standard  of  public 
and  private  integrity  is  many  degrees  lower 
than  it  was.  Money  has  been  so  abundant, 
speculation  has  run  so  high,  reckless  wealth, 
and  ruin  from  fraud  and  folly,  have  changed 
so  many  positions  and  unsettled  so  many 
lives,  that  an  unnatural  stimulus  has  been 
given  to  evil  agencies.  The  law  seems  to  be 
less  potent  and  omnipresent.  Grime  and  vio- 
lence run  riot  And  those  whose  mission  is 
reform,  seem  to  have,  day  by  day,  less  heart 
for  their  work.  Years  must  elapse  before  the 
current  of  vice  can  be  made  to  set  backward, 


even  under  the  most  favorable  influences. 
Shall  we  have  such  influences  ?  Is  our  gov- 
ernment equal  to  the  emergency?  Is  it 
capable  of  assuming  thaf;  new  vigor  and  firm- 
ness which  are  necessary  to  bring  us  back 
even  to  where  we  were  seven  years  ago  ? 

The  prospect  is  rather  hopeless.  This  gov- 
ernment, to  which  the  pure  and  earnest  citi- 
zen is  looking  for  reform,  now  that  it  has 
escaped  from  its  recent  danger,  is  sliding 
more  and  more  into  the  hands  of  the  danger- 
ous classes.  Men  to  whom  human  life  and 
the  laws  of  property  are  nothing,  manipulate 
primary  meetings  and  set  up  candidates  for 
office.  Gamblers,  lottery  men,  and  liquor 
dealers  are  active  in  political  campaigns,  and 
are  becoming  so  formidable  in  their  unions 
that  politicians  truckle  to  them  more  than 
ever,  and  submit  to  the  pledges  they  exact. 
Revolutionary  organizations  have  powers 
which  no  association  for  good  can  acquire. 
All  the  elements  of  evil  seem  to  unite,  as  if 
they  had  a  common  end  and  a  common  inter- 
est, and  their  union  is  against  good  morals 
and  against  good  government. 

As  the  drowning  man  clings  to  the  plank, 
so  we  have  looked  to  the  judiciary  in  all  tbe 
alarming  phases  of  our  history.  It  has  been 
less  contaminated  than  any  other  department 
of  our  government.  By  influences  for  which 
every  good  citizen  should  be  thankful,  though 
he  cannot  understand  them,  the  bench  has 
been  in  a  large  measure  preserved  from  the 
fate  of  other  departments.  With  some  ex- 
ceptions it  still  remains  the  balance-wheel  of 
the  system,  our  safety  among  the  corruptions 
which  have  invaded  other  branches  of  the 
government. 

The  object  we  have  in  view  in  these  pages 
is  to  endeavor  to  show  briefly  the  peculiar 
causes  which  have  so  far  tended  to  save  the 
judiciary,  and  continue  it  in  comparative 
purity,  and  the  ruin  which  must  follow  if,  in 
choosing  our  judges,  we  abandon  the  instincts 
which  have  heretofore  guided  us,  descend  to 
the  same  sphere  in  which  we  battle  for  candi- 
dates for  other  offices,  and  permit  ourselves 
to  be  governed  by  the  same  system  which 
governs  us  in  their  elections. 

The  ordinary  division  of  the  departments 
of  government  into  the  legislative,  the  execu- 
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tive,  and  the  judicial,  is  one  so  long  estab- 
lished and  so  generally  admitted  that  we 
receive  it  implicitly,  with  but  little  reflection. 
According  to  common  conception  neither  in- 
terferes with  or  invades  the  other,  but,  in 
practice  as  well  as  theory,  they  are  distinct. 

A  very  slight  experience  of  the  actual  work- 
ings of  the  judiciary  will  show  how  mistaken 
this  view  is.  Its  powers  invade  both  of  the 
other  departments.  Though  the  judge  does 
not  make  laws  or  execute  them  in  the  ab- 
stract or  the  general,  he  does  so  in  individual 
cases.  He  decides  without  precedent  that  A. 
owes  B.  money,  and  sends  the  sheriff  to  exe- 
cute his  judgment.  He  decrees  that  a  child 
must  be  taken  from  a  parent, — that  a  citizen 
shall  be  deprived  of  his  liberty, — that  some 
street  may  invade  my  grounds.  He  stops 
the  construction  of  a  public  work ;  he  sets 
&Bidfi  an  election;  he  decides  the  title  to  a 
corporate  office;  he  strikes  dead  an  Act  of 
Assembly;  and,  when  called  upon  for  his 
reason,  he  says :  "  I  have  found  no  precedent 
or  analogous  case,  and  I  must,  therefore,  de- 
clare that  to  have  been  always  the  law,  which 
in  my  opinion  ought  now  to  be  the  law.'1  How 
a  bad  man  would  use  such  a  license,  it  is 'un- 
necessary to  explain. 

The  doctrine  that  there  is  existing  law  for 
every  possible  state  of  facts,  that  every  judge 
is  able  to  find  this  law,  and  that  in  announ- 
cing it  he  only  declares  or  applies  it,  as  distin- 
guished from  making  it,  is  a  very  beautiful  the- 
ory, and  falls  in  harmoniously  with  the  estab- 
lished views  of  government  to  which  we  have 
just  referred.  But  in  practice  and  in  sub- 
stance it  is  wholly  illusory.  It  may  restrain 
a  good  judge,  and  coerce  him  to  explore  more 
conscientiously  the  sources  of  customary  law, 
in  the  hope  thai  there  are  precedents  or  ana- 
logies to  guide  him.  He  may  hunt,  with  the 
patience  of 'an  enthusiast,  for  the  smallest 
rivulets  from  the  fountain  of  justice,  but  he 
may  never  find  them,  and  when  he  does,  his 
very  excellence  of  character  may  lead  him  to 
doubt  them.  It  is  only  when  the  waters  flow 
in  a  steady  and  certain  current  that  he  feels 
constrained  to  be  carried  along  against  his 
judgment  and  his  sense  of  right.  Instructed 
that  he  is  not  to  make,  but  only  to  find  the 
law,  he  may,  with  his  books  around  him,  be 


put  to  a  somewhat  different  kind  of  mental 
process,  and  reach  a  different  result  from  that 
which  he  would  reach  if  he  were  freed  from  the 
control  of  such  a  principle.  But,  in  the  end,  it 
amounts  to  the  same  thing ;  what  the  judge 
would  have  decided  if  he  had  been  a  despot, 
he  decides,  believing  that  he  has  subordinated 
his  judgment  to  the  received  theory  of  his 
government. 

This  result  arises,  most  frequently,  when 
questions  connected  with  the  organization  and 
construction  of  public  bodies,  titles  to  office, 
the  regularity  of  elections,  the  constitution- 
ality of  statutes,  and  other  matters  having 
relation  to  local  governments,  or  of  a  public 
or  quasi  public  character  are  presented.  The 
law  on  these  subjects  is  less  settled,  and  the 
judge  is  left  without  precedent  or  analogy 
more  frequently  than  when  he  is  considering 
such  a  point,  as  one  arising  between  landlord 
and  tenant,  or  the  parties  to  a  note.  And 
this  is  the  very  field  in  which  political  b&asses 
are  most  exercised,  and  passions  and  antag- 
onisms have  most  influence.  It  has  been  a 
very  melancholy  experience  to  the  quiet  and 
unexcited  watchers  of  events,  to  find,  in  how 
many  cases,  judges,  whose  decisions  in  mat- 
tors  of  e  very-day  business,  are  those  of  justice, 
with  bandaged  eyes,  and  even  scales,  when 
questions  of  public  concern  arose,  have  de- 
cided, again  and  again,  sometimes  with  tem- 
per, each  judge  taking  the  tide  of  the  party 
which  elected  him. 

(  To  be  concluded  in  next  number.) 


The  House  of  Commons  contains  12S 
members  of  the  legal  profession  :  95  English 
barristers ;  18  Irish  barristers ;  6  Scotch  ad- 
vocates, aud  9  attorneys.  There  are  5  ser- 
jeants-at-law, and  30  Queen's  Counsel. 


Irish  Law  Appointments. — By  the  substi- 
tution of  Mr.  Morris  for  Judge  Christian, 
in  the  Court  of  Common  Pleas,  the  present 
Tory  Government  has  constituted  a  tribunal 
consisting  entirely  of  Roman  Catholics.  The 
Times  remarks  that  this  is  an  unprecedented 
event. 
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REPORT  OF  THE  GENERAL  COUNCIL 

OF  THE  BAR 

The  official  report  of  the  Genera!  Council 
of  the  Bar  of  Lower  Canada,  recently  pub- 
lished, contains  some  particulars  of  interest. 
Tbe  report  was  submitted  bj  Mr,  G,  Dor-rue, 
the  Secretary-Treasurer,  at  a  meeting  held  at 
Quebec  on  the  28th  of  May.  Some  of  the  lead- 
ing points  noticed  are  as  follows  :  The  Act  re- 
flecting the  Bar  which  came  into  force  on  the 
15th  of  August,  1866,  has  already  produced 
results  beneficial  to  the  profession.  After  the 
Act  was  passed,  the  General  Council  and 
Councils  of  Sections  adopted  by  laws,  which 
*ere  printed  under  the  direction  of  the  Secre- 
tary Treasurer,  Mr.  Do  ft  re,  and  distributed 
among  the  members  of  the  profession, 

The  next  thing  was  to  prepare  the  tableau 
giniral  of  advocates  required  by  the  new  law. 
The  Secretary-Treasurer  was  unable  to  obtain 
i  negriou  oi  the  registers,  and  on  golflg  to 
Quebec  in  quest  of  them,  was  informed  by  the 
e v Secretary  that  all  the  archives  of  the  Bar 
up  I©  1864  had  been  destroyed  by  fire.  The 
Goternment,  however,  was  able  to  furnish  a 
list  of  commissions  granted  from  1765  to 
1?49,  and  the  various  sections  supplied  the 
lists  of  admissions  subsequent  to  1840.  A 
notice  was  issued  requiring  advocates  whose 
diplomas  had  not  been  enregistered,  to  trans- 
mit lb  em  for  en  registration  forthwith.  In 
f^plj  to  this  notice  131  diplomas  were  received 
by  Uie  Secretary -Treasurer,  but  of  course  in 
eflfcsequence  of  the  destruction  of  the  regis- 
ters, there  was  no  means  of  ascertaining 
whether  theae  131  were  all  that  had  not  been 
^registered*  The  e ^Secretary,  it  appears,  did 
not  even  put  the  General  Council  in  posses- 
ion of  the  register  from  1864,  Another  ob- 
stacle that  impeded  the  making  of  an  accu- 
rate list  was  the  difficulty  of  ascertaining  what 
in  be  re  of  the  profession  had  died,  removed 
trotn  the  province,   or  ceased    to  practice. 

I    Under  these  circumstances,  llie  list  naturally 
contains  the  names  of  many  who  have  either 


left  the  country,  or  have  entered  upon  other 
pursuit*,  and  it  is  requested  that  gentlemen 
examining  the  list  will  apprize  the  Secretary- 
Treasurer  of  such  changes. 

The  Report  proceeds  to  give  a  table  of  the 
number  of  admissions  each  year  from  the  ces 
sion  of  Canada  to  the  present  day.  The  list  is 
as  follows:— before  1765,  10;inl766?4;  1767, 
1  ;  1768, 1  ;  1771, 1  f  1784, 1 ;  1785, 1  ;  1786, 1  ; 
1787,  2;  1788,  1  ;  1789,  3  f  1790,  I  ;  1791,  I ; 
1792,  1  j  1794,  3  j  1795,  1 ;  1796,  3;  1797,  3; 
1798,  2-,  1799,  4;  1800,  3;  1801,5;  1802,  1] 

1803,  5;  1804,  4;  1805,  2;  1806,  2;  1807,4; 
1808,  2  j  1809,  3 ;  1810,  9 ;  1811,  8  ;  1812,  1  j 
1813,  3j  1814,  5j  1816,  5;  1817,  7;  1818,  6; 
1819,  8^  1820,5;  1821,7;  1822,19;  1823, 
19;  1824,  15;  1825,  17  j  1826,  12;  1827,  13; 
1828,  20;  1829,  15;  1830,  19;  1831,  12; 
1832,  16;  1833,  19;  1834,  13;  1835,  11; 
1836,  17;  1837,  15;  1838,  14;  1839,  16; 
1840,  18;  1841,  19;  1842,  18;  1843,  18; 
1844,  19;  1845,  18;  1846,  21;  1847,  25; 
1848,  32;  1849,  32;  1850,  29;  1851,  29; 
1802,  21;  1853,  25;  1854,  20;  1855,  29; 
1856,  15;  1857,  16}  1858,  22;  1859,  31; 
I860,   32;    1861,  47;    1862,  55;    1863,  59; 

1804,  62;  1865,  67;  1866,  47;  1867,  8; 
making  a  total  of  1253. 

The  report  points  out  the  rapid  increase  from 
1B58  to  1865  and  the  decrease  in  1866  and  1867, 
alter  the  new  law  came  into  operation*  u  Les 
besoms  de  la  population, Tl  says  Mr.  Dovtrb, 
in  his  report,  u  nT exigent  pus  un  aussi  grand 
nombre  d'avocats.  Com  me  le  faisait  re- 
in arquer  un  avocat  franc.ais  dfun  grand  nit 
rite,  M.  Dupin,  les  proces  augmentent  en 
raiaon  me  me  du  n  ombre  des  avocats.  Moiris 
il  y  a  d'avocats,  moms  il  y  aura  de  proces 
chicaniers  et  f utiles  qui  ne  n  dissent  que  par 
la  necessity  de  procurer  de  quoi  vivre  an  sur- 
plus du  nombre  requis  des  avocats  ;  moina  tl 
y  a  d'avocats  plus  il  y  a  de  desinteresscment 
et  d'honneur  dans  la  profession ;  car  alors  les 
membres  du  Barreau  peuvent  euffir  aux  he- 
soins  de  la  population,  et  ils  u'out  pas  besom 
d' accepter  de  ces  proces  qui  dGshonorent  la 
profession  en  meme  temps  quUla  ruinent  les 
families. 

"Si  le  Barreau  veut  etre  rospecte,  il  doit 
etre  respectable.  IL  cesse  de  letre  des  qivil 
cesse  de  se  recruter  exclusivement  dans  la 
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classe  da  merite  et  de  l'honn€tet6.  II  est  vrai 
que  le  talent  fait  la  reputation,  mais  la  mo- 
ralite  seule  la  consolide  et  la  perpltue.  La 
magiBtrature  qui  doit  eUre  digne,  honnSte  et 
impartiale  s'alimente  dans  le  Barreau.  L'hon- 
neur  de  ce  dernier  rejaillit  sur  elle.  II  est 
done  de  FinterSt  de  la  communaute  en  gene- 
ral que  le  Barreau  soit  sSvdre  sur  le  choix  de 
Ets  ij  jmbres.  La  loi  de  1866,  quoiqu'elle 
la  is  ->.  quelque  chose  &  dSsirer,  cffre  d'excel- 
Jente  moyens  de  l'etre ;  c'est  a  lui  &  les  uti- 
lizer vigoureusement. 

"  II  n'y  a  pas  qu'un  sentiment  de  conser. 
ration  et  d'interet  qui  guide  le  barreau  dans 
sa  5rit6  visa-vis  des  aspirants  &  l'6tude  et 
a  la  pratique  de  la  profession,  il  y  a  aussi  un 
sentiment  honorable  qui  consiste  a  detourner 
• i oe  grand  partie  de  la  jeunesse  du  d6sir  de 
:->:■  livror  &  la  pratique  d'une  profession  qui  ne 
lui  offrira  pas  les  moyens  de  subsistance,  si 
elle  est  encombree.  Les  cinq  mois  qui  vien- 
nent  de  s'ecouler  ont  dSmontre  parfaitement 
ce  que  cette  loi  nous  promettait  pour  l'avenir. 

"  Une  autre  partie  importante  de  la  loi  merite 
d'etre  remarquee.  Les  plaideurs  qui  ont  a  se 
plaiutlre  de  la  conduite  de  leurs  avocats  peu- 
Teut  obtenir  plus  facilement  justice  devant  le 
con  seil  de  section  auquel  ces  avocats  appar- 
tiennent.  Sous  l'ancien  systdme  il  etait  im- 
possible d' obtenir  un  jugement  effectif  contre 
un  avocat  malhonnete,  carce  jugement  rendu 
par  le  conseil  de  section  ne  pouvait  avoir 
d'eflTet  que  s'il  6tait  ratifie  par  le  Conseil 
General  qui  n'existait  alors  que  sur  le  papier. 
Aujourd'hui  il  n'en  est  plusde  mSme,  le  Con- 
seil de  section  est  constitu6  en  tribunal;  il  pos- 
eede  les  memes  privileges  que  les  cours  de 
justice  pour  obliger  les  temoins  a  rendre  leur 

i ;  tiage,  et  son  jugement,  si  on  n'en  inter- 
jette  pas  appel  dans  les  30  jours,  a  son  plein 
et  en  tier  effet.  Le  Conseil  General  est  un 
tribunal  d}  appel,  qui  ne  ratifie  pas,  com  me 
par  le  passe,  mais  qui  confirme  ou  infirme  le 
jugement  qui  lui  est  soumis,  non  par  le  con- 
eei!  de  section  mais  par  Taccuse.  Les  assem- 
blies du  Conseil  General  sont  faciles  k  convo- 
qner.  II  est  important  que  les  clients  sachent 
qu'ils  peuvent  se  fair  rendre  justice  au  Bar- 
reau, et  faire  punir  les  avocats  qui  ont  tromp6 
leur  confiance.  Cet  acces  facile  &  la  justice 
du  Barreau  et  la  publicite  des  jugements  ren- 


dront  plus  scrupuleux  ceux  qui  croyaient  que 
toutes  les  infractions  a  la  discipline  et  a  Vbon- 
neur  du  Barreau  restaient  impunies.  Test 
par  ce  znoyen  qu'il  est  possible  de  mamtemr 
le  Barreau  dans  une  position  de  morality  et 
d'honnetete  qui  impose  le  respect  et  la  coo- 
nance  de  la  communaute  en  general." 


INCREASE  OF  SENTENCE. 
Two  burglars  were  recently  convicted  at  Kings- 
ton Assizes.    When  their  sentences  had  been 
pronounced,  they  suddenly,  in  a  fit  of  fair, 
attacked  the  jailers,  and,  half  a  dozen  police- 
men jumping  into  the  dock,  a  terrible  conflict 
ensued.     The    sentences    were   respectively 
eight  and  ten  years1  penal  servitude;  and, 
upon  this  exhibition  of  ferocity  and  violence, 
the  judge  ordered  the  convicts  to  be  again 
placed  at  the  bar,  and  enlarged  their  terms  of 
servitude  to  twelve  and  fifteen  years,  respec- 
tively.    Some  question  has  arisen  as  to  whe- 
ther the  judge  was  justified  in  pursuing  this 
course.    The  Law  Times  declares  that  the 
subject  does  not  admit  of  a  doubt ;  that  the 
regularity  and  legality  of  such  a  proceeding  is 
thoroughly    settled.    It  cites  as  authorities, 
Reg.  v.  Fitzgerald,  1  Salk.  401 ;  Inter  the  1* 
habitants  of  St  Andrews,  Holborn,  and  SL 
Clement  Dames,  2  Salk.  667  j  and  Bex  v.  Price, 
6  East,  328.    A  curious  account  of  similar 
conduct  on  the  part  of  a  prisoner,  and  cf  ua 
speedy  punishment,  is  given  in  the  following 
marginal  note,   by  Chief  Justice  Treby,  to 
Dyer's  Reports  :— 

Richardson,  C.  J.  de  C.  B.,  at  Assizes  at 
Salisbury,  in  summer  1631,  fuit  assault  per 
Prisoner  la  condemne  pur  Felony ;  qui  pail 
son  condemnation  ject  un  Brickbat  a  le  dift 
Justice,  que  narrowly  mist.  Et  pur  ceo  inHJ 
mediately  fuit  Indictment  drawn  pur  Nov  or 
vers  le  Prisoner,  et  son  dexter  manus  ampaJ^ 
et  file  al  Gibbet  sur  que  lay  mesme  imme* 
diately  hange  in  presence  de  Court. 


DEFICIENCY  OF  JUDGES  IN  ENGLISH 
COURTS.  ' 

The  following  from  the  Times  of  June  2fy 
shows  how  greatly  business  is  impeded  by  % 
tenacious  adherence  to  the  old  judicial  n 
chinery,  which  is  quite  inadequate  to  tkr 
wants  of  the  present  day. 
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"  This  was  the  second  of  the  first  two  days 
appointed  for  the  sittings  of  the  Court  out  of 
Term,  and  in  the  course  of  the  day,  as  also 
yesterday  and  almost  every  day  during  the 
sittings  in  banc,  discussions  arose  as  to  the 
difficulty  the  Court  finds  in  so  constituting  it- 

!  self  as  to  enable  itself  to  carry  on  the  business. 
It  will  be  observed  that  the  Court,  as  stated 
'   ly  one  of  the  judges  to-day,  holds  these  post 
,    terminal  sittings  primarily  for  the  purpose  of 
i  clearing  the  New  Trial  Paper,  in  order  that 
cases  in  which  new  trials  are  granted  may  be 
|  sent  down  to  trial  at  the  assizes  without  de- 
•  lay.    But  when  the  Court  sits  as  a  kind  of 
'.  court  of  appeal  on  an  application  for  new  trial 
for  misdirection,  as  it  is  either  in  the  nature 
of  an  appeal  from  the  presiding  judge,  or  turns 
upon  the  facts  with  which  he  is  best  acquaint- 
el,  it  is  not  considered  by  the  Bar  satisfactory 
|  that  a  case  should  be  heard  by  less  than  two 
1  judges  in  addition  to  the  judge  who  tried  the 
<  case;  and  this  requires  that  there  should  be 
r.  a  court  composed,  at  least,  of  three  members. 
|  But,  then,  as  the  Lord  Chief  Justice  is  sitting 
at  Nisi  Prius— and  another  judge  ought  to  be 
.  fitting  to  clear  the  enormous  cause  list — and 
:  another  is  wanted  at  Chambers,  and  one  or 
more  are  wanted  in  the  Courts  of  Error,  Pro- 
late and  Divorce  (to  say  nothing  of  the  Cen- 
tral Criminal  Court),  and  there  are  only  five 
judges  in  each  court,  there  is,  it  will  be  seen, 
great  difficulty  in  carrying  on  these  sittings, 
and  the  courts  have  continually  to  put  off  or 
break  off  cases,  in  a  manner  exceedingly  in- 
convenient to  justice,  simply  because  it  is  im- 
possible for  one  judge  to  be  in  more  than  one 
place  at  a  time,  and  it  is  also  impossible  to 
make  five  judges  into  seven  or  eight.     Thus, 
in  the  course  of  the  day,  Mr.  Justice*  Black- 
(•urn  having  gone  fo  Chambers,  and  an  im- 
portant case  standing  next  on  the  paper, 
which  it  was  found  could  not  come  on  to- 
day,— 

Mr.  Brett,  counsel  for  the  plaintiff,  said 
there  was  an  important  new  trial  case  which 
would  occupy  a  great  deal  of  time  when  it 
came  to  be  discussed,  and  he  should  not 
think  it  satisfactory  that  it  should  be  heard 
with  only  one  judge  besides  the  judge  who 
tried  it. 
The  Lord  Chief  Justice. — Certainly  not. 


Mr.  Brett  said  that,  as  it  stood  for  argu- 
ment at  the  sittings  next  week,  this  must  be 
the  result,  as  the  Lord  Chief  Justice  and  an- 
other judge  would  be  at  Nisi  Prius,  and  a 
third  at  Chambers,  or  in  a  Court  of  Error. 
He  should  not  object  to  its  standing  over  till 
next  Term. 

Mr.  E.  James,  counsel  for  the  defendants, 
said  he  quite  agreed  in  the  suggestion  of  his 
learned  friend. 

Mr.  Justice  Mellor. — Unless  we  are  some- 
how relieved  of  going  to  Chambers,  only  two 
judges  can  be  found  to  sit,  at  least  for  half 
the  day,  and  as  one  of  these  must  be  my 
brother  Shee,  who  tried  the  case,  there  cannot 
be  a  satisfactory  tribunal  for  the  parties. 

The  Lord  Chief  Justice. — What  is  the 
present  condition  of  the  Bill  relating  to  the 
Masters  at  Chambers?  In  ordinary  times  we 
can  manage  with  the  present  machinery ;  but 
out  of  Term,  with  two  judges  at  Nisi  frius, 
the  demands  upon  us  for  the  Exchequer 
Chamber,  and  the  necessity  of  appointing 
sittings  in  banc  out  of  Term,  unless  we  are  in 
some  way  relieved  of  the  business  at  Cham- 
bers, public  business  in  the  courts  must  come 
to  a  deadlock. 

It  was  then  agreed  that  the  case  in  ques- 
tion should  be  postponed  till  Michaelmas 
Term. 

It  may  be  mentioned  that  this  very  day  the 
Court  of  Error  in  the  Exchequer  Chamber 
had  to  break  off  in  the  middle  of  a  case  and 
rise  early,  simply  through  deficiency  of  judges 
—two  of  the  learned  judges  having  to  go  to 
Chambers,  where  one  from  each  court  is  re- 
quired daily,  so  that  only  four  were  left  to 
review  a  decision  by  an  equal  number  of 
judges  in  the  Court  below.  The  condition  of 
the  Court  of  Exchequer  Chamber,  with  regard 
to  its  constitution,  is  daily  a  subject  of  com- 
plaint and  dissatisfaction,  arising  from  the 
same  cause — cases  decided  by  four  judges,  and 
it  may  be  in  accordance  with  one  or  more  de- 
cisions by  four  judges  in  other  courts — t.  «., 
the  decision  of  eight  or  ten  or  twelve  judges 
being  continually  reviewed  and  reversed  by 
Qye  or  six,  perhaps  by  a  majority  of  three  out 
of  five,  or  four  out  of  six.  And  the  condition 
either  on  the  one  hand  of  the  New  Trial 
Paper  or  Special  Paper  of  the  courts  in  banc, 
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a&d  on  the  other  band  of  the  cause  lists  in 
the  different  oourte,  shows  an  accumulation 
of  busiiieBs  which  certainly  the  Bar  believe  to 
be  owing  to  the  deficiency  of  judges,  and 
which,  whatever  be  the  cause,  and  whatever 
may  be  the  proper  remedy,  givea  rise  to  an 
enormous  amount  of  vexation,  delay,  and  ex- 
pense to  the  suitors,  and  often  amounts  to  a 
denial  of  justice. 


APPOINTMENTS. 

Hon,  G£d6on  Ouimet,  to  be 
eral  of  the  Province  of  Quebec,  (Gacetiri  IS 
July,  186T). 

Hon,  George  Irvine,  to  be  Sol: 
of  ihe  Province  of  Quebec,  (Gasettt 
July.  t8K7.) 

a  an]  Joseph  Langerin,  E^q.<  to  I 
of  the  Crown  in  JC  banc  err ,  in  a 
minion  of  Canada,  (Gazetted  13th  Jul? 


BAKKRUITCY— ASSIGNMENTS.-rROVlNCES  <>F  QUEBEC  AKtt  ONTARIO. 


tfAJCE  OP  1NBOLVEHT. 


KS8tM39C9. 


A  New.  Urria  Lawrence,.  . , . 

Aml^raon,  Duncan. . . 

Rames,  William..... 

Bel],  John 

Bellefleor,  J,  O 

Bergenia ,  J.  B. ........ . 

Brethen,  Henry... ....... 

jiulJ.  David., 

i,  W  Mtinm 

Borronffh*.  William,  jun 

Cad  well.  Lewi*  A 

Camitlujrn,  Janet. ..•.. «>u 

Chamborl itai  M l" tlfln fl --■•■♦*  *i 
Champagw\  Louli. ............. 

Chapmau,  Christopher,* . . 

Chatterson,  John. , . 

Cleveland  &  Son,  J.  11 

Collier,  John  C .. 

Onuill,  Owou 

Cottinghua,  Samuel. .... . . . 

Cronkhite,  Nathan. 

Duitai  Isaiah 

Dean .  .Tame,-*. 

DtguJee.  C.  C  Miller... 

Donaldson,  Charles. .  -  - ,  ■ 

Duraoher.  Olivier.. . . .  - 

Kmpey,  Phibpfl ... 

Gordon.  Thomas. 

.<■-■ 

Holland,  Anthony. 

Hoo^m 

II  o  reliant,  John 

Hudon,  l*ai&....- ...... 

Hudson,  Andrew ... ....... 

H  unman,  John  L. . . .  — . . 

Jordan*  Hollin 

Lamprey,  Brooke . . . 

Laycock,  Nel*on ., 

Leggatt  &  Eray 

Lewis,  Asa 

Lewla,  Eeuben  Fllto. 

Long,  Joseph.  ................. 

Lorimer,  James. 


Aloxandria. 


Township  Blan  shard,, 

lioprairln , 

Windsor 


Hamilton  . 


Lanorale. 
Magog,... 


St.AndriAvelliu. 


Township  Towns* nd 


Koon  town         ........ 

oil  Springs 

fownship  Woodhouje . . 


Township  Grantham...., 
Stantjlead, 


Lundy,  W.  T 

Melntyre,  John . . .  . 

MeKay.Hugh. 

McVittie.  Alexander 

Merrkt,  Imn  W  Uarrii-im  ..„.....,. 
Mitchell.  Wm.  D-  and  Andrew  G., 

Individually  and  iu  nrm  of  Win. 

D.  Mitchell  &  Bros,* 

NesbUt,  James 

Qgilrte.  James. ,......*. 

Ouimet,  Eusfrbe. .  - 

Tanneton  U  Fanneton 

l'ariseau,  Joseph  and  Stanislas  Jn-1 

dlvldual.y  and  as  Arm  of  Joseph  [ 

gtanfelaa  &  Fr£ro, }  . 

Foarce,  Samuel , ..  ilitcfcolt 

riteber,  Cbarlei  P. I. ....... . 


Windsor 

E*etor. ...... 

1'ort  Hope... 


Montreal 


Fort  Hope., ..., 

Eaton 


A  ftd  JO  SMC. 


BBBIDKBCE. 


Mmitrt  al 


Cornwall.,... 

Township  Blenheim.. 

Montreal 

Brampton ........ 

Windsor 

Wuudatoak........ ... 


Township  Elma , . 

To wn e h ip  Toronto. ...... 


John  Whyte.... 

David  Rose 

N.  R,  Britton... 

Tbof.  Kilter 

T.  Sauvageau. . . 
J  M.-rrae. ...... 

W.  8.  Robinson. 
Geo.  D  Dickson 
E.  A,  Macnachtan 
J.  L.TertilI 

B.C  Wood 

W.  F.  Find  I  ay.. 
W.  6.  Robinson.. 

T.  SftUtageau.... 
A.  M.  Smith.., 
\y  8.  Robinson. 
John  Whue  , .. 
Kichnrd  Aonck. 
At  J.Donly. .... 

Wood 

( i  eorge  St  even  son 
George  Stevenson 

A.J.  Dooly 

l.Thibaudraa.,. 
w.a  B&ltttohergei 

A.  M.  Smith 

Cut*.  IJattray.... 
W  B.  relton.,.. 
1'hilip  .S.Ross..-. 

B,  lVdluek 

K.  A.MacunchUn 
A.  J.  Don ly,. 
T.S.Brnwrj     . 

aatth., 
E.  A.MarnaflhUn 
A.M.  Smith,,. 
James  Ma^io. 
A.  W.  Smith.., 
A.  B.  Stewart 
J    l.TVrrill  ... 
John  Whyfe 
James  McWhtrlet 
A.  B.  Stewart — 
John  Lynch  . . . 
J,  McCrae. 

Whtrter 
Hie  bard  Mo  nek 
W.Dow  Michael. 

Tli  os.  Miller . 


Montreal . . . 
Saerbrooke. 


St.  Martin,  lie  J fistii 


Montreal.. . . 
Dumnier.... 

Milton 

tit-rat  ford... . . 
Vluntnitl  .  . 
Windsor.... 
Napanee.-.. 
Berieville... 
Coboorg.  . 
Fp.  Stnnstead 
l.md-ny... 
ilamilfon  . 
NtpUMt... 

Montreal., 
sherhmoke.. 
Nspanee, ... 
Montr 

Chatham. . . , 
Stmooe 

Lindsay 

S»mm 

Sarniu 

Qnt?bc« 

Kt  CathaHoea 
8 herb p 
Cornwi.' 
Arthur 

Montreal .... 

Goderteh.. . .. 

rsj.  .... 

Simcoe 

Montr* 

r.  raot  ford.... 

Shi-rhrooke. , 
Gnelph 

Brandbrd 

Monlrcel... 


John  Lynch ..,, 
A  W  Smith..., 
v  B  siewart.. 
T.  Sapvagean. . . . 


l  o,  Stun^ii>a«l 


ontreal 

Montreal.... 
Brampton,.., 

Windsor 

Woodstock . . 
Chatham.. ... 

Stratford..  -  .* 

|{ram|»b»n  ... 
Brantionl, ... 

f-aL.  • 
MJiitreol...., 


Montreal, 
^tratfurd 


Tho#.  Millar. 

W  Ajflita«h«rgi*r  SI,  CaU»Hi«4 
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SJJtK  OF  IKWLVDTr, 


UtHHRfOI. 


.Johnson ..,-., 

,  Jo*epb 

Alexander 


I*Fr*«mtAtioa, 
Stratford 


Hamilton* 


i,  Jam&*  and  J 10.  Anderson. . . . 

u Jam«t  Hbttujt ♦  * ,  Freligbiburg, . 

Tim**  Frvdcricfc,. .,.. 

^iirliii.l,  D»b*M„a,.. 

Tkrrv,  .)ue  i>b  B 

"tofry,  John  Y 

, C-bcffrr  A . . . . , 

wii.......... ...♦.■ 


;  Benjamin . 




Mm  Alloa. 


Windsor . 


aasiumie. 


UMI&KKOM, 


W.A.Mittletorger 
JoKph  Rogpre.. 
T.  SMvaaeaa^. 
Thoa.  Miller,... 
Alex.  MeGrejfor 
Ja#.  HcWhirter, 
John  Wuyto,... 
A.J.Donly..,,. 
J.  J    Mflj-oti,     ., 
Thomas  rimrlwon. 
W  A3TittJebeTfW 
W  A 

J.  Met  me 

John  Htinrv., . 
I,  II.  G<mKn. 
Thos.  Churchf  r 
WAMitthf 
Wjl.afltttobci™ 
AFrwr ., ...  ".. 
A   ll.8tt'W»r(.... 


St  Catharine* 
Ha  rrie  „...., 

Monhml 

Stratford 

(tan , 

Woodatoek. 

Montreal..... 

JSiincoo. 

HaniTton 

Toronto, 
St  Catharine 
1 1  urine* 

Osbawa 

St  JiTrtmo.Mt 

London 

St  Catharinei 
St.  Catharine 
Qurbev    ... 
Montreal.. ._ 


1>AT*  Of   HO- 

rXOl    P.J   FILK 

OLAttU. 


July  SHn.f 
Aup  3rd. 
Juh>  121  h. 
July  £ 
Aue  stb, 
July  5 

J  Hi  J  ;,1lj 
A  up.  Alii 
Auft.  10th, 

'liiv    IHlh. 

Jnir  rata. 
Jui'j  aicb, 
Jniv  ; 

July  2-llh 

July  : 

July  27tft 

July  l'Mh 

July  likh 


PRIVY  COUNCIL  CASE. 

Nov.  2,  1866. 
!  — Lord    WESTBtur,    Sir    James 
1 LX,  and  Sin  Edward  VAtrOBAX 

AM6, 

fAe  matter  of  Thomas  Jamks  Wallace, 
I  Attorney  akd  Barrister, 

)n  appeal  from  the  Supreme  Court,  Hali- 
.  Scotia,] 

H — Order  mtmnding  At 
barrister  for  contempt, 

\  order  suspending  an  Attorney  and  Bar- 
rof  the  Supreme  Court  of  Nova  Scotia 
t  practising  in  that  Court,  for  having  ad- 
Bed  a  letter  to  the  Chief  Justice,  reflecting 
es  and  the  administration  of  jus- 
!y  in   the   Court,  discharged  by 
Committee,  as  it  substituted  a 
mode  of  punish  me  tit  whiah  was 
appropriate  and  fitting  punishment 

-h  a  contempt  of  Court  and 
suable  by  fine  and  imprisonment,  having 
written  by  a  practitioner  in  his  indivi- 
and  private  capacity  as  a  suitor,  in  re- 
lof  a  supposed  grievance  as  a  suitor,  of 
done  to  him  as  such  suitor,  and 
w  no  connection  whatever  with  his  pro* 
character,  or  anything  done  by  him 
■ally,  either  aj  an  Attorney  or  Ear- 
rupeteot  for  the  Supreme 
_  *  farther  than  award  to  the  offence 
iry  punishment  for  contempt  of 
to  inflict  a  professional   punish- 
eunite  suspension  for  an  act  not 
tun  ally,  and  which,  per  sef  did  not 


r  the  party  committing  it  unfit  to  remain 
a  practitioner  of  ftba  Omul 

This  was  an  appeal  from  an  Order  of  the 
Supreme  Court  at  Halifax,  Nova  Scotia, 
pending  the  Appellant  from  practising  in  that 
Court  as  an  Attorney  and  Barrister,  made 
under  the  fbJfowiag  circumstances. 

The  appellant  was  admitted  an  Attorney 
and  Barrister  of  the  Supreme  Court  at  Hali- 
fax, N.  S.,  and  practised  therein  up  to  the 
period  of  his  suspension,  ai  hereinafter  men- 
tioned j  he  also  practised  as  an  advocate  and 
proctor  in  the  Court  of  Probate  of  that  Pro* 
vince.  The  appellant  had  been  delendant  in 
two  puits  (Ihmphif  v.  Wallace^  and  The  City 
of  Halifax  v,  Wallace}  depending  in  the  Su- 
preme Court,  and  he  had  also  been  plaintiff 
in  another  suit  before  the  same  Court,  Wal- 
late  v*  Connolly t  and  was  likewise,  from  time 
to  time,  engaged  on  other  matters  before  the 
Court  in  his  capacity  of  Attorney  and  Bar- 
rister. In  the  suit  of  Dunphy  y>  Wallace^ 
a  decision  was  given  by  the  Supreme  Court 
adverse  to  lite  appellant,  and  leave  to  appeal 
therefrom  to  Her  Majesty  in  Council  was  re- 
fused hy  the  Court  in  a  judgment  delivered 
by  the  Chief  Justice.  As  the  appellant  in- 
tended to  petition  Her  Majesty  fa  Council  for 
leave  to  appeal  from  this  refusal,  the  Chief 
Justice  was  requested  by  the  appellant,  with 
a  riew  to  such  petition,  to  file  the  judgment 
delivered  by  him  in  that  case.  The  Chief 
Justice  thereupon  Hied  a  written  judgment, 
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differing,  as  it  was  alleged  by  the  appellant, 
materially  from  the  judgment  actually  deli- 
vered in  Court;  proceeding  upon  grounds  not 
mentioned  in  that  judgment,  and  containing 
additional  statements,  which  the  appellant 
conceived  were  calculated  to  prejudice  his  in- 
tended application  for  leave  to  appeal. 

In  the  course  of  the  other  suit,  Wallace  v. 
Connolly r  a  decision  was  likewise  given  ad- 
verse to  the  appellant.  Such  decision  was 
pronounced  by  the  Chief  Justice  after  hearing 
both  the  parties  upon  affidavits  in  open  Court, 
and  after  taking  time  to  consider;  but  the 
Chief  Justice,  in  his  judgment,  stated  that  he 
had  received  from  a  Mr.  Smith,  out  of  Court, 
in  form  at  ion  which  differed  from  the  state- 
ments made  by  the  appellant  in  one  of  the 
affidavits ;  the  appellant  not  having  been  pres- 
ent at  the  alleged  interview  with  Mr.  Smith. 

Previously  also  to  the  month  of  January, 
1865j  the  appellant  had  been  informed  that, 
in  reference  to  other  proceedings  in  which  he 
was  interested  before  the  Supreme  Court,  ob- 
servations prejudicial  to  him  had  been  made 
to  one  of  the  parties  by  the  Chief  Justice  out 
of  Court,  and  that  certain  proceedings  against 
him  had  been  recommended  by  the  Chief 
Justice  in  an  interview  with  one  of  the  par- 
ties :  and  in  certain  matters  also  in  which 
the  appellant  was  professionally  engaged  be- 
fore him  at  Chambers,  the  Chief  Justice  had, 
as  the  appellant  conceived,  acted  in  a  manner 
which  he  deejued  unusual  and  oppressive, 
and  which  induced  him,  as  he  alleged,  to 
avoid  Chamber  business  before  the  Chief  Jus- 
tice. 

On  the  10th  of  January,  1863,  an  order  was 
made  by  Mr.  Sutherland,  the  Judge  of  the 
Court  oi  Probate  at  Halifax,  declaring  that 
the  appellant  had  been  guilty  of  a  contempt 
of  the  Court,  and  suspending  him  from  prac- 
tising therein  as  an  advocate  and  proctor. 
The  appellant  appealed  from  the  order  of  the 
Judge  of  Probate  to  the  Supreme  Court,  con- 
ceiving that  he  was  entitled  to  such  appeal 
under  the  provisions,  of  the  Revised  Statutes 
of  Nova  BfttiOj  c.  127,  s.  77. 

The  appeal  came  on  for  hearing  before  the 
Supreme  Court  in  the  month  of  December, 
18 64 ,  when  judgment  was  given  to  the  effect, 
that  the  appeal,  having  been  taken  under  the 


Provincial  Statute,  and  not  by  certiorari,  was 
not  judicially  before  the  Court  and  could  not 
be  entertained.  In  the  month  of  January, 
1865,  the  appellant  moved  the  Chief  Justice, 
at  Chambers,  to  allow  an  appeal  from  that 
decision  to  Her  Majesty  in  Council.  The 
Chief  Justice  refused  leave  to  appeal  from  the 
decision  of  the  Supreme  Court  against  the 
order  of  suspension  made  by  the  Judge  of  the 
Court  of  Probate.  The  judgment  of  the  Su- 
preme Court,  both  upon  the  main  question  of 
the  appeal  from  the  order  of  suspension,  and 
the  application  of  the  appellant  for  leave  to 
appeal  therefrom  to  Her  Majesty  in  Council, 
was  reduced  to  writing  by  the  Chief  Justice, 
and  filed. 

The  appellant  being  desirous  to  petition 
Her  Majesty  in  Council  for  leave  to  appeal 
from  the  last  mentioned  judgment  of  the 
Supreme  Court,  and  being,  as  he  stated,  ap- 
prehensive that  additions  might  be  made 
to  the  written  judgment,  as  he  alleged  was 
done  in  the  case  of  Dunphy  v.  Wallace,  as 
well  as  aggrieved  at  the  course  pursued  by 
the  Chief  Justice  in  the  cases  of  Dunphy  v. 
Wallace  and  Wallace  v.  Connolly,  and  feeling 
injured  by  the  observations  and  the  recom- 
mendations of  proceedings  which  it  had  been 
reported  to  him,  as  already  stated,  had  been 
made  with  reference  to  him  by  the  Chief  Jus- 
tice; on  the  26th  January,  1865,  sent  the 
following  letter  to  the  Chief  Justice :  "The 
Honourable  Chief  Justice,  Sir, — I  shall  feel 
obliged  by  your  filing  the  judgment  given 
in  Court,  in  my  case  with  Mr.  Sutherland 
without  any  additions.  I  lay  without  any 
additions,  because  in  the  case  of  Dunphy  ?. 
Wallace,  I  had  much  reason  to  complain  o " 
the  decision  there  filed,  as  very  material  addi- 
tions were  made  to  it,  and  much  said  with  a 
view,  as  I  and  others  thought,  of  meeting  me 
at  England.  I  must,  I  think,  decline  sending; 
to  England  the  decision  given  on  my  petition 
for  an  appeal,  in  consequence  of  a  statement 
made  therein,  to  the  effect  that  other  modes 
were  pointed  out  by  the  Court  by  which  the 
matter  might  have  been  removed  j  but  I  re- 
member only  one  way  mentioned,  that  by 
certiorari,  and  this  certainly  is  not  modc^. 
. . .  .It  was  in  that  case  I  good-naturedly  re- 
marked,  that  the  decision  would  likely  be 
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different  when  it  fell  to  my  lot  to  be  on  the 
other  side.  And  I  venture  to  say,  had  my 
c*m  with  Mr.  Sutherland  been  removed  in 
die  first  instance  by  certiorari^  a  course* 
howler,  which  never  occurred  to  my  coun- 
M'l  I  would  hare  been  met  with  a  thousand 
objections,  res  ill  ting  in  my  defeat,  as  on  the 
tppeaL 

("I  may  be  wrong,  but  I  can't  help  think- 
ing that  I  am  not  fairly  dealt  with  by  the 
I  Court  or  Judges,  and  that  the  we ll-beateu 
track  18  often  departed  from  for  some  bye- way 
to  defeat  me,  Even  in  that  little  case  of 
IVallace  v,  Connolly,  the  case  was  not  decided 
upon  the  affidavits,  but  a  person  was  spoken 

(to  out  of  doors,  and  the  case  decided  upon 
wliat  he  said,  not  under  oath,  while  themle 
if,  that  a  judge  can't  use  even  knowledge 
within  his  own  mind,  much  less  obtain  it 
from  others,  but  must  decide  upon  the  affida- 
fit?.  Better  tell  me  at  once  to  bring  no  affi* 
'lafita  into  Court i  for  if  Mr-  Smith,  or  any 
Mich  person  shall  even  state  to  me  that  there 
13  a  different  impression  of  the  facts  on  his 
mind,  you  must  fail  as  a  matter  of  course.  I 
could  also  recall  cases,  where  the  decision 
was,  I  believe,  largely  influenced,  if  not  wholly 
Wed,  upon  information  received  privately 
from  the  wife  of  one  of  the  parties  by  the 
Judge*  Is  this  justice?  I  think  a  Judge  in 
£  upland  would  be  a  little  startled  to  hear 
ih&t  a  Judge  in  Nova  Scotia  listened  to,  much 
Ipis  decided  upon,  information  obtained  in 
this  way, 

*l  was  on  more  than  one  occasion  almost 
tempted  to  bring  these  things  to  the  notice  of 
the  Legislature,  but  1  overlooked  them,  as  I 
'nisi  you  will  overlook  anything  in  this, 
thould  there  be  anything  in  it  not  strictly 
within  allowable  limits.  Your  very  obedient 
arrant,  T.  J.  Wallace," 

The  appellant  stated,  in  the  affidavit  he 
afterwards  made,  that  in  writing  this  letter 
he  had  no  intention  whatever  to  impugn  the 
conduct  of  any  of  the  Puisne*  Judges  of  ihe 
Supreme  Court,  and  no  intention  whatever  of 
r.ffending  or  insulting  either  them  or  the  Chief 
Justice,  hie  only  object  being  to  state  in  tem- 
perate language  the  grievances  of  which  he 
felt  he  had  reason  to  complain ;  but  fearing 
afterwards  that  the  course,  taken  under  aome 


degree  of  irritation,  might  be  considered  irre- 
gular or  offensive,  he  had  availed  himself  of 
an  opportunity  of  meeting  the  Chief  Justice 
to  disavow  any  intention  to  offend  or  insult 
him,  and  offered  to  him  a  full  apology. 

Notwithstanding  such  apology,  however, 
a  rule  of  the  Supreme  Court  was,  on  the  18th 
of  July,  1865,  without  any  motion  to  that 
effect  by  Counsel,  drawn  up  on  reading  the 
letter,  adjudging  it  a  contempt  of  Court,  and 
calling  upon  the  appellant  to  show  cause 
why  he  should  not  be  suspended  from  prac- 
tice as  an  attorney  and  barrister  until  he 
should  make  a  suitable  apology  in  writing, 
to  be  read  in  open  Court,  for  such  his  con- 
tempt. 

On  the  22nd  of  July,  lS6i>,  the  appellant 
appeared  in  person,  and  being  called  upon 
by  the  Court,  showed  cause  against  the  rule 
nisit  upon  an  affidavit  in  which  he  related 
the  circumstances  under  which  the  letter  was 
written,  and  the  fact  that  he  had  made  an 
apology  to  the  Chief  Justice, 

On  the  29th  of  July,  1865,  the  rule  was 
made  absolute  by  the  Supreme  Court  to  sus- 
pend the  appellant  from  practice  as  an  attor- 
ney and  barrister  of  the  Court,  without  filing 
any  period  for  such  suspension,  or  annexing 
any  condition  thereto. 

The  Chief  Justice,  the  other  five  Judges 
being  present,  delivered  the  following  judg- 
ment of  the  Court: — "The  judgment  I  am 
about  to  pronounce  is  to  be  taken  as  the  judg- 
ment of  the  whole  Court  j  and  having  been 
submitted  to  my  brother  Judges,  and  met  their 
approval,  it  is  to  be  received  as  the  unani- 
mous expression  of  our  opinions,  The  Judge 
of  Probate  at  Halifax,  having  passed  an  order 
on  the  10th  of  January,  1863,  declaring  that 
Wallace  had  been  guilty  of  a  contempt,  com- 
mitted by  him  in  the  face  of  that  Court,  and 
suspending  hi  in  from  practice  therein  as  advo- 
cate or  proctor,  Mr,  Wallace  appealed  from 
that  order  to  the  Supreme  Court,  and  the 
appeal  was  heard  before  us  in  December  last, 
when  we  decided,  for  the  reasons  assigned  in 
a  written  judgment  now  on  file,  that  the  ap* 
peal  having  been  taken  under  the  Provincial 
Statute,  and  not  by  certiorari  could  not  be 
entertained  j  that  Mr,  Wallace  had  mistaken 
his  course,  and  that  tbe  contempt,  therefore. 
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was  not  judicially  before  as.  In  January  last, 
having  taken  charge  of  the  business  for  that 
month,  Mr.  Wallace  moved  me  at  Chambers 
to  allow  an  appeal  from  the  above  decision  to 
Her  Majesty  in  Her  Privy  Council.  As  a 
matter  of  this  kind,  whoever  the  mover  might 
be,  affected  more  or  less  the  privileges  of  the 
Bar,  I  thought  it  advisable  to  consult  such 
of  my  brethren  as  were  in  town,  all  the 
Judges,  in  fact,  being  here,  except  Mr.  Jus- 
tice Dodd,  then  in  Cape  Breton,  and  they 
concurred  with  me  in  thinking,  as  the  main 
question  of  a  contempt  had  not  been  consi- 
dered, and  as  the  case  on  that  account  was 
not  ripe  for  an  appeal,  that  the  appeal  ought 
not  to  be  allowed.  The  reasons  for  that  de- 
cision were  expanded  in  the  written  judgment 
already  referred  to,  which  was  filed  on  the 
24th  of  January  in  Mr.  Wallace's  presence, 
the  instant  it  was  delivered.  On  the  26th  of 
the  --..ii  lie  month,  Mr.  Wallace  thought  fit  to 
send  to  me  the  letter  which  has  led  to  these 
proceedings.  In  that  letter  he  not  only  im- 
pugns, in  very  offensive  terms,  my  decision  of 
the  24th  of  January,  which  appeared  on  the 
face  of  it  to  have  been  concurred  in  by  the 
other  Judges,  but  ho  assails  also  the  judg- 
ment of  the  whole  Court  on  his  appeal  in 
December  from  the  Court  of  Probate.  He 
then  makes  a  general  charge  against  the 
Judges,  in  language  too  insulting  to  be  re- 
peated, and  winds  up  with  a  criticism,  in  the 
same  style,  on  some  of  the  pettier  matters 
which  I  had  decided  at  Chambers.  A  letter 
of  this  character  from  a  practitioner  to  a  judge 
of  an  English  Court  is  an  outrage  which  pro- 
bably was  never  perpetrated  before,  and  which 
it  was  impossible  to  pass  over  in  silence. 
Neither  was  it  a  fit  matter  to  be  dealt  with 
by  any  one  Judge,  and  therefore  I  contented 
myself  with  stating,  in  the  presence  of  Mr. 
Wallace  and  of  the  Bar  at  the  next  Chamber 
day,  that  I  had  received  a  letter  of  this  extraor- 
dinary kind,  and  that,  on  the  first  day  of  the 
ensuing  Trinity  term,  Mr.  Wallace  would  be 
called  upon  to  answer  it.  While  the  utmost 
boldness  and  liberty  of  speech  and  action  are 
fully  and  freely  conceded  to  every  member  of 
the  Bar,  as  belonging  to  his  position,  and  as 
essential  to  the  rights  of  his  clients,  no  less 
than  to  his  own,  and  none  on  this  Benoh 


would  attempt  or  desire  to  restrain  them,  on 
the  other  hand,  a  gentlemanly  conduct,  and 
a  decorous  and  respectful  treatment  of  the 
Judges  of  the  land,  in  all  intercourse  between 
them  and  the  Bar,  must  necessarily  be  ob- 
served by  the  latter.    If  the  Judges  can  be 
insulted  by  language  or  letter  addressed  to 
them,  and  such  a  contempt  of  their  persona 
and  authority  committed  with  impunity,  their 
weight  and  influence  would  be  lost,  and,  fail- 
ing to  vindicate  the  dignity  of  their  office  thus 
outraged,  they  would  forfeit,  and  deserve  to 
forfeit,  the  public  respect  and  confidence  eo 
necessary  to  their  character  and  the  due  ai 
ministration  of  justice*     It  was  this  feeling, 
and  the  necessity  thus  imposed  on  as  by  the 
letter  of  Mr.  Wallace,  rather  than  any  |*r 
sonal  consideration,  which  lias  compelled  n* 
to  take  steps  against  him*  On  the  18th  iwtr.i 
his  letter  was  accordingly  verified  arid  filt !. 
and  we  passed  a  rule  nisi.    By  the  term*  of  l  hi 
rule,  the  offence  of  which  he  was  guilty  and  tb« 
consequences  to  which  it  would  subject  hir 
were  stated,  and  the  mode  by  which  he  nngf 
atone  for  the  one  and  avoid  the  other,    I 
any  well-regulated  raindT  the  opportunity  ?  < 
afforded  for  consideration  and  apology  wcra 
have  been  all  that  was  required.     If  through 
ignorance,  or  want  of  judgment,  or  the  ab- 
sence of  proper  feeling,  in  a  moment  of  irrita 
tion,  from  infirmity  of  temper,  or  any  otbr 
cause  short  of  a  deliberate  intention  to  iftfffV 
such  a  letter  had  been  hastily  penned,  iiir>v 
and  reflection  would  have  enabled  the  deft* 
quent  to  see  his  error,  and  to  make  such  tt 
paration  for  it  as  was  in  his  power.    I*;  " 
see  what  course  Mr.  Wallace  has  pur- 
On  the  22nd  instant  he  appeared  in  per-. 
to  show  cause,  and  was  beard  patientl  f  M 
at  length  upon  several  objections  to  our 
ceedings.      He  urged,   among  other  tL 
that  the  Court  had  no  authority  to  move  ■: 
this  matter,  except  at  the  instance  of  n  U 
rister;    that  there  was  no  evidence  of  ' 
letter  having  come  into  my  possession 
how  it  had  gone  ont  of  the  possession  of1 
writer  j  that  the  letter  could  not  be  constr 
into  a  contempt  j  that  if  it  were  a  com 
it  would  not  vindicate  a  suspension;  at 
these  and  other  grounds  of  a  technical  i 
he  insisted  that  he  ought  not  to  be  c 
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upon.    Bat  Mr.  Wallace  entirely  misappre- 
hended his  position.    This  was  not  a  con- 
tempt for  the  non-payment  of  money,  or  lor 
disobeying  some  order  of  the  Court  in  the  pro- 
gress of  a  suit,  but  a  contempt  levelled  at  the 
Court  itself,  and  which  the  Court  has  the 
authority  and  the  right  to  adjudicate  upon  of 
its  own  motion,  without  invoking  the  aid  of  any 
barrister,  upon  the  production  of  the  obnoxious 
letter  by  the  Judge  to  whom  it  was  addressed. 
la  Lechmere  Charlton's  case  (2  My.  and  Cr. 
316)  Lord  Cottenham,  then  Lord  Chancellor, 
pursued  the  course  we  have  adopted  here. 
Letters  having  been  addressed  by  Mr.  Charl- 
ton, a  barrister  and  member  of  Parliament, 
to  one  of  the  Masters  of  the  Court  of  Chan- 
cery, and  to  the  Lord  Chancellor,  of  a  highly 
objectionable  kind,  and  reflecting  upon  the 
proceedings  of  the  master  in  an  inquiry  then 
before  him,  his  Lordship,  after  directing  copies 
to  be  served  upon  the  parties  concerned  (here 
are  no  parties  to  be  served),  took  notice 
fin  open  Court,  and  after  declaring  that 
ie  letter  to  the  Master  contained  scandalous 
matter,  and  that  the  conduct  of  Mr.  Charlton, 
in  writing  the  two  letters,  was  a  contempt  of 
the  Court  of  Chancery,  passed  an  order  that 
he  should  show  cause  on  a  certain  day,  why 
he  should  not  be  committed  to  the  Fleet 
prison  for  his  contempt.    Mr.  Charlton  hav- 
ing failed  to  show  cause,  the  Chancellor,  after 
Uaarkrng  that  every  writing,  letter,  or  publi- 
Blttion,  which  has  for  its  object  to  divert  the 
ppurse  of  justice,  is  a  contempt  of  the  Court, 
.and  that  every  insult  offered  to  a  Judge  in 
Me  exercise  of  the  duties  of  his  office,  is  a 
^contempt,  concluded  by  ordering  Mr.  Charl- 
■to's  committal.    This  was  effected  at  a  sub- 
Bluent  day,  and  the  House  of  Commons 
Wing  refused  to  interfere,  and  Mr.  Charl- 
ton having  made  a  suitable  submission,  and 
his  contrition  for  the  offence  he 
committed,  he  was  discharged,  after  hav- 
ing been  in  prison  for  three  weeks.    It  will 
fee  seen,  therefore,  that  we  have  guided  our- 
a  by  a  precedent  of  high  authority,  while 
right  to  substitute  a  suspension   from 
for  imprisonment  is  too  clear  to  be 
It  is  proper  also  to  add,  that  we 
ve  looked  into  the  cases  of  Smith  v.  The 
of  Sierra  Leone  (3  Moore's  P.  C. 


► 


Cases,  361  j  and  7  Moore's  P.  C.  Cases,  174), 
In  re  BownU  and  ArrindeU  (3  Moore's  P.  C. 
Cases,  414),  in  the  Privy  Council,  cited  from 
3rd  and  7th  of  Moore's  P.  C.  Cases,  as  well  as 
several  others  to  be  found  in  1st  Enapp's 
Reps.,  and  1st  and  8th  Moore's  P.  0.  Cases. 
In  addition  to  the  technical  and  other  grounds 
we  have  thus  disposed  of,  in  the  place  of  the 
apology,  which,  as  I  have  said,  this  Court 
might  reasonably  have  expected,  and  which 
any  judicious  adviser  would  certainly  have 
recommended,  Mr.  Wallace  produced  an 
affidavit  made  by  himself,  which  aggravates 
his  offence,  and  is  an  accumulation  of  fresh 
insults.  Had  we  thought  fit,  we  would  have 
been  justified  in  refusing  to  receive  this  affi- 
davit, or  in  interrupting  him  while  reading  it. 
As  we  had  already  pronounced  his  letter  to 
be  a  contempt,  it  was  not  competent  for  him 
to  attempt  a  justification,  and  he  could  show 
cause  only  by  denying,  if  he  could,  or  if  pos- 
sible, explaining  away  or  extenuating  his 
offence.  But  we  preferred  affording  him  a 
full  hearing,  and  as  no  letter  or  affidavit  of 
his  could  touch  the  reputation  of  this  Bench, 
or  any  member  of  it,  we  allowed  him  to  go 
on  without  interfering.  This  affidavit  is  the 
more  inexcusable  because  in  the  nature  of 
things  it  could  not  be  answered.  Parts  of  it 
are  founded  upon  hearsay,  which  is  not  evi- 
dence, and  in  the  most  trifling  matters  is  not 
admissible  in  this  Court.  Parts  of  it  rest 
upon  the  mere  assertion  of  Mr.  Wallace,  at 
variance  with  all  our  impressions  and  recol- 
lections, but  in  which  he  must  pass  of  course 
uncontradicted.  And  much  of  it  relates  to 
recent  transactions  in  the  knowledge  of  one 
or  other  of  the  members  of  the  Bar,  or  of  the 
officers  of  the  Court,  and  which  are  repre- 
sented in  a  manner  quite  inconsistent  with 
the  facts,  and  with  the  papers  on  the  file. 
We  content  ourselves  with  these  general  ob- 
servations, for  it  is  obvious  that  to  descend 
into  details,  and  stoop  to  a  vindication  of  this 
Court,  would  be  a  complete  surrender  of  its 
independence  and  its  dignity.  If  Judges  forget 
their  duty,  if  they  lay  themselves  open  to  im- 
putation, and  are  amenable  to  censure,  ade- 
quate remedies  are  provided  by  the  law  and 
constitution  of  the  country.  A  single  Judge 
at  every  step  is  subject  to  control.    Every 
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charge  lie  delivers  to  a  jury,  every  order  he 
sign  a  at  Chambers,  eYery  taxation  of  costs, 
every  judicial  action,  and  every  refusal  to 
act,  may  be  appealed  from  to  his  brethren  j 
and  for  the  higher  breaches  of  duty  by  one 
Judge,  or  by  all  the  Judges,  there  are  the 
means  of  constitutional  redress.  But  this  is 
the  first  time  that  Judges  have  been  assailed 
in  their  own  Court  by  a  practitioner,  when 
invited  to  atone  for  a  contempt,  putting  on 
the  files  an  affidavit  which  in  every  paragraph 
ie  a  new  offence.  It  is  evident  that  no  Court, 
having  a  just  regard  to  its  position,  could 
permit  such  an  affidavit  to  remain  among  its 
records,  and,  therefore,  we  direct  this  affida- 
vit to  be  taken  off  the  file.  In  conclusion, 
we  have  only  to  repeat  that  we  would  wil- 
lingly have  been  excused  from  moving  in  this 
matter.  We  have  not  been  actuated  by  per- 
sonal resentment,  nor  by  any  apprehensions 
that  Mr.  Wallace's  actions  or  censure  in  any 
shape  could  possibly  excite.  We  have  looked 
only  to  what  was  required  for  the  due  admi- 
nistration of  the  law,  and  while  there  has 
never  been  any  difference  of  opinion  or  doubt 
among  ourselves  as  to  what  was  necessary 
and  proper  to  be  done,  we  have  taken  care 
that  ample  time  should  be  afforded  to  the 
party  to  reflect  upon  his  position,  and  avert 
the  consequences  he  has  drawn  down  upon 
himself.  We  have  no  alternative  now  but 
the  performance  of  an  imperative  duty  in 
directing  the  following  rule  to  be  filed." 

The  rule  nisi  was  then  made  absolute  in 
pursuance  of  the  judgment,  suspending  the 
appellant  from  practice  as  an  attorney  and 
barrister  in  that  Court. 

The  appellant  applied  to  the  Supreme 
Court  for  leave  to  appeal  to  Her  Majesty  in 
Council,  when  the  following  judgment  of  the 
Court,  giving  leave  to  appeal,  was  delivered 
by  the  Chief  Justice,  the  other  five  Judges 
being  present:—  "  Mr.  Wallace  having  moved 
in  person  for  leave  to  appeal  to  Her  Majesty, 
in  Her  Privy  Council,  from  the  rule  made  on 
the  29th  ulL,  suspending  him  from  practice 
as  an  attorney  and  barrister  of  this  Court,  for 
a  contempt  thereof;  we  have, referred  to  the 
order  of  Her  Majesty  iu  Council  of  the  20th 
of  March,  1863,  making  provision  for  appeals 
to  Her  Majesty  in  Council  from  this  Court  j 


and  from  the  terms  in  which  that  order  is 
drawn,  as  well  as  from  the  cases  decided  in 
the  Privy  Council,  we  are  of  opinion,  that  the 
order  in  Council  does  not  extend  to  each 
cases,  and  that  it  is  incumbent  on  Mr.  Wal- 
lace to  apply  to  Her  Majesty,  in  the  first  in- 
stance, to  admit  his  appeal.  But,  inasmuch 
as  Mr.  Wallace  has  applied  to  us  for  such 
leave,  complaining  of  the  injury  and  delay  to 
which  our  refusal  would  subject  him,  we 
have  decided  on  giving  him  such  leave,  eo 
far  as  we  have  power  and  authority  so  to  do, 
not  requiring  from  him  any  security  for  costs, 
but  leaving  him  to  act  as  he  may  be  advised 
therein,  or  as  Her  Majesty  may  see  fit  to 
order." 

The  appellant  brought  the  present  appeal, 
but  in  consequence  of  the  judges  of  the  Su 
preme  Court  announcing  that  they  would  not 
appear,  the  appeal  was  heard  ex  parte. 

Sir  Boundell  Palmer,  Q.C.,  and  Sir  T.  D. 
Archibald,  for    the    appellant :— The  order 
making  the  rule  absolute  suspending  the  ap 
pellant  from  practising  as  an  attorney  and 
barrister  in  the  Supreme  Court  at  Hali&x, 
until  he  should  have  a  suitable  apology,  is 
illegal  as  well  as  oppressive.     The  contempt, 
if  any,  committed  by  the  appellant,  in  writing 
the  letter  of  the  26th  of  January,  1865,  to  the 
Chief  Justice,  was  not  committed  by  him  ii 
his  professional  character  as  an  attorney  or 
barrister,  nor  was  it  a  contempt  committed 
in  open  Court.    It  was  a  private  letter  written 
by  him  in  his  character  of  a  suitor,  and  is  in 
no  respect  a  public  document ;  and  if  any- 
thing unguarded  and  disrespectful  was  con 
tained  in  it,  nevertheless  the  apology  con- 
tained in  the  letter,  begging  the  Chief  Justice 
to  overlook  anything,  if  there  should  be  any- 
thing in  it  not  strictly  within  allowable  limits 
ought  to  have  satisfied  the  Chief  Justice ; 
but  the  subsequent  verbal  apology  made,  as 
sworn  to  by  the  appellant,  was  an  ample  expis 
tion  of  the  supposed  offence.     This  was  not  a 
case  of  professional  misconduct,coming  within 
the  decision  of  this  Court  in  Bunny  v.  Tht 
Judges  of  New  Zealand  (15  Moore's  P.  C 
cases,   164),  nor  is  it  similar   to  Lachmert 
Charlton's  case,  relied  upon  by  the  Judges  i: 
the  Court  below,  as  the  letter  there,  beside* 
being  iutemperate  and  insulting,  contained  a 
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threat  against  an  officer  of  the  Court.  We 
submit  that  there  is  an  absolute  denial  of 
justice  in  this  case,  for  the  rule  absolute 
allows  the  appellant  no  means  of  purging  his 
contempt;  but,  without  disbarring  him,  or 
.miking  him  off  the  rolls  of  the  Supreme 
Court  as  an  attorney,  improperly  suspends 
him  from  practice,  indefinitely,  and  during 
the  pleasure  of  the  Court.  The  practice  is  to 
fine  for  contempt  of  Court: — The  King  v. 
Clement  (4  B.  and  Aid.  218);  In  re  Pater 
(33  L,  J.  [N.S.]  M.  C.  142).  The  demand 
for  a  written  apology  to  be  read  in  open 
Court,  which  the  rule  nisi  required,  was  un- 
precedented and  unusual ;  the  only  instance 
of  each  a  requirement  was  in  Cams  Wilson*  s 
rote  (7  Q.  B.  Bep.  984),  which  was  under 
totally  different  circumstances,  and  was  de- 
cided hj  the  law  of  Jersey,  and  not  the  law  of 
England  and  the  practice  of  our  Courts,  which 
rtvaild  in  the  Supreme  Court  at  Halifax; 
..jit  Court  having  the  same  powers  as  are 
exercised  by  the  Courts  of  Chancery,  Queen's 
Bench,  Common  Pleas,  and  Exchequer  in 
England. 

Loan  Wmtbury  :— The  appellant  in  this 
case  is  an  advocate  and  also  an  attorney,  ad- 
mitted to  practice  in  the  Supreme  Court  of 
Xora  Scotia.  It  appears  that  he  was  also  a 
suitor  in  that  Court.  In  two  or  three  cases 
m  which  lie  was  such  suitor  he  seems  to  have 
apposed  that  he  had  reason  to  complain  of 
the  conduct  of  the  Judges  of  the  Court,  and 
N  accordingly  wrote  a  letter,  addressed  to  the 
Chief  Justice,  reflecting  on  the  Judges,  and 
gq  tlie  administration  of  justice  generally  in 
ihe  Court ;  which  undoubtedly  was  a  letter  of 
a.  mott  reprehensible  kind.  This  letter  was 
a  contempt  of  Court  which  it  was  hardly  pos- 
■II?  for  the  Court  to  omit  taking  cognizance 
fit  It  was  an  offence,  however,  committed 
ly  an  individual  in  his  capacity  of  a  suitor  in 
,  of  his  supposed  rights  as  a  suitor, 
and  of  an  imaginary  i  a  jury  done  to  him  as  a 
Miitor;  and  it  had  no  connection  whatever 
*ith  his  professional  character,  or  anything 
itae  by  him  professionally,  either  as  an  ad- 
I  jtt  or  an  attorney.  It  was  a  contempt  of 
1  iFr.  committed  by  an  individual  in  his  per- 
character  only.  To  offences  of  that 
:  viiere  has  been  attached  by  law  and  by 


long  practice,  a  definite  kind  of  punishment, 
viz.,  fine  and  imprisonment.    It  must  not, 
however,  be  supposed  that  a  Court  of  justice 
has  not  the  power  to  remove  the  officers  of 
the  Court  if  unfit  to  be  entrusted  with  a  pro- 
fessional status  and  character.    If  an  advo- 
cate, for  example,  were  found  guilty  of  crime, 
there  is  no  doubt  that  the  Court  would  sus- 
pend him.    If  an  attorney  be  found  guilty  of 
moral  delinquency  in  his  private  character, 
there  is  no  doubt  that  he  may  be  struck  off 
the  roll.    But  in  this  particular  case  there  is 
no  delictum  brought  forward  or  assigned,  ex- 
cept that  which  results  from  the  fact  of  ad- 
dressing an  improper  and  contemptuous  letter 
to  the  Chief  Justice  of  the  Court,  in  respect 
of  something  supposed  to  have  been  done  un- 
justly to  the  writer  in  his  private  capacity  as 
a  suitor.    We  think,  therefore,  there  was  no 
necessity  for  the  Judges  to  go  further  than  to 
award  to  that  offence  the  customary  punish- 
ment for  contempt  of  Court.    We  do  not  find 
anything  which  renders  it  expedient  for  the 
public  interest,  or  right  for  the  Court,  to  in- 
terfere with  the  status  of  the  individual  as  a 
practitioner  in  that  Court.    In  that  respect, 
therefore,  we  think  that  the  Judges  departed 
from  the  course  which  ought  to  have  been 
pursued,  by  adopting  a  different  description  of 
punishment  from  the  ordinary  punishment 
for  offences  of  this  nature.    When  an  offence 
was  committed  which  might  have  been  ade- 
quately corrected  by  that  punishment,  and 
the  offence  was  not  one  which  subjected  the 
individual  committing  it  to  anything  like  gen- 
eral infamy,  or  an  imputation  of  bad  charac- 
ter, so  as  to  render  his  remaining  in  the 
Court  as  a  practitioner  improper,  we  think  it 
was  not  competent  to  the  Court  to  inflict  upon 
him  a-  professional   punishment  for  an  act 
which  was  not  done  professionally,  and  which 
act,  per  se,  did  not  render  him  improper  to 
remain  as  a  practitioner  of  the  Court.     On 
this  ground,  therefore,  we  do  not  approve  of 
the  order.    At  the  same  time  we  desire  it  to 
be  understood  that  we  entirely  concur  with 
the  Judges  of  the  Court  below  in  the  estimate 
which  they  have  formed  of  the  gross  impro- 
priety of  the  conduct  of  the  appellant.    But 
we  are  still  of  opinion,  that  his  conduct  did 
not  require  and  did  not  authorize  a  departure 
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from  the  ordinary  mode  and  standard  of  pun- 
ishment j  and  upon  that  ground,  and  that 
ground  «.«■  J  y,  we  shall  advise  Her  Majesty  to 
discharge  die  order,  in  respect  of  its  having 
substituted  a  penalty  and  mode  of  punish- 
ment which  was  not  the  appropriate  and  fit- 
ting punishment  for  the  case  in  question.  Law 
Rep.  1  F.C.  283-296. 


MONTHLY  NOTES. 
Superior  Court — May  9. 

I )  unjMO  bt  al.,  v.  Lewis  ea  qudL 
Customs  Act — Cash  Discount. 
.Monk,  J.  This  was  an  action  against   the 
defendant  in  his  then  capacity  of  Acting  Col- 
lector of  Customs  at  the  Port  of  Montreal, 
claiming  four  boxes  of  hardware,  detained  by 
him  for  additional  duty  thereon ;  and  in  default 
of  the  goods  being  given  up,  asking  that  the 
defendant  be  condemned  to  pay  the  value 
thereof,  with  damages.    These  goods  had  been 
imported  by  the  plaintiffs  from  the  United 
States,  and  a  question  arose  as  to  whether  the 
plaintiffs  were  entitled  to  deduct  ten  per  cent> 
which  appeared  on  the  face  of  the  invoice,  and 
which  was  alleged  by  them  to  be  a  trade  dis- 
count, and  therefore  not  subject  to  duty.  The 
Customs  appraisers  maintaining  this  to  be  a 
cash  discount,  the  point  was  referred  to  Messrs. 
Ferrier  and  Crathern,  as  arbitrators  under  the 
provision  of  the  Statute.    These  gentlemen 
rendered  an  award  to  the  effect  that  the  actual 
cost  and  market  value  of  the  goods  was  the 
net  amount  stated  in  the  invoice,  no  reference 
being  made  to  the  nature  of  the  discount.  The 
Acting  Collector  was  not  satisfied  with  this 
award,  and  still  detained  the  goods,  where- 
upon the  plaintiffs  instituted  the  present  ac- 
tion.   The  plea  was  that  this  ten  percent  was 
a  cash  discount,  and  could  not  be  taken  off; 
and  further,  that  the  award  was  illegal,  and 
not  such  as  the  law  required.  The  Court  had 
to  decide  whether  this  was  a  trade  or  a  cash 
discount,  and,  if  a  cash  discount,  whether  the 
award  was  legal.    In  the  first  place,  the  pre- 
sumption was  that  this  was  a  cash  discount. 
Further,  the  Court  had  in  evidence  the  circu- 
lar of  the  plaintiffs,  in  which  it  was  stated 
that  the  ten  per  eent  was  for  cash.    So  far 
from  the  pretension  of  the  plaintiffs  being  sus- 


tained by  the  evidence,  it  was  perfectly  clear 
that  the  ten  per  cent  was  a  cash  discount. 
This  preliminary  question  being  settled,  it 
remained  to  be  determined  whether  the  award 
was  legal  and  final.  The  award  stated  that 
the  market  value  was  the  net  amount  of  the 
invoice,  and  this  seemed  to  be  in  favour  of  the 
plaintiffs.  In  a  note  to  the  award  reference 
was  made  to  a  letter  addressed  by  the  shippers 
to  the  plaintiffs,  in  which  it  was  stated  that 
the  ten  per  cent  was  a  cash  discount,  and  that 
the  plaintiffs  never  sold  on  credit  The  de- 
fendant objected  that  this  could  not  be  receiv- 
ed, unless  the  contents  of  the  letter  were  sus- 
tained by  proof,  and  his  Honor  was  of  opinion 
that  the  letter  in  question  was  utterly  value- 
less as  testimony,  and  he  was  bound  to  saj 
that  the  award  was  not  such  as  the  law  requir- 
ed. It  must,  therefore,  be  set  aside,  and  the 
action  dismissed  with  costs. 

Cross  is  Lunn,  for  the  Plaintiffs. 

PominviUe  is  Bitournay,  for  the  Defendant. 


Hopkins  v.  Thompson. 

Architect — Pkms  according  to  conditions. 

Monk,  J.  This  was  an  action  brought  bj 
an  architect  to  recover  the  value  of  his  ser- 
vices in  the  preparation  of  plans  for  a  church. 
It  appeared  that  letters  were  addressed  on  be- 
half of  the  congregation  to  the  plaintiff  and 
three  other  architects,  inviting  them  to  sub- 
mit plans  for  the  proposed  edifice.  Certain 
restrictions  were  imposed ;  the  cost  was  not  to 
exceed  $32,000.  If  the  plan  was  rejected  the 
competitor  was  to  receive  only  $60.  The  let- 
ter to  the  plaintiff  and  the  other  architects 
was  drawn  up  with  a  minuteness  and  precision 
calculated  to  put  them  on  their  guard  to  ob- 
serve the  conditions  imposed.  The  plaintiff 
among  others,  prepared  plans  in  accordance 
with  the  terms  imposed,  but  all  the  plans  sent 
in  were  rejected,  except  those  of  Mr.  Thomas, 
and  it  appeared  that  his  plans  were  not  in  ac- 
cordance with  the  conditions  stated.  When 
this  fact  became  known  to  the  other  archi- 
tects, they  appeared  to  be  much  dissatisfied, 
and  the  plaintiff,  one  of  their  number,  had  in- 
stituted the  present  action  for  the  quantwm*** 
ruit  of  his  services,  refusing  to  accept  the  $56 
offered.    The  question,  then,  for  the  Court  to 
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determine  was  whether  Mr.  Hopkins  was  en- 
titled to  his  quantum  meruit,  or  only  to  the 
$50.  It  was  contended  in  the  plea  that  the 
congregation  had  reserved  the  right  to  reject 
the  plans.  The  Court,  however,  had  arrived 
at  the  conclusion  that  Mr.  Hopkins  was  enti- 
tled to  his  quantum  meruit*  He  was  restricted 
to  a  certain  price,  and  it  was  fully  established 
that  this  restriction  involved  a  great  deal  of 
estra  labour  and  care.  The  defendants  con- 
tracted with  Mr,  Hopkins  that  if  he  sent  in 
plans  which  were  satisfactory,  he  should  have 
the  work.  He  sent  in  plans  accordingly,  bnt 
the  defendants  accepted  other  plans  which 
were  not  at  all  in  conformity  to  the  conditions. 
In  doing  this  they  violated  the  contract,  and 
thus  put  an  end  to  honest  competition.  If 
there  was  no  competition,  what  remained  ? 
Why,  the  plaintiff  must  recover  the  value  of 
hie  services,  which  were  proved  to  be  equal  to 
one  per  cent,  amounting  to  f  320,  for  which  he 
won  Id  have  judgment,  with  costs. 

B.  Stuart,  Q.  C,  for  the  Plaintiff. 

&  Bcthune,  Q  C,  for  the  Defendant. 


Berth  and  v.   l>it,t  is. 

Pilo  ^^N^tgligrnnt. 
Moxi,  J.  This  was  an  action  of  damages 
against  a  pilot,  brought  by  the  captain  of  a 
large.  The  plaintiff  had  a  barge  loaded  with 
eighty-four  cords  of  wood  at  the  Cedars,  and 
be  Bent  for  the  defendant  and  asked  him 
whether  he  would  agree  to  pilot  him  through 
the  rapids.  It  was  contended  by  the  plaintiff, 
in  the  first  instance,  that  Brais  had  come  to 
win  and  offered  his  services,  and  that  an  ex- 
press agreement  was  then  entered  into,  that 
die  defendant  was  to  take  the  barge  th rough 
the  rapids  for  $4.  As  a  matter  of  fact,  the  de- 
fendant did  take  charge  of  the  barge  on  the 
lo»h  July.  They  left  the  Cedars  about  three 
o'clock  in  the  afternoon,  the  weather  being 
fine,  and  got  well  through  the  first  rapid. 
Then  the  question  arose  as  to  going  through 
Another  rapid,  Brais  did  not  follow  the  course 
he  had  taken  on  previous  occasions,  but  at- 
tempted to  take  another  channel,  and  the  up- 
shot was  that  the  barge  struck,  the  wood  was 
thrown  averboard,  and  the  barge  was  conside- 
rably damaged*     Now,  the  captain  brought 


an  action  against  the  pilot  for  the  value  of 
the  wood  and  for  the  cost  of  repairing  the 
barge.  The  defendant  said  he  never  under- 
took to  guarantee  the  plaintiff,  and,  in  the 
next  place,  that  the  plaintiff  refused  to  cast 
anchor  when  he  told  him.  The  first  question 
the  Court  had  to  determine  was,  whether  there 
was  a  contract— whether  the  pilot  entered 
into  a  contract  to  pilot  this  barge  through  the 
rapids  7  It  was  contended  that  there  was  an 
implied  contract  to  this  effect,  and  for  this 
reason,  because  on  two  occasions  previously 
the  defendant  had  piloted  the  plaintiff's  boat 
doarn  for  the  same  sum.  Hia  Honor  had 
come  to  the  conclusion  that  there  was  an  im- 
plied contract,  Brais  must  be  looked  upon  as 
a  professional  man,  and  held  responsible  for 
any  neglect  or  want  of  ski! J.  The  duty  of  a 
pilot  was  to  know  his  business  well,  and  to 
exercise  all  possible  diligence.  First,  as  to 
the  defendant's  skill,  the  testimony  was  una- 
nimous and  conclusive.  On  the  second  point 
— whether  he  had  exercised  all  the  diligence 
that  could  be  exercised — the  Court  had  had  a 
great  deal  of  difficulty.  The  first  feature  to  be 
noticed  was  that  he  did  not  go  down  the  chan- 
nel which  he  bad  gone  down  twice  previously 
in  safety.  The  case  looked  as  if  there  had 
been  a  want  of  proper  care,  as  if  there  had 
been  negligence.  The  defendant  was  bound 
to  exercise  the  utmost  diligence.  It  was  said 
the  captain  had  absolved  the  pilot  from  the 
consequenceBT  when  be  refused  to  anchor. 
Stated  as  a  general  principle,  this  was  true ; 
but  we  must  look  at  the  position  of  matters - 
The  vessel  at  the  time  the  order  was  given, 
was  bounding  over  the  rocks.  There  would 
have  been  great  danger  in  casting  anchor* 
His  Honor  was  clearly  of  opinion  that  the 
order  to  cast  anchor  came  too  late,  and  that 
no  captain,  with  the  responsibility  on  him  of 
the  life  of  his  crew  and  of  himself,  and  the 
safety  of  his  cargo,  would  have  been  justified 
in  obeying  such  an  order  at  such  a  juncture. 
The  pilot  must  be  held  responsible,  but  in 
what  amount  ?  The  plaintiff  claimed  the  value 
of  the  repair^  and  of  the  wood.  This  was  too 
much*  The  evidence  showed  that  he  was  in 
too  great  a  hurry  in  throwing  out  the  wood. 
He  might  have  saved  it.  The  pilot  would  not 
be  held  liable  for  the  cargo,  but  he  must  pay 


Digitized  by 


Google 


38 


THE  CANADA  LAW  JOURNAL. 


[August,  1867. 


for  the  damage  to  the  vessel,  which  would  be 
assessed  at  $120,  with  costs  of  the  action 
brought. 

DoHon  &  Borim,  for  the  Plaintiff. 

Cartier,  FominviUe  &  Bitoumay,  for  the 
Defendant. 


Supbeioe  Coubt — March  30. 

Stbyexson  tt  at  v.  McOwan. 

Bight  of  Capias  concurrently  with  an  as- 
signrnenL 

Mokk,  J,  Tliis  was  an  application  on 
the  part  of  the  defendant  to  be  discharged 
from  imprisonment  under  a  capias.  He  was 
arrested  on  the  25th  October  last.  *  He  had 
been  carrying  on  business  in  partnership 
with  one  Drummond,  as  shoe  merchants. 
They  took  stock  in  April,  1866,  by  which  it 
appeared  that  they  had  a  large  surplus  over 
all  their  liabilities.  They  took  stock  again 
on  the  9  th  September  ;  made  large  pur- 
chases in  October,  and  on  the  25th  of  that 
month,  after  a  desperate  struggle,  they  found 
it  necessary  to  suspend.  They  called  a  meet- 
ing of  their  creditors  on  the  25th.  Drum- 
mond appeared  at  the  meeting.  It  turned 
out  that  their  liabilities  had  been  gradually 
increasing,  although  there  was  no  evidence  of 
extraordinary  losses.  On  25th  October,  their 
liabilities  amounted  to  $25,170,  and  their 
stock  to  about  $10,000.  At  the  meeting  of 
the  creditors  Drutnmond  could  not  give  any 
satisfactory  account  of  their  affairs,  and  he 
declined  to  make  an  assignment  till  he  had 
conferred  with  his  partner,  McOwan,  who 
was  his  cousin,  and  appeared  to  have  been 
most  active  in  the  management  of  the  busi- 
ness. They  did  not  seem  to  have  had  much 
money  on  beginning  business.  Drummond 
pat  in  $2000,  and  McOwan  $1000,  which 
Drummond  said  he  never  saw  anything  of. 
Alter  the  meeting  the  plaintiffs  thought  it 
prudent  to  have  McOwan  arrested.  The  ar- 
rest was  apparently  made  almost  simulta- 
neously with  the  deed  of  assignment  which 
tore  date  the  25  Lh  October.  The  capias  was 
was  based  on  affidavit,  and  a  motion  was 
made  before  Mr.  Justice  Berthelot  to  quash 
the  capias  on  the  ground  that  the  affidavit 


was  insufficient.  The  Judge  was  of  opinion 
that  the  affidavit  was  fully  sufficient  in  law ; 
and  although  the  allegations  respecting  the 
defendant's  secretion  of  his  property  were 
chiefly  matter  of  inference,  yet  upon  the  whole, 
the  facts  stated  in  the  affidavit  were  of  such  a 
character,  that  no  judge  could  quash  the 
capias  on  the  ground  of  insufficiency  of  alle- 
gation in  the  affidavit.  The  reasons  assigned 
in  the  affidavit  were  mainly  as  follows :  That 
McOwan  had  previously  secreted  his  estate, 
debts  and  effects  j  that  although  a  number  of 
his  creditors  attended  the  meeting,  yet  Mc- 
Owan had  failed  to  attend,  and  kept  out  of 
the  way.  His  partner,  Mr.  Drummond,  at- 
tended, and  failed  to  give  any  statements, 
that  he  represented  the  assets  of  their  firm  to 
be  only  $10,000,  and  their  liabilities  at  over 
$27,000,  although  in  the  month  of  April  pre- 
ceding, the  firm  of  John  McOwan  &  Co.,  re- 
presented themselves  to  be  worth  over  $14,000 
of  a  surplus.  That  neither  of  the  partners 
had  shown  what  had  become  of  their  assets, 
although  thereto  requested,  and  they  had  re- 
fused to  make  any  assignment  for  the  benefit 
of  their  creditors.  The  affidavit  was  probably 
made  before  the  assignment  was  completed. 
These  allegations  were  substantially  sustained 
and  proved  by  the  evidence.  Upon  this  state 
of  affairs,  two  questions  arose :  1st.  Altera 
man  has  made  an  assignmentjof  his  estate,  or 
simultaneously  with  the  making  of  an  assign- 
ment, can  he  be  arrested  for  secreting  his 
property  previous  to  that  time?  It  was 
argued  for  the  defendant  that  the  Insolvent 
Act  of  1864  did  away  with  the  capias  when 
once  an  assignment  had  been  made.  On  the 
other  side  it  was  contended  that  there  was  no 
enactment  expressly  doing  away  with  the  re- 
medy by  capias,  and  in  the  absence  of  an 
express  enactment,  it  still  existed.  It  was 
stated  that  Mr.  Justice  Berthelot  had  decided 
that  when  once  an  assignment  has  been  made, 
there  is  no  right  to  capias.  His  Honour  had 
consulted  with  his  colleague  and  found  that 
what  he  said  was,  that  he  did  not  see  much 
use  in  the  capias  after  the  debtor  had' made 
an  assignment,  but  he  went  no  further  than 
that.  He  (Mr.  Justice  Monk)  thought  the 
capias  had  not  been  done  away  with,  more 
especially  in  a  case  like  the  present  where 
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the  secretion  took  place  previous  to  the  as- 
signment. He  was  clearly  of  opinion  that 
inasmuch  as  there  was  no  express  abolition 
of  this  remedy  by  the  Insolvent  Law,  it  still 
existed  concurrently  with  the  particular  pro- 
cedure under  that  law.  The  next  question 
was,  was  there  any  evidence  of  fraud  or  secre- 
tion to  justify  the  capias  1  The  affidavit 
stated  no  particular  acts  of  fraud  or  secretion ; 
it  merely  alleged  the  gradual  diminution  of 
the  assets  and  increase  of  liabilities.  This 
alone  would  perhaps  hardly  justify  the  Court 
in  deciding  that  there  had  been  fraudulent 
secretion;  but  there  was  something  more  in 
evidence.  After  Mr.  Brown,  the  assignee, 
had  come  into  possession  of  the  estate  under 
the  assignment,  he  was  informed  by  parties 
who  were  thoroughly  familiar  with  the  facts, 
that  there  was  a  considerable  amount  of  pro- 
perty, and  this  property  had  actually  been 
removed  from  the  defendant's  store  previous 
to  the  assignment.  Mr.  Brown  acted  on  this 
information,  and  found  at  the  house  of  one 
Holmes,  in  St.  Joseph  street,  a  large  quantity 
of  goods  which  should  have  been  at  the  store, 
and  pat  into  the  hands  of  the  assignee.  His 
Honour  had  no  hesitation  in  saying  that  this 
was  an  act  of  secretion.  The  whole  circum- 
stances were  such  as  to  leave  no  doubt  that 
there  was  systematic  fraud,  and  that  there 
must  have  been  considerable  abstractions  of 
property.  The  case  was  clearly  made  out, 
and  therefore  the  petition  for  discharge  must 
le  refused  with  costs. 

Cross  &  Lunn,  for  the  Plaintiff. 

John  Popham,  for  the  Defendant. 


LEGAL  STATUS  OF  THE  CHURCH  OF 
ENGLAND  U  THE  COLONIES. 

As  this  subject  is  one  of  general  interest  to 
all  denominations,  we  give  the  following  re- 
port of  the  speech  of  Mr.  S.  Bethune,  at  the 
last  meeting  of  the  Church  Society. 

The  Chairman  having  announced  that  an 
address  would  next  be  delivered  by  Strachan 
Bethune,  Esq.,Q.C,  Chancellor  of  the  Diocese 
of  Montreal,  on  "  The  progress,  present  state, 
"  and  prospects  of  the  Colonial  Church,  with 
"  special  reference  to  the  Church  in  Canada," 

Mr.  Bethune  rose,  and  after  some  intro- 


ductory observations  respecting  the  difficulty 
of  treating  so  comprehensive  a  theme  within 
the  limits  of  a  brief  address,  proceeded  to 
say: — The  first  Colonial  Bishopric  created 
was  that  of  Nova  Scotia,  and  that  not 
very  far  back,  namely,  in  the  year  1787. 
At  the  beginning  of  the  present  century  the 
Colonial  Church  could  only  boast,  through- 
out the  whole  world,  of  two  Bishoprics.  At 
the  end  of  the  first  quarter  of  the  present  cen- 
tury, they  could  only  claim  four  j  at  the  end 
of  the  second  quarter,  in  1850,  this  number 
had  been  increased  to  twenty-one,  and  at  this 
day  they  claimed  to  have  forty-two.  If  suc- 
cess were  to  be  measured  by  numbers,  it 
would  be  imagined  that  the  Church  must 
have  been  extremely  successful;  but  unfor- 
tunately you  are  aware  that  notwithstanding 
all  the  efforts  to  plant  the  Church  through- 
out the  Colonies,  difficulties  have  arisen  of 
late  years  which  have  thrown  a  cloud  over 
that  Colonial  Church.  I  allude  of  course  to 
the  decisions  of  the  Privy  Council  in  the  now 
famous  cases  of  Long  and  Col  en  so.  In  the 
first  of  these  cases,  which  may  be  considered 
as  the  leading  one,  the  Judicial  Committee 
decided  that  letters  patent  issued  by  the 
Crown,  after  the  establishment  of  a  constitu- 
tional Government  in  a  colony,  are  ineffec- 
tual to  create  any  ecclesiastical  jurisdiction. 
From  the  decision  in  this  case  and  the  one 
of  Colenso  which  followed,  it  was  generally 
considered  that,  as  it  was  held  that  the  Me- 
tropolitan Bishop  of  Capetown  had  no  juris- 
diction under  the  letters  patent  appointing 
him  such,  because  of  the  want  of  ecclesiasti- 
cal jurisdiction  in  the  Crown  in  the  colony  of 
the  Cape  of  Good  Hope,  so  also,  for  the  same 
cause,  the  letters  patent  appointing  Colenso 
to  be  Bishop  of  Natal  equally  failed  to  confer 
ecclesiastical  jurisdiction  upon  that  function- 
ary. And  yet,  in  the  recent  case  of  Colenso 
against  the  Trustees  or  Treasurers  of  the 
Colonial  Bishoprics  fund,  for  the  recovery  of 
his  salary  as  Bishop  of  Natal,  and  which  had 
been  withheld  from  him  on  the  ground  that 
his  appointment  under  letters  patent  confer- 
red no  territorial  jurisdiction  whatever,  Lord 
Bomilly  decided,  that  notwithstanding  any- 
thing that  had  been  determined  by  the  Privy 
Council,   Colenso  was  de  facto    Bishop  of 
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Natal,  and  for  that  reason  entitled  to  recover 
the  amount  of  his  salary.  In  Canada,  how- 
ever, the  position  of  the  Church  was,  happily, 
very  different.  The  first  Colonial  Bishopric, 
as  I  have  already  said,  was  that  of  Nova 
Scotia,  from  which  we  had  started  in  this 
country.  Originally  the  Church  in  Canada 
was  so  insignificant  that  it  was  served  from 
the  Bishopric  of  Nova  Scotia  and  formed  part 
of  it*  Diocese.  This  continued  till  1793  when 
the  Bithop  of  Quebec  was  consecrated;  in 
1839  the  Bishopric  of  Toronto  was  added  by 
taking  off  a  part  of  the  Diocese  of  Quebec, 
and  in  1850  our  own  Diocese  was  created  by 
letters  patent.  Our  position  was  different 
from  that  of  most  of  the  other  Colonies.  In 
the  Act  of  1791,  in  which  provision  was  made 
for  the  better  government  of  the  Province, 
reference  was  specially  made  to  the  patent  of 
the  Bishop  of  Nova  Scotia,  and  all  his  rights 
and  privileges  were  specially  reserved  to  him 
and  to  his  successors.  Then  we  pass  on  to 
the  Diocese  of  Quebec,  created  in  1793,  suc- 
ceeding in  direct  line  to  the  Diocese  of  Nova 
Scotia,  and  succeeding  to  all  the  powers  of 
the  Bishop  of  Nova  Scotia,  and  then  to  the 
patents  of  the  Bishops  of  Quebec,  Toronto 
and  Montreal.  With  respect  to  the  patents 
of  the  three  bishops  last  named,  it  is  enough 
to  say  that  their  patents  have  been  repeatedly 
referred  to  and  recognized  in  Provincial  Acts 
of  Parliament,  and  have  to  all  intents  and 
purposes  been  amply  confirmed  by  actual 
and  positive  Provincial  legislation.  The  next 
seep  in  the  progress  of  the  Church  in  Canada 
was  the  passing  of  the  act  in  1857  which  au- 
thorized the  bishops,  clergy  and  laity  in  this 
Province  to  assemble  in  Synod.  The  Dioce- 
san Synods  were  immediately  organized,  and 
very  soon  after  the  Bishop  of  Huron  was 
elected  under  the  provisions  of  that  act.  The 
act  being  a  new  one,  and  all  of  us  in  this 
country  and  in  England  being  accustomed  to 
the  iseue  of  patents,  the  Bishop  of  Huron 
went  to  England,  and  there  received  the  con- 
firmation of  his  appointment  by  Royal  letters 
patent,  and  was  consecrated  in  the  usual 
form.  Not  many  years  after,  a  separate  dio- 
cese was  created— that  of  Ontario;  and  the 
Bishop  of  Ontario  having  been  elected  by  the 
Synod  of  the  Diocese  of  Toronto,  out  of  which 


the  new  diocese  was  formed,  doubts  had 
begun  to  be  entertained  in  England,  and  in- 
stead of  a  patent  being  issued,  a  simple  man- 
date from  the  Queen  was  sent  out  to  the  Me- 
tropolitan Bishop  of  Canada,  directing  him  to 
proceed  to  the  consecration  of  the  Bishop  of 
Ontario.  In  this  there  was  a  complete  de- 
viation from  the  old  practice.  Not  only  was 
the  Bishop  of  Ontario  consecrated  in  this 
country  by  our  own  Metropolitan,  and  on  a 
simple  mandate  from  the  Queen,  but  the  oath 
he  took  on  that  occasion  was  obedience  to  the 
Metropolitan  of  Canada  and  not  to  the  Arch- 
bishop of  Canterbury.  In  the  same  way, 
when  the  vacancy  occurred  in  Quebec,  his 
Lordship  now  presiding  was  consecrated 
Bishop  under  simple  mandate  for  the  Crown, 
taking  the  same  canonical  oath  that  the 
Bishop  of  Ontario  had  previously  taken. 
Recently,  another  election,  that  of  Coadjutor 
Bishop  of  Toronto,  had  taken  place  in  this 
country.  The  appointment  was  forwarded 
to  Her  Majesty  for  confirmation.  The  docu- 
ment reached  England  while  the  Metropoli- 
tan was  there,  and  attention  having  again 
been  drawn  to  the  subject,  Lord  Carnarvon 
said,  that  having  consulted  the  law  officer? 
of  the  Crown,  her  Majesty  was  advised  that 
her  jurisdiction  in  these  matters  in  Canada 
had  entirely  ceased,  and  that  the  Metropoli- 
tan of  Canada  might  proceed  to  the  consecra- 
tion of  the  Bishop  of  Niagara  without  further 
authority.  Accordingly,  the  Metropolitan 
had  issued  an  order  to  the  Bishop  of  Toronto 
to  proceed  without  delay  (and  with  the  as- 
sistance of  two  or  more  bishops)  to  the  con- 
secration of  the  Bishop  of*  Niagara.  It  *ill 
thus  be  seen,  from  the  brief  narrative  I  have 
given  of  the  progress  and  present  state  of  the 
Church  in  Canada,  that  the  Canadian  branch 
of  the  Church  of  England  is  now  completely 
and  forever  emancipated  from  all  State  juris- 
diction or  control  whatsoever ;  and  is  left  free 
and  unfettered  in  the  management  of  its  own 
affairs,  including  the  appointment  and  depri- 
vation from  office  of  even  its  highest  dignita- 
ries. In  its  present  condition,  therefore,  the 
Church  in  Canada  has  been  made  to  resemble 
what  the  Church  at  large  was  in  the  very 
earliest  ages  of  Christianity — a  church,  in  all 
respects,  acting  by  its  own  inherent  power, 
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and  in  do  way  dependent  on  any  extraneous 
or  Ibfrigo  authority.     Such  a  position  was 
indeed  a  proud  one  for  Canada  to  occupy,  for 
it  undoubtedly  placed  her  foremost  in  rank 
sod  independence  of  all  the  branches  of  our 
Anglican  communion,  next  after  that  of  our 
great  sister  branch  in  the  United  States  of 
America-     That   the  Church  iu   Canada  is 
destined ,  ere  long,  to  play  a  very  prominent 
part  in  the  great  efforts  now  being  made  to 
secure  increased  un  ity  and  uniformity  through- 
out the  whole  Christian  Church,  1  entertain 
a  rery  strong  conviction,  and  I  am  confirmed 
in  this  view  by  the  effect  already  produced  in 
Holland  by  the  presentation  of  the  address  of 
our  Provincial  Synod  to  the  Convocations  of 
Canterbury  and  York,  in  which  address  oc- 
curs this  remarkable  suggestion;    "Let  all 
the  members  of  our  Anglican   Communion 
throughout  the  world  have  a  sliare  in   the 
deliberations   for   her  welfare,    and   be  per* 
mifcted  to  have  a  representation  in  one  general 
conned  of  her  members  gathered  from  ev^ry 
land/ '     C keen  ng  as  the  prospects  of  o  ur  own 
particular  branch  of  the  Church  undoubtedly 
are,  I  am  free  to  admit  that  the  disjointed 
condition  of  the  other  Colonial  brandies  does 
hot  present  so  fair  a  picture,  nor  indicate  so 
bright  a  hope  of  u  1 1  i  m ate  su cces s,     B u t  w li e n 
we  reflect  on   the  terrible  struggles  of  the 
American  branch  of  the  Church  of  England 
during  the  progress  of  that  gigantic  revolu- 
tion which  wrested  from  Great  Britain  her 
old  thirteen  colonies,  and  for  a  considerable 
time  alter  tta  consummation,— when  we  bear 
in  mind  that  until  the  year  1784,  when  Bishop 
Seabury  was  consecrated    to  be  their  first 
Bishop,  they  were  wholly  without  a  pastoral 
head,  and  were  indeed  well  nigh  prostrate 
and    overwhelmed, — and   when,    from    such 
comparatively  recent  beginnings,  we  see  a 
Church  of  the  dimensions  and  influence  of 
that  which  is  now  so  firmly  established  in 
the  United  States,  we  cannot  but  confidently 
bope  that  God,  in  His  all  wise  Providence, 
wiU  speedily  deliver  our  Colonial  brethren 
from  their  present  tad  and  deplorable  condi- 
tion.   And,  for  my  own  part,  I  cannot  but 
think  that  the  Church  will  ere  long  prove 
itself  entitled  to  that  character  of  stability  so 
eloquently  expressed  by  the  immortal  Burke : 


"Her  fortifications,  her  walls  and  her  bas- 
tions are  constructed  of  other  materials  than 
of  stubble  and  of  straw.  They  are  built  of 
the  strong  and  staple  matter — of  the  Gospel 
of  liberty.  She  has  securities  not  shaken  in 
any  single  battlement,  in  any  single  pin- 
nacle," 

But,  it  has  been  said,  that  as  we  are  now 
separated  from  the  controlling  power  of  the 
Church  in  England,  we  have  ceased  to  belong 
to  that  Church.  This  proposition  I  entirely 
dissent  from,  All  that  has  been  done  is  to 
separate  us  from  the  jurisdiction  or  control 
of  the  Crown  as  the  supreme  head  of  tbe 
Church  of  England.  Suppose,  then,  thai  for 
any  cause  a  like  separation  should  occur  in 
England  itself,  would  any  one  seriously  con- 
tend that  tbe  Church  was  less  the  Church  of 
England  than  it  was  before?  Undoubtedly 
not.  Why,  then,  should  only  a  branch  of 
tbe  same  church,  with  Bishops  having  regu* 
lar  succession  from  the  Bishops  of  the  Church 
in  England,  using  the  same  Liturgy,  acknow- 
ledging the  same  ordinances,  professing  the 
same  faith  and  doctrine,  and  maintaining  the 
same  discipline,  be  less  an  integral  portion  of 
the  Church  of  England?  For  myself,  I  can- 
not see  in  what  the  distinction  claimed  for 
can  consist,  and  I  therefore  maintain— -and  I 
trust  shall  always  have  reason  to  maintain — 
that  we  are  verily  and  indeed  an  integral  por- 
tion of  the  dear  old  Church  of  England.  In 
bringing  these  remarks  to  a  close,  I  cannot 
better  do  so  than  in  the  eloquent  language  of 
one  of  the  ablest  of  the  American  Church  his- 
torians, when  alluding  to  the  separation  that 
took  place  at  the  time  of  the  revolution  : 

u  No  violent  disruption  of  the  sacred  bond 
took  place.  The  daughter  glided  from  the 
m other7 s  side  because  in  the  allotment  of 
Providence  she  had  been  led  to  maturity  and 
independence,  but  the  spiritual  reunion,  the 
union  of  faith,  of  worship,  and  of  discipline 
was  uiidestroyed  \  and  God  grant  that  it  may 
prove  indestructible."  [Hear,  hear,  and 
cheers.] 


— Mr,  Justice  Cakok,  one  of  the  Codifica- 
tion Commissioners,  having  resumed  his  seat 
as  a  judge  of  the  Court  of  Queen's  Bench,  Mr. 
Justice  Mowdele*  has  returned  to  the  Bench 
of  the  Superior  Court  at  Montreal* 
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THE  U.  S.  JUDICIARY. 
(Continued  from  page  24.) 

This  judiciary,  therefore,  on  which  we  have 
relied,  is  not,  in  its  best  state,  beyond  danger. 
It  is  capable  of  great  misuse,  even  under  the 
cloak  of  subordination  and  submission  to 
principle.  Honestly  and  conscientiously  ad- 
mi  mstered,  it  is  conservative  in  its  influence, 
an  asylum  for  the  oppressed  citizen,  a  refuge 
to  which  the  injured  and  alarmed  may  fly 
^with  confidence.  It  may  be  laughed  at  for  its 
old-fashioned  adherence  to  the  books,  for  its 
ties  to  feudal  absurdities,  for  its  weakness  for 
precedents,  for  its  want  of  a  progressive  and 
venturous  spirit  j  but  it  has  the  confidence  of 
every  citizen.  Angry  passions  submit  to  its 
judgments,  and  fear  and  despair  never  enter 
within  its  doors.  In  all  the  jangling  and  dis- 
cord of  weak  and  ill-contrived  machinery  of 
government,  this  is  the  balance-wheel  which 
adjusts  and  harmonizes  what,  but  for  it, 
would  be  wholly  unmanageable. 

Put  this  power  into  unprincipled  hands, 
and  what  shall  we  have  ?  The  balance-wheel 
will  become  a  contrivance  for  accelerating  the 
ruin  of  the  system.  At  first  under  a  cloak  of 
u !  m  :  -  -  j on  to  legal  theory,  then  without  any 
cloak  at  all,  private  revenge,  personal  out- 
rage, corrupt  contrivances,  will  have  full 
sway.  The  bench  will  be  the  tool  of  a  party  j 
but  even  this,  bad  as  it  can  be,  will  not  be  the 
worst.  Party  ties  are  strong,  but  the  lure  of 
gain  is  stronger.  To  the  unprincipled  poli- 
tician no  sympathy  or  affinity  avails  against 
the  hunger  for  corrupt  acquisition.  Those 
who  fight  and  wrangle  at  the  polls  with  a 
fierceness  which  seems  as  if  it  never  could 
admit  of  reconciliation,  are  natural  conspira- 
tors to  cheat  and  defraud.  Legislative  rings 
are  most  formidable  when  they  are  combina- 
tions of  both  parties.  The  unscrupulous 
judge  will  become  the  bully  of  dangerous  or- 
ganizations, the  tool  in  power,  ever  ready  and 
reckless  with  process  to  suit  the  emergency. 
Tbe  warrant  and  attachment  will  become  as 
formidable  to  our  liberties  as  they  could  be  in 
the  bands  of  the  veriest  tyrant  j  and  property 
and  morality  will  have  to  fly,  or  come  in  with 
violence^  and  right  the  state  by  revolution. 

Though,  while  one  state  has  been  follow- 


ing another  in  making  the  judiciary  elec- 
tive, the  change  has  been  the  cause  of  a  most 
serious  anxiety  to  impartial  and  reflective 
minds  j  though  it  is  a  system  necessarily 
fraught  with  danger,  and  sooner  or  later  the 
results  just  pictured  must,  perhaps,  happen, 
it  is  a  very  interesting  subject  for  reflection 
by  what  causes  these  results  have  been  so  for- 
tunately postponed.  Certain  it  is  that  the 
downward  tendency  of  this  department  has  by 
no  means  kept  pace  with  that  of  the  others. 
While  legislatures  have  become,  as  a  rule,  cor- 
rupt, the  bench  has  been  measurably  decent 
and  respectable.  The  stream  of  justice  has 
run  with  comparative  purity.  Reports  of  new 
cases  may,  perhaps,  not  be  of  such  ripe 
authority  as  those  of  the  oldj  political  ques- 
tions may  have  disturbed  judicial  harmony; 
patronage  may  have  demoralized  official  tone 
and  influence,  and  what  the  English  attorney- 
style  "  hugging  the  judges  "  may  not  have 
been  sufficiently  discouraged ;  nepotism  may 
have  passed  the  limits  of  good  taste  and  judg- 
ment j  prejudices,  tempers,  weaknesses,  or  ec- 
centricities may  have  been  permitted  to  appear 
so  decidedly  that  the  lawyer  has  been  tempted 
to  adroitness  in  picking  his  judge  for  his  case ; 
but  in  the  main  we  have  been  fortunate.  The 
evils  of  the  elective  system  have  certainly  ne- 
ver yet  equalled  our  fears. 

What  are  the  causes  of  this  peculiar  safety 
of  the  judiciary  ?  Does  the  elevation  of  the 
lawyer  to  this  high  and  prominent  position  lift 
him  above  human  infirmities  and  temptations? 
Does  he  acquire  a  nature  different  from  thai 
which  he  had  in  the  busy  walks  of  his  pro- 
fession ?  Certainly  not.  He  has,  perhaps, 
obtained  the  place  by  that  personal  exertion 
which  is  now  the  rule  with  all  candidates  for 
office.  He  may  have  had  his  gloves  off.  and 
his  feet  in  the  mire,  and  been  down  with  the 
lowest  of  the  low,  where  election  frauds  are 
plotted,  and  the.  roughs  are  hired  to  carry 
them  through.  He  is  affected  by  all  the  after- 
births of  such  work.  He  feels  the  bondage  of 
a  debt  to  the  vile,  and  dreads  the  worse  than 
curses  which  reward  the  ungrateful  politician. 
He  knows  the  power  of  the  dangerous  classes 
who  come  before  him, — the  fierceness  of  their 
unscrupulous  antagonism, — how  long  their 
vengeance  waits, — how  every  session  of  hU 
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court  may  be  pregnane  with  effect  upon  that 
day  when  he  is  to  ask  far  a  re-election.  I i  he 
has  strength  to  resist,  it  is  not  from  want  of 
perception,  it  is  nol  from  force  of  character,  it 
is  not  from  indifference  to  results. 

From  whatever  cause  it  may  arise  there  is 
i  popular  re  Terence  for  the  bench,  which  per- 
vades all  classes,  and  will  survive  much  politi- 
cal degradation.  The  practice  of  the  law  is  an 
"  art  and  mystery,"  and  those  who  are  enga- 
ged in  it  get  the  benefit  of  a  respect  for  the  ma- 
chinery they  use,  if  not  for  themselves-  An 
abaard  result  of  this  very  respect  is  the  taunt 
m  often  Bung  in  our  faces  that  the  lawyer  is 
in  league  with  the  devih  It  ii  the  layman's 
bitter  admission  of  his  own  ignorance  and  in- 
feriority. With  that  communion  with  the 
wisdom  of  ages  which  these  well-known  books 
afford  j  with  that  power  to  put  in  motion  pro- 
cess which  cannot  be  resisted;  with  the  un- 
known sign itica nee  of  those  motions  granted 
or  denied,  on  which  such  important  results 
teem  to  turn  j  with  that  singular  cordiality 
between  the  brethren  at  the  bar,  who  in  the 
next  moment  are  battling  &  Vmtmnce)  with 
that  immediate  deference  to  decision  which  in 
ft  her  places  would  lead  to  suspicion  of  indif- 
ference or  treachery  ■  with  a  thousand  things 
that  he  sees  and  hears,  the  client  has  none  of 
the  ordinary  relations  of  intelligence-  A  law- 
Itut  is  agame  in  which  he  is  deeply  interested, 
but  which  he  does  not  understand.  No  won- 
der that  he  has  a  respect,  much  of  which  is 
fear,  for  such  a  system  ;  and  at  the  head  of 
that  system  is  the  judge,  lifted  above  all 
others,  protecting  the  dignity  of  his  calling, 
moderating  excitements,  strong  behind  his 
power  of  punishment,  with  the  last  word  in 
every  matter,  and  that  word  linal  for  the  time. 

The  reverence  of  years  thus  acq uired  is  not 
»  easily  overthrown*  It  is  endangered  by  our 
habits  and  manners  ;  its  gloss  has  been  tar- 
nished by  our  elective  system  ;  by  that  fami- 
liarity between  candidate  and  constituent, 
which  only  the  politician  understands  j  by  the 
very  asking  for  offi  e,  and  using  the  common 
means  of  getting  it  j  but  it  still  exists  in  the 
mind  of  the  citizen.  A  singularly  strong 
proof  of  this  is  presented  by  the  fact,  that-, 
in  the  midst  of  the  most  violent  contests, 
when   all  around  him  party  lines  are  drawn 


with  the  utmost  strictness,  and  proscription 
is  inflexible,  an  honest  judge  is  often  re- 
elected by  acclamation.  It  is  the  living 
up  to  this  appreciation  of  the  community 
that  tends  to  support  the  judge,  and  give 
him  power  to  resist  evil  influences*  In  the 
mere  calculation  of  majorities,  if  he  chooses 
to  descend  to  that, — the  balancing  of  poli- 
tical hazards  in  view  of  the  time  when  he 
is  next  to  come  before  the  people,  he  can* 
not  be  ignorant  that,  though  in  candidates 
for  other  offices,  vice  and  even  crime  are 
often  recommendations,  to  him  the  greatest 
danger  of  all  is  to  throw  himself  out  of 
the  region  of  decency. 

But  he  has  other  aids  in  his  struggles 
against  temptation,  or  rather  his  office  has 
other  protections  against  disgrace*  The  train- 
ing of  the  bar  is  a  strong  conservative  influ- 
ence. It  is  less  so  than  it  was  under  the  more 
thorough  and  laborious  course  which  was 
prescribed  in  that  country  from  which  we  took 
our  common  law  j  but  even  here,  superficial 
as  it  is,  it  has  strong  power  to  shape  and 
mould  the  character*  From  the  time  when 
he  first  opened  the  pages  of  Black  stone,  at  the 
commencement  of  his  clerkship,  to  the  time 
when  this  step  of  his  ambition  is  reached,  his 
mind  has  been  filled  with  dreams  of  rivalling 
men  who  rose  by  honorable  exertion ;  heroes 
of  the  bar  of  incorruptible  livesj  men  lifted 
mainly  by  their  own  brethren  j  men  who 
passed  through  all  professional  ordeals,  first 
in  integrity  as  well  as  power,  and  who  came 
to  the  bench  ripe  in  everything  that  could  win 
esteem.  Maxims  of  high  tone*  legends  of  pro- 
fessional pride  and  dignity,  stories  of  battles 
for  professional  right,  and  manly  struggles  for 
professional  pre-eminence,  hours  with  asso- 
ciates of  the  same  dreams  and  the  same  aims, 
a  legal  atmosphere,  legal  instincts,  these  work 
together  in  the  lawyer's  training*  If  what  is 
received  falls  upon  proper  ground,  if  it  grows 
with  wholesome  growth,  it  is  easy  to  see  how 
it  may  lift  the  learner  to  a  new  standard,  and 
imbue  him  with  principles  from  which  he 
cannot  break  away.  The  well-trained  lawyer 
receives  a  moral  momentum  in  a  course  from 
which  he  cannot  he  turned  without  violence 
to  a  thousand  ties  and  associations. 

To  one  who  has  been  rewarded  by  its  best 
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honors,  lifted  to  its  highest  place,  the  scorn 
of  the  Uar  must  he  intolerable.  Its  members 
-were  once  more  united  than  they  are  now. 
By  want  of  association  they  have  lost  power 
and  infill i -nee.  But  as  it  is,  no  one  who  has 
ever  been  of  it  can  stand  up  against  its  con- 
tempt. The  desire  to  retain  its  esteem  is  no 
mean  support  to  the  judge.  The  most  of  its 
members  are  brave  and  manly,  far  above 
mean  sycophancy  to  the  dispenser  of  patron- 
age, and  though  patient  and  forbearing,  slow 
to  action  and  willing  to  forgive,  they  are  ready 
and  able,  when  the  crisis  comes,  to  speak  with 
an  emphasis  which  cannot  be  treated  lightly. 
If  an  erring  judge  is  capable  of  disregarding 
such  a  rebuke;  if  neither  the  training  to 
which  he  has  submitted,  the  pride  of  his 
science,  or  the  respect  of  his  brethren,  can 
influence  him  for  good,  he  is  vile  indeed;  a 
fitting  tool  for  the  enemies  of  all  law  and  de- 
cency. 

To  secure  the  safety  of  the  judiciary,  there- 
fore,  the  candidate  for  the  bench  must  be  im- 
bued with  the  learning  of  the  bar,  with  its 
spirit  of  fraternity  and  subordination,  with  its 
legends  and  instincts,  its  confidence  in  its  own 
organization,  the  desire  which  each  member 
has  for  the  respect  of  all  the  rest ;  and  such  a 
candidate  is  to  be  found  only  among  those 
who  lead  in  learning  and  integrity. 

Heretofore  the  judges  have,  by  a  sort  of 
common  consent,  been  chosen  from  among 
practicing  lawyers.  It  might  have  been  other- 
wise, however.  Even  in  those  localities  in 
which  it  is  required  that  candidates  for  the 
bench  shall  be  taken  from  the  bar,  it  would 
be  easy  for  designing  politicians  to  evade  the 
rule.  Our  communities  are  full  of  men  who 
have  been  admitted  to  practice,  but  who  have 
been  driven  from  it,  or  drawn  away  by  other 
pursuits,  and  have  lost  all  professional  tone 
and  all  professional  acquirement  From 
among  these,  candidates  might  be  sought  by 
those  who  desire  a  corrupt  and  subservient 
judiciary,  and  we  should  lose  all  those 
grounds  of  reliance  which  have  just  been 
enumerated. 

But  from  a  singular  deference  to  the  com- 
mon sense  of  the  community  it  has  been  ge- 
nerally conceded,  if  not  by  expression,  by  ac- 
tion, that  this  office  is  to  be  treated  differently 


from  others.  In  the  midst  of  the  most  excit- 
ing political  struggles,  in  which,  for  all  other 
purposes,  the  lowest  agencies  have  been  at 
work,  the  bench  has  been  rescued  from  con- 
tamination  by  being  left  in  the  hands,  mainly, 
of  the  bar.  The  politician  has  drawn  off;  in  a 
measure,  from  this  field,  and  surrendered  it  to 
the  profession  most  directly  concerned  and  in- 
terested; and  it  is  to  the  credit  of  that  profes- 
sion that  in  exercising  this  duty,  it  has  been 
lifted  in  the  main,  far  above  the  considerations 
that  involve  themselves  with  all  other  portion? 
of  the  political  struggle. 

However  we  may  turn,  then,  with  disgust 
from  other  fields  of  political  contest,  let  us  not 
surrender  our  rights  here.    Our  interest  and 
our  duty  unite  to  require  vigilance  in  these 
elections.   With  the  bench  as  degraded  as  the 
legislature,  what  are  the  privileges  and  honors 
of  the  bar  worth?    When  the  day  shall  come 
in  which  the  client  in  selecting  his  lawyer 
shall  do  so  because  he  is  the  son  of  a  judge, 
or  helped  a  judge  into  office,  or  is  his  friend, 
favorite,  or  tool;  when  learning  shall  be  as 
nothing  before  unscrupulous  influence-,  when 
the  highest  skill  shall  be  6hown  in  picking  the 
judge  for  the  case,  and  moulding  him  by 
adroit  manipulation ;  when  learning  shall  go 
down  before  trick  and  cunning,  and  honor 
and  integrity  shall  be  at  a  discount  j  when 
the  judge  shall  drink  with  the  politician,  and 
spend  his  nights  with  the  gambler  and  de- 
bauchee; when  libraries  shall  become  useless, 
and  our  three  years'  training  a  waste  of  time; 
when  roughs  shall  take  out  licenses  to  prac- 
tise, and  jostle  and  threaten  us  with  impunity 
in  the  very  halls  of  justice,  who  that  has  any 
pride  or  decency  will  practise  himself  or  rear 
his  child  to  the  bar?    All  these  things  may 
be  near  if  we  shrink  from  the  struggle,  or  for- 
get, among  the  cares  and  emoluments  of  prac- 
tice, the  dangers  to  which  we  are  exposed. 

But  there  is  another  motive  which  should 
operate  with  each  one  of  us.  For  ages  this 
profession  of  ours  has  been  sacredly  guarded 
and  preserved.  Through  all  perils  it  has  been 
borne  along  bravely,  firmly,  successfully. 
High  maxims  have  sustained  its  character 
and  its  privileges.  Instances  of  dishonor  hare 
been  so  few  as  to  serve  only  as  a  wholesome 
contrast.    Shall  we  neglect  the  trust  commit- 
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led  to  us?  Shall  we,  from  fear  or  despair, 
falter  in  a  duty  so  manifest?  Shall  we  hand 
the  profession  down  to  our  children  disgraced 
and  degraded? 

To  avoid  such  a  result  we  should  he  more 
united.  Some  stronger  bond  should  hind  us 
to  one  another  for  purposes  of  influence  and 
protection.  An  association  of  lawyers,  pro- 
perly organized,  would  be  a  power  in  the  com- 
munity of  no  mean  importance,  and  always  a 
power for  good.  No  apostle  of  reform,  no  lover 
of  his  profession,  no  one  who  is  anxious  for 
his  country's  honor  and  permanence,  can  have 
a  better  mission  than  this,  to  unite  the  bar, 
and  give  it  its  deserved  weight  in  the  commu- 
nity. 


DIGEST  OF  LAW  COMMISSION. 

FIBST     REPORT     OF     THE     COMMISSIONERS. 

To  the  Queen's  most  Excellent  Majesty. 

We,  your  Majesty's  Commissioners  ap- 
pointed "  to  enquire  into  the  expediency  of  a 
Digest  of  the  law,  and  the  best  means  of  ac- 
complishing that  object,  and  of  otherwise 
exhibiting  in  a  compendious  and  accessible 
form  the  law  as  embodied  in  Judicial  Deci- 
sions," humbly  submit  to  your  Majesty  this 
•jur  first  report. 

I. — By  the  term  Law,  as  used  in  your  Ma- 
<  -ij's  Commission,  we  understand  the  Law  of 
England,  comprising  the  whole  Civil  Law,  in 
whatever  Courts  administered,  the  Criminal 
Uw,  the  Law  relating  to  the  Constitution, 
Jurisdiction,  and  Procedure  of  Courts  (in- 
cluding the  Law  of  Evidence),  and  Constitu- 
tional Law. 

In  each  of  these  divisions  are  comprised 
Laws  derived  from  three  distinct  sources : 

L  The  first  source  is  the  Common  Law, 
wLieh  consists  of  customs  and  principles, 
Landed  down  from  remote  times,  and  accepted 
from  age  to  age,  as  furnishing  rules  of  legal 
#t. 

2,  The  second  source  is  the  Statute  Law, 
vliich  derives  its  authority  from  the  Legisla- 

e. 

3.  The  third  source  is  the  Law  embodied 
in,  and  to  a  great  extent  created  by  Judicial 

isions  and  Dicta.    These,  indeed,  as  far 
•  i  they  hare  relation  to  the  Common  Law 


and  Statute  Law,  are  not  so  much  a  source  of 
law,  as  authoritative  expositions  of  it  j  but, 
with  respect  to  doctrines  of  Equity  and  rules 
of  procedure  and  evidence,  they  may  often  be 
regarded  as  an  original  source  of  Law. 

That  serious  evils  arise  from  the  extent 
and  variety  of  the  materials,  from  which  the 
existing  law  has  to  be  ascertained,  must 
be  obvious  from  the  following  considera- 
tions : — 

The  records  of  the  Common  Law  are  in 
general  destitute  of  method,  and  exhibit  the 
Law  only  in  a  fragmentary  form. 

The  Statute  Law  is  of  great  bulk.  In  the 
quarto  edition  in  ordinary  use,  known  as 
Ruff  head' 8,  with  its  continuations,  there  are 
forty-five  volumes,  although  (particularly  in 
the  earlier  period)  a  large  quantity  of  matter 
is  wholly  omitted,  or  given  in  an  abbreviated 
form,  as  having  ceased  to  be  in  force.  The 
contents  of  these  volumes  form  one  masd, 
without  any  systematic  arrangement,  the  Acts 
being  placed  in  merely  chronological  order, 
according  to  the  date  of  enactment,  in  many 
cases  the  same  Act  containing  provisions  on 
heterogeneous  subjects.  A  very  large  portion 
of  what  now  stands  printed  at  length  has 
been  repealed,  or  has  expired,  or  otherwise 
ceased  to  be  in  force.  There  is  no  thorough 
severance  of  effective  from  non-effective  enact- 
ments, nor  does  there  exist  in  a  complete  form 
any  authoritative  index,  or  other  guide,  by 
the  aid  of  which  they  may  be  distinguished* 
Much,  too,  contributes  to  swell  the  Statute 
Book,  which  is  of  a  special  or  local  charac- 
ter, and  cannot  be  regarded  as  belonging  to 
the  general  Law  of  England. 

The  Judicial  Decisions  and  Dicta  are  dis- 
persed through  upwards  of  1300  volumes, 
comprising,  as  we  estimate,  nearly  100,000 
cases,  exclusive  of  about  150  volumes  of  Irish 
Reports,  which  deal  to  a  great  extent  with 
Law  common  to  England  and  Ireland.  A 
large  proportion  of  these  cases  are  of  no  real 
value  as  sources  or  expositions  of  Law  at  the 
present  day.  Many  of  them  are  obsolete ; 
many  have  been  made  useless  by  subsequent 
statutes,  by  amendment  of  the  Law,  repeal  of 
the  statutes  on  which  the  cases  were  decided, 
or  otherwise;  some  have  been  reversed  on 
appeal  or  overruled  in  principle;  some  are 
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inconsistent  with  or  contradictory  to  others  7 
many  are  limited  to  particular  facts,  or  special 
states  of  circumstances  furnishing  no  general 
rule ;  and  many  do  no  more  than  put  a  mean- 
ing on  mere  singularities  of  expression  in  in- 
struments (as  wills,  agreements,  or  local  Acts 
of  Parliament),  or  exhibit  the  application  in 
particular  instances  of  established  rules  of 
construction.  A  considerable  number  of  the 
cases  are  reported  many  times  over  in  differ, 
ent  publications,  and  there  often  exist  (espe- 
cially in  earlier  times)  partial  reports  of  the 
same  case  at  different  stages,  involving  much 
repetition.  But  all  this  matter  remains  in- 
cumbering the  Books  of  Reports.  The  cases 
are  not  arranged  on  any  system :  and  their 
number  receives  large  yearly  accessions,  also 
necessarily  destitute  of  order ;  so  that  the 
volumes  constitute  (to  use  the  language  of 
one  of  your  Majesty's  Commissioners)  "  what 
can  hardly  be  described,  but  may  be  de- 
nominated a  great  chaos  of  judicial  legisla- 
tion."* 

At  present  the  practitioner,  in  order  to  form 
an  opinion  on  any  point  of  Law  not  of  ordi- 
nary occurrence,  is  usually  obliged  to  search 
out  what  rules  of  the  Common  Law,  what 
Statutes,  and  what  Judicial  Decisions  bear 
upon  the  subject,  and  to  endeavor  to  ascertain 
their  combined  effect.  If,  as  frequently  hap- 
pens, the  cases  are  numerous,  this  process  is 
long  and  difficult;  yet  it  must  be  performed 
by  each  practitioner,  for  himself,  when  the 
question  arises ;  and  in  some  cases,  after  an 
interval  of  time,  it  may  have  even  to  be  re- 
peated by  the  same  person.  Without  trea- 
tises, which  collect  and  comment  on  the  Law 
relating  to  particular  subjects,  it  is  difficult  to 
conceive  how  the  work  of  the  Legal  profession 
and  the  administration  of  Justice,  which 
greatly  depends  on  it,  could  be  carried  on  j 
but,  however  excellent  such  separate  treatises 
may  be,  they  do  not  give  the  aid  and  guid- 
ance that  would  be  afforded  by  a  complete 
exposition  of  the  Law  in  a  uniform  shape. 

A  digest,  correctly  framed,  and  revised  from 
time  to  time,  would  go  far  to  remedy  the  evils 


*  Speech  of  the  Lord  Chanoellor  (Lord  Wertbury) 
on  the  Revision  of  the  Law.  House  of  Lords,  12th 
Jane,  1868.    Stevens  and  Norton.   Page  8. 


we  have  pointed  Out.  It  would  bring  the  mags 
of  the  Law  within  a  moderate  compass,  and 
it  would  give  order  and  method  to  the  consti- 
tuent parts. 

For  a  Digest  (in  the  sense  in  which  we  un- 
derstand the  term  to  be  used  in  your  Majesty's 
Commission,  and  in  which  we  use  it  in  this 
Report)  would  be  a  condensed  summary  of 
the  Law  as  it  exists,  arranged  in  systematic 
order,  under  appropriate  titles  and  subdi- 
visions, and  divided  into  distinct  articles  or 
propositions,  which  would  be  supported  by 
references  to  the  sources  of  Law  whence  tbey 
were  severally  derived,  and  might  be  illus- 
trated by  citations  of  the  principal  instances 
in  which  the  rules  stated  had  been  discussed 
or  applied. 

Such  a  Digest  weuld,  in  our  judgment,  be 
highly  beneficial. 

It  would  be  of  especial  value  in  the  mak- 
ing, the  administration,  and  the  study  of  the 
Law. 

When  a  necessity  arises  for  legislation  on 
any  subject,  one  of  the  principal  difficulties, 
which  those  who  are  responsible  for  the  fram- 
ing of  the  measure  have  to  encounter,  is  to 
ascertain  what  is  the  existing  law  in  all  its 
bearings.  The  systematic  exposition,  in  the 
Digest,  of  the  Law  on  the  subject,  would  en- 
able the  members  of  the'  Legislature  generally, 
and  not  merely  those  who  belong  to  the  Legal 
profession,  to  understand  better  the  effect  0 
the  legislation  proposed.  And  there  would 
be  this  further  benefit — that  new  laws,  when 
made,  would,  on  periodical  revisions  of  the 
Digest,  find  their  proper  places  in  the  system, 
and  would  not  have  to  be  sought  for,  as  at 
present  in  scattered  enactments. 

The  Digest  would  be  of  great  use  to  every 
person  engaged  in  the  administration  of  the 
Law.  All  those  whose  duties  require  them 
to  decide  legal  questions  in  circumstances  in 
which  they  have  not  access  to  large  libraries 
or  other  ample  sources  of  information,  would 
find  in  the  Digest  a  ready  and  certain  guide. 
Counsel  advising  would  be  spared  much  pains 
in  searching  for  the  Law  in  indexes,  reports, 
and  text  books ;  and  Judges  would  be  greatly 
assisted  as  well  in  hearing  cases  as  in  prepar- 
ing judgment. 

The  Digest  would  be  most  advantageous  in 
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;be  study  of  the  Law  j  for  it  would  put  forth  I 
legal  principles  iu  a  form  in  which  they  would 
k  readily  appreciatedr  contrasted*  and  com- 
mitted to  mind*  and  thus  substitute  the  study 
of  a  system  for  the  desultory  contemplation 
of  special  subjects. 

It  is  not  unreasonable  to  expect  that  this 
condensation  and  methodical  arrangement  of 
legal  priii ci pi e«  would  have  a  salutary  effect 
upon  the  Law  itself.  It  would  give  the  ready 
means  of  considering,  in  connection  with  one 
another,  branches  of  the  Law  which  involve 
similar  principle?,  though  their  subject  mat- 
ters may  widely  differ.  It  would  lb  us  bring 
to  light  analogies  and  differences*  and  by  in- 
ducing a  more  constant  reference  to  general 
principles*  in  place  of  isolated  decisions*  have 
a  tendency  to  beget  the  high  eat  attributes 
of  any  legal  systems-simplicity  and  unifor- 
mity. 

The  persons  charged  with  the  framing  of 
the  Digest  might  be  also  intrusted  with  the 
dnty  of  pointing  out*  from  time  to  time*  the 
conflicts,  anomalies,  and  doubts*  which  in  the 
course  of  their  labors  would  appear.  Thus 
the  process  of  constructing  the  Digest  would 
be  conducive  to  valuable  amendments  of  the 
Law.  These  amendments  would  be  embodied 
in  the  Digest  in  their  proper  places. 

Moreover,  such  a  Digest  will  be  the  best 
preparation  for  a  Code*  if  at  any  future  time 
codification  of  the  Law  should  be  resolved  on. 

But  great  as  are  the  advantages  to  which 
we  have  referred  as  likely  to  flow  from  the 
formation  of  a  Digest  of  Law*  the  argument 
&r  it  ma j*  we  think*  be  rested  even  on  the 
higher  ground  of  national  duty.  Your  Ma. 
jesty's  subjects*  in  their  relation  towards  each 
other*  are  expected  to  conform  to  the  laws  Of 
(he  State,  and  are  not  held  excused  on  the 
plea  of  ignorance  of  the  Law,  from  the  con- 
sequences of  any  wrongful  act.  It  is  in  these 
laws  that  they  must  seek  the  provisions  made 
for  thejr  liberty*  for  their  privileges*  for  the 
protection  of  their  persons  and  property*  for 
vheir  eocial  well-being.  It  isT  as  we  conceive, 
a  duty  of  the  State  to  take  care  that  these 
laws  shall,  so  far  as  is  practicable*  be  ex- 
hibited in  a  form  plain*  compendious,  an  I  ac- 
cessible* and  calculated  to  bring  borne  actual 
knowledge  of  the  Law  to  the  greatest  possible 


number  of  persons*  The  performance  of  this 
duty— a  duty  which  other  countries  in  ancient 
and  modern  times  have  held  themselves  bound 
to  recognise  and  discharge — has*  in  tliis  coun- 
try, yet  to  be  attempted. 

On  these  grounds  we  report  to  your  Majes- 
ty our  opinion  that  a  Digest  of  Law  is  expe- 
dient. 

II. — Having  arrived  at  this  conclusion*  we 
proceed  to  the  consideration  of  the  further 
inquiry  which  your  Majesty  has  been  pleaded 
to  intrust  to  us^namely*  the  best  means  of 
accomplishing  a  Digest  of  the  Law, 

It  may  be  proper  here  10  advert  to  what  has 
recently  been  done  in  the  State  of  New  York, 
The  laws  of  that  State  (as  in  other  States  also 
of  the  Union)  rest  generally,  for  their  basis, 
on  those  of  this  country  as  they  existed  when 
the  States  declared  their  independence.  Cases 
decided  in  our  Courts  before  that  time  are 
still  regularly  cited  before  American  tribu- 
nals* as  they  are  in  Westminster  Hall;  and, 
indeed,  the  Reports  of  our  Courts*  up  to  the 
present  day*  are  largely  cited  and  relied  on  in 
argument  in  American  Courts-  The  work 
which  has  been  lately  accomplished  by  the 
Commissioners  for  framing  Codes  tor  the  State 
of  New  York  is*  in  form,  a  series  of  Codes* 
laying  down  prospectively  what  the  Law  is  to 
be,  two  of  which  Codes  have  already  received 
the  sanction  of  the  Legislature.  But,  as  a 
preparatory  step  to  the  formation  of  these 
Codes,  a  complete  collection— or  what,  after 
great  examination,  the  Commissioners  be- 
lieved to  be  a  complete  collection — under  ap- 
propriate heads,  of  the  Law  on  each  subject, 
was  formed  by  gentlemen  employed  for  the 
purpose  under  the  Commissioners," 

We  do  not  desire  to  conceal  that  the  tank 
of  forming  such  a  Digest  as  we  contemplate 
would  necessarily  require  a  considerable  ex- 
penditure of  time  and  money,  though  we  are 
strongly  of  opinion  that  the  benefits  that 
would  result  from  it  would  amply  compensate 
for  any  such,  expend iture. 

We  think  it  clear  that  a  work  of  this  nature 


*  Mr.  David  Dudley  Field,  to  whoso  exertions  the 
Suite  of  New  York  is  mainly  Indebted  for  thte  impor- 
tant work,  wu  ao  good  u  to  attend  one  of  our  meet- 
ings and  to  give  ua  fu.ll  Information  respecting  th» 
course  which,  had  been  pursued. 
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(regard  being  bad  especially  to  tbe  importance 
of  its  carrying  with  it  the  greatest  weight) 
could  not  be  accomplished  by  private  enter- 
prise, and  that  it  must  be  executed  by  public 
authority  and  at  the  national  expense. 

With  respect  to  the  means  of  accomplish, 
ing  it,  we  have  considered  various  plans.  Any 
plan  must,  we  think,  involve  the  appointment 
of  a  Commissioner  or  Body  for  executing  or 
superintending  the  execution  of  the  work.  It 
is  obvious  that,  whatever  arrangement  is 
adopted,  a  certain  number  of  functionaries 
must  be  employed,  at  a  high  remuneration,  in 
the  capacity  of  commissioners,  assistant  com- 
missioners, or  secretaries,  and  that  there  must 
be  a  considerable  expenditure  on  the  services 
of  members  of  the  Legal  profession,  employed 
from  time  to  time  in  the  preparation  of  the 
materials  to  be  ultimately  moulded  into  form 
by  or  under  the  immediate  supervision  of  the 
Commission  or  responsible  Body. 

We  are  anxious  to  avoid  any  recommenda- 
tion that  would  involve  the  necessity  of  im- 
mediate outlay  on  a  large  scale  j  and  we  there- 
fore recommend  that  a  portion  of  the  Digest, 
sufficient  in  extent  to  be  a  fair  specimen  of 
the  whole,  should  be  in  the  first  instance  pre- 
pared, before  your  Majesty's  Government  is 
committed  to  an  expenditure  which  will  be 
considerable,  and  which,  when  once  begun, 
must  continue  for  several  years,  if  it  is  to  be 
at  all  efficacious. 

We  are  not  authorized,  by  the  terms  of 
your  Majesty's  commission,  to  undertake  the 
execution  or  direction  of  such  a  work,  but  we 
are  of  opinion  that  it  might  be  conveniently 
executed  under  our  superintendence. 

If  this  should  be  your  Majesty's  pleasure, 
we  humbly  submit  that  the  necessary  power 
should  be  conferred  on  us  to  enable  us  to 
carry  this  recommendation  into  effect,  and 
that  means  should  be  furnished  to  us  of  em- 
ploying adequate  professional  assistance  for 
this  purpose. 

In  the  progress  of  the  work  thus  done, 
light  will  be  thrown  on  the  question  of  the 
best  organization  of  the  Body  to  be  consti- 
tuted for  the  completion  of  the  Digest.  A  fair 
estimate  will  be  formed  of  the  time  that  will 
be  required  for  the  whole.    Difficulties,  not 


now  foreseen  in  detail,  will  doubtless  be  en- 
countered, and  the  best  way  to  overcome  them 
will  be  ascertained.  The  solution  of  questions 
which  have  already  occurred  to  us  will  be  at- 
tained, or  at  any  rate  promoted.  Some  of 
these  questions  are  the  following:  What  i* 
the  best  mode  of  dealing  with  Statute  Law  in 
the  Digest  ?  How  should  conflicting  rules  of 
Law  (if  any),  and  doubts  that  have  been  au- 
thoritatively raised  respecting  particular  cases 
or  doctrines  of  Law,  be  treated  ?  And  what 
provision  should  be  made  on  the  important 
point  of  the  nature  and  extent  of  the  autho- 
rity which  the  Digest  should  have  in  the 
Courts,  and  how  that  authority  can  best  be 
conferred  on  it  ? 

We  propose,  in  this  our  First  Report,  to 
limit  ourselves  to  the  conclusions  and  recom- 
mendations we  have  now  stated.  The  con- 
sideration of  other  questions  arising  from  the 
terms  of  your  Majesty's  Commission,  and  a 
fuller  treatment  of  some  of  the  subjects  here 
adverted  to,  we  reserve  for  subsequent  Be 
ports. 

All  which  is  humbly  submitted  to  your 
Majesty' 8  gracious  consideration. 
Dated  this  13th  day  of  May,  1867. 

Cranwobth. 

Westburt. 

Cairns. 

James  Plaisted  Wilde. 

Robert  Lowe. 

W.  P.  Wood. 

George  Bowyer. 

Roundell  Palmer. 

John  George  Shaw  Lsrwru- 

T.  Erskixe  Mat. 

W.  T.  S.  Daniel. 

Henry  Thring. 

Francis  S.  Reillt. 

— Weekly  Notes. 


— The  recovery  by  Mr.  Ruras  Lord  «" 
$1,400,000  of  bonds  stolen  in  1865  was  effected 
through  a  New  York  banking-house,  which 
received  them  from  Baring  Brothers,  o* 
London,  who  had  them  from  a  London  lawyer, 
a  sort  of  Mr.  Jaggers,  who  forced  the  gul*.T 
one,  who  was  his  client,  to  give  them  up. 
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THE  MARRIAGE    LAWS  IN  UPPER 
CANADA. 

A  case  now  pending  In  the  Court  of  Chan- 
cery of  Upper  Canada  has  attracted  general 
attention  to  the  state  of  the  marriage  laws.  An 
action  for  alimony  was  brought  by  the  wile 
against  the  una  band,  on  the  ground  or  deser- 
tion, and  the  defence  set  up  was  that  the  al- 
leged marriage  of  the  parties  was  celebrated 
by  ihe  Roman  Catholic  Bishop  of  Toronto, 
without  the  publication  of  banns  or  the  pro- 
curement of  a  lice  use  from  the  Governor,  un- 
der the  statute,  and  such  marriage  was  cele- 
brated privately  in  the  Bishop1  s  house,  with* 
out  any  witness  being  present,  and  after  canon- 
ical hours.  The  aid  of  the  English  statute 
known  as  Lord  Hardwicke's  Act,  (26  Geo.  II., 
cap.  33.)  was  also  invoked,  whereby  it  is  provid- 
ed that  marriages  celebrated  without  banns  or 
license,  shall  be  deemed  clandestine,  and  shall 
be  null  and  void  to  all  intents  and  purposes 
whatsoever.  The  plaintiff  sought  to  avoid  this 
defence  by  setting  up  that  these  acts  did  not 
apply  to  Roman  Catholics  (both  parties  being 
such  in  this  case,  and  resident  within  the  dio- 
cese of  the  Bishop  who  officiated  at  the  mar- 
riage ceremony) ;  that  marriage  was  accounted 
a  sacrament  by  the  Roman  Church,  and,  as 
such,  being  a  part  of  their  religion,  it  was 
preserved  to  them  intact  by  the  stipulations 
made  upon  the  capitulation  of  Canada,  and 
that  it  was  open  to  that  church  to  regulate 
the  celebration  of  marriage  by  their  own  ec- 
clesiastical rules — and  at  all  events,  if  the 
aforesaid  statutes  did  apply,  then  the  marriage 
was  at  most  only  irregular,  but  not  null  and 
void. 

The  Upper  Canada  Law  Journal,  comment- 
ing  on  this  remarkable  case,  urges  the  neces- 
sity of  a  thorough  revision  and  amendment 
of  the  Marriage  Laws  by  the  Confederate 
Parliament.  The  matters  presented  to  the 
Court  for  adjudication  are  whether  the  mar- 
riage of  Roman  Catholics  by  their  own  Bishops 
is  regulated  by  the  Upper  Canada  Statute,  or 


\tj  the  French  law  applicable  to  the  subject, 
which  obtained  at  the  time  of  the  cession  of 
Canada,  or  whether,  exempt  from  both, 
Roman  Catholics  are  in  this  respect  a  law 
Unto  themselves. 


WRITS  OF  ERROR. 


We  have  deferred  till  the  present  month 
the  publication  of  the  judgment  quashing  the 
first  Writ  of  Error,  in  the  case  of  The  Queen 
v.  Dunlop,  and  are  now  enabled  to  complete 
the  case  by  the  report  of  the  subsequent 
judgment  upon  the  merits.  A  considerable 
amount  of  indignation  has,  it  seems  to  us, 
been  lavished  unnecessarily  upon  the  action 
taken  by  the  representative  of  the  Attorney- 
General  in  this  matter.  The  objection  raised 
when  closely '  examined,  assumes  almost  a 
purely  technical  character.  It  is  difficult  to 
imagine  that  the  Attorney-General  would  not 
have  been  just  as  much  responsible  for  the 
act  of  Mr.  Ramsay  under  the  circumstances 
as  though  he  bad  signed  the  fiat  for  the  writ 
himself.  The  subdivision  of  Lower  Canada 
into  a  large  number  of  Districts  has  ren- 
dered it  almost  impracticable  for  the  Attorney- 
General,  or  Solicitor-General,  to  be  present  and 
make  a  personal  inquiry  into  the  propriety  of 
signing  every  writ  of  error. 

A  majority  of  the  judges  held  the  act  of 
Mr.  Ramsay  to  be  illegal,  and  it  must  there 
fore  be  assumed  that  he  exceeded  his  autho- 
rity in  signing  the  fiat  without  a  special 
commission  from  the  Drown.  But  apart 
from  the  strictly  legal  bearing  of  the  case, 
if  it  were  necessary  to  exculpate  Mr.  Ramsay 
in  the  matter,  it  is  only  necessary  to  observe 
that  although  the  majority  decided  against 
the  legality  of  the  act,  yet  the  learned 
judge,  the  execution  of  whose  judgment  was 
stayed  by  the  writ  of  error,  was  of  a  contrary 
opinion ;  and,  further,  a  majority  of  the  same 
Court  have  since  sustained  the  second  writ  of 
error,  and  held  that  the  judgment  in  question 
went  too  far  in  ordering  the  immediate  de- 
struction of  all  the  powder  in  the  magazine. 

Before  the  latter  judgment  was  rendered, 
Mr.  Ramsay  published  some  remarks  upon 
the  case,  in  a  letter  to  the  Gazette,  from  which 
we  subjoin  the  following  extracts : — 
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"  The  question  is  not  alone  whether  the  At- 
torney-General can  sign  a  fiat  for  a  writ  of 
error  hy  proxy  j  but  whether  his  duties  in 
Court  can  be  performed  by  proxy.  In  fact, 
the  same  question  may  be  raised  as  to  signing 
an  information,  and  has  been  raised  as  to 
signing  a  nolle  prosequi.  It  seems  difficult 
to  suppose  that  the  one  can  be  done  by  proxy 
and  not  the  other;  and  yet  it  has  been  held 
in  the  case  of  a  nolle  prosequi  that  it  may  be 
done  by  proxy.  When  the  thing  was  ques- 
tioned I  shewed,  by  a  tabular  statement  which 
I  then  drew  up,  that  the  right  to  enter  a  nolle 
prosequi  had  been  exercised  nearly  a  hundred 
times  in  Montreal  within  the  fifteen  years  pre- 
ceding, and  that  in  not  a  single  instance  had 
it  been  signed  by  the  Attorney-General  in 
person 5  but  always,  save  in  two  or  three  in- 
stances, by  the  Solicitor-General,  by  the  Clerk 
of  the  Crown,  or  by  the  usual  proxy.  I 
shewed,  moreover,  that  this  had  been  done  by 
the  tacit  assent  of  every  judge  of  the  Queen's 
Bench  and  by  several  other  judges,  and  most 
frequently  when  Mr.  Justice  Aylwin  was  pre- 
siding. Mr.  Justice  Aylwin  explains  this  by 
saying  it  was  done  without  his  knowledge; 
but  this  explanation  is  hardly  satisfactory. 
The  truth  is,  the  judges  never  thought  of 
questioning  it  till  they  perceived  that  it  could 
be  used  by  the  Executive  as  a  check  upon 
them. 

The  question  of  the  fiat  for  a  writ  of  error 
is  exactly  parallel.  It  has  been  said  that  there 
was  this  distinction,  that  the  power  exercised 
by  the  Attorney-General,  being  judicial,  could 
not  be  delegated.  This  is  sheer  nonsense.  His 
power  is  prerogative,  and  he  exercises  it  under 
an  implied  proxy  from  the  Crown.  Formerly 
it  was  granted  under  the  sign  manual,  but 
that  became  disused  by  one  or  two  Attorney- 
Generals  singly  signing  the  fiats,  and  I  never 
heard  of  any  jealous  judge  in  England  quash- 
ing a  writ  upon  this  ground.  Is  the  step  taken 
here  greater?  The  Attorney-General  never 
prosecutes  in  person,  and  yet  some  one  must 
sign  these  things  who  knows  something  of  the 
facts.  If  the  Attorney-General  is  to  sign  per- 
sonally, he  must  sign  on  faith  of  what  his 
representative  puts  before  him.  Judge  Ayl- 
win says,  I  understand,  that  formerly,  here, 
the  representative  of  the  Attorney-General 


had  a  lot  of  blanks  signed  by  the  Attorney- 
General  in  his  despatch,  and  ready  to  be  ap- 
plied in  case  of  need,  and  that  this  avoids  the 
difficulty.  And  what  then  becomes  of  the 
intransmissible  judicial  power  of  the  Attorney- 
General  ? 

In  matters  of  information,  in  the  only 
Courts  where  they  are  used,  they  have  con- 
stantly been  signed  by  proxy.  Indeed,  thi? 
idea  of  the  Attorney-General  being  unable  to 
grant  a  proxy  is  a  novelty.  Once  before  it 
was  questioned  whether  he  had  granted  it, 
but  never  whether  he  could  if  he  wished.  The 
case  is  a  curious  one,  and,  as  we  have  the 
advantage  of  the  opinion  of  the  law  officer? 
of  the  Crown  on  the  point  (Mr.  Atlwih  being 
the  Solicitor-General,  L.  C.)i  I  shall  briefly 
resume  it.  The  Attorney-General,  Mr.  Ogde>\ 
being  absent  in  England,  Mr.  Primrose  signed 
for  him  several  suits  which  could  only  he 
brought  "  in  the  name  of  some  superior  officer 
of  the  Customs  or  navy,  or  by  Her  Majesty'? 
Advocate  or  Attorney-General.  No  one  ques- 
tioned the  right  of  the  Attorney-General  to 
give  his  proxy,  but  the  fact  of  his  having  given 
it  was  doubted,  and  Mr.  Primrose  was  called 
upon  to  produce  it.  This  he  failed  to  do,  and 
the  suits  were  dismissed.  Of  this  proceeding 
Mr.  Primrose  complained  to  the  Governor- 
General,  who  referred  the  matter  to  the  law 
officers  for  Upper  and  Lower  Canada;  and 
they  reported  that  by  the  peculiar  nature  of 
the  Admiralty  Court  the  proxy  could  be  de- 
manded, and  incidentally  they  stated  their 
opinion  "as  to  the  conduct  of  Crown  case* 
generally  by  the  Queen's  Counsel  in  the  ab- 
sence of  the  Attorney-General."  "  With  ref 
erence,  however,  to  the  Crown  cases  general] j, 
both  in  the  Vice- Admiralty  and  other  Courts 
the  question  raised  in  the  case  of  the  Matter 
of  the  Dumfriesshire  is  no  doubt  of  great  prac- 
tical importance,  as  the  personal  attendance 
of  Her  Majesty's  Attorney-General  for  Lower 
Canada,  in  all  the  Courts,  is  rendered  imprac- 
ticable by  the  judicial  organization  of  the* 
Courts  into  distinct  and  separate  tribunals 
possessed  of  equal  powers  and  of  the  wune 
jurisdiction,  which  they  exercise  at  the  «ame 
time  in  different  and  distinct  districts." 
"  There  is  no  rule  of  law  by  which  one  atfrff- 
ney  may  not  delegate  to  another  the  power  of 
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acting,  and,  therefore,  of  signing  acts  for  him ; 
and  there  is  even  an  express  rule  in  the  Court 
of  Appeals  which  enjoins  upon  attorneys  re- 
siding out  of  the  City  of  Quebec  to  appoint  an 
t  attorney  resident  there  as  an  agent  for  them. 
We  are  not  aware  of  any  rule,  either  in  the 
practice  of  the  Courts  in  England,  or  in  either 
of  the  sections  of  this  Province,  by  which  the 
f  Attorney-General,  or  any  other  attorney,  may 
not  delegate  to  a  professional  brother  the  power 
of  signing  legal  proceedings  for  him  and  in  his 
want.  The  argument  ab  inconveniently  re- 
sulting from  the  organization  of  the  Courts  of 
Law  of  Lower  Canada,  would  be  easily  shaken 
by  a  judicial  decision  founded  upon  some 
taoini  rule  of  law.  But  if  precedents  be  ad- 
verted to,  it  will  be  found  that  they  are  in  favor 
of  the  practice  of  conducting  and  signing  pro- 
ceedings in  the  name  of  the  Attorney-General 
U  other  counsel.  This  practice  has  been 
trained,  with  reference  to  Mr.  Primrose 
ti:n,*e]f,  by  the  Court  of  Queen's  Bench  at 
Quebec,  in  the  cases  of  the  Queen  v.  Bonner 
mi  the  Queen  v.  Petry,  and  also  in  the 
District  Court  of  Quebec.  We  believe  that  it 
ui3v  be  said  that  the  practice  never  has  been 
flukeij,  and  has  been  and  is  general.  With 
ftjerence  to  the  course  which  obtains  in  Eng- 
land, we  know  that  in  some  proceedings  under 
the  excise  laws,  at  the  instance  of  the  Crown, 
Ihe  Solicitor  of  the  Treasury  is  the  prosecut- 
ing officer,  and  his  printed  name  at  the  foot 
tf  process  has  been  held  sufficient.11  Signed 
L  H.  Lafontaine,  Attorney-General  L.  C. 
atBT  Baldwin,  Attorney-General  U.  C. 
I  C.  Atlwin,  Solicitor-General  L.  C.  j  and 
bfc  E,  Small,  Solicitor-General  U.  C.  The 
in  ftSess,hire,  Stuart'  s  Vice-Admiralty  Cases, 
Itfc 

It  Tould  seem  that  this  general  practice  has 

*  fc*en  shaken  by  a  "judicial  decision,"  but 

w  tiat  "  known  rule  of  law"  that  decision  is 

ided  is  not  so  evident. 

It  k  fit  the  public  should  also  know  that  on 

ilrst  application  made  to  me  for  a  writ  of 

1 1  communicated  with  four  of  the  judges 

tie  subject,  and  they  declined  to  give  any 

i  on  the  weighty  point.    I  was  not, 

bre,  to  blame  in  giving  effect  to  the  At- 

General's  proxy,   provided  I  used  it 

*tly." 


JUDICIAL   CHANGES   IN  ENGLAND- 
LORD  JUSTICE  TURNER- 

The  long  vacation  has  again  brought  with 
it  several  changes  in  the  Judiciary.  Last  year 
Lord  Justice  Knight  Bruce  was,  shortly  after 
his  resignation, removed  by  the  hand  of  death ; 
and  this  summer,  Lord  Justice  Turner  has 
been  called  away.  This  learned  Judge  was 
born  in  1798,  was  educated  at  Pembroke  Col- 
lege, Cambridge,  and  was  called  to  the  bar  in 
1822.  He  was  made  a  Queen's  Counsel  in 
1840,  and  from  1847  to  1851  was  a  member 
of  the  House  of  Commons.  On  the  retirement 
of  Sir  James  Wigram  in  1851,  he  was  ap- 
pointed Vice-Chancellor,  and  two  years  later, 
on  Lord  Cran worth's  becoming  Lord  Chan- 
cellor, Sir  George  Turner  was  promoted  to  be 
Lord  Justice  of  the  Court  of  Appeal  in  Chan- 
cery, as  the  colleague  of  the,late  Sir  James 
Lewis  Knight  Bruce,  an  office  which  he  held 
till  his  death  on  the  9th  of  July.  The  Lord 
Chancellor  has  said  of  him :  "lam  sure  the 
bar  will  deeply  regret  the  loss  which  the  public 
and  the  profession,  have  sustained  in  the 
death  of  that  most  excellent  man  and  upright 
Judge,  Lord  Justice  Turner.  The  unvarying 
kindness  and  courtesy  which  he  showed  to  the 
profession,  his  devoted  application  to  every 
case  that  was  brought  before  him,  the  anxious 
care  with  which  he  worked  out  all  his  judg- 
ments, and  which  were  always  full  and  satis- 
factory, can  never  be  forgotten;  and  I  am 
quite  sure  that  there  is  hardly  any  one  con- 
nected with  the  Court  of  Chancery,  who  will 
not  feel  that  he  has  lost  almost  a  personal 
friend  in  this  most  amiable  and  esteemed  man, 
and  upright  and  conscientious  Judge." 

Sir  John  Rolt,  the  Attorney  General,  has 
been  appointed  to  the  vacancy  occasioned  by 
the  death  of  Lord  Justice  Turner  j  Sir  John 
B.  Karelake,  the  Solicitor  General,  succeeds 
Sir  John  Rolt  as  Attorney  General ;  and  Mr. 
Jasper  Charles  Selwyn,  Q.C.,  a  leading  mem- 
ber of  the  Chancery  Bar,  becomes  Solicitor 
General. 

The  venerable  Dr.  Lushington,  who  has 
so  long  occupied  the  position  of  Judge  of  the 
High  Court  of  Admiralty,  has  resigned.  He 
was  born  in  1787,  and  was  made  Judge  in 
1839.    While  at  the  bar,  he  was  one  of  the 
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counsel  for  Queen  Caroline.  He  has  been  suc- 
ceeded on  the  bench  by  Sir  Robert  Joseph 
Phillimore,  the  Queen's  Advocate,  who  has 
been  replaced  by  Dr.  Travers  Twiss,  Q.C. 
The  Law  Times,  commending  the  last  appoint 
ment,  says :  "  Nothing  can  more  preserve  the 
tone  and  dignity  of  the  profession,  than  the 
invariable  recognition  of  the  highest  claims 
in  the  dispensation  of  its  honors  and  emolu- 
ments.'' 


CORRUPTION  OF  THE  BENCH  IN  THE 
UNITED  STATES. 
The  following  letter,  which  appeared  in  the 
Times  of  August  24,  from  its  New  York  Cor- 
respondent, shows  how  rapidly  the  Bench  of 
the  neighboring  Republic  is  becoming  demor- 
alised by  the  influences  to  which  it  is  sub- 
jected. 

New  York,  Aug.  2. 
The  effect  of  electing  Judges  by  universal 
suffrage, and  appointing  them  for  short  periods, 
has  long  been  dreaded  by  that  large  but  power- 
less class  of  Americans  which  desires  to  place 
some  limit  upon  the  sway  of  an  ever-encroach- 
ing democracy.  The  Bench  and  the  Bar  have 
alike  been  degraded,  and  the  courts  are  al- 
ways full  of  scandals.    Men  are  placed  on  the 
Btfnch  not  for  any  ability  they  have  displayed, 
still  less  on  account  of  their  legal  attainments, 
but  simply  as  a  reward  for  party  services,  and 
because  they  set  their  sails  dexterously  to  the 
breath  of  popular  opinion.    In  New  York  the 
system  may  be  seen  in  its  fullest  develop- 
ment; all  vicious  systems  possible  under  the 
American  form  of  government  flourish  there 
in  unrivalled  completeness ;  but  in  every  State 
where  the  Judges  are  elected  by  the  people,  in- 
capacity and  corruption  are  the  prevailing 
characteristics  of  the  Judiciary.  The  founders 
of  the  Constitution  never  looked  forward  to 
such  an  ascendency  of  the  will  of  the  majority 
as  we  now  witness,  but  they  had  their  doubts, 
and  they  wisely  placed  the  Judges  of  the  Su- 
preme Court,  and  of  such  interior  courts  as 
Congress  might  establish,  above  the  reach  of 
popular  caprice.    Their  idea  was,  as  one  of 
them  expressed  it  in  the  Federalist,  that  the 
Courts  of  Justice  should  be  considered  "  as 
the  bulwarks  of  a  limited  Constitution  against 


legislative  encroachment"  Madison  himself 
was  opposed  to  electing  Judges  by  a  popular 
vote.  The  commentators  are  unanimous  in 
commending  their  opinions,  and  in  deploring 
the  tendency  of  recent  times  to  throw  the 
three  Departments  of  the  Government  entire- 
ly into  the  hands  of  the  people.  Mr.  Justice 
Story  says, — 

"Does  it  not  follow  that,  to  enable  the  Ju- 
diciary to  fulfil  its  functions,  it  is  indispm?- 
able  that  the  Judges  should  not  hold  their 
offices  at  the  mere  pleasure  of  those  who«e 
acts  they  are  to  check,  and,  if  need  be,  to  de- 
clare void?  Can  it  be  supposed  for  a  moment 
that  men  holding  their  offices  for  the  short 
period  of  two,  or  four,  or  even  six  years,  will 
be  generally  found  firm  enough  to  resist  the 
will  of  those  who  appoint  them,  and  may  re- 
move them  ?  " 

I  feel  that  I  ought  to  apologize  for  quoting 
the  words  of  these  exploded  authorities;  but 
there  was  a  time  when  their  interpretation  of 
the  Constitution  was  respected,  and  their  writ- 
ings still  have  an  interest  as  historic  relics. 

It  must  be  a  melancholy  sort  of  satisfaction 
to  the  Constitutional  party  to  know  that  all 
the  evilB  predicted  as  certain  to  result  from  a 
course  which  enabled  the  changing  majority 
of  the  hour  to  gain  possession  of  absolute 
power  are  now  actually  experienced.  In  one 
State  they  make  themselves  felt  in  one  war. 
in  another  State  by  a  different  way;  but  the 
people  have  them  all  before  them  in  various 
shapes.  If  an  example  is  wanted  of  the  disas- 
trous consequences  of  electing  Judges  by  un- 
iversal suffrage  we  have  only  to  refer  to  New 
York:  There  not  only  the  Judges,  but  all  the 
officers  concerned  in  the  Judiciary,  are  chosen 
by  popular  election.  An  American  publica- 
tion of  well-known  character,  the  North  Ame- 
rican Review,  has  given  an  account  in  its  la?t 
number  of  the  working  of  this  system.  The 
statement  comes  with  authority;  it  enter* 
into  minute  particulars ;  and  it  has  not  Uen 
questioned  nor  denied  by  any  of  the  person* 
implicated  in  its  charges.  A  month  ha< 
elapsed  since  it  first  appeared,  and  I  hare 
watched  carefully  for  some  contradiction  <r 
disproof.  Nothing  of  the  kind  has  been  offere«L 
Nay,  the  people  seem  even  to  be  indifferent  to 
the  existence  of  so  huge  a  scandal,  and,  with 
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the  exception  of  the  Tribunej  which  corrobo- 
rates the  reviewer's  assertions,  the  press  is 
quite  silent  respecting  it.  So  that  an  exposure 
of  this  kind  not  only  does  the  parties  Concern- 
ed no  harm,  but  causes  neither  surprise  nor 
indignation  in  the  public  mind,  and  is  looked 
upon  as  a  thing  inevitable,  and  one  of  the  ne- 
cessary fruits  of  that  principle  of  an  unrestrict- 
ed suffrage  which  appears  to  grow  into  favour 
in  other  parts  of  the  world  the  more  its  disad- 
vantages are  revealed  here. 

It  must  be  understood  that  there  are  Judges 
upon  the  Bench  in  New  York  who  are  guilt- 
less of  the  offences  described  by  the  reviewer ; 
he  admits  that  fact  readily  ;  and  it  is  only  to 
be  regretted  that  he  or  his  publishers  had  not 
the  courage  to  disclose  the  names  of  the  per- 
sons whom  his  accusations  specially  affect. 
As  it  is,  the  innocent  suffer  for  the  guilty, 
and  such  men  as  Chief  Justice  Robertson,  of 
the  Supreme  Court,  whose  integrity  is  above 
suspicion,  are  classed  with  their  dishonest 
colleagues  by  readers  who  know  no  better.  In 
the  same  way,  it  is  usual  to  attack  the  entire 
municipal  government  of  New  York,  without 
excepting  the  Mayor,  Mr.  Hoffmann,  who  is 
allowed  by  all  parties  to  be  a  gentleman  of 
the  highest  character. 

The  reviewer  mentions  the  immense  in- 
crease in  the  foreign  population  as  one  cause 
of  the  degraded  state  of  the  Judiciary.  He 
believes  that  there  are  100,000  foreign  born 
voters  in  the  city  to  60,000  native  voters,  and 
they  are  "  hopelessly  degraded  by  dirt,  foul 
air,  and  drink."  They  always  choose  the 
worst  condidates  on  the  list,  such  a9  one  of 
their  present  representatives  in  Congress, 
whom  the  writer  describes  as  "  a  man  noto- 
rious in  the  past  as  a  pugilist  and  a  criminal, 
and  whose  entire  claim  to  a  reformation  of 
character  consisted  in  his  having  given  iip 
prize-fighting  and  become  the  chief  of  profes- 
sional gamblers." 

When  Judges  are  chosen  by  this  same  class 
of  voters  any  one  may  guess  what  character 
the  Bench  is  likely  to  assume.  But  another 
cause  of  their  debasement  is  the  patronage 
placed  in  their  hands  by  the  great  increase  in 
the  number  of  referable  causes.  The  referee 
suffers  it  to  be  understood  that  he  is  "open 
to  offers"  from  the  parties  seeking  a  decision, 


and  sometimes  he  manages  to  pocket  $50  or 
$100  a  day  as  his  fee.  Receiverships  are  also 
offices  of  profit  to  the  Judges.  A  public 
journal  of  respectable  character  recently  as- 
serted that  upon  the  settlement  of  a  certain 
receiver's  accounts  the  Judge  demanded  half 
his  fees,  which  amounted  to  some  $10,000. 
Judges  of  this  stamp  are  as  incompetent  as 
they  are  corrupt,  and  they  drag  the  Bar  down 
to  their  level.  Formerly  Americans  used  to 
leave  foreigners  to  make  these  revelations, 
and  abuse  them  afterwards;  now  they  tell 
the  truth  themselves,  and  there  is  conse- 
quently a  better  hope  of  reform. 

Besides  taking  money  as  bribes  the  New 
York  Judges  will  hear  counsel  ex  parte,  out 
of  court    The  North  American  Review  says : 

"Jt  very  naturally  follows  that  the  Judge 
who  will  do  this  is  often  utterly  indifferent  to 
the  argument  in  open  court ;  and  it  also  fol- 
lows, in  not  a  few  cases,  that  he  pledges  his 
decision  beforehand.  We  have  known  exten- 
sive stock  speculations  to  be  conducted  on  the 
faith  of  decisions  thus  promised,  and  it  is  not 
to  be  wondered  at  if  the  Judge  was  strongly 
suspected  of  having  an  interest,  as  he  cer- 
tainly had  a  friend,  in  the  speculation." 

The  reviewer  gives  what  he  describes  as  a 
"portrait"  of  one  of  the  Judges.  His  know- 
ledge of  law  is  small,  but  he  is  naturally 
quick  and  acute,  and  except  for  a  habit  which 
he  has  of  hearing  arguments  privately,  after 
he  leaves  the  court,  he  might  not  be  altogether 
a  bad  Judge.  This  probably  accounts  for  the 
fact,  mentioned  by  the  reviewer,  that  he  some- 
times cuts  short  a  case  before  it  is  fairly 
stated.  "  You  can  go  on,"  he  will  say  to  the 
lawyer  who  is  pleading  before  him,  "  all  day 
if  you  like  j  but  I  have  decided  this  case,  and 
I  never  take  back  a  decision."  He  indulges 
continually  in  coarse  language  or  profane 
jokes  while  on  the  Bench.  Once  he  said  in 
open  court  "  that  William  Cullen  Bryant  was 
the  most  notorious  liar  in  the  United  States. 
On  another  occasion  he  referred  to  the  Presi- 
dent (Lincoln)  and  the  Secretary  of  War  as 
"those  villains  down  there."  He  is  greatly 
under  the  influence  of  certain  lawyers  who 
are  supposed  to  share  their  fees  with  him. 
"Not  long  ago,"  says  the  reviewer,  "certain 
parties  having  an  important  affair  in  litigation 
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were  privately  notified  thai  if  they  wished  to 
succeed  before  the  Judge  they  must  employ  two 
lawyers  (neither  of  them  having  any  claim  to 
the  business)  at  a  handsome  fee"  Some 
other  .instances  are  given  of  this  man's  ini- 
quitous dealings,  and  then  the  reviewer  pro- 
ceeds to  state  that  the  criminal  courts  are 
little,  if  any,  better  than  the  civil  courts. 
"  If,"  he  remarks,  "  we  were  to  relate  half 
the  rumours  which  are  afloat,  and  which  are 
fully  credited,  too,  by  the  most  intelligent  and 
discreet  members  of  the  Bar,  we  should  draw 
a  picture  as  appalling  as  anything  to  be  found 
in  the  books  of  the  prophets  Amos  and  Mi- 
cab."  One  Judge  (not  now  on  the  Bench), 
before  whom  an  assault  case  was  brought, 
was  asked  during  the  progress  of  the  trial  to 
to  go  with  the  prisoner  and  his  counsel  to 
dinner.  He  accepted  the  offer,  and  found  a 
bill  for  $100  under  his  plate.  He  was  "  aston- 
ished," but  he  literally  4I  pocketed  the  affront" 
and  decided  in  favor  of  the  accused.  Thus 
were  things  pleasantly  arranged.  Another 
Judge  accepted  $500  in  return  for  a  decision. 
"  Within  a  much  more  recent  period,"  says 
the  reviewer, — 

"A  man  was  indicted  for  a  series  of  enor- 
mous frauds,  by  which  he  had  made  himself 
wealthy.  The  indictment  was  quashed  for 
some  informality,  and  he  openly  boasted  that 
he  knew  how  to  manage  the  drawing  of  future 
grand  juries  so  as  to  secure  himself  against 
any  renewal  of  the  indictment — a  boast  which 
the  failure  of  all  subsequent  attempts  to  indict 
him  seems  to  justify.  We  are  assured,  on 
the  most  respectable  authority,  that  the  judge 
received  $10,000  for  his  decision." 

Most  of  the  judges  on  the  criminal  bench 
are  described  as  "  coarse,  profane,  uneducated 
men."  One  of  them  was  a  butcher,  another 
a  barkeeper : — 

"  As  a  rule  they  are  excessively  conceited 
and  overbearing,  and  in  some  cases  positively 
brutal  in  their  demeanour.  The  officers  in 
attendance  naturally  take  their  tone  from 
their  superiors,  and  treat  every  one  who  enters 
the  court-room  with  a  roughness  which  makes 
attendance  upon  such  places  ineffably  disgust- 
ing." 

If  the  guilty  person  be  wealthy  and  the  ac- 
cuser poor  there  is  very  little  chance  of  justice 


being  done.    The  following  case  is  describe! 
by  the  reviewer: — 

"  We  remember  an  instance  in  which  a  rich 
but  infamous  brothel-keeper  had  terribly 
beaten  one  of  the  poor  wretches  in  her  house. 
The  'prisoner1  was  on  bail,  the  accuser  was 
detained  as  a  witness.  When  the  case  was 
called,  the  poor  creature  came  forward,  her 
face  all  clotted  with  blood  and  her  clothes  torn 
to  rags — a  ghastly  spectacle.  The  counsel 
for  the  accused  took  her  aside,  and,  under  the 
very  eyes  of  the  judge,  bullied  and  coaxed  her 
by  turns,  threatening  her  with  prosecution  as 
a  vagrant,  and  with  the  revenge  of  her  mis- 
tress, until  she  agreed  not  to  prosecute  the 
case  on  condition  of  her  doctor's  bill  (*ay  $5 
or  $10)  being  paid.  The  counsel  then  av 
nounced  to  the  justice  that  thecomplai  *iu 
withdrawn.  The  justice  shortly  askel  lie 
complainant  if  that  was  so,  to  which  the  pM 
creature  sadly  answered  that  she  would  not 
withdraw  her  complaint  if  she  were  not  50 
poor ;  but  as  it  was  she  supposed  she 
not  help  herself.  The  justice  harshly  replied 
that  he  had  nothing  to  do  with  that.  The 
complaint  was  dismissed,  and  the  miser&U 
woman  was  promptly  bundled  out  of  conn  bj 
the  officers." 

The  lawyers  in  such  courts  match    -i 
judges.    When  a  person  gets  "  into  troul  l* 
his  gaoler,  or  some  friend,  recommend*  hnl 
to  trust  his  defence  to  one  or  other  of  a  cena 
set  of  lawyers.    What  ensues  is  best  told 
the  reviewer's  own  words : — 

11  The  person  thus  introduced,  after  mak.n; 
a  very  few  inquiries  about  the  case,  ask?  ib* 
prisoner,    'How  much    money   have   yet? 
Usually,  of  course,  the  amount  is  very  §m*J 
and  the  next  question  is,  •  How  mnc ' 
you  raise.'    The  answer  is,  perhaps  fifty,  per 
haps  a  hundred  dollars.     *  A  hunchne 
larsl'  cries  the  lawyer  contemptuously;  h  wir 
I  shall  have  to  give  that  much  to  the 
and  twenty  to  the  clerk.    D—  it,  you  nm* 
squeeze  out  two  hundred  and  fifty  dollar* 
somehow,  or  you're  gone  up.'     The  priwmrr 
asks  advice  of  his  keeper,  and  is  told 
'  Lawyer  — -  knows  what  he  is  about, 4   < 
should  be  secured  at  any  price.     If, 
severe  pressure,  the  prisoner  declares  that  I 
cannot  raise  the  required  sum,   the  ]i 
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grudgingly  accepts  whatever  he  can  get.  But 
it  mast  not  be  supposed  that  the  fees  are 
limited  as  a  rule  to  two  hundred  and  fifty  dol- 
lars. These  men,  whom  long  experience  has 
made  keen  in  judging  of  a  prisoner's  means, 
take  all  he  has,  be  the  same  more  or  less.  If 
be  has  only  ten  dollars  in  the  world  they  take 
that,  and  really  make  a  good  fight  upon  it ; 
if  be  has  five  thousand  dollars  they  will  ex- 
tract it  all  out  of  him,  if  not  interfered  with, 
though,  of  course,  such  opportunities  are  very 
rare." 

From  Lamirande,  the  French  cashier,  these 
harpies  extorted  nearly  $20,000,  and  bribed 
his  gaolers  with  part  of  the  plunder  to  let  him 
escape.  Servant  girls  are  stripped  of  all  they 
possess,  and  during  the  war  thousands  of  men 
were  liberated  from  prison  on  condition  that 
they  would  enlist  in  the  army,  the  judge,  law- 
yer, and  prison  officials  receiving  the  bounty 
money,  amounting  to  $600,  or  even  $1,500,  for 
each  person.  And  all  this,  the  reviewer  im- 
plies, is  little  to  the  revelations  which  might 
be  made.  He  has  purposely  understated  the 
case. 

One  other  periodical  representing  the  ruling 
party  of  the  day,  the  Nation,  has  come  for- 
ward with  an  addition  to  the  reviewer's  pre- 
sentment.    His  indictment  is  laid  against  the 
The  admissions  to  the  American  Bar  are 
made  without  the  commonest  care  or  discre- 
"  There  are  many  lawyers,"  the  writer 
"  in  practice  in  this  city  (New  York) 
who  habitually  plunder  their  clients,  some- 
aes  by  retaining  the  moneys  collected  by 
i,  sometimes  by  selling  their  clients7  in- 
terests outright  to  the  adverse  party.*    He 
aer  states  that  "  one  of  the  most  reputable 
in  the  city"  offered  to  bribe  a  young 
lawyer  to  allow  a  judgment  to  go  against  his 
^    client  by  default,  and  afterwards  urged  in  ex- 
Hpae  that  "  such  offers  had  been  accepted  in 
■Bier  cases."     The  tone  of  the  profession  has 
fsunk,  and  its  leading  members  are  cowed. 
They  might  bring  about  the  removal  of  the 
most  notoriously  corrupt  judges,  but  they  have 
not  the  courage  or  the  spirit  to  interfere. 

I  have  given  but  an  outline  of  two  articles 
which  might  naturally  have  been  expected  to 
shock  any  community  and  arouse  an  impera- 

fve  demand  for  reform.    But  the  people  are 


PC 


so  used  to  h earing  stories  of  corruption  in 
high  places  that  they  pay  scarcely  any  atten- 
tion to  new  disclosures.  The  Constitutional 
Convention  is  now  sitting:,  with  power,  of 
course,  to  remodel  the  laws  of  the  Stale.  It 
remains  to  be  seen  whether  they  will  make  an 
attempt  to  deal  with  a  Judiciary  which  i*  a 
disgrace  to  the  age  j  down  to  the  present  mo- 
ment they  have  tet  it  pass  unnoticed. 


LEGAL  EXPENSES  IN  ENGLAND. 

We  have  already  given  some  instances  of 
extraordinary  bills  of  coats  in  England.  The 
following,  from  the  Times,  shows  that  a  bill 
of  £369  was  taxed  in  a  suit  for  6s.  8d. 

IN  kl  J.  HATTOV. 

The  bankrupt,  a  farmer,  of  Mattishall,  Nor* 
folk,  applied  tot  his  discharge  from  debts  of 
£392.  It  appeared  that  having  resisted  the 
payment  oi  a  rate  due  to  the  church  wardens 
of  the  parish  of  Mattishall,  proceedings  were 
commenced  against  him  in  the  Ecclesiastical 
Court,  and  eventually  an  order  was  made  for 
paymen  t  of  th  e  rate  (  6  s,  8d ,)  and  th  e  costs  of  the 
suit,  which  were  tased  at  no  leas  than  £369. 
This  constituted  practically  the  only  debt 
upon  the  schedule.  The  bankrupt  in  his  ac- 
counts made  the  following  statement : — 

"In  April,  18ti&,  E,  W.  Crosse,  iny  proctor 
in  the  suit  instituted  against  me  by  Messrs* 
Edwards  and  Mann,  obtained  a  judgment 
against  me  in  an  action  brought  by  him  for 
recovery  of  his  costsr  and  I  sold  part  of  my 
last  year's  crop  to  make  payments  to  him  on 
account  oi  his  judgment:  but  on  the  4th  of 
February  last  the  said  Mr.  Crosse  levied  exe- 
cution and  sold  alt  my  remaining  crop,  -stock, 
and  effects,  to  pay  the  balance  (£1*55  13s.  lOd.) 
of  his  judgment  and  the  half-year's  rent  then 
due." 

Mr.  Key n aril,  for  the  assignee,  did  not 
oppose  j  Mr.  Bag  ley  supported  the  bankrupt. 

Mr.  Lawranoe,  for  the  churchwardens  of 
Mattishall,  opposed,  on  the  ground  that  the 
bankrupt,  having  exhausted  his  assets,  had 
vexation  sly  defended  the  suit  in  the  Eccle- 
siastical Court. 

The  bankrupt  in  his  evidence  said  that  he 
was  a  Dissenter,  and  he  had  refused  to  pay 
the  rate  because  he  considered  it  illegal  and 
unnecessary. 
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By  Mr.  Bagley. — He  had  occupied  the 
farm  at  Mattishall,  in  Norfolk,  for  22  years, 
and  during  that  time  he  had  paid  only  one 
rate.  He  defended  the  suit  upon  the  belief  that 
he  had  a  good  defence  to  it,  and  he  had  been 
completely  ruined  in  consequence.  When  the 
matter  came  before  the  magistrates  they  de- 
clined to  interfere  on  the  ground  of  want  of 
jurisdiction. 

Mr.  Bag  let  said  he  was  prepared  to  call 
Mr,  Croafle,  the  proctor,  who  would  prove  that 
the  defence  was  well  advised,  but 

The  learned  Commissioner,  after  hearing 
Mr.  Law  ranee,  said  it  was  unnecessary  to 
adduce  further  evidence.  He  was  of  opinion 
that,  alt  bough  the  result  of  the  suit  had  been 
mo  si  unfortunate  and  lamentable,  there  was 
no  proof  that  the  bankrupt  had  acted  vexa- 
tion ely.  The  order  of  discharge  would  there- 
fore be  granted. 


LAW  JOURNAL  REPORTS. 


COURT  OF  QUEEN'S  BENCH. 

APPEAL  8IDE. 

Montreal,  Sept.  9,  1867. 
GAITLT  Ei  al.,  (Plaintiffs  in  the  Court  be- 
low,)  Appellants  j    and  DONNELLY, 
(Defendant  in  the  Court   below,)  Res- 
pondent. 

Secreting — Undue  Preference. 

Hddt  that  an  undue  preference  given  by 
an  insolvent  to  one  of  his  creditors,  by  selling 
him  goods  in  payment  of  his  claim,  is  not 
a  *'  secreting  with  intent  to  defraud,"  and 
does  not  justify  the  issue  of  a  capias  ad  res- 
pondendum* 

This  was  an  appeal  from  a  judgment  ren- 
dered on  the  28th  of  February,  1866,  by  Badg- 
lq/j  J.t  giving  judgment  for  the  plaintiffs  for 
debt,  interest  and  costs,  but  granting  the  de- 
fendant's petition  to  set  aside  the  capias  which 
had  issued.  (This  judgment  will  be  found  re- 
ported in  Vol.  1  of  the  Law  Journal)  p.  119.) 

The  capias  issued  upon  affidavit  of  one  of 
the  plaintiffs  that  he  was  credibly  informed, 
had  every  reason  to  believe,  and  did  verily 
and  in  his  conscience  believe,  that  the  defen- 
dant had  secreted,  and  was  then  immediately 


about  to  secrete  his  estate,  debts  and  effects, 
and  was  immediately  about  to  leave  ihe  Pro- 
vince of  Canada,  with  intent  to  defraud  the 
plaintiffs  and  his  creditors.  That  defendant 
was  insolvent  and  en  dtconJUure,  and  harass- 
ed by  suits  j  and  that  his  wife  desired  him  to 
go  to  the  United  States  to  live  there. 

The  deponent  proceeded  to  allege  that  on 
the  previous  day  he  had  been  in  the  defen- 
dant's shop,  and  the  defendant  informed  him 
he  had  just  got  through  stock-taking,  and  that 
he  had  $5,000  stock  in  store.  The  next  day. 
when  the  deponent  visited  the  store,  he  found 
that  a  large  part  of  this  stock  had  been  re- 
moved, and  he  saw  an  entry  in  the  books,  of 
two  pages  in  length,  of  goods  sold  to  T.j- 
Walsh. 

The  defendant  first  moved  to  quash  rt* 
capias,  and  this  motion  being  rejected  bj  Ber- 
theloij  J.,  he  petitioned  to  set  aside  the  prt- 
cess,  averring  that  the  transaction  between 
the  defendant  and  Walsh  was  not  fraudi 
but  for  the  simple  purpose  of  fairly  and  he 
ly  paying  Mr.  Walsh  a  debt  of  $1,800,  h< 
ly  owing  him,  and  for  which  Mr.  Walsh  then 
held  the  defendant's  note  for  cash  before  then 
loaned  by  him  to  the  defendant. 

The  evidence  adduced  upon  the  petition  10 
quash  disclosed  the  following  facts:— it". 
Walsh,  a  dormant  partner  of  the  defendant, 
had  advanced  him  $1,400.  Finding  that  the 
business  was  not  prosperous,  he  endea 
to  get  his  money  back,  and  on  the  day  be:  r 
the  capias  issued  went  to  the  defendant's  sfcon 
and  asked  for  payment  of  the  debt  in  goals* 
The  defendant  at  first  refused  to  allow  any 
goods  to  be  removed,  but  on  the  guarantee  ol 
Mr.  Mullin,  who  happened  to  be  present,  that 
he  would  be  answerable  in  the  event  of  any 
difficulty  being  raised,  he  allowed  Mr.  W&bb 
to  take  a  considerable  amount  of  goods,  which 
were  entered  in  the  sales  book.  After  an 
attachment  had  issued,  these  goods  were 
claimed  by  the  assignee,  and  were  placed  i- 
his  possession. 

The  judgment  of  Badgley,  J.,  set  aside  the 
capias  on  the  ground  that  the  sale  to  Mr. 
Walsh,  though  an  illegal  preference  of  om* 
creditor,  could  not  be  considered  a  "eecre' 
ing"  within  the  statute.  From  this  juJ: 
ment  the  plaintiffs  appealed. 
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Duval,  G.  J.  In  this  case  a  capiat  issued 
against  the  defendant,  but  was  set  aside  in  the 
Court  below  on  the  ground  that  (here  was  no 
proof  of  fraudulent  secretion  by  the  defendant. 
The  majority  of  the  Court  think  that  this 
judgment  should  be  confirmed)  but  I  am  of  a 
different  opinion.  The  whole  case  turns  upon 
the  interpretation  to  be  put  upon  the  word 
"  secreting."  The  facts  of  the  case  are  that 
the  defendant,  being  the  plaintiffs'  debtor  and 
being  insolvent,  made  over  a  portion  of  his 
property  to  Mr.  Walsh,  another  of  his  credi- 
tors. It  is  contended  that  this  was  only  an 
undue  preference,  and  does  not  amount  to  a 
fraudulent  secretion.  But  what  meaning  can 
be  given  to  the  term  "secreting/*  if  it  be  not 
a  secreting  to  put  property  beyond  the  reach 
of  the  creditors,  as  was  done  in  this  case  ? 
Suppose  the  defendant  had  sold  the  effects  in 
question  and  put  the  money  in  his  pocket, 
would  not  that  have  been  a  secreting  of  his 
effects?  I  am  of  opinion,  whenever,  by  any 
improper  means,  a  creditor  is  deprived  by  his 
debtor  of  the  means  of  getting  his  just  claims, 
that  such  act  is  a  secreting.  The  majority 
of  the  Court,  however,  are  of  opinion  to  con- 
firm the  judgment 

[No  remarks  were  made  by  DariiMOKD, 
Moxdelet,  and  Johnson,  JJ.,  who  concurred 
in  confirming  the  judgment.] 

Parkins  &  Stephens,  for  the  Appellants. 

Jf.  Dohcrtyj  for  the  Respondent. 


Montreal,  June  4,  1867. 

DUNLOP,  Plaintiff  in  error  ;  and  the 
QUEEN,  Defendant  in  Error. 

Writ  of  Error— Attorney- General. 

Held,  that  the  fiat  for  a  writ  of  error  must 
be  signed  by  the  Attorney -General  or  Solicit- 
or-General, in  person,  or  by  some  one  specially 
commissioned  by  the  Crown,  and  that  the 
Attorney-General  cannot  depute  his  authority 
to  sign  the  fiat  to  another. 

The  plaintiff  in  error,  Charles  John  Dunlop, 
having  been  convicted  on  an  indictment  fur 
nuisance,  in  the  September  Term  of  the  Court 
of  Queen's  Bench,  Crown  side,  in  September, 
1866,  sued  out  a  writ  of  error. 

A  preliminary  question  was  raised  as  to  the 
validity  of  this  writ,  it  having  been  allowed 
by  "  Geo.  EL  Cartier,  Attorney-General, 
"  L.  C,  for  T.  E.  Ramsay,  advocate  prose - 


11  cuting  for  the  Crown,  and  representing  the 
11  Attorney-General  in  criminal  cases  in  the 
"  District  of  Montreal.91 

Mondelet  J.  I  must  dissent  from  the 
judgment  about  to  be  rendered.  I  am  of  opi- 
nion that  Mr.  Ramsay  had  power  to  sign  the 
fiat  for  the  writ  of  error.  In  conducting  the 
Crown  business  he  does  much  more  impor- 
tant acts  than  this  in  the  name  of  the  Attorney- 
General. 

Badgley,  J.  Whatever  inconveniences  may 
fall  upon  individuals,  the  law  must  be  obeyed. 
What  is  the  law  respecting  writs  of  error  ? 
This  is  a  high  prerogative  writ  which  at  first 
never  issued  except  on  the  sign  manual  of  the 
Sovereign.  Then  authority  was  delegated  to 
the  Attorney-General  to  sign  the  writ,  because 
it  was  generally  upon  his  advi  e  that  the  So* 
vereign  acted.  The  responsibility  of  issuing  the 
writ  then  rested  upon  the  Attorney-General, 
a  high  prerogative  officer.  He  is  not  respon- 
sible to  us,  but  in  his  individual  capacity  to 
Parliament.  Even  the  opinion  that  the  Court 
might  grant  a  writ  has  been  set  aside.  If  the 
Attorney-General  is  not  present,  the  Solicitor- 
General  must  sign,  but  no  other,  unless  he  be 
deputed  under  a  commission  from  the  Crown. 
We  have  been  favored  with  a  copy  of  the 
delegation  by  the  Attorney-General  to  Mr. 
Ramsay.  This  paper  states  that  in  conse- 
quence of  the  Attorney-General  being  obliged 
to  leave  the  country,  on  public  business,  he 
appoints  Mr.  Ramsay  his  attorney  to  do  cer- 
tain acts,  and  to  sign  writs  of  error.  Could 
this  mere  procuration  impose  upon  the  Attor- 
ney General  any  responsibility  for  Mr.  Ram- 
say's malfeasance  ?  I  have  always  entertained 
a  strong  opinion  upon  this  point — that  the 
power  of  signing  a  writ  of  error  is  in  the 
Attorney-General  as  Counsellor  of  the  Crown. 
I  think,  therefore,  the  writ  has  issued  impro- 
vidently,  and  was  signed  by  a  person  who  had 
no  authority  to  do  so. 

Aylwin,  J.  In  this  easel  feel  myself  obliged 
to  state  that  there  has  been  an  unconstitution- 
al act.  The  Attorney-General  is  supposed  to 
hear  the  party  applying  for  the  writ,  and  after 
inquiry  into  the  circumstances,  he  decides 
whether  the  writ  should  issue  or  not.  So  far 
from  this  being  done  in  the  present  instance, 
without  any  ceremony,  the  judgment  of  the 
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Court  of  Queen's  Bench  was  at  once  stopped 
by  the  signature  of  Mr.  T.  K.  Ramsay.  Under 
what  authority  did  he  act?  He  produces  a 
power  signed  by  G.  E.  Cartier,  Attorney-Gen- 
eral, i  Q  which  it  is  stated,  that  inasmuch  as 
be  ie  about  to  leave  the  Province,  he  author- 
izes Mr.  Ramsay  to  act  in  all  things  for  him, 
and  facially  in  issuing  writs  of  error.  But  the 
in  stunt  that  the  Attorney-General  stated  that 
be  was  about  to  leave  the  Province,  he  had 
no  more  right  to  do  anything  j  and  the  whole 
of  biB  mandat  was  worth  nothing  at  all.  It  fell 
completely  to  the  ground.  What  is  the  law?  If 
the  Attorney-General  is  obliged  to  be  absent, 
then  let  the  Solicitor-General  act.  Whether 
there  was  a  Solicitor-General  or  no  does  not 
appear  in  this  case.  We  have  thus  seen 
the  whole  of  the  people  of  this  Province  gov- 
erned by  a  man  who  was  absent  from  the 
country  ?  Was  that  not  unconstitutional  ?  If 
theee  things  are  allowed  to  be  carried  on,  then 
I  way  it  is  vain  for  any  man  in  this  Province 
to  say  that  his  life  or  property  is  worth  any- 
thing ut  all.  I  say  that  this  was  clearly  un- 
constitutional. I  shall  say  no  more,  but  that 
this  writ  must  be  quashed  at  once,  and  quash- 
ed ignominiously. 

Duval,  C.  J.  There  are  involved  in  this  case 
some  points  that  deeply  involve  the  liberty 
of  the  subject.  There  is.  no  question  here  of 
pratique :  it  is  a  question  of  constitutionality. 
What  are  the  powers  of  the  Attorney-General  ? 
Let  any  man  reflect  for  one  moment  upon  the 
extent  of  the  powers  committed  to  him,  and 
then  say  whether  they  are  to  be  entrusted  to 
any  person  he  may  name.  An  indictment  is 
preferred,  a  jury  convict,  and  then  a  writ  of 
error  suddenly  stops  all  proceedings.  The 
door  of  justice  is  closed.  Why  ?  Because  sic 
volo  siejubeo — no  trouble  taken  to  enquire  as 
to  the  reasons  for  such  a  course.  I  am  of 
opinion,  however,  that  he  to  whom  a  power  is 
delegated  has  no  right  to  delegate  it  to  ano- 
ther— delegatus  non  potest  delegare.  It  is  said 
this  is  done  every  day  in  the  Criminal  Courts, 
when  an  indictment  is  signed  by  an  advocate 
for  the  Attorney-General,  and  that  if  he  has 
a  right  to  hang  an  individual,  he  hats  a  right 
to  sign  a  writ  of  error.  But  it  is  quite  a  mis- 
take  to  suppose  that  an  advocate  may  not 
take  up  and  conduct  a  criminal  prosecution 


without  showing  an  authority  from  the  Attor- 
ney-General. So  long  as  the  Attorney-Gen- 
eral does  not  interfere,  the  Court  will  say 
nothing.  The  practice  of  signing  for  the  At- 
torney-General is  a  vicious  practice,  but  it  has 
been  allowed,  and  no  harm  is  done.  But  the 
right  of  private  counsel  to  conduct  a  prose- 
cution has  been  tried,  and  where  the  Attorney 
General  does  not  interfere,  the  Court  will  not 
do  so.  Upon  these  grounds,  I  was  quite  pre- 
pared to  say  yesterday,  when  this  case  was 
argued,  that  the  Attorney-General  had  no 
right  to  delegate  his  power  to  sign  writs  of  error, 
and  therefore  the  writ  was  wrongly  issued. 

The  judgment  was  motivi  as  follows:  See- 
ing that  the  writ  of  error  in  this  cause  issued, 
hath  improvidently  and  illegally  issued,  inas- 
much as  the  same  was  allowed  by  T.  K. 
Ramsay,  Esq.,  for  and  in  the  name  of  H-. 
Majesty's  Attorney-General,  and  not  by  Ht?r 
Majesty '  s  Attorney •  General,  &c.  Writ  quashed . 


9th  September,  1*67. 
•  A  new  writ  having  issued,  the  case  can*  j 
up  on  the  merits. 

E.  Mackay,  Q.  C.f  for  the  Plaintiff  in  Er 
ror : — The  Plaintiff  in  Error  was  indicted  for 
nuisance  in  the  September  Term,  1866,  of  tht 
Court  of  Queen's  Bench,   (Crown  side,)  v 
Montreal.    He  pleaded  on  the  12th  October, 
1866,  a  kind  of  plea  to  the  jurisdiction,  Ki- 
ting forth  that  the  keeping  of  gunpowder,  in 
the  locality  mentioned  in  the  indictment,  wa- 
regulated  by  Statute  27-28  Victoria,  C,  «  \ 
that  the  Council  of  the  City  of  Montreal  was 
charged  to  regulate  it  by  by-laws,  and  had  A> 
so,  and  that  against  persons  violating  any  &i>:\ 
by-law,  proceedings  special  were  to  be  taken 
in  the  Recorder's  Court :  subject  to  the  jvri» 
diction  of  which  Court,  only,  he,  Dunlop,  wa# 
or  could  be  placed.     The  Plea  substantially 
raised  the  question  of  whether  the  c< 
law  was  not  taken  away  in  such  a  case  a=  : : 
present  by  force  of  the  new  and  special  pr 
vision 8  in  the  27-28  Victoria,  and  other  A< 
Afterwards  in  April,  1867,  the  Plain  tit] 
Error,  having  pleaded  not  guilty  after  di* 
sal  of  his  preliminary  Plea,  was  tried,  at  M> 
treal,  in  the  Queen1  s  Bench,  upon  said  ind 
ment:  he  was  found  guilty,  and  jud^m-. 
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was  pronounced  against  him  on  the  12th  of 
April,  as  follows : — 

"  Consider!  ng  that  the  defendant  not  havi  ng 
established  before  this  Court  that  he  hath 
abated  and  prostrated,  but  on  the  contrary,  he 
having  neglected  to  abate  and  prostrate  the 
nuisance  complained  of,  and  declared  by  the 
verdict  of  the  Jury,  it  is  hereby  declared  and 
adjudicated,  that  the  defendant  should  pay, 
and  he  is  hereby  condemned  to  pay  to  Her 
Majesty  the  Queen  a  fine  of  fifty  pounds,  cur- 
rent money  of  this  province,  and  to  be  im- 
prisoned in  the  Common  Gaol  of  this  district 
until  the  said  fine  be  paid. 

And  it  is  further  ordered  that  the  Sheriff  of 
the  district  do  forthwith  abate  and  prostrate 
the  said  nuisance,  and  heje,  by  this  Court, 
ordered  and  authorized  to  employ  and  use  all 
such  means  as  will  enable  him  to  abate  and 
prostrate  altogether,  fully  and  completely,  the 
said  nuisance,  by  the  immediate  destruction 
of  the  gunpowder  contained  in  the  defendant's 
powder  magazine,  found  to  be  a  nuisance  by 
the  verdict  of  the  jury." 

The  plaintiff  in  error  having  obtained  the 
Attorney-General's  fiat  sued  out  the  writ  of 
error  now  pending.  The  reasons  of  error 
assigned  are  numerous  j  a  material  one  being 
that  raising  the  question  of  jurisdiction  in  the 
Court  that  tried  the  indictment. 

Another  one  raised  the  question  of  whether 
the  indictment  could  lie,  being  at  common 
law,  in  a  case  in  which  the  plaintiff  in  error 
contends  that  the  common  law  was  and  is 
abolished  or  repealed;  other  material  ones 
raise  the  question  of  whether  it  was  competent 
to  the  Court  to  declare  forfeiture  of  the  powder 
contained  in  the  magazine  mentioned  in  the 
indictment,  and  whether  it  was  proper  to  order 
the  "immediate  destruction"  of  the  gun- 
powder contained  in  the  said  magazine. 

The  plaintiff  in  error  submits  that  his  plea 
filed  12th  of  October  was  good,  and  ought  to 
have  been  maintained,  and  that  the  common 
law  had  been  repealed,  before  the  time  of  the 
indictment  being  found  against  him,  and  the 
indictment  was  therefore  bad.  Where  there 
are  two  laws  on  the  same  subject  the  special 
must  prevail  over  thetgeneral.  If  that  be  main- 
tained there  will  not  be  cause  to  go  farther; 
but  should  the  Court  be,  upon  these  points, 


against  the  plaintiff  in  error,  then  he  will  con- 
tend that  the  sentence  of  the  12th  of  April  last 
was  unreasonable,  excessive,  illegal  and  erro- 
neous. Seeing  its  requirements  the  owners  of 
the  gunpowder,  the  keeping  of  which  in  an 
alleged  excessive  quantity  was  found  a  nui- 
sance, might  actually  feel  hindered  abating 
the  nuisance  by  the  natural  course  of  remov- 
ing the  powder.  They  might  fear  to  handle 
their  own  property.  Seeing  duty  on  the  She- 
riff precisely  to  take  possession  of  it,  and 
destroy  it,  they  might  feel  it  dangerous  to  in- 
terfere with  him. 

A  kind  of  forfeiture  has  been  pronounced 
needlessly,  of  a  very  considerable  quantity  of 
property,  worth  over  eighty  thousand  dollars  j 
much  of  it  public  property,  imported  by  the 
province  for  the  public  defence. 

'•  Every  judgment  should  be  adapted  to  the 
nature  of  the  case/'  says  the  law.  The  al- 
leged nuisance  here  could  have  been  abated 
perfectly,  without  destruction  of  the  powder, 
so  much  wealth.  Gunpowder  per  se  is  not  a 
nuisance.  A  precept  to  the  Sheriff  to  abate 
the  nuisance  would  have  led  to  its  abatement. 
Abatement  is  one  thing,  and  destruction  of. 
property  another.  Suppose  a  Sheriff  ordered 
"to  abate  the  nuisance,"  in  a  case  like  the 
present,  could  he  proceed  by  "  immediate 
destruction"  of  the  powder?  Certainly  not, 
and  were  he  to  presume  to  do  so  he  would 
have  to  answer  in  damages.  Duty  would  be 
upon  him  to  hurt  as  little  as  possible. 

The  plaintiff  in  error  obliged  to  defend  the 
property  entrusted  to  him,  had  no  alternative, 
after  the  judgment  referred  to,  but  to  resort 
to  the  writ  of  error.  Whatever  may  be  ruled 
upon  the  question  of  jurisdiction,  certainly 
the  plaintiff  in  error  has  right  to  have  his  pro- 
perty left  to  him,  willing  as  he  is  to  abate  any 
nuisance.  The  fine  imposed  upon  him  he 
also  complains  of. 

Badoley,  J.  The  writ  of  error  in  this  case  has 
occasioned  the  Court  considerable  difficulty. 
In  order  to  render  intelligible  the  judgment 
which  is  about  to  be  rendered,  it  is  necessary 
briefly  to  review  the  proceedings  in  the  case. 
A  bill  of  indictment  was,  in  September,  1866, 
brought  against  Mr.  Dunlop  for  nuisance.  This 
indictment  contained  two  counts.  The  first 
was  that  the  defendant  in  a  certain  building, 
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"  did  unlawfully  and  injuriously  receive  and 
keep  and  still  keeps,  an  excessive  quantity  of 
gunpowder;"  and  the  second  count  charged, 
that  he  "  did  unlawfully,  injuriously  and  neg- 
ligently in  said  building  receive  and  keep  and 
still  keeps  a  large  quantity  of  gunpowder,  to 
wit,  fifty-one  tons  of  gunpowder,  the  said  build- 
ing being  insecure  and  unsafe  for  the  purpose 
of  storing  gunpowder,  being  neither  vaulted 
nor  fire-proof, "  &c.  The  j udgment  condem  ned 
the  defendant  to  pay  a  fine  of  £50,  and  to  be 
imprisoned  till  the  fine  be  paid.  But  instead  of 
simply  ordering  the  abatement  of  the  nuisance, 
the  judgment  added  that  the  Sheriff  should 
abate  the  nuisance  by  the  immediate  destruc- 
tion of  the  powder  contained  in  the  defendant's 
powder  magazine.  The  reasons  of  error 
assigned  amount  to  this — that  the  indictment 
was  brought  under  the  common  law,  whereas 
there  is  authority  given  to  the  Corporation  to 
regulate  powder  magazines  within  a  certain 
circuit  of  Montreal.  It  is  sufficient  to  say  that 
by  the  common  law  any  quantity  of  powder 
kept  in  a  building  is  a  nuisance.  It  is  not  the 
quantity,  but  the  mere  keeping  of  powder  that 
is  a  nuisance.  But  the  first  count  does  not 
go  so  far  as  the  common  law,  inasmuch  as  it 
limits  the  common  law,  and  charges  the  de- 
fendant with  keeping  an  excessive  quantity  of 
powder.  The  verdict  was  guilty,  and  the  Sheriff" 
was  ordered  to  abate  the  nuisance  by  the  imme- 
diate destruction  of  the  powder.  Now  it  was 
unreasonable  that  the  Sheriff  should  destroy 
all  the  powder,  when  the  defendant  was  mere- 
ly charged  with  keeping  an  excessive  quantity. 
Here  was  the  difficulty.  Then  the  next  count 
was  that  the  powder  was  stored  in  an  insecure 
building,  and  the  judgment  went  upon  this 
count  also  by  ordering  the  destruction  of  the 
powder.  The  Court  is  of  opinion  that  the 
judgment  went  too  far  in  ordering  the  destruc- 
tion of  the  powder,  therefore,  in  the  opinion 
of  the  majority,  the  judgment  in  this  case  must 
be  reversed. 

Duval,  C.  J.  I  differ  and  am  for  confirm- 
ing the  judgment.  I  believe  that  the  Court  in 
the  case  of  a  nuisance  by  the  keeping  of  pow- 
der; has  the  right  to  order  its  destruction.  If 
the  Sheriff  were  ordered  to  remove  a  bridge 
which  unlawfully  obstructed  a  stream,  it  would 
not  be  necessary  for  him  to  destroy  the  timber, 


because  the  material  per  se  would  be  harmless. 
But  that  is  not  so  with  gunpowder.  The 
Sheriff  has  no  place  to  keep  the  powder.  If  he 
would  keep  it  in  a  private  building,  he  would 
be  just  as  liable  to  an  indictment  as  Mr.  Don- 
lop.  I  see  by  the  record  sent  up  that  the  aV 
fendant  being  ordered  to  abate  the  nuisance,  re- 
fused to  do  it,  and  then  the  judge  said  he  had  do 
other  recourse  but  to  order  the  destruction  of 
the  gunpowder.  I  think  the  judge  was  perfectly 
right  in  ordering  the  powder  to  be  destroyed, 
and  I  would  have  done  the  same  thing  myself, 
had  I  been  sitting  in  his  place. 

Caron,  and  Drummostd,  JJ.,  concurred  with 
Badoley,  J. 

The  judgment  is  recorded  as  follows: 
— Whereas  there  is  error  in  the  judgment 
rendered  by  the  Court  of  Queen's  Bench, 
sitting  at  Montreal  on  the  12th  of  April,  1867, 
which  orders  the  abatement  of  the  said  nui- 
sance "  by  the  immediate  destruction  of  said 
"gunpowder,  contained  in  defendant's  powder 
"  magazine,"  this  Court  doth  reverse  and  set 
aside  the  said  judgment  in  that  respect  and  to 
that  extent,  and  doth  order  that  the  said  words 
above  related  be  struck  from  said  judgment. 

B.  Mackay,  Q.  C,  for  the  plaintiff  in  error. 

T.  K.  Ramsay,  Q.  C,  for  the  defendant  in 
error  j  and  E.  Carter,  Q.  <?.,  for  the  private 
prosecution. 


September  9,  1867. 

J.  BTE.  LEGER  dit  PARISIEN  (Plaintit? 
in  the  Court  below),  Appellant;  ani 
CHARLES  LEGER  dit  PARISIEN  (De- 
fendant in  the  Court  below),  Respondent. 

Slander — Insufficient  Damages. 

In  an  action  for  slander,  the  evidence  hav 
ing  proved  a  gross  case  against  the  deies 
dant: — 

Held,  in  appeal,  that  $60  damages  and  cost* 
awarded  by  the  Court  below  was  inadequate 
amount  increased  to  $200  and  costs. 

The  present  action  was  instituted  for  the 
recovery  of  $2000  damages,  under  the  follow- 
ing circumstances :— The  plaintiff  had  been 
summoned  as  a  witness  in  a  cause  pending 
before  the  Superior  Court,  and  as  soon  as  hi> 
deposition  was  finished,  the  present  defen- 
dant (who  was  also  the  defendant  in  thee 
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■;:  ivo  mentioned)  began  to  spread  injurious 
reports  concerning  him,  accusing  him  of  false- 
hood and  perjury.  The  plaintiff  then  brought 
an  action  of  damages  against  him,  which  pro- 
ceeded ex  parte,  the  defendant  having  neg- 
lected to  plead.  The  curt  of  the  parish,  and 
several  other  witnesses,  were  called  to  prove 
the  injurious  expressions  used  by  the  defen- 
dant. The  judgment  of  the  Superior  Court 
was  rendered  by  Monk,  J.,  on  the  31st  of  Oc- 
tober 1866,  condemning  the  defendant  to  pay 
$50  damages,  and  the  costs  of  an  action  for 
$50.  Of  this  judgment  the  plaintiff  com- 
plained, representing  that  although  his  ac- 
tion had  been  maintained,  nevertheless  the 
judgment  really  mulcted  him  to  the  extent 
$3.81^  in  this  way:  his  attorney's  taxed 
i  ta  were  $69.31,  whereas  the  damages  and 
gifts  recovered  amounted  to  only  $65.50, 
ring  a  deficit  of  $3.81.  He  accordingly 
appealed,  and  claimed  more  ample  damages. 
The  respondent  appeared,  and  submitted 
that  the  judgment  should  not  be  disturbed. 

Duval,  C.  J.  The  plaintiff  had  proved  his 
case,  and  we  tbink  it  unjust  that  he  should 
made  to  pay  money  for  having  brought  his 
aciion.  We  are  of  opinion  that  the  judgment 
st  be  set  aside,  and  the  defendant  con- 
demned to  pay  $200,  with  the  costs  in  both 
Courts. 

Dbummokd,  J.  I  do  not  think  a  man  should 

be  mulcted  in  costs  for  exercising  a  clear 

right.     The  plaintiff  having  been  outraged 

a  gross  manner,  only  performed  a  duty 

&om  which  he  could  not  shrink,  in  bringing 

action  against  his  slanderer.    This  was  a 

y  gross  case,  and  I  think  it  was  the  duty 

the  Court  to  make  an  example  of  the  de* 

dant,  and  thus  protect  witnesses  brought 

we  the  Courts,  and  see  that  they  are  not 

ited  down  as  Parisien  has  attempted  to 

hunt  down  his  nephew.     We  think  it  is  the 

duty  of  the  Court  to  give  exemplary  damages, 

1  are  of  opinion  that  the  Court  below 

uld  have  awarded  him  $200  damages  in- 

ad  of  $50. 

Ciron,  and  Badglet,  JJ.,  concurred. 
The  judgment  was  motivi  as  follows : — 
^oneide'raut  que  la  somme  de  cinquante 
lara,  que  le  dlfendeur  a  6U  condamne  a 
rer  par  le  jugement  dont  appel,  est  insuf- 


fisante  pour  indemniser  le  demandeurdes inju- 
res infamantes  et  cruellement  grossieres  a  lui 
prodigules  par  le  deTendeur  a  plusieurs  re- 
prises avec  une  persistence  qui  indiquait  chez 
le  d£fendeur  une  malice  profonde :  considerant 
partant  que  dans  le  dit  jugement  il  y  a  erreur, 
Ac.  Judgment  reversed,  and  defendant  con- 
demned to  pay  $200  damages,  with  costs  ot 
the  highest  appealable  class  in  the  Circuit 
Court,  and  the  costs  of  the  appeal. 

JetU  &  ArchambaulU  for  the  Appellant. 

Denis  <fc  Lefebvre,  for  the  Respondent. 


L'HEUREUX  (Plaintiff  in  the  Court  below), 
Appellant  ;  and  BRUNEL  (Defendant  in 
the  Court  below),  Respondent. 

Libel —Justifiable  Writing. 

The  defendant  in  an  action  for  libel  had 
written  a  letter  to  the  plaintiff's  brother-in- 
law,  accusing  the  plaintiff  of  dishonesty  and 
trickery,  on  account  of  his  having  broken  up 
a  sale  from  the  brother-in-law  to  defendant: — 

Held,  in  appeal,  that  although  the  letter 
was  not  a  privileged  communication,  yet  that 
it  was  justifiable  under  the  circumstances, 
and  an  action  did  not  lie. 

The  plaintiff  instituted  the  present  action 
in  the  Circuit  Court  to  recover  damages  from 
the  defendant  for  libellous  expressions  con- 
tained in  a  letter  written  by  the  defendant  on 
the  5th  of  April,  1864,  to  one  Lachapelle,  the 
plaintiff's  brother-in-law.  It  appears  that 
Brunei,  the  defendant,  had  entered  into  nego- 
tiations with  Lachapelle  for  the  purchase  of  a 
piece  of  ground  belonging  to  the  latter,  and 
the  terms  had  been  concluded,  when  L'Heu- 
reux,  the  plaintiff,  hearing  of  the  proposed 
sale,  succeeded  in  inducing  Lachapelle  to  sell 
the  ground  to  him.  Brunei  then  brought  an 
action  against  Lachapelle  to  compel  him  to 
execute  the  deed  to  him  j  and  while  this  action 
was  pending,  being  informed  ot  the  part  played 
by  L'Heureux,  he  wrote  to  Lachapelle  com- 
plaining of  the  machinations  of  L'Heureux, 
and  amongst  other  things  using  the  expres- 
sion, "  Vous  voyez  maintenant  la  fourberie, 
la  malhonnetete  et  1' injustice  avec  lesquelles 
il  a  agi,  et  avec  lesquelles  il  agit  encore  au- 
jourd'hui  a  votre  egard."  This  letter  Lacha- 
pelle had  no  sooner  received  than  he  took  it 
to  L'Heureux  to  get  him  to  read  it  to  him, 
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and  then  both  went  to  a  notary  to  have  it  re- 
read. It  was  for  the  expressions  contained  in 
this  letter  that  L'Heureux  instituted  the  pre- 
sent action  of  damages. 

On  the  30th  of  December,  1865,  judgment 
was  rendered  by  Monk,  J.,  in  the  Circuit 
Court,  awarding  the  defendant  $50  damages. 
The  defendant  then  inscribed  the  case  for  re- 
view, and  on  the  30th  of  May,  1866,  this  judg- 
ment was  reversed  by  Smith  andBerthelot,  J  J., 
(Badgley,  J.,  dissenting),  and  the  action  dis- 
missed. The  grounds  of  this  judgment  were 
that  the  letter  in  question  was  written  to  La- 
chapelle  confidentially  in  reference  to  the 
transaction  of  bargain  and  sale  made  by  La- 
chapelle  to  the  defendant,  and  that  the  pub- 
lication of  the  letter  was  unauthorized  by  the 
defendant,  and  that  the  letter  was  under  the 
circumstances  justifiable.  The  following  re- 
marks were  made  when  judgment  was  ren- 
dered in  review. 

Smith,  J.  This  -is  an  action  of  damages 
for  slander  brought  by  the  plaintiff  for  a  letter 
written  by  the  defendant.  The  letter  was 
written  strongly  and  in  very  severe  terms, 
and  was  considered  by  the  Court  below  to  be 
a  libel.  This  judgment  appears  to  us  to  be 
erroneous.  We  think  that  the  slander,  if  a 
slander  at  all,  was  one  which  the  defendant 
had  at  the  time  a  strong  reason  for  writing. 
The  plaintiff's  brother-in-law  had  promised  to 
sell  to  Brunei  a  certain  piece  of  ground,  and  the 
plaintiff  persuaded  him  to  break  this  agree- 
ment, and  even  went  so  far  as  to  declare  that 
he  would  hold  him  harmless  for  anything  he 
might  suffer  for  his  breach  of  agreement.  Now 
a  man  who  stands  in  this  position  of  inducing 
another  to  break  his  agreement,  is  naturally 
exposed  to  imputations  on  his  honesty.  The 
letter  in  question  charged  the  plaintiff  with 
iuducing  this  violation  of  contract,  and 
it  must  be  admitted  that  there  was  a  good 
deal  in  the  way  of  justification  for  this.  More- 
over the  plaintiff  did  not  negative  the  facts; 
there  is,  therefore,  a  strong  presumption  that 
they  are  true,  and,  if  these  facts  are  true,  it 
cannot  be  pretended  that  there  is  much  slan- 
der in  the  letter  complained  of.  The  plaintiff 
does  not  stand  in  the  position  of  a  man  with 
clean  hands  before  the  Court.  The  defendant 
has  perhaps  only  told  the  truth  in  rather  plain 


language.  There  is  no  ground  as  far  as  we 
can  see  for  damages,  and  we  think  that  the 
judgment  must  be  reversed,  and  the  action 
dismissed. 

Badolkt,  J.  It  is  perfectly  true  that 
the  plaintiff  does  not  come  into  Court  with 
clean  hands.  He  is  the  cause  of  the  it  hole 
trouble.  He  induced  his  brother-in-law  to 
break  a  contract  for  the  sale  of  property,  and 
afterwards  obtained  this  property  for  himself. 
The  slander  is  no  slander  as  between  the  two 
parties  themselves ;  but  when  the  defendant 
went  beyond  this,  and  imputed  atrocious  mo- 
tives to  a  third  party,  he  was  no  longer  pro- 
tected. For  these  reasons  I  must  dissent,  bat 
I  would  not  give  the  plaintiff  vindictive  dam- 
ages. I  would  merely  support  the  plaintiffs 
right  of  action,  and  say  to  the  defendant,  if 
you  do  slander,  you  must  take  the  conse- 
quences. The  Court  must  look  at  a  case  of 
this  kind  as  a  jury  would.  Under  the  cir- 
cumstances I  would  have  given  the  plaintiff 
judgment  for  $10  and  costs,  and  no  more. 

Berthelot,  J.,  concurred  in  the  judgment. 

The  plaintiff  then  instituted  the  present  ap- 
peal. 

Duval,  C.  J.  The  Circuit  Court  condemned 
the  defendant  to  pay  a  certain  sum  of  dam- 
ages. The  Court  of  Revision  has  reversed 
this  judgment  and  dismissed  the  action,  upon 
the  principle  that  the  letter  was  written  con- 
fidentially and  was  a  privileged  communica- 
tion. We  confirm  the  judgment  of  the  Court 
of  Revision,  but  not  for  the  reasons  given. 
We  do  not  think  the  letter  was  a  confidential 
letter  or  privileged,  but  we  say  this,  that  every 
word  in  the  letter  is  proved  to  be  the  strict 
truth.  I  do  not  recollect  a  single  ca«e  in 
which  the  conduct  of  the  plaintiff  was  proved 
to  be  worse.  He  interfered  between  the  seller 
and  purchaser,  and  counselled  his  brother-in- 
law  to  destroy  the  acte  of  gwrantU  which  he 
had  given  him  against  the  defendant's  claim. 

Johnson,  J.  I  will  state  briefly  the  grounds 
on  which  I  concur.  It  would  appear,  and  did 
appear  to  me,  at  first  sight,  that  if  this  letter 
was  not  a  privileged  communication,  it  wa* 
unlawful,  and  therefore,  the  plaintiff  should 
not  be  turned  out  of  Court  But  it  is  clearly 
proved  that  the  plaintiff  acted  in  a  dishonest, 
manner :  he  is  a  detected  villain,  exposed  by 
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th«  publication j  in  the  moat  restricted  legal 
Mi*e>  by  the  person  who  had  the  greatest 
inttreat  to  detect  him.  I  am  satisfied  from 
the  evidence  that  no  injury  was  suffered. 
Therefore  I  concur  in  the  judgment  of  the 
Court. 

Dram  a  ox  d,  and  Mokdetet,  J  J.,  also  con- 
cuirec. 

The  judgment  was  motivi  thus : 

"  CoLsIderant  que,  qnoique  la  lettre  qui  fait 
h  sujel  de  la  presente  action  »e  doive  pas  etre 
envisaged  com  me  entrant  dans  la  categorie 
dea  communications  spGciaUment  protegees 
par  la  Joi,  comme  confident ielles,  l'intime"  se 
troave  neamijoins  Justine  de  1'avoir  ecrite  et 
iransmise  a  eon  adreeee.  Car  la  preuve  fait 
?tir  que  l'tmime'  a  eerit  cette  lettre  6ans  au- 
cune  intention  malicieuse,  mais  seulement 
dans  la  vue  de  faire  cotinaitre  au  nomme 
Jeannot  dit  Lachapelle,  a  qui  elle  Stait  ad- 
dress^ lee  effete  dangereux  pour  lui  ainsi 
que  pour  l'lntimt,  de  certaines  intrigues  cri- 
minelles  dans  lesquelles  1' appelant  cherchait 
le  concours  du  dit  Jeannotte  dit  Lachapelle, 
a  regard  de  la  vente  mentionnee  dans  cette 
cause.  Considerant  que  quoiqu'il  y  ait  erreur 
dans  Tun  des  motifs,  il  n'y  a  pas  mal  juge 
dans  le  jugement,"  Ac.  j  Judgment  confirmed 
with  costs. 

Dorian,  Dorian  <k  Geoffrion,  for  the  Ap- 
pellant. 

Cariier,  Paminville  &  Bitournay,  for  the 
Respondent. 


COURT  OF  REVIEW. 

Montreal,  April  23, 1867. 
DUBORD  v.  LANCTOT. 
Revision  of  Judgments  under  the  Municipal 
Act. 

Held,  (affirming  previous  decisions),  that 
27-28  Vict.,  cap.  39,  does  not  give  a  right  of 
revision  of  judgments  under  the  Municipal 

Act 

This  case  had  been  inscribed  by  the  defen. 
dant  for  hearing  in  review  on  a  judgment 
rendered  by  Monk,  J. 

Carter,  Q.  C,  moved  to  discharge  the  in- 
scription, on  the  ground  that  inasmuch  as 
there  was  no  appeal  in  this  case,  (an  action 


under  the  Municipal  Act,)  there  could  be  no 
revision  of  the  judgment. 

Devlin,  for  the  defendant :— The  judgment 
of  the  Superior  or  Circuit  Court,  when  in- 
scribed for  review,  only  becomes  a  final  judg- 
ment when  it  has  been  confirmed  or  reversed 
in  review. 

[Loranqer,  J.  There  is,  I  think,  a  judg- 
ment favorable  to  your  pretension — Johnston 
v.  Kelly,  where  the  judges  here  held  that 
there  was  a  right  of  review  from  a  judgment 
under  the  Insolvency  Act,  though  there  was 
no  right  of  appeal.] 

The  judgment  in  the  first  instance  does  not 
become  a  judgment  of  the  Court  till  it  has 
been  submitted  to  this  Court  The  appeal, 
after  a  case  has  been  decided  in  this  Court,  is 
not  from  the  judgment  in  review,  but  from  the 
final  judgment  of  the  Superior  or  Circuit 
Court,  as  the  case  may  be.  Sec.  30  of  cap. 
39,  27-28  Victoria  (1864),  says  that  so  much, 
of  any  Act  or  Law  as  is  inconsistent  with  the 
provisions  of  this  Act,  is  hereby  repealed. 
Now  sec.  20  says,  that  in  every  case  there 
shall  be  the  right  of  review.  I  contend,  there- 
fore, that  this  gives  me  a  right  to  have  the 
judgment  reviewed.  This  is  not  in  reality  an 
appeal,  it  is  still  the  same  Court. 

[Monk,  J.  Your  view  is  that  it  is  the  same 
Court,  rectifying  perhaps  the  error  of  its  own 
judgment] 

Yes. 

[Berthelot,  J.  When  the  judgment  in 
Taylor  v.  Mullin  was  being  considered,  it  was 
shown  that  there  had  been  decisions  at  Que- 
bec refusing  the  right  of  review  in  these 
cases.] 

The  right  of  review  was  granted  in  Ex  parte 
Beauparlant,  a  case  of  certiorari  (10  Jurist, 
102. 

[Monk,  J.  If  the  point  were  still  open,  and 
not  decided  by  the  Court  of  Appeals,  I  would 
be  inclined  to  reconsider  it  I  must  say  I 
have  great  doubts  about  it.] 

Mr.  Carter,  Q.  C,  remarked  that  the  judg- 
ment in  this  case  merely  rectified  the  pro- 
cedure. 

Mr.  Devlin,  But  it  is  a  judgment  which 
cannot  be  remedied  by  the  final  judgment. 
The  judgment  complained  of  allowed  the  pe- 
titioner to  supply  the  original  requite  libelUe, 
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which  was  missing  from  the  record,  by  a  copy. 
It  is  one  of  those  interlocutory  judgments 
which  cannot  be  remedied  by  the  final  judg- 
ment. 

Judgment  was  given  the  following  day 
granting  the  motion  of  the  plaintiff  to  reject 
the  inscription. 


SUPERIOR  COURT. 

Montreal,  28th  Feb.,  1867. 

ASHLEY  HIBBARD  v.  BARSALOU  et  al., 
and  W.  R.  HIBBARD,  intervening. 

Statement  in  Plea  affecting  a  stranger  to  the 
record— Claim  to  intervene. 

Held,  that  a  person  complaining  of  a 
statement  contained  in  the  pleadings  in  a 
cause,  to  which  he  is  not  a  party,  as  false 
and  calumnious,  has  no  right  to  intervene  for 
the  purpose  of  having  the  passage  complained 
of  struck  from  the  record. 

Ashley  Hibbard,  the  plaintiff,  sued  the  de- 
fendants in  an  action  of  damages  for  £10,000, 
charging  that  the  defendants  conspired  toge- 
ther to  ruin  him  by  unfounded  indictments  j 
that  they  procured  a  number  of  these  to  be 
found  by  grand  jury,  and  preferred  others 
that  were  returned  "  no  bill ;"  that  upon  some 
of  those  found  he,  the  plaintiff,  had  been  ac- 
quitted, and  upon  the  others  nolle  prosequi 
had  been  entered,  Ac.,  Ac. 

Defendants  severed,  and  pleaded  the  usual 
pleas  of  reasonable  and  probable  cause,  ab- 
sence of  malice,  Ac,  and  that  what  they  had 
charged  against  the  plaintiff  be  had  really  been 
guilty  of;  that  among  other  things  he  had 
misused  the  funds  of  "  The  Canadian  Rubber 
Company."  By  their  amended  pleas  they 
went  further,  to  allege  that  W.  R.  Hibbard, 
(brother  of  the  plaintiff),  while  managing  the 
affairs  of  the  said  Company  in  1863,  also 
misapplied  the  funds  of  the  Company,  appro- 
priated part  of  them  to  his  own  use,  to  the 
extent  of  over  fourteen  thousand  dollars. 
There  were  four  sets  of  pleas  filed,  all  very 
much  alike. 

The  case  now  came  up  on  four  petitions  in 
intervention  presented  on  the  26th  of  No- 
vember, 1866,  by  William  R.  Hibbard,  to  be 
permitted  to  intervene  in  the  suit. 


The    petitions,    were,    of  course,    nearly 
alike ;   one  set  forth  the  following  grounds  of 
intervention  : — In    1863   and   1864,  an  in- 
corporated   Company,  called  the  Canadian 
Rubber  Company,   existed  at    Montreal,  of 
which  Company,  Murphy,  one  of  the  defen- 
dants, was  a  stockholder  and  director.    Peti- 
tioner was  a  stranger  to  this  suit,  which  was 
brought  by  Ashley  Hibbard  to  recover  dam- 
ages from  the  defendants  for  malicious  prose- 
cution and  other  torts.    In  the  fifth  plea  of 
the  defendant  Murphy,  there  occurred  the  fol- 
lowing passage : — "  That  during  the  time  of 
"  said  William  R.  Hibbard' s  management, 
"from   1863  to  1864,  the  said  William R. 
"  Hibbard,  plaintiff's  brother,  did  also  mis- 
"  apply  the  funds  of  the  Corporation,  appro- 
"  priate  part  of  the  same  to  his  own  use,  and 
"  finally  did  bind  the  Company  for  his  own 
"  private  use  for  large  sums  of  money,  to  wit, 
"  a  sum  of  $1435.60,  for  which  the  said  Com- 
"  pany  since  obtained  judgment  before  this 
"  Court,  to  wit,  on  the-— day  of  March  last 
"past,"  which  passage  was  by  Murphy  said 
to  have    been  also  contained  in  the  pleas 
of  the    Canadian    Rubber   Company   in  a 
certain  cause  formerly  pending  between  the 
present  plaintiff  and  the  Rubber  Company, 
and    the    statement    involved     in    it   was 
affirmed  by  Murphy  in    his    fifth    plea  to 
be  true.    The  petition  proceeded  to  allege 
that  the  petitioner  was  very  m»ch  hurt  in 
his  feelings  and  in  the  estimation  of  his  ac- 
quaintances by  this  passage  of  the  plea,  which 
passage  the  petitioner  averred  to  be  imperti- 
nent to  the  cause,  false  and  calumnious,  and 
meant  to  hurt  the  petitioner  in  his  feelings, 
name  and  character,  and  did  so  hurt  him, 
and  would    continue  to  do  so  day  by  day 
till  suppressed  or  discontinued  and  apologized 
for.    That  the  intervening  party  never  heard 
of  the  said  pleas    of  the   said    Canadian 
Rubber  Company,  in  the  other  cause  referred 
to.    That  the  defendant  Murphy  could  not 
claim  to  keep  of  record  a  statement  falseW 
charging   the    petitioner  with   dishonorable 
misuse  of  funds  of  a  public  Company.    That 
the  statement  complained  of  is  a  scandalous 
false  statement  of  matters  Strangers  4  la  cause, 
<fcc,  &c.    Conclusion,  that  he  be  permitted 
to  intervene  in  the  cause,  and  that  the  Court 
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declare  this  part  of  the  pleas  calumnious, 
and  order  that  it  be  suppressed  as  such,  and 
as  having  no  rapport  d  la  cause  between 
plaintiff  and  defendants. 

The  petition  was  filed  on  the  27th  of  No- 
vember, 1866,  and  an  argument  took  place 
as  to  whether  it  should  be  allowed. 

Girouard,  and  Cross,  Q.  C,  for  defendants, 
contended  that  only  by  action  direct  and  prin- 
cipal could  a  party  in  the  position  of  peti- 
tioner obtain  his  end ;  that  he  had  not  such 
an  interest  in  this  suit  as  to  be  entitled  to  in- 
tervene in  it  8uch  an  intervention  was  never 
beard  of  in  Lower  Canada.  A  pecuniary  in- 
terest must  be  shown. 

R.  Mackay,  for  intervening  party,  con- 
tended that  money  interest  was  not  the 
only  one  entitling  to  intervention.  Shall  it 
te  said  that  a  man  having  a  fifty  dollars  of 
J.  interest  may  intervene  in  a  cause,  but  that 
where  his  character,  worth  to  him  thousands, 
U  at  stake,  he  may  not  ?  There  is  therefore 
in*Mt  (Phonneur,  entitling  to  intervention  as 
[  veil  &s  pecuniary  interest.  The  intervening 
party  here  is  not  to  be  referred  to  direct  ac- 
only,  against  these  defendants.  This 
is  the  best  one  in  which  to  get  an  order 
ag  the  injures  complained  of;  the 
:-■■  rvf  niiig  party  ought  to  be  allowed  a  stand- 
ing in  this  cause,  to  defend  his  character  put 
in  issue  between  plaintiff  and  defendants,  and 
a-  to  which  they  may  make  articulations,  and 
go  to  EnqueHe. 
In  Canr6  and  Chauveau,  Qu.  1270,  it  is 
tn  that  a  notary  may  intervene  in  a  case 
ftween  third  parties  to  defend  his  acte  argui 
fmtx.  It  is  said  that  he  has  an  inUrU 
taflrr  to  intervene.  Though  separate  ac- 
may  lie,  intervention  may  lie  too,  cer- 
linly  may  lie  if  concluding  only  for  suppres- 
i  of  m&moires  or  pleas  as  here.  Merlin, 
in  Carrt\   Qu.   1270  quater.     Bioche 

In  view  of  these  authorities  these  interven- 
ed W.  R.  Hibbard  have  been  advised, 
purposely  conclude  only  for  suppres- 
■  of  portions  of  pleas  objected  to  as  ca- 
rmious,  the  intervening  party  reserving  his 
Jirse  for  damages,  in  other,  or  direct,  ac- 

Bl  f.thklot,  J.    The  interventions  must  be 


dismissed ;  the  intervening  party  shows  no 
interest  such  as  we  are  accustomed  to.  He 
can  get  all  he  wants  by  another  mode.  Such 
interventions  would  lead  to  great  confusion  in 
causes. 

Mackay  k  Austin,  for  the  Intervening  Party. 

D.  Girouard,  and  A.  Cross,  Q.  C,  for  the 
defendants. 


MONTHLY  NOTES. 

COURT  OF  QUEEN'S  BENCH.— Appeal 
Side. 
Montreal,  Sept.  9,  1867. 
Rimmer  (defendant  in  the  Court  below)  Ap- 
pellant; and  McGibbon  (plaintiff  in  the 
Court  below)  Respondent. 

Agreement  to  share  costs. 
This  was  an  appeal  from  a  judgment  ren- 
dered in  the  Circuit  Court  by  Monk,  J.,  on 
the  3l8t  December,  1866,  condemning  the 
appellant  to  pay  $106.53.  The  action  was 
brought  by  the  respondent  for  $106.53,  the 
balance  of  an  account.  Defendant  pleaded 
that  the  balance  of  $106.53  should  be  reduced 
by  $15,  the  value  of  three  cases  of  Old  Tom 
gin  not  credited  to  him ;  and  further,  that  the 
sum  of  $64.91  should  also  be  deducted,  this  < 
sum  being  the  plaintiff's  share  of  certain  ex- 
tra disbursements  and  fees  paid  by  the  defen- 
dant in  and  about  the  prosecution  of  a  suit 
against  one  Morgan  and  others.  The  plea 
tendered  the  balance,  after  deduction  of  these 
sums,  $126.62.  Plaintiff  answered  that  he 
never  promised  to  pay  a  share  of  the  costs  in 
question  as  alleged  by  defendant  The  parties 
went  to  proof,  and  it  appeared  that  plaintiff, 
defendant,  and  Dow  &  Co.,  were  interested  in. 
having  certain  transfers  made  by  one  Morgan 
(against  whom  they  had  claims)  set  aside, 
and  the  defendant  brought  an  action  against 
Morgan  which  was  successful,  but  there  were 
about  $180  of  untaxable  expenses,  a  third  of 
which,  as  he  pretended,  the  plaintiff  had 
agreed  to  pay.  The  plaintiff,  when  exam- 
ined onfatts  et  articles,  stated  the  under- 
standing to  be  this :  he  had  promised  to  bear 
a  share  of  the  expenses,  if  the  defendant 
should  be  unsuccessful,  but  not   otherwise. 
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The  defendant's  plea  being  dismissed  in  the 
Court  below  for  want  of  proof,  he  brought 
the  present  appeal. 

Duval,  C.  J.,  said  that  the  defendant  had 
two  offsets  to  the  plaintiff's  account.  The 
first  of  these  was  with  reference  to  some  Old 
Tom  gin.  This  was  a  small  matter,  but  the 
evidence  was  not  sufficient  to  establish  the 
plea,  and  this  pretension  must  be  rejected. 
Then  with  respect  to  the  costs  incurred  by  the 
appellant  for  the  benefit  of  the  creditors  gene- 
rally, that  rented  on  agreement.  The  plaintiff 
had  been  examined  on  feats  et  articles,  and 
he  stated  the  agreement  to  be  this:  that  if 
the  appellant  was  unsuccessful  in  the  claim 
he  was  bringing,  the  plaintiff  would  pay  part 
of  the  costs  j  but  if  he  was  successful,  then 
he  (Mr.  McGibbon)  would  have  to  bring  his 
own  action  and  pay  his  own  costs,  and  he 
never  agreed  to  pay  more.  This  would  appear 
to  be  very  reasonable  indeed.  Mr.  Perkins, 
who  acted  as  attorney  for  both  parties,  con- 
firmed this.  It  was  plain  that  the  defendant 
could  not  set  off  these  costs,  because  they 
were  dependent  on  an  agreement,  and  this 
agreement  the  plaintiff  denied.  Then  again, 
the  plaintiff  would  have  a  right  to  a  bill  of 
particulars  quite  different  from  that  given  by 
the  defendant  The  defendant  should  have 
given  a  detailed  account  of  what  he  expended 
on  each  occasion.  The  judges  were  therefore 
of  opinion  that  the  Court  below  was  right, 
and  the  judgment  must  be  confirmed. 

Caron,  Drummond,  and  Badoley,  JJ., 
-concurred. 

W.  H.  Kerr,  for  the  Appellant. 

John  Monk,  for  the  Respondent. 

[A  case  with  some  slight  bearing  upon  the 
question  here  may  be  found  in  the  Law  Re- 
ports, 1  A.  &  E.  78,  The  Kestrel.  In  this  case 
the  plaintiffs  were  the  first  mortgagees  of  a 
vessel,  and  a  decree  had  been  made  by  con- 
sent that  they  should  receive  the  sum  claimed 
by  them,  and  the  "costs,  charges  and  ex- 
penses properly  incurred"  by  them  as  mort- 
gagees. The  registrar  having  taxed  these 
•costs  as  between  party  and  party,  and  not  as 
between  solicitor  and  client,  the  plaintiffs 
asked  for  the  revision  of  the  taxation.  The 
Court,  however,  held  that  the  "costs,  charges 
and  expenses  properly  incurred/'  included 


only  costs  as  between  party  and  party,  sod 
affirmed  the  Registrar's  taxation. — Ed.] 


McGee  (defendant  in  the  Court  below),  Ap- 
pellant ;  and  Labellk  (plaintiff  in  the  Court 
below),  Respondent. 

Delivery  of  Planks — Proof  of  Quantity. 

The  Plaintiff  sued  for  $236.12,  balance  due 
for  planks  sold  and  delivered.  Defendant 
pleaded  that  the  $400  which  he  had  paid  more 
than  covered  the  plaintiff's  account,  as  the 
plunks  were  inferior  in  quality,  and  deficieut 
in  quantity.  Judgment  having  been  rendered 
for  the  amount  claimed,  the  defendant  ap- 
pealed, on  the  ground  that  the  plaintiff  had 
not  sufficiently  proved  his  case. 

Duval,  C.  J.,  said  that  judgment  had  been 
rendered  for  the  price  of  a  quantity  of  planks 
sold.  Two  objections  had  been  raised  j  one 
with  respect  to  the  quality,  and  another  with 
respect  to  the  quantity.  With  respect  to  the 
quality,  that  objection  must  be  abandoned, 
because  there  was  proof  that  the  defendant  was 
present  at  the  delivery  of  the  last  load,  and 
was  quite  satisfied  with  the  quality.  Besides, 
the  price  stipulated  was  of  itself  sufficient  to 
show  what  was  the  understanding  of  the  par- 
ties as  to  quality.  Then  with  respect  to  the 
quantity,  the  plaintiff  appeared  to  be  an  un- 
suspecting man  who  handed  over  his  planks 
to  the  carters  without  keeping  a  very  etrict 
account  of  them,  and  the  defendant  seemed 
to  have  depended  on  his  being  unable  to  prove 
the  quantity  delivered.  But  fortunately  for 
the  plaintiff  there  was  proof  of  the  quantity 
delivered.  For  one  of  the  carters  said  he  had 
carted  15  loads  of  76  planks  each,  and  that 
he  carted  less  than  the  others,  because  he  was 
sick.  If  this  were  multiplied  by  four  (the 
number  of  carters),  it  would  apparently  make 
more  than  the  plaintiff  claimed  for.  There 
was  a  reason  for  this :  one  of  the  other  carters 
said  he  did  not  cart  as  much  as  the  others, 
because  he  only  commenced  at  three  in  the 
afternoon.  Making  a  deduction  for  this,  the 
Court  came  to  the  conclusion  that  the  quan- 
tity charged  was  correct  In  England  it  would 
be  left  to  the  jury  to  say  whether  it  would  be 
fair  and  equitable  to  allow  the  plaintiff  the  full 
amount  of  his  claim.    Here  the  Court  had 
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the  power  of  a  jury,  and  it  was  of  opinion 
th&t  the  plaintiff  bad  made  out  his  claim. 
The  judgment,  therefore,  must  be  confirmed, 

Cakqk,  Drcmmoio),  and  Badgley,  J  J*,  con- 
curred, 

Jf,  Boherttji  Tor  the  Appellant. 

Uhlans  Cosaidy  <£*  Leblanc,  for  the  T?os- 
eodmt 


esier  (defendant  in  the  Court  below),  Ap- 
pellant;   and    Davigkon   (plaintiff  in    the 
Court  below);  Respondent, 
Prcwusory  Note — Power  of  Attorney. 
The  plaintiff  brought  big  action  fur  a  bat- 
>J  $286  due  on  a  promissory  note  for 
t$00T  payable  24  days  after  date,  signed  by 
l-'Esperance,  attorney  for  the  defendant, 
he  plea  was,  want  of  consideration,  and  that 
dant  had  no  knowledge  of  the  note  in 
Bition  before  the  institution  of   the  action, 
ment  was  rendered  by  Monk,  J*,  in  the 
rior  Court,  on  the  31st  of  December, 
W>6,  in  favor  of  the  plaintiff. 
The  defendant  appealed,    and  submitted, 
i  That  the  note  in  question  was  signed  by 
J  by  L'Esperance,  and  without  the  defem 
knowledge  or  consent,     2nd,  That  the 
[  gave  no  value  or  consideration  for  it. 
That  the  plaintiff  had  still  in  hie  hands 
oles  for  the  renewal  of  which  he  pre- 
I  the  note  in  question  had  been  given, 
v,  J.,  said  the  case  turned  upon  the 
of  t  he  attorney.  The  defendant  never 
knowledge*!  the  note,  never  saw  it,  never 
Of  its  existence.     The  plaintiff  never 
de  any  communication  to  him  about  it, 
r  did  his  attorney.    The  only  question  then 
i  to  the  power  given  by  Messier  to  L'Es- 
e.  The  power  of  attorney  was  a  special 
vo  notaries,    and    merely   gave 
nee  power  and   authority  to  raise 
an.     Now  the  note  in  question 
cknowl edged  by  L'E^perance,  as  a  set- 
nt  of  indebtedness  from  the  defendant  to 
plaintiff,  which  act  was  not  within  the 
;  trance '  8  a  ut  1 1  or  i  ty .  T  he  act  ion, 
ild  have  been  dismissed.     The 
r  of  the  judgment  are :  Consider!  ng  that 
RiAsory  note,  the  basis  of  this  suit,  was 
!  by  EdouardyEsperance,  as  the  attorney 


ad  ncgotia  of  the  defendant,  in  consideration 
of  a ii  indebtedness  alleged  by  the  plaintiff  to 
be  due  to  him  by  the  defend  an  1,  and  in  set- 
tlement thereof:  considering  that  the  said  note 
was  made  without  the  knowledge  or  consent 
of  the  plaintiff:  considering  that  the  said 
L'Esperance  was  actually  under  a  special 
procuration  which  did  not  give  him  authority 
to  make  and  sign  the  said  note  in  settlement 
between  the  parties :  considering  that  the  act 
of  the  said  l/Esperance  as  such  attorney  has 
never  been  recognised  by  the  defendant,  nor 
has  he  acknowledged  the  amount  contained 
in  said  note  due  by  him  to  the  respondent,  and 
that  in  consequence  the  action  of  the  said 
plaintiff  should  have  been  dismissed  by  the 
Superior  Court :  considering  that  in  the 
meat  of  the  said  Superior  Court  there  is  error, 
Ac.  j — Judgment  reversed,  and  action  dis- 
missed. 

Dctal,  C,  J,,  CaroKj  and  Drcmmoku,  JJ., 
concurred, 

Jf,  P.  fZamviltej  fur  the  Appellant, 
Moreau  ife  0\timety  for  the  Respondent. 


MiTrAL  Fxke  Insurance  Company  (defen- 
dants in  the  Court  below),  Appellants  ;  and 
Lokraik  (plaintiff  jw  reprise  d'i?wtance\ 
Respondent. 

Insurance— Identification  of  object  insured* 
The  present  action  was  instituted  by  Fran- 
cois Quennevillc  Jor  £133  lOs,  namely,  £50 
insurance  c dieted  on  a  barn  alleged  to  have 
been  destroyed  by  fire,  £75  for  grain  con- 
sumed with  this  barn,  and  £10  10s.  for  p  ni- 
malsj  in  it,  The  plaintiff  had  another  barn 
insured  for  £25,  and  the  difficulty  arose  from 
a  doubt  whether  it  was  the  £00  or  the  £25 
barn  which  had  been  burned.  On  the  17th 
of  April,  1865,  judgment  was  rendered  in  the 
Superior  Court  by  Monkf  J,,  in  favor  of  the 
plaintiff,  he  being  of  opinion  that  it  was  the  £."»(> 
barn  which  haul  been  destroyed*  This  judg- 
ment was  confirmed  in  revision  on  the  28th 
of  February,  I860,  Badglty,  J,,  dissenting. 
(This  judgment  will  be  found  reported  Vol.  I 
of  the  Law  Journal,  pp.  116,  117.  Quaineviite 
v,  The  Mutual.)  The  defendants  now  brought 
the  present  appeal. 

I  al,  C*  J.j  was  of  opinion  that  the  judg- 


Digitized  by 


Google 


68 


THE  CANADA  LAW  JOURNAL. 


[September,  1867. 


ment  should  be  reversed.  There  was  an  er- 
ror as  to  the  barn  destroyed. 

Mondelet,  J.,  concurred  with  the  Chief 
Justice. 

Dbummond,  J.,  observed  that  he  did  not 
consider  the  case  so  clear  as  the  majority  of 
the  Court  did.  He  had  much  doubt  on  the 
subject  at  the  beginning.  The  evidence,  how- 
ever, appeared  to  favor  the  defendants ;  and 
by  law  the  responsibility  of  the  uncertainty 
must  fall  upon  him  who  gave  the  description. 
It  was  the  insured  who  gave  the  description, 
and  it  was  his  fault  if  it  was  vague. 

Johnson,  J.,  said  that  his  judgment  rested 
upon  the  fact  that  there  was  no  proof  that  the 
thing  insured  had  been  destroyed  by  fire;  on 
the  contrary,  the  proof  went  to  establish  that 
it  was  another  barn  that  was  destroyed. 

Judgment  reversed.  The  motivis  were :  Con- 
side*  rant  qu'il  est  acquis  en  preuve  en  cette 
cause  que  la  grange  qui  a  brule  est  celle  qui 
avoisinait  la  maison  en  bois  erig6e  sur  la  pro- 
fondeur  de  la  terre  de  I'intinile,  laquelle  n'a 
4te  assuree  que  pour  £25,  et  non  pas  la 
grange  avoisinant  la  maison  en  pierre  erige*e 
sur  le  front  de  la  terre  de  l'intime,  laquelle  a 
4  to*  assuree  pour  £50,  &c.  Judgment  re- 
versed. 

Dorion  &  Dorion,  for  the  Appellants. 

Leblanc  is  Cassidy,  for  the  Respondents. 


Lavoie  (defendant  in  the  Court  below),  Ap- 
pellant; and  Deguise  dit  Larose  (plaintiff 
in  the  Court  below),  Respondent. 

Eevendication — Illegal  exaction  of  loll. 

This  was  an  action  to  revendicate  a  horse 
and  cart  under  the  following  circumstances: 
—On  the  26th  of  April,  1864,  the  plaintiff 
was  driving  to  St.  Martin,  where  he  resides. 
He  had  just  passed  the  Viau  Bridge,  over  the 
Riviere  des  Prairies,  when  he  was  stopped  at 
the  extremity  by  the  defendant  (the  keeper), 
who  demanded  from  him  13  sous  for  the  toll. 
The  plaintiff  tendered  him  ten  sous  as  the  toll 
for  the  bridge,  but  refused  to  pay  the  three 
sous  demanded  for  the  turnpike.  The  keeper 
refusing  to  let  him  pass,  the  plaintiff  and  his 
wife  got  out  and  walked  home,  leaving  his 
horse  and  wagon  with  the  tollgate  keeper.  A 
few  days  alter  he  brought  an  action  to  reven- 


dicate these  effects.  The  effects  were  surren- 
dered, and  the  defendant  pleaded  that  he  never 
took  possession  of  them,  and  was  only  aetiog 
in  pursuance  of  the  instructions  of  his  em- 
ployers. 

Judgment  was  rendered  in  the  Circuit 
Court  on  the  30th  of  April,  1866,  by  Badglq, 
J.,  who  made  the  following  observations  :— 
This  is  an  action  of  damages  under  the  fol- 
lowing circumstances.  There  is  a  bridge  lead- 
ing from  this  Island  to  Isle  Jesus,  at  which 
there  is  a  toll  of  ten  sous  to  be  paid.  Id 
1862,  certain  proprietors,  owners  of  the  bridge, 
formed  an  association  to  construct  macadam- 
ized roads  leading  from  the  bridge,  and  a 
charter  was  granted,  authorizing  the  levying 
of  a  road  toll  of  not  more  than  one  sou  per 
mile.  The  plaintiff  and  wife  one  day  had 
crossed  the  bridge,  and  on  asking  the  toll  col- 
lector what  was  the  toll,  were  informed  13 
sous,  ten  for  the  bridge  and  three  for  the  road. 
Larose  said,  I  will  pay  you  ten  sous  for  the 
bridge,  but  not  three  for  the  road,  as  you  are 
not  entitled  to  it.  The  toll  keeper  insisting, 
Larose  wanted  to  go  back,'Jbut  the  toll  keeper 
then  said :  If  you  go  back  you  must  pay  me 
ten  sous  more  for  the  bridge.  Larose  then 
tried  to  turn  round  to  return  home,  but  the 
toll  keeper  seized  his  horse's  head,  and  re- 
fused to  allow  him  to  go  till  he  should  have 
paid  13  sous.  Finally,  Larose  left  his  nor* 
and  cart  there,  and  walked  back  home.  The 
toll  keeper  had  a  right  to  ask  for  11  sous 
only,  as  there  was  only  one  mile  of  the  mac- 
adamized road  to  be  used,  and  if  he  had  lim- 
ited his  demand  to  this  the  plaintiff  would 
probably  have  paid  it.  In  asking  more  the 
gate  keeper  was  in  the  wrong,  and  his  stop- 
ping the  horse  was  illegal.  The  plaintiff  has 
brought  an  action  of  revendioation  of  his  pro- 
perty, and  claims  damages.  The  property 
has  been  already  restored,  but  as  the  defen- 
dant was  in  the  wrong  in  attempting  to  exact 
more  than  was  legal,  judgment  will  go  for  $10 
damages,  with  costs  as  of  the  lowest  appeal 
able  class. 

From  this  judgment  the  defendant  insti- 
tuted the  present  appeal. 

Duval,  G.  J.,  after  stating  the  facte  of  the 
case,  said,  it  was  evident  that  the  keeper  or 
the  bridge  had  no  right  to  the  three  sous  de- 
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marxled.  This  being  the  case  he  was  wrong 
in  stopping  the  plain  till1  ft  horse,  and  the  judg- 
ment must  therefore  be  confirmed.  It  was  a 
pity  he  had  not  been  better  instructed  in  his 
duties. 

I iki-nuoxii,  Mosi.»i- lit,  and  Johnson,  JJ., 
concurred. 

Cartier,  PominmlU  it*  BMournay,  for  the 
Appellant, 

Loranger  &  Loranger t  for  the  Respondent. " 


Giuvellk  (plaintiff  in  the  Court  below),  Ap- 
pellant; ami  Bel  anger  (defendant  in  the 
Court  below),  Respondent* 

Insulting  language  in  a  Magistrate?*  Court — 

Damages. 

The  plaintiff  instituted  an  action  for  £60 

»  damages,  under  the  following  circumstances  : 
On  the  14th  of  November*  1863,  he  made  a 
complaint  of  trespass  before  a  Justice  of  the 
Peace  against  the  defendant  and  one  Leblanc. 
The  defendants  were  tried  separately,  and  after 
the  trial  of  the  present  defendant,  Belanger, 
had  terminated,  and  while  the  plaintiff  was 
giving  his  evidence  under  oath  in  the  case  of 
the  other  defendant,  Belanger  interrupted  him 
several  times,  accusing  him  of  perjury.  The 
plaintiff  appealed  to  the  magistrate  for  pro- 
tection, and  the  magistrate  reprimanded  the 
defendant,  but  this  did  not  prevent  him  from 
repeating  his  insults.  The  plaintiff  subse- 
quently instituted  the  present  action  for  $200 
damages,  which  was  dismissed  by  the  Circuit 
Court  on  the  30th  November,  1865.  The 
plaintiff  now  appealed. 

Duval,  C.  J.,  after  stating  the  circum- 
stances, said  the  case  was  of  some  import- 
ance. If  the  Court  were  to  confirm  this  judg- 
ment, the  plaintiff  would  go  out  of  Court 
branded  as  a  perjurer.  The  evidence  did  not 
allow  the  Court  to  fix  this  bad  character  upon 
,,  him.  The  judgment  must  be  reversed.  The 
[  Court  would  not  award  exorbitant  damages, 
but  the  defendant  must  pay  the  costs.  He 
would  have  stood  in  a  better  position,  if,  in- 
stead of  repeating  the  insults,  he  had  ex- 
pressed his  regret  at  the  language  he  had 
(used.  As  the  costs  would  be  considerable, 
the  damages  would  be  restricted  to  $20. 
Mondelet,  J.,  read  the  judgment  of  the 


Court,  as  follows: — Considerantque  l'intiml, 
par  ses  injures  proferles  a  l'egard  de  1' appe- 
lant et  &  son  adresse,  cour  tenant,  en  presence 
de  l'auditoire,  et  tandis  que  P appelant  rendait 
son  temoignage  en  la  dite  Cour,  s'est  rendu 
coupable  d'une  conduite  tree- reprehensible  et 
attentatoire  au  caractere  et  &  la  reputation  de 
1' appelant,  et  rendant  le  dit  intime  passible 
de  dommages  en  vers  le  dit  appelant :  con- 
eiderant  par  consequent  qu' en  deboutant  Tac- 
tion de  V appelant  la  Cour  de  premiere  in- 
stance a  erre,  cette  Cour  infirme,  Ac.  Judg- 
ment reversed,  and  defendant  condemned  to 
pay  $20  damages,  with  costs  of  highest  ap- 
pealable class  Circuit  Court,  and  all  the  costs 
of  the  appeal. 

Druhmond,  and  Johnson,  JJ.,  concurred. 

Loranger  <fc  Loranger,  for  the  Appellant. 

Med.  Marchand,  for  the  Respondent 


\ 


Venance  Brunet  dit  L'Etakg  et  al.  (defen- 
dants in  the  Court  below),  Appellants  j  and 
Eostache  Brunet  dit  L'Etang,  et  al. 
(plaintiffs  in  the  Court  below),  Respondents. 

Will  before  a  Notary  and  two  Witnesses — 
Dictation. 

This  was  an  appeal  from  a  judgment  ren- 
dered by  Badgley,  J.,  in  the  Superior  Court, 
on  the  30th  of  June,  1865.  (Reported  1st 
vol.  Law  Journal,  pp.  60,  61.) 

The  present  respondents  (two  of  the  chil- 
dren) brought  an  action  en  petition  dyher4diU 
claiming  from  the  appellants  (the  other  four 
children)  two-sixths  of  the  succession  of  the 
late  Eustache  Brunet  dit  L'Etang,  their 
father.  To  this  action  the  defendants  pleaded 
that  their  father  had  made  his  will  before 
Valois,  notary,  and  two  witnesses,  on  the  27th 
of  April,  1863,  by  which  he  bequeathed  3,500 
francs  to  each  of  his  two  daughters  j  that 
Delina  (one  of  the  'plaintiffs)  had  already 
received  2,400  francs,  leaving  a  balance  due 
to  her  of  1,100  francs.  That  the  testator  had 
bequeathed  to  Venance  (one  of  the  defen- 
dants), the  emplacement  on  which  the  tes- 
tator resided,  with  an  island  at  the  end  of  the 
parish  of  Pointe  Claire;  and  that  he  had 
willed  the  remainder  of  his  property  to  his 
four  sons,  who  had  taken  possession,  and  had 
no  account  to  render  to  the  plaintiffs.    The 
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plaintiffs  then  inscribed  en  faux  against  the 
will  produced  by  the  defendants.  The  prin- 
cipal moyens  de  faux  were  as  follows:— 1. 
The  will  did  not  contain  the  wishes  of  the  tes- 
i nr.  ■]'.  2.  It  had  not  been  dictated  by  him. 
3>  1 1  was  made  by  Valois,  notary,  according 
to  instructions  given  to  him  by  Venance  Bru- 
tic;,  and  without  the  participation  of  the  tes- 
tator. 4.  At  the  date  of  the  will,  the  testator 
yra*  not  of  sound  mind,  memory,  and  under- 
i lauding,  but  was  laboring  under  a  disease 
whieti  had  deprived  him  of  his  physical  and 
jut* u ml  powers,  and  he  was  not  in  a  state  to 
knota  what  he  was  doing.  5.  The  testator 
Hi  ml  dictate  any  of  the  dispositions  of  the 
will,  but  they  were  all  dictees  et  nommies  to 
ike  nolary  by  Venance  and  Theodore  Brunet. 
G.  The  will  was  not  dictated  to  the  notary  in 
ihe  preBence  of  witnesses.  The  inscription 
<rt/<fux  having  been  maintained  by  the  Court 
brfuwj  the  defendants  appealed. 

Duval,  C.  J.,  said  the  judges  of  the  Court 
Were  of  a  different  opinion  from  the  Superior 
Ci  'Lir^nnd  thought  that  the  testator  was  of  per- 
j'rct  ]v  Bound  mind,  and  that  the  will  was  made 
l>n  prfly.  The  testator,  in  his  honor's  view 
Of  the  evidence,  understood  perfectly  what  he 
was  -nying.  He  was  a  man  of  few  words, 
bu l  i  iiis  did  not  show  that  he  had  not  well 
couriered  what  he  was  saying. 

M'ivdblet,  J.,  was  also  of  opinion  that 
there  had  been  no  sufficient  grounds  shown  for 
selling  aside  the  will. 

Diummond,  J.,  observed  that  here  it  was 
tk'LkHy  proved  that  there  was  not  a  word 
written  before  the  arrival  of  the  notary.  But, 
it  wuh  said,  it  was  a  will  made  interrogatively, 
that  ib,  that  it  was  made  by  question  and 
answer*  There  was  no  doubt  that  one  sort  of 
will  made  by  interrogatory  was  null;  but  there 
were  two  kinds  of  interrogatories,  one  leading 
questions,  and  the  other  direct  enquiries  for 
information.  The  latter  was  a  mode  of  ques- 
tion not  only  permissible,  but  often  absolutely 
necessary,  without  which  it  would  be  impos- 
sible for  a  notary  to  make  a  will.  The  judg- 
ment was  as  follows: — Considerant  que  les 
iiilimesn'ont  fait  aucune  preuve  legale  de* 
move  as  de  faux  par  eux  produits  au  soutien 
de  leur  inscription  en  faux  contre  le  testament 
aolennel  de  feu  Eustache  Brunet  dit  L'Etang, 


lequel  testament  etait  invoqu&  par  les  appe- 
lant dans  leur  defense  a  Taction  dee  dite  in- 
times:  Considerant  que  les  appelants  ont 
6tabli  par  une  preuve  suffisante  que  lore  de 
l'execution  du  dit  testament  le  dittestateur 
etait  sain  d' esprit  et  en  etat  d'apprecier  ees 
actes,  et  que  les  dispositions  qui  ae  trouvent 
au  dit  testament,  loin  d' avoir  etf  ecrites  et 
mi  see  au  dit  testament  par  le  notaire  Valois 
sur  la  dictation  d'autres  personnes  par  anti- 
cipation  et  hors  la  presence  du  testateur,  ont 
eHe"  prononcles,  declares  et  dict£es  par  le  dit 
testateur  lui-meme,  comme  ses  derniereavo- 
lontes,  et  ecrites  et  redigles  par  le  dit  notaire 
en  sa  presence  et  en  la  presence  de  deux 
temoins  idoines :  considerant  que  dans  le  juge- 
ment  il  y  a  erreur,  Ac.  Judgment  reYersed, 
and  inscription  en  faux  dismissed. 

Johnson,  J.,  concurred. 

Dorion  <k  Dorion,  for  the  Appellants. 

2?.  &  G.  Laflamtne,  for  the  Respondents. 


RECENT  ENGLISH  DECISIONS. 

Contract  for  Sale—Rights  of  Way  and 
Water. — A.  and  B.  were  tenants  of  adjoining 
premises,  under  the  same  landlord.  A.  had 
a  well  upon  his  premises,  from  which  B/s 
premises  were  supplied  with  water  by  means 
of  a  pipe.  Both  premises,  with  others,  were 
put  up  for  sale  by  auction,  in  lots,  one  of  the 
conditions  being  that  each  lot  was  subject  to 
all  rights  of  way  and  water  and  other  ease- 
ments (if  any)  subsisting  thereon.  A.  and 
B.  both  purchased  the  lots  of  which  they  had 
been  tenants.  The  vendor  insisted  that  A. 
had  purchased  subject  to  B.'s  right  of  water. 
A.  filed  a  bill  for  specific  performance  of  the 
contract,  without  any  liability  to  such  ease- 
ment. Eeld\  that^B.  had  no  easement  or 
right  of  water,  but  merely  a  license  from  his 
landlord  during  his  tenancy ;  and  that  A. 
was  entitled  to  the  relief  asked.  Russell  r. 
Harford,  Law  Rep.  2  Eq.  507. 

Production  of  Documents, — A  case  for  the 
opinion  of  counsel,  stated  in  reference  to  a 
separate  litigation  about  the  same  subject- 
matter  as  the  present  dispute,  and  alter  it 
had  arisen  : — Held,  privileged  from  produc- 
tion. 
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A  letter  written  between  co-defendants  res- 
pecting a  matter  in  litigation,  with  direction 
to  forward  it  to  their  joint  solicitor: — Held, 
privileged  from  production.  Jenkyns  v. 
Bushby,  Law  Rep.  2  Eq.  547. 

Partnership — Business  of  Solicitor. — Where 
one  of  a  firm  of  solicitors  received  from  a 
client  a  sum  of  money  for  which  a  receipt 
was  given  in  the  name  of  the  firm,  stating 
that  part  of  the  money  was  in  payment  of 
certain  costs  due  to  the  firm,  and  that  the 
residue  was  to  make  arrangements  with  the 
client's  creditors,  and  the  solicitor  misappro- 
priated the  money  : — Held,  that  the  trans- 
action with  the  client  was  within  the  scope 
of  the  partnership  business;  and  that  the 
partners  in  the  firm  were  jointly  and  sever- 
ally liable  to  make  good  the  amount : — Held 
also,  that  all  the  partners  were  necessary 
parties  to  a  suit  for  that  purpose.  Atkinson 
v.  Maekreth,  Law  Rep.  2  Eq.  570. 

Corporate  Plaintiff-' Foreign  State.— The 
United  States  of  America  suing  in  the  Courts 
of  England,  and  thereby  submitting  them- 
sel?e8  to  the  jurisdiction,  stand  in  the  same 
position  as  a  foreign  sovereign,  and  can  only 
obtain  relief  subject  to  the  control  of  the 
Court  in  which  they  sue,  and  pursuant  to  its 
rules  of  practice ;  according  to  which  every 
person  sued  in  the  Court  of  Chancery,  whether 
by  an  individual,  by  a  foreign  sovereign,  or  by 
a  corporate  body,  is  entitled  to  discovery  upon 
oath  touching  the  matters  upon  which  he  is 
sued.  8ir  W.  Page  Wood,  V.C.,  remarked 
in  the  course  of  his  judgment : — "  The  ques- 
tion in  this  case  is  one  in  some  degree  novel, 
but  the  genera]  principles  applicable  to  it  are 
sufficiently  established.  Where  the  suitor  is 
an  individual,  although  he  may  be  the  sove- 
reign of  a  foreign  country,  and  may  of  himself 
in  reality  represent  the  whole  country  of 
which  he  is  sovereign,  this  Court  has  refused 
to  acknowledge  him  when  he  comes  here  as  a 
suitor  in  any  other  capacity  than  as  a  private 
individual.  It  has  been  determined  by  the 
highest  authority  that  he  must  conform  to 
the  practice  and  regulations  for  administra- 
tion of  justice  of  the  tribunals  to  which  he 
resorts  for  relief;  and,  among  other  things, 
as  was  determined  in  The  King  of  Spain  v. 
HaUett,  he  is  obliged  to  answer  upon  oath. 


It  is  also  established  that  all  persons  sued  in 
this  country  as  a  body  corporate  are  amen- 
able to  the  process  of  the  Court,  and  must 
answer  by  one  or  other  of  their  officers  upon 
oath,  inasmuch  as  it  is  considered  essential 
to  justice  that  answers  shall  be  made  upon 
oath.  I  say  essential  to  the  interests  of  jus- 
tice, because  I  believe  the  only  exception  to 
this  is  in  the  case  of  the  Attorney  General, 
where  I  apprehend  it  arises  from  the  dignity 
of  the  -Crown,  to  which  the  Court  is  obliged 
to  have  regard,  and,  accordingly,  officers  of 
the  Crown   in  this  country  are  not  put  to 

make  discovery  upon  oath What, 

then,  is  to  be  done  in  the  case  of  a  bill  filed 
by  a  political  body,  such  as  the  United  States 
(not  a  physical  but  a  metaphysical  entity), 
proceeding  as  a  sovereign  state,  and  endea- 
voring to  assert  its  rights  in  this  country? 
Is  there  any  reason  why  the  defendant  in  the 
original  suit  should  be  deprived  of  those  pri- 
vileges which  are  enjoyed  by  every  other 
party  to  a  suit,  or  why  either  he  or  the  Gov- 
ernment suing  here  should  not  be  dealt  with 
according  to  the  rules  by  which  all  other  in- 
dividuals, including  the  sovereign  of  any  other 
state,  must  be  dealt  with  when  they  seek  to 
obtain  relief  in  this  Court  ?  It  appears  to 
me  there  is  no  sound  ground  for  saying  that 
the  rule  is  not  to  be  applied.  There  may  be 
difficulties  in  this  case  in  selecting  the  person 
who  is  to  make  the  answer.  It  is  quite  im- 
possible, on  any  principle  of  analogy,  to  say 
that  the  President  has  been  properly  selected, 
or  that  he  is  the  person  for  whose  answer 
upon  oath  the  United  States  must  wait  before 
they  proceed  in  their  original  suit.  I  cannot 
make  any  order  that  the  proceedings  in  the 
original  suit  be  stayed  until  the  President  has 
put  in  his  answer.  No  doubt  ways  and 
means  are  to  be  found  for  getting  the  discov- 
ery sought.  I  can  do  no  more  than  make  an 
order  staying  proceedings  until  the  answer  of 
the  United  States  is  put  in."  Prioleau  v. 
United  States,  and  Andrew  Johnson,  Law  Rep. 
2  Eq.  659. 

Freight— Assignment — Priority. — The  as- 
signee of  a  particular  freight  who  gave  to 
the  charterers  notice  of  his  security : — Held, 
entitled  in  priority  to  the  general  assignee 
of  all  freight  to  be  earned  by  the  same  ship, 
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who  was  prior  in  date,  but  gave  no  notice, 
and  took  no  steps  to  enforce  bis  mortgage 
until  after  the  particular  assignee  had  given 
notice  to  the  charterer,  and  the  cargo  had 
been  in  part  discharged.  Brown  v.  Tanner, 
Law  Rep.  2  Eq.  806. 

Will — Falsa  Demonslralio. — If  all  the  words 
of  description  are  true,  and  correctly  describe 
a  thing  certain,  the  Court  will  not  presume 
that  there  is  any  error,  so  as  to  extend  the 
meaning  of  the  words  to  something  not  pro- 
perly comprehended  in  the  express  words. 


In  1802,  testator  purchased  an  estate  called 
A.  farm,  in  the  parish  of  R.,  in  the  county  of 
H.  In  1813  and  1815  he  acquired  ad  joining 
land  in  the  parishes  of  S.  and  B.  in  the  same 
county,  which  was  thrown  into  A.  farm,  and 
occupied  therewith,  and  the  whole  thence- 
forth called  A.  farm.  By  his  will,  made  in 
1817,  he  devised  all  his  estate,  consisting  of 
A.  farm,  in  the  parish  of  R.,  in  the  county  ot 
H.,  to  trustees  : — Held,  that  the  land  in  tk 
parishes  of  S.  and  B.  did  not  pass  by  the  gpe 
cific  devise.  Pedley  v.  Dodds,  Law  Rep.  2 
Eq.  819. 


BANKKUPTCY— ASSIGNMENTS— Provimckb  op  Quebec  ajtd  Ontario. 


NAME  OF  INSOLVENT. 


Alexander,  William 

Alien,  William 

Auger,  Isidore 

Belfry,  Ira  F 

Bernard,  Joseph  Zephirin 

Blair,  James 

Bond,  Joseph 

Boyle,  Arthur 

Corey  Brothers 

Coulson,  Edward 

Cowan,  Andrew 

Crosson,  James 

Duncan,  William 

Ernst,  John  (individually  and  as) 

partner  of  John  Ernst  &  Son ) 

Fairman,  James  C 

Fay,  John 

Fraser,  Francis 

Guts*,  Thomas  Cbarlos 

Hayus,  Job ti  Joseph  (individually) 

and  M  parlour  yl  I  Jury  &  llajes., J 

Huffman,  CU*rli«  W 

Hutchinson,  Charles. . 

lamuu.  Jaim'5S  of  In  man  Bros.* 

Jackson,  Jonas  Bertram - . . 

Jont^,  William. ♦  *  ► . , 

Kerr,  John  William  

I,anmuru*x  A'  Frvrea. . . . . . 

Langstaff,  Miles 


Stanbridge  Station 

Township  of  Blanshard . 


Montreal . 
Montreal . 


Montreal . 


Stratford.. 


Leriche,  Alphemsul Individually  and ) 
as  partner  of  lupin  &  Lcrlcbe ....  j 

Tjjvwx,  It  D . 

Lindsay,  Junes...  ■  -*.* * 

Lyon.  Beth 

Madill,  Alexander 

May  rand,  George  E. , 

Mathews,  Edward ................... 

Mel n tyre,  John, ...,.,.,,.,* 

Morin,  Ed  ward  .........,.*..,,-.,... 

Ne*torT  Cornelius * . . . 

rawllng*  William 

Pelletb'r,  Joseph 

rhUlfps,  William  Magford 

Pootey,  Henry 

Robertson,  John  - .................... 

RoWnson,  Robert. .,..,..,.. 

Howell,  Joseph.. 

Russell,  George  Hiram, 

St.  Jean,  Louis  G- . . . , , . . . 

Suboenla-nk,  Samuel . . . . . 

Shaw,  Joseph E.,  ,,,....,. 

Stephens,  Charles  Nelson. , 


Stevenson,  Churls  N 
Wbitworth,  W  — 


p  llliutu  Brown  . 


BESIDES  CB. 


Montreal. 


Wendover 

Smith's  Fails'..' 


Cobourg . . 
Goderien.. 


Montreal . 


St.  Jean  Chrysosttme. 


St.Remi. 


8eaforth 

St.  Anne  de  la  Pooatiere. 


Sorel. 


Ottawa,... 
Montreal . 


Gasp6  Basin.. 


S.C.Wood.... 
A  B.  Stewart. 
J.  Amyronld. . 
Joseph  Rogers. 
N.  B.  Desmarteau 

W.  Collins 

Wesley  Tennant 
WXMittleberger 
Philip  S.Ross.... 
Thoe.  Miller.. 
James  Uolden  _ . 
£.  A.  Macnachtan 
S.  Pollock.... 


Alex.  McGregor. 

8.  C.  Wood 

T.  Sauvageau. . 
John  Whyte... 
Robert  Watson. 

A.  B.  Stewart. 

J.  Parker  Thomas 
Thos.  Churcher. . 

Thos.  Miller 

Richard  Monck. . 
Joseph  HnrsseU, 

John  Barr , 

T.  Sauvageau — 
Richard  Monck. . 


Goderien 
Gait.. 


Lindsay... 
Montreal.. 
Montreal. . 
Montreal. 

Montreal.. 

Belleville . 
London... 
Stratford.. 
Chatham.. 


T.S.Brown 

Thomas  McLean 
John  Stewart. . . 

R.M.Rose 

Margaret  Madill 
T.  Sauvageau... 

A.  J.  Donly 

8.  Pollock 

T.  Sauvageau. . . .  M 
W  .AJfitSeberger  Si 
W^Mittlebergr   " 
G.  I.  Barthe... . 
W.  8.  Williams, 
C.  8.  flayman.. 
A.W.Smith... 
George  Stevenson 
Thos.  Churcher. . 
Francis  Clemow . 
T.  Sauvageau.... 

John  Kerr 

JamesJ.  Lowndes 
Joseph  Rogers, 
WA..Mittleberj, 
George  J.  Gale.. 


JDATH  Of  JO- 
RE8IDEVCE.    Ticb  TO  riLI 
CLAIMS. 


Lindsay 

Montreal 

Gran  by 

Barrle 

Montreal.... 
Walkerton.. 
Almonte.. . . 
St.  Catharines 
Montreal... 
Stratford . . . 
Uxbridge... 
Cobourg. . . . 
ion.... 


Cayuga. 
Hamfltoi 


Hamilton. 
Montreal.. 
Chatham- 
Montreal.. 


Brantfbrd. . 
Dunnville. . 
Kingston.. 
Peterborough 
Montreal.. 
Simeoe.... 
Goderich . 
Montreal.. 
1  Catharines 
Catharines 

Sorel 

Napanee 

Toronto 

Brantfbrd... 

Sarnia. 

London 

Ottawa.  .... 
Montreal.... 

Toronto 

Gasp*  Basin 
Banie. 


irger  St  Catharines 
Owen  Sound. 


Aug.  10th 
Sept.  11th 
Sept.  2wL 
Sept  ISth 
Sept  16th 
Aug.  35th 
Sept.  18th 
Sept.  Ilth. 
Aug.  dth 
Aug.  27th 
Aug.  2Tth 
Sept.  11th. 
8eptl2th 

Aug.  rth 
Sept  18th 
Sept  2nd 
Sept  loth. 
Sept  4th 

Aug.  24th 

Aug.  34th 
Aug.  34th 
Sept.  4th 
Aug.  23rd 
Ang.Kih 
Sept  11th 
Sept  16th 
Sept  Tth 

8ept  18th 

Septl&h 
Aug.  »ts 
Sept  Tth 
Aug.fcta. 
Sept  7th 
Septlfes 
Sept  4th 
Aug.SSad. 
Sept  14th 
Sept  Uth. 
Aug.  17th 
SepLlfch 
Sept.  10th 
Aug.  Bud 
Aug.  34th 
Aug.  31* 
Aug.  28th 
8ej*.  4m 
8eptl?tb 
Sept.  5th 
53*.  4th 
Sept  14th 
Sept  9th 
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ADMISSIONS  TO  LEGAL  STUDY. 

The  number  of  candidates  presenting  them- 
selves for  admission  to  the  study  of  the  law 
exhibits  a  marked  decrease  since  the  passing 
of  the  Amended  Act  respecting  the  Bar. 
This  may  be  partly  owing  to  the  higher  stan- 
dard of  qualification  required,  but  must  also, 
undoubtedly,  be  attributed,  in  great  measure, 
to  the  recent  increase  in  the  admission  fee. 
Perhaps  nothing  could  better  demonstrate  the 
necessity  for  some  step  towards  closing  the 
flood  gates  of  the  profession,  than  the  fact  that 
scores  of  young  men  have  been  turned  aside 
irom  presenting  themselves,  by  the  addition 
of  a  few  dollars  to  the  admission  fee. 

With  respect  to  admissions  to  practice,  one 
would  not  expect  to  see  much  change  until 
those  already  admitted  to  study  have,  in  the 
course  of  time,  all  passed  into  the  ranks  of 
the  profession,  and  the  new  system  has  come 
into  full  operation.  Nevertheless,  a  consider- 
able falling  off  is  already  apparent — a  result 
due,  no  doubt,  to  the  more  rigorous  examina- 
tion to  which  candidates  are  now  subjected. 

The  list  of  admissions  in  Montreal  at 
the  last  two  Quarterly  Examinations  is  as 
follows: — 

jrNE  1867. 

admitted  to  pbactice  : — W.  A.  Lay,  A. 
£.  Mitchell,  C.  E.  Garmel,  L.  A.  Garmel,  Asa 
Gordon,  Wm.  E.  Bullock,  Edw.  Holton,  Pierre 
Brouillet. 

admitted  to  study: — P.  Lanctot,,  T.  F. 
Wood,  A.  Davies,  C.  B.  Devlin,  A.  Forget 

SEPTEMBER,  1867. 

admittfd  to  practice  : — L.  J.  Desautels, 
C.  F.  Bouthillier,  A.  Dalbec,  H.  E.  Poulin, 
M.  8ouligny,  J.  Beaupre,  A.  J.  A.  Charland, 
C.  Lalime,  J.  A.  Quinn,  W.  D.  Drummond, 
Abel  Adams. 

admitted  to  study  :— Ed.  Lareau,  J,  S. 
Perrault,  H.  Bouthillier. 


JUDICIAL  PENSIONS. 

To  the  Editor  of  the  Canada  Law  Journal : 

Mr.  Editor: — Among  the  many  matters 
which  are  being  suggested  for  the  considera- 
tion of  the  first  Parliament  of  the  Dominion, 
will  you  allow  me  to  add  one,  which  does  not 
seem  to  me  least  in  importance :  I  refer  to  the 
regulations  respecting  the  pensioning  of 
Judges.  In  England  the  Bench  is  liberally 
dealt  with  in  this  respect,  but  the  state  of 
things  in  the  Province  of  Quebec  reveals  a 
mesguinerie  unworthy  of  a  civilized  country. 
It  is  even  now  stated,  and  correctly  I  believe, 
that  the  resignation  of  one  of  the  ablest  of  our 
judges,  tendered  five  months  ago,  has  not  yet 
been  accepted,  because  there  is  no  pension 
vacant  which  can  be  applied  to  the  purpose. 
Meantime  the  Appeal  Bench  is  left  with  four 
judges.  In  the  same  way,  the  Superior  Court 
at  Montreal  suffers  from  the  absence  of  a 
judge.  These  facts  require  no  comment. 
Yours, 

X.  E.  B. 


LAW  REFORM  IN  ENGLAND. 

We  have  already  noticed  the  appointment 
of  a  Commission  in  England  to  consider  the 
practicability  of  compiling  a  Digest  of  the 
Law,  and  have  reproduced  the  interesting 
report  presented  by  the  learned  members  of 
the  Commission.  A  second  Commission  has 
now  issued  on  the  subject  of  the  Court  of 
Chancery  and  Courts  of  Law.  The  persons 
appointed  are,  Lord  Justice  Cairns,  Sir  Wil- 
liam Erie,  late  Chief  Justice  of  Common 
Pleas,  Sir  J.  P.  Wilde,  Judge  of  the  Court  of 
Probate  and  Matrimonial  Causes,  Vice-Chan- 
cellor Wood,  Mr.  Justice  Blackburn,  of  the 
Queen's  Bench,  Mr.  Justice  Montague  Smith, 
of  the  Common  Pleas,  Sir  J.  B.  Earslake, 
Attorney-General;  Sir  Roundell  Palmer,  W. 
M.  James,  Q.  C,  J.  R.  Quain,  Q.  C,  and  H. 
C.  Rothery,  A.  S.  Ayrton,  G.  W.  Hunt,  H. 
C.  E.  Childers,  John  Hollams,  and  F.  D. 
Lowndes,  Esquires.  The  task  assigned  to  the 
Commission  is,  "  to  make  diligent  and  full 
inquiry  into  the  operation  and  effect  of  the 
present  constitution  of  our  High  Court  of 
Chancery  of  England,  our  Superior  Courts  of 
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Common  Law  at  Westminster,  our  Central 
Criminal  Court,  our  High  Court  of  Admiralty 
of  England,  the  Admiralty  Court  of  our 
Cinque  Ports,  our  Courts  of  Probate  and  of 
Divorce  for  England,  the  Courts  of  Common 
Pleas  of  our  Counties  Palatine  of  Lancaster 
and  of  Durham  respectively,  and  the  Courts 
of  Error  and  of  Appeal  from  all  the  said  seve- 
ral Courts,  and  into  the  operation  and  effect 
of  the  present  separation  and  division  of  juris- 
dictions between  the  said  several  Courts. 
And  also  into  the  operation  and  effect  of  the 
present  arrangements  for  holding  the  sittings 
in  London  and  Middlesex,  and  the  holding  of 
sittings  and  assizes  in  England  and  Wales,  and 
of  the  present  division  of  the  legal  year  into 
terms  and  vacations;  and  generally  into  the 
operation  and  effect  of  the  existing  laws  and 
arrangements  for  distributing  and  transacting 
the  judicial  business  ofthe  said  Courts  respec- 
tively, as  well  in  Court  as  in  Chambers,  with 
a  view  to  ascertain  whether  any  and  what 
changes  and  improvements,  either  by  uniting 
and  consolidating  the  said  Courts,  or  any  of 
them,  or  by  extending  or  altering  the  several 
jurisdictions,  or  assigning  any  matters  or 
causes  now  within  their  respective  cognizance 
to  any  other  jurisdiction,  or  by  altering  the 
number  of  judges  in  the  said  Courts,  or  any 
of  them,  or  empowering  one  or  more  judges 
in  any  ofthe  said  Courts  to  transact  any  kind 
of  business  now  transacted  by  a  greater  num- 
ber, or  by  altering  the  mode  in  which  the 
business  of  the  said  Courts,  or  any  of  them, 
or  of  the  sittings  and  assizes,  is  now  distribu- 
ted or  conducted,  or  otherwise,  may  be  ad- 
vantageously made  so  as  to  provide  for  the 
more  speedy,  economical,  and  satisfactory 
despatch  of  the  judicial  business  now  trans- 
acted by  the  same  Courts  and  at  the  sittings 
and  assizes  respectively.  And,  further,  to 
make  inquiry  into  the  laws  relating  to  juries, 
especially  with  reference  to  the  qualifications, 
summoning,  nominating,  and  enforcing  the 
attendance  of  jurors,  with  a  view  to  the  better, 
more  regular,  and  more  efficient  conduct  of 
trials  by  jury,  and  the  attendance  of  jurors  at 
such  trials." 

The  Commissioners  are  authorized  to  exam- 
ine the  officers  of  the  respective  Courts  as 
witnesses,  and  are  to  report  within  nine  months 


from  the  18th  of  September,  date  of  issuing 
the  Commission. 


NOTICES  OF  NEW  PUBLICATIONS. 

The  American  Law  Review,  October.  Lit- 
tle, Brown  A  Co.,  Boston. — This  is  the  first 
number  of  the  second  volume.  The  contents 
of  the  current  number  show  no  falling  off  in 
interest.  An  able  article  on  "  Liability  aa 
partner"  advocates  that  the  participant  of 
partnership  profits  should  be  exempt  from  lia- 
bility in  the  five  cases  enumerated  in  the  Eng- 
lish Statute  of  1865,  viz :  when  such  profits 
are  received  as  a  remuneration  for  the  use  of 
money  lent  a  partnership  j  when  they  are  re- 
ceived in  addition  to,  or  in  lieu  of)  wage9  for 
labour  performed  in  the  capacity  of  servant 
or  agent  ofthe  partnership;  when  they  are 
received  by  way  of  annuity,  in  case  the  parti- 
cipant be  the  widow  or  child  of  a  deceased 
partner  j  and  when  they  are  received  by  way 
of  annuity  in  consideration  of  the  sale  of  the 
good  will  of  a  business  to  a  partnership-,  and 
in  addition  to  these  five  instances,  "  generally, 
when  the  participant  is  not  in  fact  a  partner* 
and  has  not  held  himself  out  as  such  to  cre- 
ditors, and  has  not  also,  either  secretly  or 
fraudulently,  enabled  others  to  gain  false  cre- 
dit by  any  act  of  his." 

Five  and  twenty  pages  of  the  Review  are 
devoted  to  a  memoir  of  the  late  Chief  Justice 
Shaw,  for  thirty  years  Chief  Justice  of  Mas- 
sachusetts, who  died  in  1861,  just  at  the  com- 
mencement of  the  civil  war.  This  is  followed 
by  a  notice  of  "A  Book  about  Lawyers,"  uf 
which  we  reproduce  a  part  in  the  present 
number. 

The  American  Law  Register,  October. 
D.  B.  Canfield  &  Co.,  Philadelphia.— Tbe 
present  number  closes  the  current  volume  of 
this  able  monthly,  which  has  been  sixteen 
years  in  existence.  An  interesting  letter,  writ- 
ten by  Dr.  Lieber  to  a  member  ofthe  femou? 
constitutional  convention,  appears  in  our  pre- 
sent issue. 

The  Upper  Canada  Law  Journal,  October. 
W.  C.  Chewett  &  Co.,  Toronto.— The  last 
number  contains  the  second  part  of  an  article 
on  the  Marriage  Laws,  with  reference  to  the 
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important  quest  ion  mooted  of  Roman  Catho- 
; .  marriages  without  banns  or  license* 

The  New  Domisios  Mokthlt,  October  and 
November,  Montreal.— Although  it  is  hard- 
1t  in  our  way  to  notice  publications  not  of  a 
legal  character,  we  cannot  forbear  ex  press- 
ing our  satisfaction  at  this  attempt  to  diffuse  a 
cheap  and  healthy  literature,  somewhat  after 
ibe  etyle  of  the  Meters.  Chambers'  publica- 
tions. The  first  two  numbers  are  exceedingly 
well  got  up,  and  the  publication  has  already 
attained  a  very  wide  circulation. 

The  New  York  Trakscript, — *  Besides 
king  the  organ  of  the  municipal  govern- 
eminent,  the  N.  Y.  Daily  Transcript  is  a  law 
:< w*  paper— the   only  daily  law  journal  we 


have  yet  seen — containing  a  large  selection  of 
English  and  American  cases. 

APPOINTMENTS. 

Major  General  Charles  Hastings  Doyle,  to 
be  Lieutenant  Governor  of  Nova  Scotia,  a  ad 
Deputy  Governor  for  the  signing  of  marriage 
licences.    (Gazetted  18th  October,  186?.) 

Colonel  Francis  Pym  Harding,  C.  B.,  to 
be  Lieutenant  Governor  of  New  Brunswick, 
and  Deputy  Governor  for  the  signing  of  mar- 
riage licences.  (Gazetted  18th  of  October, 
1867). 

Ovide  Leblanc,  Esq.,  N.  P.,  to  be  clerk  of 
the  Circuit  Court,  in  and  for  the  County  of 
Pontiac,  District  of  Ottawa, 


BAKKRUPTCY-ASSIGNMK.VTS— Provisoes  of  Qubbec  ahd  Obtarjo. 


NAME  OF  INSOLVENT. 


,  Pierre,  jtm.  ............. 

fcatty.  Benjamin. 

'  at,  Hercule, ■« 


sia^"*8' 


Bridie  John.. 
Campbell,  AJez.  WilUuti . 

miD,  Ihomut ♦  . 

.,,  Michael  I vter 

.Allan  Benjamin  ,< 
in,  Timothy  Calver. 
» Thomas  Albert.... 

._JK  f>on»Jd 

Pfebner,  Goryden. 

Robinion,  John. . .  „.►.,... 
T*  rteberrjr,  Sarouol.  ...... 

W  Mky,  Thoowus  ......<* 

Wright,  G*org*,  h  Son. . ■ 


Lachlne 

Hamilton. 

St.  Aim* ,, 

h  i  vv  ]  i  -  J  i  i  |  j  of  G  r  r  v  „  , 


RKSIDKM  ■ 


31  it  oil  i- 11  .... 
Uawkavillc.* 


H .mult. 'd 


Leamington , 


1\  is.  Brown Montreal. . , . 

J  J   Muo&h Hamilton. . . 

T,  S.  Bra  wd Montreal .... 

S.  Pollock ,  y oderieb  .  H  t 

1  'human  (.Markson  L'oronto.  .M ,. 

A!pjtT  McGregor.  Lialt.. 

Thoi.  Miller .Stratford.. . . 

H<  F.  J.  Jaek*ou .  Berlin 

W,  S.  Kobimon, .  Nmpanee.  . , , 

A .  J.  Dooly Sf  mcoe 

J.  J.  Mason. Hamilton    , . 

Nelson  W.  Moore  St.  Thomas,, 

J  MdCrme  ..< ..,     Windsor 

AW,  Smith Urantford     . 

W.  A  .M  ittleberge  P.  St,  Cathari  ne« 
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THE  UNANIMITY  OF  JURIES. 

The  following  ia  a  letter  from  Dr.  Fiuvcia 
Lieber  to  ft  member  of  the  New  York  Consti- 
tutional Convention,  revised,  with  additions, 
by  the  author .  W  e  take  i  t  from  the  A  mmcon 
Law  Register  for  October  :— 

Dear  Sir, — Observing  in  the  papers  that  you 
have  proposed  in  the  Convention  to  abolish 
the  unanimity  of  jurors  as  a  requisite  for  a 
verdict  in  civil  cases,  I  beg  leave  to  address 
to  you  a  few  remarks  on  ft  subject  which  has 
occupied  my  mind  for  many  years,  and  which 
I  consider  of  vital  importance  to  our  whole 
administration  of  justice,  Long  ago  I  gave 
(ia  my  Civil  Liberty  and  Self-Govern  me  nt) 


some  of  the  reasons  which  induced  me  to  dis- 
agree with  those  jurists  and  statesmen  who 
consider  unanimity  a  necessary,  and  even  ft 
sacred  element  of  our  honoured  jury  trial. 
Further  observation  and  study  have  not  only 
confirmed  me  in  my  opinion,  but  have 
greatly  strengthened  my  conviction  that  tfte 
unanimity  question  ought  to  be  given  up,  H 
the  jury  trial  is  to  remain  in  harmony  with 
the  altered  circumstances  which  result  from 
the  progress  and  general  change  of  things* 
Murmurs  against  the  jury  trial  have  occasion- 
ally been  heard  among  the  lawyers,  and  it  is 
by  no  means  certain  that  without  some  change 
like  that  which  I  am  going  to  propose,  the 
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trial  by  jury,  one  of  the  abutments  on  which 
the  arch  of  civil  liberty  rests,  can  be  prevented 
from  giving  way  in  the  course  of  time. 

The  present  constitution  of  our  state  per- 
mits litigants  to  waive  the  jury,  in  civil 
cases,  if  they  freely  agree  to  do  so.  This 
would  indicate  that  the  adoption  of  verdicts 
by  a  majority  of  the  jurors,  in  civil  cases, 
would  not  meet  with  insuperable  difficulty  j 
but  it  seems  to  me  even  more  important  and 
more  coneonant  with  sound  reasoning  to 
abandon  the  unanimity  principle  in  penal 
cases.  The  administration  of  justice  is  a 
sacred  cause  in  all  cases,  and  the  decision 
concerning  property  and  rights,  and,  fre- 
quently, the  whole  career  of  a  man,  or  the 
fate  of  an  orphan,  is,  indeed,  sufficiently 
important  not  to  adopt  the  majority  principle 
in  jury  trials,  if  it  implies  any  lack  of  protec- 
tion, or  if  there  is  an  element  of  insecurity  in 
it;  and  if  there  is  not,  then  there  are  many 
reasons,  as  we  shall  see,  why  it  ought  to  be 
adopted  in  criminal  cases  as  well  as  in  civil. 

At  the  beginning  of  my  "  Reflections,' '  I 
stated  the  different  reasons  of  the  failure  of 
justice  in  the  present  time.  Circumstances 
obliged  me  to  write  that  pamphlet  in  great 
haste,  in  which  I  forgot  to  enumerate  among 
these  causes  the  non-agreement  of  jurors.  It 
would  be  a  useful  piece  of  information,  and 
an  important  addition  to  the  statistics  of  the 
times,  if  the  Convention  could  ascertain, 
through  our  able  state  statistician,  the  percent- 
age of  failures  of  trials  resulting  from  the  non- 
agreement  of  jurors  in  civil,  in  criminal,  and 
especially  in  capital  cases.  This  failure  of 
agreement  has  begun  to  show  itself  in  England 
likewise,  since  the  coarse  means  of  forcing 
the  jury  to  agree,  by  the  strange  logic  of 
hunger,  cold,  and  darkness,  has  been  given 
up. 

In  Scotland  no  unanimity  of  the  jury  is 
required  in  penal  trials  j  nor  in  France,  Italy, 
Germany,  nor  in  any  country  whatever, 
except  England  and  the  United  States ;  and 
in  the  English  law  it  has  only  come  to  be 
gradually  established  in  the  course  of  legal 
changes,  and  by  no  means  according  to  a 
principle  clearly  established  from  the  begin- 
ning. The  unanimity  principle  has  led  to 
strange  results.     Not  only  were  jurors  for- 


merly forced  by  physical  means  to  agree  in  a 
moral  and  intellectual  point  of  view,  but  in 
the  earlier  times  it  happened  that  a  verdic: 
was  taken  from  eleven  jurorajif  they  agreed, 
and  the  "refractory  juror"  was  committed 
to  prison  I*  (Guide  to  English  Juries,  1682). 
I  take  the  quotation  from  Forsyth,  Hi&torv 
of  Trial  by  Jury,  1852. 

Under  Henry  II.  it  was  established  thai 
twelve  jurors  should  agree  in  order  to  deter 
mine  a  question,  but  the  "  affbrcemeiil"  •.•:" 
the  jury  meant  that  as  long  as  twelve  juror- 
did  not  agree,  others  were  added  to  the  panel, 
until  twelve  out  of  this  number,  no  matter 
how  large,  should  agree  one  way  or  the  other. 
This  was  changed  occasionally.  Under  Ed 
ward  m.  it  was  "  decided"  that  the  verdict 
of  less  than  twelve  was  a  nullity.  At  present, 
in  England,  a  verdict  from  less  than  twelve  i- 
sometimes  taken  by  consent  of  both  parties 
There  is  nothing,  either  in  the  logic  of  tie 
subject,  or  the  strict  conception  of  right,  o: 
in  the  historic  development  of  the  rule,  thai 
demands  the  unanimity  of  twelve  men,  ani 
the  only  twelve  men  set  apart  to  try  a  cause 
or  case. 

At  first  the  jurors  were  the  judges  them- 
selves, but  in  the  course  of  time  the  jury,  a* 
judges  of  the  fact,  came  to  be  separated  fror> 
the  bench  as  judges  of  the  law,  in  the  gra- 
dual development  of  our  accusatorial  tria1. 
as  contra-distinguished  from  the  inquisitorial 
trial.  It  was  a  fortunate  separation,  which 
in  no  other  country  has  been  so  clearly  per 
fected.  The  English  trial  by  jury  is  one  of 
the  great  acquisitions  in  the  development  * : 
our  race,  but  everything  belonging  to  th* 
species  of  trial,  as  it  exists  at  present,  is  by  no 
means  perfect;  nor  does  the  trial  by  jnr* 
form  the  only  exception  to  the  rule  that  all 
institutions  needs  must  change  or  be  moditiei 
in  the  course  of  time,  if  they  are  intended  to 
last  and  outlive  centuries,  or  if  they  shall  not 
become  hindrances  and  causes  of  ailment? 
instead  of  living  portions  of  a  healthy  organ- 
ism. 

The  French  and  German  rule,  and,  I  be 

*  We  have  some  doubts  about  tho  veracity  of  the 
stories  told  of  the  treatment  of  refractory  Jurors.  Fa 
haps  some  of  our  readers  mud  of  Notesjand  Queries 
can  instruct  us  on  this  point.— Ed.  JL  J. 
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lieve,  the  Italian  also,  is,  that  if  seven  jurors 
are  against  five,  the  judges  retire,  and  if  the 
bench  decides  with  the  five  against  the  seven, 
the  verdict  is  on  the  side  of  the  five.  If  eight 
jurors  agree  against  four,  it  is  a  verdict,  in 
capital  as  well  as  in  common  criminal  cases. 
There  is  no  civil  jury  in  France,  Germany, 
Italy,  Belgium,  or  any  country  on  the  conti- 
nent of  Europe. 

This  seems  to  me  artificial,  and  not  in  har- 
mony with  our  conception  of  the  judge,  who 
stands  between  the  parties,  especially  so  when 
the  State,  the  Crown,  or  the  people,  is  one  of 
the  two  parties ;  nor  in  harmony  with  the 
important  idea  (although  we  Americans  have 
unfortunately  given  it  up  in  many  cases)  that 
the  judges  of  the  fact  and  those  of  the  law 
must  be  distinctly  separated.  The  judge,  in 
the  French  trial,  takes  part  in  the  trying, 
frequently  offensively  so.  He  is  the  chief 
interrogator ;  he  intimates,  and  not  unfre- 
quently  insinuates.  This  would  be  wholly 
repugnant  to  our  conceptions  and  feelings; 
an<l  may  the  judge  for  ever  keep  with  the 
American  and  the  English  people  his  inde- 
pendent, high  position  between  and  above  the 
parties ! 

On  the  other  hand,   what  is  unanimity 
worth  when  it   is  enforced  j   or  when    the 
jury  is  "out"  any  length  of  time,   which 
proves  that  the  formal  unanimity,  the  out- 
ward agreement,    is  merely   accommodative 
unanimity,  if  I  may  make  a  word?    Such  a 
Terdict  is  not  an  intrinsically  truthful  one ; 
the  unanimity  is  a  real  "afforcement,"  or 
artificial.     Again,   the  unanimity  principle 
puts  it  in  the  power  of  any  refractory  juror, 
possibly  sympathizing  more  with  crime  than 
with  society  and  right,  to  defeat  the  ends  of 
justice  by  "holding  out."     Every  one  re- 
members cases  of  the  plainest  and  of  well- 
proved  atrocity  going  unpunished  because  of 
one  or  two  jurors  resisting  the  others,  either 
from  positively  wicked    motives,    or   some 
mawkish  reasons  which  ought  to  have  pre- 
vented them  from  going  into   the  jury-box 
altogether. 
I  ask,  then,  why  not  adopt  this  rule :  Each 
\  j*nj  thaU  consist  of  twelve  jurors,  the  agree- 
ment of  two-thirds  of  whom  shall  be  sufficient 
fvra  verdict,  in  all  cases,  both  civil  and  penal, 


except  in  capital  cases,  when  three-fourths  must 
agree  to  make  a  verdict  valid.  But  the  fore- 
man, in  rendering  the  verdict,  shall  state  how 
many  jurors  have  agreed. 

I  have  never  heard,  nor  seen  in  print,  any 
objection*  to  the  passage  above  alluded  to, 
in  which  I  have  suggested  the  abandoning  of 
unanimity,  other  than  this :  that  people,  the 
criminal  included,  would  not  be  satisfied  with 
a  verdict,  if  they  knew  that  some  jurors  did 
not  agree.  As  to  the  criminal,  let  us  leave  him 
alone.  I  can  assure  all  persons  who  have 
investigated  this  subject  less  than  I  have, 
that  there  are  very  few  convicts  satisfied  with 
their  verdict. 

The  worst  among  them  will  acknowledge 
that  they  have  committed  crimes  indeed,  but 
not  the  one  for  which  they  are  sentenced,  or 
they  will  insist  upon  the  falsehood  of  a  great 
deal  of  the  testimony  on  which  they  are  con- 
victed, or  the  illegality  of  the  verdict. 

The  objection  to  the  non-unanimity  princi- 
ple is  not  founded  on  any  psychological 
ground.  How  much  stronger  is  the  fact  that 
all  of  us  have  to  abide  by  the  decision  of  the 
majority  in  the  most  delicate  cases,  when 
Supreme  Courts  decide  constitutional  ques- 
tions, and  we  do  not  only  know  that  there 
has  been  no  unanimity  in  the  Court,  but  when 
we  actually  receive  the  opinions  of  the  minor- 
ity, and  their  whole  arguments,  which  always 
seem  the  better  ones  to  many,  sometimes  to  a 
majority  of  the  people  !  Ought  we  to  abolish, 
then,  the  publication  of  the  fact  that  a  majo- 
rity of  the  judges  only,  and  not  the  totality  of 
them,"  agreed  with  the  decision?  By  no 
means.  Daniel  Webster  said  in  my  presence 
that  the  study  of  the  Protests  in  the  House 
of  Lords  (having  been  published  in  a  separate 
volume)  was  to  him  the  most  instructive 
reading  on  constitutional  law  and  history. 
May  we  not  say  something  similar  concern- 


*  One  objection  is  probably  the  lurking  opinion  in 
the  minds  of  most  people  that  the  majority  are  not 
always  right,  and  therefore  (while  we  retain  the  pen- 
alty of  death  on  our  statute-book)  the  chances  of  the 
execution  of  innocent  men  would  be  largely  increased. 
Indeed,  Dr.  Lieber  seems  not  to  be  wholly  free  from 
this  idea,  when  he  proposes  the  arbitrary  and  clumsy 
expedient  of  requiring  nine  instead  of  eight  to  concur 
in  capital  cases.— Ed.  Law  Journal. 
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ing  many  opinions  of  the  minority  of  our 
supreme  benches? 

By  the  adoption  of  the  rule  which  I  have 
proposed,  the  great  principle  that  no  man's 
life,  liberty,  or  property  shall  be  jeoparded 
twice  by  trials  in  the  Courts  of  justice,  would 
become  a  reality.  At  least,  the  contrary 
would  become  a  rare  exception.  Why  do  all 
our  constitutions  lay  down  the  principle  that 
no  one  shall  be  tried  twice  for  the  same 
offence  ?  Because  it  is  one  of  the  means  by 
which  despotic  governments  harass  a  citizen, 
under  disfavour,  to  try  him  over  and  over 
again  ;  and  because  civil  liberty  demands 
that  a  man  shall  not  be  put  twice  to  the 
vexation,  expense,  and  anxiety  for  the  same 
imputed  offence.  Now,  the  law  says,  if  the 
jury  finds  no  verdict  it  is  no  trial,  and  the 
indicted  person  may  be  tried  over  again.  In 
reality,  however,  it  is  tantamount  to  repeated 
trial,  when  a  person  undergoes  the  trial,  less 
only  the  verdict,  and  when  he  remains  unpro- 
tected against  most  of  the  evils  and  dangers 
against  which  the  Bill  of  Rights  or  Constitu- 
tion intended  to  secure  him.  This  point, 
namely,  the  making  of  the  noble  principle  in 
our  constitution  a  reality  and  positive  actual- 
ity, seems  to  me  a  most  important  motive 
why  we  should  adopt  the  measure  which  I 
respectfully,  but  very  urgently,  recommend  to 
the  Convention.  So  long  as  we  retain  the  una- 
nimity principle,  so  long  shall  we  have  what  vir- 
tually are  repeated  trials  for  the  same  offence. 

In  legislation,  in  politics,  in  all  organiza- 
tions, the  unanimity  principle  savours  of  bar- 
barism, or  indicates  at  least  a  lack  of  deve- 
lopment. The  United  States  of  the  Nether- 
lands could  pass  no  law  of  importance  ex- 
cept by  the  unanimous  consent  of  the  States 
General.  A  single  voice  in  the  ancient 
Polish  Diet  could  veto  a  measure.  Does  not, 
perhaps,  something  of  this  sort  apply  to  our 
jury  unanimity  ? 

Whether  it  be  so  or  not,  I  for  one  am  con- 
vinced that  we  ought  to  adopt  the  other  rule 
in  order  to  give  to  our  verdicts  the  character 
of  perfect  truthfulness,  and  to  prevent  the 
frequent  failures  of  finding  a  verdict  at  all. 
I  am,  with  great  respect,  dear  Sir,  your  obe- 
dient, Francis  Lieber. 
Niw  York,  June  26/A,  1867. 


MICHAELMAS  TERM  IN  ENGLAND. 

November  is  not  a  pleasant  month,  either 
for  contemplation  in  the  prospect  or  to  en- 
dure in  fog.  The  month  commences  badly, 
for  on  the  first  of  the  month  the  municipal 
year  begins,  and  civic  strife  is  waged  in  a 
thousand  boroughs.  "Thus  bad  begins,  but 
worse  remains  behind,71  for  on  the  second  day 
the  legal  world  commences  the  year  of  litiga- 
tion, and  the  Lord  Chancellor  gives  a  break- 
fast to  Judges  and  Queen7 s  Counsel.  How 
pleasantly  that  breakfast  passes  off  we  are 
never  permitted  to  know,  for  the  institution 
is  shrouded  from  the  gaze  of  the  profane,  and 
even  from  the  outer  world  that  knows  not 
silk  at  the  bar.  In  public,  lawyers  attempt  to 
make  jokes,  and  sometimes  a  judge  doe* 
really  6ay  something  so  funny  as  to  cause  a 
loyal  laugh  from  the  bar  and  a  titter  from  the 
audience.  Whether  amongst  themselves  tie 
lawyers  joke,  whether  they  are  as  grave  a^ 
judges  and  advocates  profess  to  be  on  crimi- 
nal trials,  or  whether  Mr.  Sergeant  Eglantine 
and  Mr.  Pipkins  do  say  the  sharp  things 
which  they  occasionally  inflict  upon  juries  is 
beyond  our  knowledge  j  and  perhaps  we  are 
as  well  without  the  knowledge,  for  if  it  should 
cost  as  much  to  hear  what  is  said  on  a  festive 
occasion  as  it  costs  in  Westminster  Hall,  the 
game  would  not  be  worth  the  candle.  We  are 
proud  of  our  laws  and  our  admirable  system 
of  jurisprudence,  but  we  are  not  proud  of  our 
lawyers.  Law  is  so  cheap  in  theory,  so  costly 
in  practice,  that  it  would  be  the  merest  affec- 
tation of  gratitude  to  say  that  we  are  proud  ut' 
the  officers  of  the  law.  It  is  doubtless  a  great 
profession,  and  has  produced,  or  rather 
afforded  a  career  for  some  very  great  men. 
but  it  is  probable  that  men  like  Mansfield, 
Hardwioke,  Lyndhurst,  and  Brougham  would 
have  carved  out  for  themselves  great  nam?? 
even  if  no  such  thing  as  law  had  existed.  It 
is  only  fair,  however,  to  admit  that  the  law 
vers  will  contrast  favourably  with  the  mem 
bers  of  any  other  profession.  They  work  a- 
hard  as  medical  men,  except  in  the  long  va 
cation,  very  much  harder  than  the  clergy, 
and  nearly  as  hard  as  the  professional  politi- 
cian, when  he  is  out  of  office.  It  is  rather  a 
mockery,  certainly,  that  the  great  magnate- 
of  the  law  should  begin  with  a  breakfast  an  i 
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come  so  leisurely  down  to  Westminster  Hall 
where  many  very  anxious  suitors  are  waiting 
in  order  to  learn  their  fate  as  to  the  new 
trials,  which  if  refused,  may  lead  to  ruin. 
The  dignitaries  think  otherwise,  and  so  they 
breakfast  very  pleasantly  at  the  expense  of 
the  holder  of  the  Great  Seal,  who  may  never 
have  the  pleasure  of  entertaining  his  contem- 
poraries again,  under  which  gloomy  prospect 
he  is  sustained  by  the  certainty  of  a  retiring 
pension. 

The  commencement  of  the  legal  year  is  a 
great  event  in  the  eyes  of  young  barristers 
who  have  just  been  called,  and  the  country 
cousins  who  have  come  up  to  town  to  see  the 
fights.  To  witness  the  Lord  Chancellor  and 
the  Judges  going  down  in  procession,  is  only 
second  to  witnessing  the  Lord  Mayor's  show. 
Country  cousins  have  seen  two  judges  on  cir- 
cuit accompanied  by  the  High  Sheriff  and  his 
chaplain  and  perhaps  also  by  "javelin  men," 
tut  to  see  no  less  than  twenty-one  judges  all 
in  their  full-bottomed  wigs  and  ermine,  cheer- 
ful and  contented  like  well  fed  men  going  to 
their  amusement,  gives  a  country  cousin  a 
very  different  idea  of  the  law  than  he  enter- 
tained in  the  country.  The  very  knowing  ones 
never  care  to  see  the  whole  bench  of  judges, 
hut  to  witness  the  new  judges  going  for  the 
tiM  time  to  Westminster  Hall,  and  as  the 
judges  of  the  Court  of  Exchequer  approach, 
the  gaze  of  the  curious  is  naturally  directed 
towards  the  new  Lord  Chief  Baron,*  Sir  Fitz- 
roy  Kelly,  who  late  in  life,  after  more  than 
forty  years  practice  at  the  bar,  has  ascended 
the  judicial  bench,  from  which  a  variety  of 
contingencies  had  contributed  undeservedly  to 
exclude  him.  The  length  of  Sir  Fitzroy' s 
Kelly's  life  at  the  bar  is  such  that  he  had 
teen  all  his  contemporaries  either  seated  on 
the  bench  or  removed  altogether  from  the 
*cene.  Sir  William  Follett,  the  most  gentle- 
manly and  successful  advocate,  and  Sir  Cress- 
well  Cresswell,  the  most  sarcastic  of  judges, 
were  called  about  the  same  time  and  were 
competitors  for  the  honours  of  the  bar  with 
Sir  Fitzroy  Kelly,  Sir  Frederick  Pollock,  and 
Sir  Frederick  Thesiger.  In  their  prime  at 
the  bar  they  represented  a  brilliant  age,  bril- 

'  This  wm  written  in  November  of  last  year. 


liant  so  far  as  the  law  ever  can  be.  Their 
names  are  associated  with  the  great  criminal 
and  civil  trials  which  live  in  the  memories  of 
the  present  generation.  There  are  few  who 
have  not  heard,  and  many  who  have  read  the 
trial  of  Thurtell  for  the  murder  of  Weare,  but 
few  remember  that  the  present  Lord  Chan- 
cellor was  one  of  the  counsel  on  that  trial. 
We  remember  how  Sir  Frederick  Pollock  de- 
fended Frost,  Williams,  and  Jones  against  a 
powerful  bar,  led  by  Sir  John  Campbell  and 
Sir  Thomas  Wilde.  Sir  Fitzroy  Kelly  was 
counsel  for  Tawell,  whose  trial  first  proved 
the  use  of  the  telegraphic  wires  in  the  detec- 
tion of  crime.  In  every  shipping  case  of  im- 
portance, the  name  of  Sir  Cresswell  Cresswell 
appeared,  and  whenever  a  high-minded  and 
chivalrous  style  of  advocacy  was  required,  Sir 
William  Follett  was  sought  by  both  parties. 
The  names  which  figure  to-day  in  our  reports 
are  the  names  of  inferior  men  who  have  not 
had  the  great  advantages  enjoyed  by  the  great 
advocates  we  have  named  of  being  concerned 
in  the  great  trials  of  the  last  generation. 

In  contrast  to  the  long  and  solid  length  of 
service  at  the  bar,  which  is  closed  by  a  well- 
merited  elevation,  conies  the  promotion  of 
Lord  Justice  Cairns,  who,  at  a  comparatively 
early  age,  leaves  the  contentions  of  the  forum 
for  the  statuesque  position  of  Justice  in  the 
Court  of  Appeal.  No  ordinary  man  ought  to 
have  succeeded  a  judge  so  profound  and  so 
original  as  Sir  James  Lewis  Knight  Bruce  : 
and  Sir  Hugh  Cairns  is  not  an  ordinary  man, 
either  as  a  lawyer,  an  advocate,  or  an  orator. 
In  a  parliamentary  career  of  only  fourteen 
years  he  took  the  highest  place  ever  occupied 
by  lawyers  in  the  House  of  Commons,  and  in 
the  same  period  he  won  his  way  to  the  front 
rank  of  his  profession.  A  very  high  order  of 
intellect  is  required  at  the  equity  bar,  and 
only  men  of  the  highest  intellectual  calibre 
ever  attain  the  highest  eminence.  Sir  Hugh 
Cairns  had  to  make  his  way  in  spite  of  the 
fact  that  Mr.  Bethell,  Mr.  Roundell  Palmer, 
and  Mr.  Rolt  were  all  before  him  in  the  race, 
and  all  enjoyed  eminence,  and  deservedly  so, 
too,  before  his  claims  were  even  considered 
by  the  attorneys.  There  is  something,  how- 
ever, in  parliamentary  success  which  leads 
on  to  fortune.     A  man  who  can  make  the 
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great  special  jury  of  the  House  of  Commons 
listen  to  him  at  the  least,  and  applaud  him 
too,  is  sure  to  be  listened  to  with  respect  in 
Lincoln's  Inn,  and  at  the  bar  of  the  House  of 
Lords.  In  the  full  play  of  his  forensic  and 
parliamentary  powers  Sir  Hugh  Cairns  leaves 
the  scene  compelled,  it  is  said,  by  considera- 
tions of  health.  Mr.  Rolt,  considerably  the 
senior  of  Sir  Hugh  Cairns,  and  not  a  whit  the 
inferior  of  any  man  as  an  equity  lawyer,  ap- 
pears in  the  long  vacation  as  Attorney-Gene- 
ral. It  may  be  open  to  question  whether  our 
courts  will  now  compare  with  what  they  once 
were,  for  we  have  had  some  few  disappoint- 
ments in  recent  elevations.  There  are,  how- 
ever, still  some  great  lawyers  at  the  bar  for 
whose  elevation  we  may  confidently  look,  and 
some  great  advocates  who,  if  the  occasion 
were  to  arise,  would  shed  a  lustre  upon  the 
annals  of  the  bar.  We  hope  that  Mr.  Rolt 
will  signalise  his  advent  to  office  by  salutary 
law  reforms,  than  whom  no  man  is  better  able 
than  he  to  introduce.  The  improvement  we 
most  of  all  require  is  the  reduction  of  the  fees 
which  go  so  largely  to  increase  costs — the 
most  terrible  of  all  the  incidents  in  litigation, 
except  "the  law's  delay."  A  great  reformer . 
would  sweep  the  fees  away  which  now  hamper 
our  system,  and  so  really  bring  justice  to 
every  man's  door. 


A  BOOK  ABOUT  LAWYERS/ 
(From  the  American  Law  Review.) 
This  is  verily  the  gossip  of  the  bar.  Lawyers 
pass  their  lives  in  discussing  the  affairs  of 
others :  here  their  own  are  minuted.  The 
legal  profession* entails  upon  its  members  an 
intimate  knowledge  of  the  virtues,  the  vices, 
the  foibles,  the  weaknesses,  the  habits,  at  home 
and  abroad,  of  the  rest  of  the  world.  They 
are  even  called  on  to  become  familiar  with  the 
little  peculiarities  and  eccentricities  of  lay- 
men, who  come  to  them  for  advice,  and  en- 
trust to  them  their  family  secrets,  who,  unlock- 
ing their  closets,  invite  an  inspection  of  the 
skeletons  within.  Now,  the  profession,  of 
course,  has  no  skeletons,  for  it  is  forced  to  see 
so  many  belonging  to  others,  that  it  finds  bet- 


*By  John  Cordy  JeaflVeeon,  Barrister-at-law.  In  two 
volumes.    London :  Hurst  &  Blackett,  1867. 


ter  things  to  lock  up,  whether  in  its  closets  ill 
home,  or  safe?  at  the  office ;  but  it  has  its  hi* 
tory,  little  as  well  us  great,  with  a  strong i&.l 
a  weak  side ;  and  little^  odd  nooks  and  cor-        I 
ners  and  by-ways,  alleys  and  back  doors,  m 
well  as  the  great,  broad  stone  front  of  mSI        ! 
grandeur  and  respectability,  which  it  present        ! 
to  an  admiring  public     Mr.  Jeattreson  hi- 
chosen  to  make  these  smaller  matters  the  ob- 
ject of  his  book.      Enough  to  say,  be  hu 
treated  this  subject  quite  cleverly,  and  h&* 
managed  to  lil]   two  volumes,  of  nearly  i'aar 
hundred  pages  each,   with  entertaining  an  J 
amusing  talk  about  English   lawyers*    They 
are  presented  in  almost  every  conceivable  cir- 
cum stance,    from  the  cradle  to   the   grsrc. 
"  Lawyers  in  Arms  TI  is  the  title  of  one  <> 
chapters ;  and  such  is  the  corn  pre  lieoHvenfe* 
of  the  work,  that  one  is  ratber  surprised t- 
find  that  it  is  the  arms  of  Mars,  and  cot  tho*? 
of  Lucina,  that  are  referred  to.     Lawyers  u 
the  bar  and  on  the  bench,  on  foot  and  in  tht 
saddle,  at  home  and  abroad,  at  their  tables, 
in  their  chambers,  in  the  House  of  Common? : 
lawyers  in  love,   lawyers  on  the  stage,  mar- 
ried   lawyers,    hen-pecked  lawyers-    lawyer? 
pleading,  singing,  fighting,  jesting,  dying.  W 
are  even  told  what  they  wore,  what  they  at: 
and  drank,  when  they  rose,   and  when  they 
went  to  bet  I.     A  curious  entertainment  thi*. 
The  muse  is  not  great  and  high  and  in-p: 
There  are  no  battles,  and  statesmanship,  an- 1 
things  of  nations  j  less  of  the  heroic,  perhaps 
because  the  sight  is  from  a  valet  de  cham- 
ore's  stand   point.     Those  erect    and  digi;i 
fied  old  gentlemen,  whom  we  see  in  the  *>i  1 
prints,  with  the  fine  black  eyes  and  full  U 
tomed  wigs,  have  removed  these  tedious  co<-* 
erings  with  their  flowing  robes.      My    I 
High  Chancellor  Eldon,  becomes  u  handsome 
Jack  Scott,"   and    elopes   with  pretty    Mt^ 
Bessy  Surtees,  of  Newcastle.    Lord  Tin: 
no  longer  the  savage  old  peer,  with  over  hang- 
ing white  eyebrows,  giving  from  the  woolsack 
that  justly  celebrated  reprool  to  the  Dnk,-  vi 
Grafton,  which  American  schoolboys  deligL 
to  declaim;  but  l£ 'lazy,  keen-eyed,  loquacity 
Ned   Thurlow,fr  perplexed  where  to   find 
horse  on  which  to  ride  his  first  circuit,  l&L 
ing  the  animal  on  trial,  riding  him  the  circuit , 
and  returning  him  on  its   completion,    hH 


Digitized  by 


Google 


October,  1867.] 


THE  CANADA  LAW  JOURNAL 


81 


cause  the  animal,  notwithstanding  some  good 
points,  did  not  altogether  suit  him.'1 

It  is  the  leading  principle  of  English  profes- 
sional etiquette,  that  the  client  must  consult 
the  barrister  only  through  the  medium  of  an 
attorney ;  but  in  the  days  of  Sir  Matthew  Hale, 
and  even  long  afterwards,  this  was  far  from 
being  the  case.  At  this  time,  clients  were  in 
the  habit  of  addressing  their  counsel  personal- 
ly, and  taking  their  advice ;  and,  in  the  seven- 
teenth century,  almost  always  insisted  on  hav- 
ing personal  interviews :  and  though  their  at- 
torneys or  solicitors  usually  conducted  them 
to  the  counsePs  chambers,  and  were  present 
during  the  conference,  no  member  of  the  in- 
ferior branch  of  the  profession  deemed  himself 
affronted  or*  ill-used  if  a  client  chose  to  confer 
with  his  advocate  without  the  presence  of  a 
third  person.  Long,  too,  in  the  eighteenth 
century,  barristers  were  in  the  habit  of  acting 
without  the  co-operation  of  attorneys,  in  cases 
where  no  process  required  the  employment  of 
the  latter.  "They  were  accustomed,"  says  Mr. 
Jeaffreson,  "  to  receive  their  lay  clients  in  the 
coffee  houses  fast  by  Westminster  hall  and 
the  Inns  of  Court ;  just  as  the  eighteenth  cen- 
tury physician  used  to  sit  at  an  appointed  hour 
of  each  day  in  his  public  coffee-room,  and  write 
prescriptions  for  such  patients  as  came  to 
consult  him,  while  he  drank  his  wine.1'  The 
reader  will  recollect  that  in  one  of  the  series 
of  Hogarth's  pictures  of  "  Marriage  a  la  Mode," 
the  young  barrister,  afterwards  the  lover  and 
reducer  of  the  wife,  sits  by  and  superintends 
the  execution  of  the  marriage  settlement  j  an 
office  which  professional  etiquette  would  de- 
bar an  English  barrister  from  performing  at 
the  present  time.  So,  too,  as  to  interviews 
with  the  witnesses,  whose  testimony  the  Eng- 
lish lawyer  of  the  present  day  knows  only 
from  his  brief.  Roger  North  says  he  has 
heard  Sergeant  Maynard  say,  that  "  no  attor- 
ney made  breviate  of  more  than  the  pleadings, 
but  that  the  counsel  themselves  perused  and 
noted  the  evidences, — if  deeds,  by  perusing 
them  in  his  chamber ;  if  witnesses,  by  ex- 
amining them  there  also  before  the  trial ;  and 
L  -,  so,"  North  very  sensibly  remarks,  "were 
^1  never  deceived  in  the  expected  evidence,  as 
^Iidw  the  contrary  happens  j  the  evidence  sel- 
jinfcm  or  never  comes  up  to  the  brief,  and  the 


counsel  are  forced  to  ask  which  is  the  best 
witness.  But  the  abatement  of  such  industry 
and  exactness,  with  a  laziness  also,  or  rather 
superciliousness,  whereby  the  practice  of  law 
forms  is  slighted  by  counsel,  the  business,  of 
course,  falls  into  the  hands  of  attorneys." 

Fees  and  retainers,  also,  which  it  is  now 
unprofessional  in  England  to  receive  directly 
from  the  client,  were,  in  Sir  Matthew  Hale's 
time,  paid  to  the  barrister  from  the  client's 
own  hand.  Indeed,  the  modern  English 
fashion,  strictly  subdividing  legal  labor  and 
controlling  the  relation  of  lawyers  and  client^ 
did  not  come  into  vogue  until  the  latter  part 
of  the  eighteenth  century.  Lord  Hardwicke 
studied  in  an  attorney's  office,  and  Lord  Thur. 
low  in  a  solicitor's.  The  ancient  English  bar, 
in  this  respect,  resembled  more  closely  the 
American  than  that  of  modern  England. 

Wigs,  the  distinctive  adornment  of  both 
judges  and  bar  of  modern  times,  are  but  an 
innovation,  and  were  imported  from  France 
at  the  restoration  of  Charles  II ;  and,  though 
society  in  general  afterwards  dropped  them, 
the  profession,  with  its  love  for  precedent,  has 
retained  this  French  fashion  to  the  present 
day.  Our  green  bags  are  a  relic  of  ancient 
times.  They  are  now  never  carried  by  Eng- 
lish lawyers  j  but  on  the  stage  of  the  theatres, 
in  the  seventeenth  century,  they  were  always 
borne  by  them.  In  Wycherly's  "Plain  Deal, 
er,"  Widow  Blackacre  upbraids  the  barrister, 
who  declines  to  argue  for  her,  with  "Gads- 
boddikins!  you  puny  upstart  in  the' law,  to 
use  me  so ;  you  green  bag  carrier,  you  mur 
derer  of  unfortunate  causes,  the  clerk's  ink  is 
scarce  off  your  fingers."  It  appears,  too, 
that  in  Queen  Anne's  time,  these  green  bags 
were  carried  by  attorneys  and  solicitors  as 
well}  for  Ned  Ward,  in  "The  London  Spy," 
observes  of  a  dishonest  attorney  that  "  his 
learning  is  commonly  as  little  as  his  honesty, 
and  his  conscience  much  larger  than  his  green 
bag."  Whether  in  any  or  all  these  innova- 
tions on  the  ancient  practice,  any  improve- 
ment has  been  made,  may  be  a  matter  of  di- 
vided opinion  j  but  in  respect  to  another 
change,  there  can  be  but  one.  "  In  the  se- 
venteenth century,"  says  Mr.  Jeaffreson,  "  an 
aged  judge,  worn  out  by  toil  and  length  of 
days,  was  deemed  a  notable  instance  of  royal 
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generosity,  if  he  obtained  a  small  allowance 
on  relinquishing  his  place  in  court."  Now 
the  English  people  pay  liberal  pensions  to 
those  faithful  servants  who  have  served  them 
long  and  well.  We  still  retain  the  ungener- 
ous fashion  of  the  seventeenth  century. 

The  great  rewards  given  to  successful  mem- 
bers of  the  profession  in  England,  render  the 
lives  of  their  distinguished  lawyers  the  history 
of  the  country.  Mr.  Jeaffreson  says  the  life 
of  a  lawyer  comprises  three  distinct  periods : 
first,  the  useful  but  inglorious  labors  of  an 
overworked  barrister  j  second,  a  term  in  which 
the  more  lucrative  achievements  of  a  popular 
leader  are  diversified  by  the  triumphs  of  par- 
liamentary warfare;  third,  the  honors  and 
emoluments  of  the  woolsack  or  the  bench.  In- 
cluding those  peerages  which  have  been  won 
by  persons  whose  families  were  first  made 
noteworthy  by  great  lawyers,  as  well  as  those 
won  by  actual  lawyers,  there  were  in  the 
English  House  of  Lords,  at  the  time  of  the 
elevation  of  Lord  Campbell  to  the  peerage, 
three  dukedoms,  seven  marquisates,  thirty- 
two  earldoms,  one  viscounty,  and  thirty-five 
baronies,  held  by  "peers  who,  or  whose  ances- 
tors, have  filled  the  judicial  seat  in  England ;" 
and  the  number  is  constantly  increased  by 
the  ennoblement  of  successful  men,  the  last 
of  whom  is  Sir  Hugh  Cairns.  In  the  reply  of 
*  Lord  Thurlowto  the  Duke  of  Grafton,  already 
alluded  to,  he  says,  "  The  noble  duke  cannot 
look  before  him,  behind  him,  or  on  either  side 
of  him,  without  seeing  some  noble  peer  who 
owes  his  seat  in  this  house  to  successful  ex- 
ertions in  the  profession  to  which  I  belong." 
It  would  be  foreign  to  the  purpose  of  this  book 
about  lawyers,  to  give  any  thing  like  a  de- 
tailed history  of  these  men  j  but  a  curious  and 
entertaining  story  is  told  of  the  Great  Seal  of 
England,  and  the  vicissitudes  to  which  it  has 
been  subjected.  The  seals,  of  which  one  may 
see  the  counterparts  in  any  book  of  ancient 
English  customs,  are  certainly  not  flattering 
portraits.  Edward  the  Confessor,  who  is  sup- 
posed to  have  set  the  fashion,  appears  to  have 
been  taken  seated  on  a  low  stool,  so  that  his 
legs,  for  the  length  of  which  he  was  noted, 
have  scarcely  that  grace  which  might  be  de- 
sirable j  and  his  knees  are  brought  into  pain- 
ful proximity  to  his  chin,  making  him  resem- 


ble a  trussed  fowl  rather  than  the  "Lord"' 
anointed."  The  conservative  spirit  of  later 
kings  probably  induced  them  to  copy  their 
predecessors  down  to  the  middle  of  the 
eighteenth  century,  with  some  few  exceptions, 
—such  as  the  Conqueror,  who  appears  moufltci. 
and  Queen  Bess,  whose  expanse  of  stirT  petti- 
coat modestly  leaves  the  position  of  her  knee? 
to  the  imagination. 

The  Chancellors  were  required  to  guard  the 
royal  seal  with  the  utmost  care,  preserved  ia 
its  crimson  purse  of  state;  but,  in  spite  of  &L 
their  diligence,  the  seals  appear  to  have  been 
subjected  to  a  number  of  curious  mischance. 
When  James  the  Second   was  fleeing  free 
Whitehall,  in  1688,  he  crossed  the  Thame- 
by  night,  in  a  boat  rowed  by  a  single  sculler, 
and,  when  in  the  middle  of  the  river,  drew 
forth  the  seal  and  dropped  it  overboard;  buu 
wonderful  to    say,   it  was,   not    long  after. 
brought  to  shore  in  the  net  of  a  fishermai, 
who  restored  it  to  its  proper  keepers.    Whe: 
Thurlow  was  Chancellor,  the  seal  was  stu'ia. 
from  his  dwelling-house,  by  a   burglar  «h  • 
had  forced  his  way  in,  and  was  never  recoNer 
ed.     A  similar  attempt  was  made  to  steal  the 
Clavis  Regni  from  Lord  Chancellor  Nottin; 
ham :  but  it  happened  that  the  faithful  mar 
was  sleeping  with  the  precious  trust  hidden 
under  his  pillow;    so  that  the    thiefj  out 
Thomas  Saddler,  failed   to  find  it,  and  un- 
earned away  the  mace,  for  which  offence  b 
was  afterwards  tried  aud  hanged*    Lord  E 
don's  country  house  once  caught  lire,  aim* 
upon  the  first  alarm,  the  Chancellor,  ruanii': 
out  of  doors  with  the  seal,  which  he  100  feffl 
in  his  bed-chamber,  buried  it  in  the  oW: 
bed.     The  conflagration  increased,  and  rt* 
Lady  Eldon's  maid  servants  helped  t>  -  - 
the  water.     "  It  was,"   wrote   LorJ  El  J  t 
"really  a  pretty  sight j  for   all  the  m- 
turned  out  of  their  bedeT  and  they  fonnr 
line  from  the  water  to  the  fire  engine,  hlftfi 
the  buckets :  they  looked  very  pretty,  all  • 
their  shifts."     Perhaps  this  sight  turned  fa 
old  gentleman's  headj  for,  when  the  fire  wl 
out  and  the  sun  rose,  he  had  forgotten  wh 
he  had  buried  the  6eal,  and  hart  to  form 
whole  household  into  a  digging  party,  vl 
searched  for  some  time  before  they  disco* en 
the  buried  treasure.    In   ancient  dm 
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discarded  seals  were  always  broken  to  pieces, 
and,  until  recent  times,  with  great  complete- 
ness. When  Charles  the  First's  seal  was  sur- 
rendered to  Fairfax,  in  1646,  it  was,  by  order 
of  Parliament,  brought  to  the  bar  of  the 
House  of  Peers,  and  there  broken  to  pieces 
by  a  smith,  amidst  loud  acclamations.  In 
turn,  on  the  Restoration,  in  1660,  the  Com- 
monwealth's seal  met  a  like  fate.  For  seve- 
ral generations,  the  custom  of  breaking  dis- 
carded seals  has  been  disused;  but  the 
ceremony  of  damasking,  as  it  is  termed,  is 
still  observed.  The  Sovereign,  when  he  de- 
sires formally  to  set  aside  an  old  seal,  taps  it 
gently  with  a  hammer,  at  the  eame  time  or- 
dering his  loyal  subjects  to  regard  it  as 
smashed  and  ground  to  powder.  The  chan- 
cellor in  office  at  the  time  regards  the  seal  so 
''damasked"  as  his  special  perquisite ;  and 
a  curious  controversy  on  this  subject  arose 
between  Lord  Lyndhurst  and  Lord  Brougham, 
with  regard  to  their  respective  claims  to 
George  IV.'s  great  seal.  On  William  IV.'s 
accession,  when  an  order  in  council  for  a  new 
seal  was  made,  Lord  Lyndhurst  was  chancel- 
lor 5  but  before  this  was  complete,  and  while 
GeoigelV.'s  seal  was  in  use,  Henry  Brougham 
became  keeper  of  the  King's  conscience. 
When  at  last  the  old  seal  was  "damasked,1' 
the  question  arose  to  whom  it  fell  as  a  per- 
quisite of  office.  Lord  Lyndhurst  claimed, 
that,  as  the  order  was  made  during  his  tenure 
of  office,  the  seal  was  actually  discarded  dur. 
ing  his  chancellorship,  and  therefore  it  fell  to 
him.  On  the  other  hand,  Lord  Brougham 
argued,  that  the  order  for  a  new  seal  was  but 
a  step  prudently  taken  in  anticipation  of  the 
act  by  which  George  IV.'s  seal  was  destroyed  j 
that  whilst  the  order  was  being  executed  by 
the  engraver,  the  seal  of  George  IV.  was  in  fact 
as  well  as  theory  the  seal  of  William  IV. ;  that 
he  (Lord  Brougham)  had  held  this  seal ;  and 
had  done  business  with  it,  no  one  venturing 
to  hint  that  its  virtue  was  impaired,  or  in  any 
way  affected,  by  the  order  in  council ;  that 
the  seal  was  not  destroyed  until  William  IV. 
damasked  it,  at  which  time  he  was  the  holder. 
This  dispute  was  warmly  carried  on,  until 
William  IV.,  acting  as  arbitrator  by  the  con- 
sent of  the  parties,  terminated  the  contest  by 
a  decision,  which,  like  most  decisions  arrived 


at  by  arbitration,  was  directly  in  defiance  of 
principle  and  precedent,  but  probably  the  only 
one  which  would  have  suited  both  contestants. 
The  seal  is  made  in  two  parts, — the  obverse 
and  reverse, — being,  indeed,  separate  and  dis- 
tinct seals.  The  king,  therefore,  causing 
each  part,  at  his  own  expense,  to  be  set  in  a 
rich  silver  salver,  gave  judgment  for  both 
parties,  who  doubtless  both  "  acknowledged 
satisfaction.'1* 
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COURT  OF  QUEEN'S  BENCH. 

APPEAL  SIDE. 

Montreal,  June  8th,  1867. 
RUTHERFORD  et  al.,  (Plaintiffs  in  the 
Court  below)  Appellants  j  and  FERRES 
(Intervening  party  in  the  Court  below)  Res- 
pondent. (2).  THE  MONTREAL  AND 
NEW  YORK  RAILWAY  COMPANY  (De- 
fendants in  the  Court  below)  Appellants, 
and  FERRES  (Intervening  party  in  the 
Court  below)  Respondent. 

Intervention,  Right  of— Interest  in  suit — Dor- 
mant Partner. 

A  party  claimed  to  intervene  in  a  suit  re- 
presenting that  he  was  a  partner  of  the  plain- 
tiffs who  were  about  to  compromise  their  claim 
against  the  defendants  without  his  consent : 

Held,  that  his  intervention  was  properly  re- 
ceived. 

The  circumstauces  which  led  to  these  two 
appeals  were  briefly  as  follows: — Rigney  and 
Rutherford,  two  contractors,  in  1851,  entered 
into  two  contracts  with  the  Lake  St.  Louis  and 
Province  Line  Railway  Company,  now  repre- 
sented by  the  Montreal  and  New  York  Rail- 
way Company,  to  do  certain  work  on  the  rail- 
way. Previous  to  the  second  of  these  con- 
tracts, Rigney  and  Rutherford  admitted  Ferres 
as  a  partner  in  their  firm  for  these  contracts. 
After  the  work  was  completed,  in  1853,  the 
balance  due  was  disputed  by  the  Railway 
Company,  and  an  action  for  a  considerable 
sum  was  instituted  against  the  Company  by 
Rigney  and  Rutherford.  About  this  time  Rig-' 
ney  left  the  Province,  and  the  suit  was  car- 


*  To  be  ooncluded  in  next  number. 
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ried  on  by  Ferres  and  Rutherford,  till  1860, 
when  Rutherford,  assuming  to  act  for  himself 
and  Rigney,  without  the  knowledge  or  concur- 
rence of  Ferres,  transferred  the  claim  to  Light- 
hall,  N.  P.,  and  in  1863,  Lighthall  and  Ruth- 
erford entered  into  a  settlement  with  the  Rail- 
way Company,  by  which  the  suit  was  to  be 
withdrawn,  in  consideration  of  a  certain  sum 
in  money  and  stock,  to  be  paid  by  the  Com- 
pany, No  steps  appear  to  have  been  taken 
to  withdraw  the  suit  till  1864,  when  motions 
were  made  in  Court  for  this  purpose.  At  this 
time,  however,  Ferres,  becoming  aware  of  the 
intended  settlement,  prayed  to  be  allowed  to 
intervene  for  the  protection  of  his  rights,  and 
his  intervention  was  allowed  by  a  judgment 
of  the  Superior  Court,  rendered  by  Monk,  J., 
on  the  25th  of  April,  1864.  It  was  from  this 
judgment  that  both  the  plaintiffs  and  defend- 
ants in  the  suit  instituted  appeals. 

The  appellants  submitted  that  the  litigation 
had  been  put  an  end  to  a  year  before  the  mo- 
tions were  made  in  Court,  and  could  not  be 
revived  by  Ferres,  who  had  his  recourse 
against  his  partners. 

For  the  respondent  it  was  urged  that  the  in- 
tervention disclosed  on  its  face  sufficient  to  es- 
tablish that  he  had  clearly  a  right  to  be  in  the 
cause  to  watch  over  his  interests.  He  alle- 
ged a  partnership  with  Rigney  and  Ruther- 
ford, and  therefore  had  a  right  to  be  in  the 
case  which  they  were  about  to  settle  without 
regard  to  his  interests. 

Duval,  C.J.  Ferres  has  asked  leave  to 
intervene.  I  am  of  opinion  that  he  has  no 
right  to  intervene.  But  I  am  alone  in  this 
opinion.  My  reasons  are  that  no  party  has  a 
right  to  intervene  in  a  suit  unless  he  shows 
cause.  Now  what  does  Mr.  Ferres  complain 
of?  He  is  a  dormant  partner  of  the  plaintiffs, 
and  by  the  law  of  this  country,  a  dormant 
partner  has  no  rights  against  third  parties  : 
he  may  have  an  action  against  his  own  part- 
ners That  part  of  the  case  should,  therefore, 
be  eet  aside.  In  the  next  place,  Ferres  says, 
I  have  claims  against  my  partners,  and  I  am 
informed  that  they  are  about  to  settle  this  case 
with  the  opposite  parties  to  my  detriment.  To 
this  I  any,  suppose  this  were  true,  and  sup- 
pose they  settled  with  the  defendants,  could 
not  Ferres  bring  his  action  directly  against 


them,  founded  upon  the  fraudulent  concert 
between  them  ?  The  conclusions  of  the  petition 
in  intervention  are  certainly  strange  j  he  prays 
the  Court  that  in  case  of  contestation  of  his 
rights  by  the  plaintiffs,  the  amount  of  hi* 
rights  be  ascertained  by  arbitration.  What 
has  the  opposite  party  to  do  with  this  ?  They 
may  well  answer,  "We  have  nothing  to  say 
to  you  j  if  you  have  any  action  against  your 
dormant  partners,  exercise  that  right ;  bui 
why  do  you  ask  to  intervene,  and  pray  that 
your  rights  may  be  settled  by  an  arbitration 
which  may  last  for  years  before  this  Court 
and  in  the  meantime  we  are  to  remain  in  Court 
till  you  and  your  partners  have  settled  your 
rights.'7  It  is  said,  however,  that  this  is  an 
ticipative.  I  think  it  is  not  I  say  that  no 
party  has  a  right  to  intervene  unless  he  shows 
cause,  and  I  say  that,  taking  every  word  that 
~$t.  Ferres  says  for  granted,  he  has  shown  no 
right  to  intervene  in  this  cause.  The  defend- 
ants ought  not  to  have  their  proceedings  tied 
up  for  years,  till  it  shall  please  Mr.  Ferrer 
and  his  partners  to  settle  their  claims  against 
each  other.  I  would  at  once  have  rejected 
the  intervention. 

Johnson,  J .  This  i  s  an  appeal  from  a  judg- 
ment rendered  in  the  Superior  Court  adjudi- 
cating upon  several  motions.  The  interest* 
of  the  parties  were  represented  as  of  great 
magnitude,  and  the  case  was  very  earnestly 
argued,  but  the  point  appears  to  me  very  sim- 
ple. In  the  first  place,  there  was  an  objec- 
tion raised  to  certain  motions  of  substitution 
in  the  Court  below.  "We  only  say  that  tberv 
appears  to  be  nothing  irregular  in  these.  BisT 
the  main  objection  of  the  appellants  ia  thai 
the  judgment  appealed  trom  proceeded  to  it 
low  a  certain  intervention  presented  by  Mr 
Ferres,  the  respondent.  The  Conn  has  con  it 
to  the  conclusion  that  all  the  authorities  or. 
this  point  are  fairly  condensed  in  the  article 
of  the  Code  of  Civil  Procedure,  which  nw 
now  be  taken  as  law.  The  rule  laid  do^n  ih 
the  Code  is  that  every  one  having  an  inter 
in  the  event  of  a  pending  suit  is  entitled  to  \ 
admitted  a  party  thereto,  for  the  protection  oi 
his  rights.  (Art.  154).  This  appears  to  bi 
sufficiently  general  to  en i brace  this  case.  But 
it  is  said  that  the  respondent^  asking  leave  feg 
intervene,  does  not  disclose  upon  the  free  ol 


Digitized  by 


Google 


. 


October,  1867.] 


THE  CANADA  LAW  JOURNAL. 


85 


his  petition  sufficient  grounds  to  entitle  him 
to  intervene.  A  step  further  is  taken,  and  it 
is  said  that  although  Mr.  Ferres  may  have 
shown  good  reason  to  intervene,  yet  the  other 
party  may  have  a  good  answer.  But  we  can- 
not go  beyond  the  fact  that  the  respondent 
has  shown  a  prima  facie  right  to  intervene. 
The  other  question  can  only  be  settled  after 
an  enqutte.  It  may  be  added  that  the  right 
to  make  a  demand  in  a  Court  of  justice  is  a 
civil  right  which  can  only  be  restricted  by  le- 
gislation. But  it  is  objected  that  this  may  have 
the  effect  of  protracting  the  suit.  So  may  an 
unjust  demand.  Courts  of  justice  cannot 
control  the  justice  of  demands  as  regards  the 
right  to  make  them ;  they  can  only  control 
the  disposal  of  them.  We  think,  then,  the 
respondent  has  a  right  to  intervene,  and  be- 
yond that  the  Court  does  not  go.  The  judg- 
ment of  the  Court  below  is  confirmed. 

Druboiond,  and  Mondelet,  JJ.,  concurred. 

Judgment  confirmed,  Duval,  C.  J.,  dissent- 
ing. 

H.  Stuart,  Q.  C,  and  Cross  <fc  Lunn,  for 
the  Appellants. 

A.  &  W.  flobertson,  for  the  Respondents. 


1  (Defendant  par  reprise  oV  instance 
in  the  Court  below)  Appellant,  and  BUR- 
ROUGHS (Plaintiff  in  the  Court  below) 
Respondent. 
[  Retaining  fee — Action  for  services  rendered  as 
advocate. 

Held,  that  an  advocate  has  a  right  of  action 
r  a  retainer,  but  he  cannot  recover  from  his 
bent  more  than  the  fees  fixed  by  the  Tariff, 
nless  he  can  prove  an  agreement  with  his 
lient  that  more  than  the  taxable  fees  should 
paid. 

Held,  (per  Badgley,  J.,)  that  there  is  uo 
'  ht  of  action  in  Lower  Canada  for  a  retainer. 

i  was  an  appeal  from  a  judgment  rend- 
1  by  Monk,  J.,  in  the  Superior  Court,  on  the 
2nd  of  March,  1864.     The  action  was  institu- 
I  by  the  plaintiff  against  Louis  DeChantal, 
br  the  sum  of  £250,  being  for  value  ofser- 
\  rendered  him  by  the  plaintiff  as  advo- 
counsel  and  attorney,  and  amount  of 
ements  made  in  certain  cases  specified. 
i  declaration  contained,  besides  the  count 
meruit,  two  special  counts,  one 


for  £10?  9s.  4tL,  amount  of  fees  and  disburse- 
ments taxable  against  the  opposite  party }  the 
other  for  £150,  amount  of  retaining  fee  for 
extra  services. 

Fleas ;  1st,  that  Louie  DeChantal  had  been 
voluntarily  interdicted,  and  could  not  he  im- 
pleaded without  the  assistance  of  his  wife  who 
was  his  counsel ;  2nd,  that  Louis  DeChantal 
had  never  agreed  to  pay  a  retaining  fee,  and 
that  he  had  paid  all  the  taxed  costs  and  dis- 
bursements. Jt  was  on  the  second  plea  that 
the  case  turned. 

The  plain  tiff  produced  bills  of  costs  for  fees 
and  disbursements  amounting  to  £107  9s.  4d» 
He  also  produced  a  register  of  proceedings  in 
the  case  of  DeChantal  v.  DtCJiantal^  one  of 
the  caws  he  had  conducted  for  the  defendant, 
and  at  mqutie  examined  a  number  of  profes- 
sional men  respecting  the  total  value  of  the 
services  rendered.  The  defendant  produced 
at  cnquSte  a  number  of  receipts  given  by  the 
plain  tiff  to  Louis  DeChantal  for  different  sums, 
amounting  in  all  to  £130  10s.  7d.  The  dates 
of  these  receipts  extended  over  a  period  of  two 
and  a  half  years,  and  most  of  them  were  in 
these  words,  "  Received  for  retaining  fee." 

The  question  was  as  to  the  right  of  the  plain- 
tiff to  the  retaining  fee  of  £150-  The  Supe- 
rior Court  held  that  it  was  proved  by  the  re- 
ceipts that  DeChantal  agreed  to  pay  the  plain- 
tiff a  retaining  fee  over  and  above  his  taxed 
cost^  and  that  £150  was  a  reasonable 
amoun  L  The  de  fe  n  d  ant  was  accord  i  ngly  co  n  - 
demned  to  pay  £116  19s.  Id.,  vis.  £19  6s. 
5d.,  balance  due  upon  the  retaining  fee,  and 
£97  ft.  8dr,  due  upon  the  taxed  costs. 

From  this  judgment,  the  defendant  appeal- 
ed on  the  following  grounds  :  1st,  an  omission 
by  the  judgment  to  credit  the  defendant  with 
about  £10  charged  by  the  plaintiff,  but  not 
actually  disbursed  by  hi  rn .  2nd,  Because  the 
judgment  should  have  declared  the  plaintiff 
entitled  only  to  the  £107  of  taxable  costs,  and 
should  have  declared  this  amount  paid.  3rd, 
The  Superior  Court  should  not  have  received 
proof  of  a  quantum  meruit  to  establish  a  retail 
ing  fee,  apart  from  the  tarjjE  The  plaintiff 
not  having  alleged  an  agreement  with  De* 
Chantal  as  to  the  payment  of  a  retainer,  could 
not  get  such  retainer  by  a  quantum  meruit 
The  tariff  of  fees  established  a  contract  he- 
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tween  the  parties,  which  could  not  be  deviat- 
ed from  without  an  express  agreement,  and 
as  puch  agreement  did  not  exist  the  tariff 
was  law.  ' 

Badgley,  J.  This  is  more  a  professional  , 
question  than  anything  else.  It  is  one  of  : 
those  questions  which  are  of  interest  to  the 
bar,  and  which  require  a  little  examination. 
The  facts  of  the  case  are  these :  Mr.  Burroughs, 
an  attorney  and  advocate  of  this  Court,  was 
substituted  in  a  case  brought  against  an  old 
man  named  DeChantal.  He  took  the  case 
through  a  long  and  tedious  enqutte,  and  ob- 
tained judgment.  The  case  was  taken  to  the 
Court  of  Appeals,  and  there  the  judgment 
was  against  Mr.  Burroughs'  client.  While 
this  case  was  pending,  another  action  was 
instituted  against  DeChantal  for  a  smaller 
amount,  and  Mr.  Burroughs  again  appeared. 
An  attachment  was  issued  against  the 
defendant,  and  upon  that  attachment  Mr. 
Burroughs  appeared  also,%  and  acted  for 
DeChantal.  Execution  issued  against  the  de- 
fendant's goods,  and  Mr.  Burroughs  filed  an 
opposition.  Costs  were  incurred  in  these  va- 
rious cases  and  proceedings,  amounting  to 
£107.  The  taxed  bills  have  been  filed,  and 
there  is  no  difficulty  on  this  point.  While 
Mr.  Burroughs  was  thus  employed  as  attor- 
ney, he  was  receiving  sums  of  money  from  his 
client  from  time  to  time,  amounting  in  all  to 
£144.  No  credit  has  been  given  by  the  plain- 
tiff for  these  amounts,  but  they  have  been  es- 
tablished by  receipts  which  the  defendant  has 
produced  before  the  Court,  and  these  amounts 
are  represented  in  the  receipts  as  having  been 
paid  on  account  of  retainer.  His  client  not 
being  willing  probably  to  pay  any  further  sums, 
an  action  has  been  instituted  against  him  by 
his  attorney.  The  action  was  brought  for 
£250  i.e.  £107,  as  the  amount  of  the  bills  of 
costs,  and  £150  for  retaining  fee  for  extra  ser- 
vices. Now  the  action  is  brought  simply,  in 
the  common  assumpsit  form,  for  work  and 
labor  amounting  to  £150,  &c,  with  conclu- 
sions for  £250.  The  defendant  pleaded  that 
he  was  not  liable^for  anything  beyond  what 
the  tariff  allowed  as  taxable  costs;  that 
the  retainer  was  not  recognized  by  law,  and 
that  he  was  not  liable  to  pay  a  retainer.  The 
argument  before  this  Court  turned  solely  upon 


this  charge  for  a  retainer.  In  addition,  there 
are  some  small  items  charged  as  paid  by  Mr. 
Burroughs,  but  which  are  shown  by  the  de- 
fendant to  have  been  paid  by  him. 

The  question  then  is,  has  an  advocate  an 
action  against  an  unwilling  client  for  the  reco- 
very of  a  retainer  ?  This  is  the  whole  question. 
The  question  does  not  turn  upon  the  right  of 
the  advocate  to  receive  his  taxed  costs  which 
are  regulated  by  the  Tariff.  The  question,  as 
I  stated  before,  is  almost  entirely  a  profes- 
sional one,  and  although  it  has  already  been 
adjudged  upon,  it  may  be  well  to  go  into  it  a 
little  in  detail. 

The  question  of  the  right  of  an  advocate  to 
recover  fees  was  originally  settled  by  the  Ro- 
man law,  and  that  law  forbade  advocates  to 
make  any  bargain  with  their  clients  for  their 
fees,  and  also  interdicted  them  from  an  action 
for  their  recovery.  In  England,  the  law  dis- 
tinguishes between  advocates  and  barristers : 
the  fees  of  the  latter  are  strictly  honorary. 
Blackstone  says,  it  is  established  that  a  coun- 
sel cannot  maintain  any  action  for  hie  fees 
and  it  has  been  so  held  on  the  ground  of  pub- 
lic policy,  from  the  great  influence  of  the  ad- 
vocate over  his  client,  who  is  compelled  to  tie- 
come  dependent  on  his  skill  and  professional 
experience, 

[His  Honour  also  referred  to  the  jurispru- 
dence of  France  as  against  the  right  of  action 
of  the  advocate.] 

Under  these  circumstances,  I  would  l»e  in- 
clined to  dismiss  this  action  without  saying  a 
word  more.  But  apart  from  all  this,  the  case 
is  susceptible  of  other  considerations  which 
appear  to  have  influenced  the  Court  below  in 
rendering  judgment.  These  deserve  conside- 
ration, because  the  position  of  practitioners  at 
the  provincial  bar  is  somewhat  anomalous.  A 
lawyer  unites  here  both  professional  offices : 
he  is  an  attorney,  and  at  the  same  time  he 
fills  the  office  of  the  English  counsel  or  advo- 
cate. The  two  offices  as  they  exist  in  France 
and  England  are  not  clearly  distinguishable 
here.  In  this  union  of  offices,  the  Lower 
Canadian  lawyer  may  be  assimilated  to  pro- 
fessional men  in  the  United  States,  where 
the  advocate  may  demand  compensation. 
There  the  offices  of  attorney  and  counsel 
are  frequently  blended  in  one,  and  actions 
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for    compensation    are    sustained    in    most 
of  the   States   of  the   Union.     Our   Tariff 
rates  apply  to    the    services    of  advocates 
and  attorneys  as  taxable  against  the  losing 
party.     Costs  are  generally  given  to  the  vic- 
torious party  against  the  losing  party  by  dis- 
traction.    But  apart  from  the  Tariff,  there  is 
no  means  of  fixing  the  value  of  services  ren- 
dered by  an  attorney  to  his  client.     Ofcourse 
we  all  know  that  it  is  usual  for  a  lawyer  to 
tell  his  client,  when  asked  to  undertake  a  case, 
this  is  a  case  of  considerable  difficulty,  and 
you  must  pay  an  additional  amount,  an-i  the 
money  is  paid  down  at  once,  and  does  not  go 
into  the  account  between  the  parties.     Even 
at  a  subsequent  period  if  more  be  required,  a 
refresher  may  be  asked.     But  in  this  case,  it 
will  be  remembered  that  the  services  of  Mr. 
Burroughs  commenced  only  with  the  enquete ; 
he  took  the  case  through  the  enquite,  and 
through  the  Court  of  Appeals.     In  his  state- 
ment of  particulars,  the  amount  charged  rests 
upon  the  number  of  witnesses  examined,  the 
length  of  the  enquete,  and  finally  the  appeal. 
All  these  are  matters  that  would  be  appre- 
ciable by  the  record  itself.     The  record  has 
not  been  produced  in  the  case,  and  we  have 
only  the  testimony  of  three  professional  gen- 
tlemen, who  having  heard  stated  the  number 
of  days  the  enquete  lasted,  gave  their  opinion 
that  £150  was  a  very  reasonable  charge.  But 
can  testimony  of  this  kind,  however  respect- 
able, support  an  action  of  astumpsit  f  Then 
we  come  to  the  question  of  the  receipts.  These 
receipts  were  produced  by  the  defendant  to 
flhow  the  actual  amount  of  money  paid  by 
bira  to  his  attorney  j  and  in  these  receipts  the 
attorney  has  taken  the  precaution  to  say  that 
they  are  on  account  of  retainer.     Jt  is  admit- 
ted of  record  that  the  defendant  was  an  igno- 
rant man  who    could    not    read,  and    was 
only  able  to  sign  his  name.    He  was  ignorant 
also  of  the  nature  of  the  consideration  receiv- 
ed for  the  money  paid ;  for  it  appears  that  the 
plaintiff  refused  to  give  an  explanation  of  the 
word  retainer,  or  reienu,  although  his  client 
expressly  requested  him  to  do  so.     Many  of 
the  receipts  are  in  English,  and  the  evidence 
of  the  defendant  upon  this  subject  strongly 
supports  the  objection  arising  from  the  receipts 
themselves.     Under  these  circumstances,  the 


receipts  are  obnoxious  to  the  objection  of  be* 
ing  a  surprise  upon  his  client,  and  they  can 
only  stand  as  receipts  for  money  paid.  Even 
if  the  right  of  action  for  a  retainer  could  be 
maintained,  the  proof  to  support  the  action 
in  this  case  is  wanting.  The  plaintiff's  ac- 
tion therefore  must  be  dismissed. 

Mondelet,  J.,  concurred  in  dismissing  the 
action.  He  did  not  deny  the  right  of  action, 
but  he  thought  the  proof  was  not  sufficient. 
The  receipts  did  not  constitute  a  commence- 
ment depreuve. 

Duval,  C.  J.  I  distinctly  recognize  the  right 
of  action  of  counsel  to  recover  their  fees.    We 
have  nothing  to  do  with  English  law  in  this 
case  ;  we  have  to  do  with  the  law  of  France, 
and  in  France  the  Courts  never  interfered. 
When  an  advocate  thought  he  had  a  right  to 
complain,  he  brought  his  case  before  the  cor- 
poration of  advocates,  and  if  they  thought  it 
was  a  case  in  which  an   action  should  be 
brought,  then  the  action  was  brought  in  the 
name  of  one  of  their  own  body.     The  right  of 
action  has  also   been  recognized  in  Lower 
Canada;  I  remember  two  cases0  at  Quebec, 
and,  for  my  part,  I  never  entertained  a  doubt 
on  the  subject.     But  we  are  told  that  the 
English  law  denies  the  right  of  action.  Let  us 
see  how  the  English  law  stands :  the  counsel 
takes  care  to  get  his  fee  in  advance  from  the 
attorney,  and  then  the  attorney  brings  his  ac- 
tion for  so  much  money  paid  to  the  counsel, 
and  succee  Is.    Instead  of  the  barrister  claim- 
ing it  as  a  fee,  which  is  considered  infra  dig., 
the  attorney  claims  it  as  so  much  money  dis- 
bursed to  the  counsel.     This  is  better  to  the 
English  advocate  than  a  right  of  action.— 
Distinctly  recognizing  this  right  of  action,  as 
I  do,  we  come  to  the  consideration  of  the  pre- 
sent case.    The  plaintiff  here  appears  as  at- 
torney ad   litem,   as  well  as  counsel.     He 
has  made  his  contract   with    his  client  as 
attorney  ad  litem,  and  the  Court  cannot  go 
beyond  that  contract,  in  his  capacity  as  attor- 
ney.   But  he  says,  I  had  another  capacity, 
I  acted  as  his  counsel.   To  this  I  answer  that 
if  you  were  not  satisfied  with  what  the  tariff 
allowed  you  as  attorney,  it  was  your  duty  to 
tell  your  client  that  this  was  a  difficult  case, 


•  Not  reported. 
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and  you  required  more.  But  here  a  poor  man 
in  the  country  is  sought  to  be  charged  £150 
as  a  retainer.  If  he  had  been  told  beforehand 
by  his  lawyer,  that  his  fees  would  amount  to 
£150,  he  might  have  said  that  he  thought  he 
could  settle  the  case  for  £75,  and  get  rid  of 
the  trouble  of  litigation.  I  therefore  put  my 
judgment  in  this  case  upon  this  ground :  dis- 
tinctly recognizing  the  right  of  counsel  in 
this  country  to  bring  an  action  for  the  reco- 
very of  their  fees,  I  will  not  recognize  the 
right  of  an  attorney,  after  the  ca9e  is  over,  to 
bring  an  action  for  extra  services  as  counsel, 
without  having  notified  his  client  that  he 
would  have  to  pay  more,  and  without  ob- 
taining his  assent  to  pay  more.  In  this 
case,  there  is  in  my  opinion,  no  evidence  that 
De  Chantal  was  notified  that  the  usual  attor- 
ney's fees  would  not  satisfy  his  counsel,  and  it 
was  only  fair  and  necessary  that  he  should  be 
notified,  as  he  might  have  been  able  to  make 
a  better  settlement  himself  with  his  adversary. 
Drummond,  J.  Although  agreeing  in  prin- 
ciple with,  at  least,  two  of  the  judges,  I  dissent 
from  the  application  of  that  principle  to  the 
present  case.  The  Chief  Justice  has  men- 
tioned two  cases  at  Quebec  where  the  Courts 
granted  judgments  for  retainers.  I  remem- 
ber two  or  three  cases  here,  one  by  Mr. 
Devlin  against  Dr.  Tumblety,  in  which 
the  plaintiff  recovered  a  sum  for  his  retainer. 
I  also  remember  a  case  some  years  ago,  before 
Chief  JusticeVallidres,  in  which  I  obtained  my 
fees  as  counsel  for  the  defence  in  a  case  before 
the  Criminal  Court.  I  do  not  think  that  the 
opinion  of  the  bench  has  been,  that  no  person 
is  entitled  to  an  action  against  his  client,  unless 
there  has  been  understanding  between  them. 
But  even  supposing  this,  have  we  no  proof 
that  there  was  such  an  agreement  here  ?  I 
think  so.  I  cannot  draw  a  distinction  between 
ignorant  men  who  cannot  write,  and  those 
who  can  write.  Besides,  De  Chantal  was  a  man 
who  had  long  practice  before  this  Court;  he 
knew  well  the  meaning  of  a  retainer.  It  is 
proved  by  the  witness  Elliott,  that  he  knew 
and  said  he  was  paying  more  than  the  taxa- 
ble costs.  The  rules  followed  in  France  and 
in  England,  apply  to  the  profession  as  it  exists 
there.  In  the  United  States,  I  believe  the 
action  is  always  allowed,  and  the  profession  is 


in  a  somewhat  similar  position  here*  1  ha?e. 
therefore,  to  dissent  from  the  majority  oi  tljt 
Court.  I  would  not  confirm  the  judgment  a- 
it  stands,  but  I  think  that  Mr.  Burrou^ 
should  be  alio  wet!  his  taxed  costs,  exehiHv* 
of  what  he  has  already  received  for  retainer. 
The  KnquiU  was  Jong  and  difficult,  and  it  h 
proved  that  De  Chantal  was  in  the  habit  oi 
getting  his  receipts  for  the  money  he  paid 
during  this  time,  read  to  him  by  a  member  o! 
the  family. 

The  motifs  oi  the  judgment  are : — 

Considering  that  the  defendant  had  paid  to 
the  plaintiff,  and  advanced  for  charges  ma-it 
by  the  plaintiff,  and  not  credited  by  him  to  the 
defendant  previous  to  the  institution  of  the  ac- 
tion against  the  defendant,  the  sum  of  £144 
2s.  Hd.,  being  £36  13  11  over  and  abovethe 
sum  of  £107  9,  found  to  be  due  by  the  defen- 
dant, as  mentioned  in  the  judgment  of  the 
Court  below,  and  considering  that  the  plaintiif 
hath  not  established  in  law  his  demand  for  the 
sum  of  £150  by  him  claimed  as  retainer  in  the 
said  professional  matters  in  the  said  record 
set  out :  considering  that  the  said  sum  of  £107 
hath  been  paid  by  the  defendant  to  the  plain- 
tiff previous  to  the  institution  of  this  action, 
but  without  credit  given  therefor  by  him:— 
considering  that  in  the  judgment  rendered  by 
the  Court  below,  there  was  error,  4c.  Judg- 
ment reversed,  and  action  dismissed,  Drum- 
mond, J.,  dissenting. 

Leblanc,  Cassidy  Jb  Leblanc,  for  the  Appel- 
lant. 

Cross  <k  Lunn,  for  the  Respondent. 


HAROLD,  (plaintiff  in  the  Court  below,)  Ap- 
pellant; and  THE  CORPORATION  OF 
MONTREAL,  (defendants  in  the  Court  be- 
low,)  Respondents. 

Negligence — Contractor —Damages. 
Held,  that  a  party  is  responsible  for  the  neg- 
ligence of  his  contractor,  where  he  himself 
retains  control  over  the  contractor  and  over 
the  mode  of  work.  The  relationship  between 
them  is  then  similar  to  that  of  master  and 
servant. 

This  was  an  appeal  from  a  judgment  ren- 
dered in  the  Superior  Court  by  Monk,  J.,  oo 
the  20th  of  September,  1865,  dismissing  the 
plaintiff's  action. 
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The  action  was  instituted  for  $10,000  dam- 
agca  for  loss  sustained  in  186  2  by  the  Cor- 
[oration  laying  a  main  sewer  through  ihe 
greater  part  of  McGill  Street,  and  in  front  of 
the  plaintiff's  shoe  store.  While  this  sewer 
was  being  constructed  the  street  was  for  a 
long  time  blocked  up  with  mud  and  earth 
From  tbe  excavation ;  and  the  plaintiff's  bum- 
nesfl  as  a  shoemaker  greatly  interfered  with, 
his  receipts  were  diminished, and  his  customers 
obliged  to  go  elsewhere.  The  defendants 
pleaded  that  the  work  had  been  carried  on 
with  diligence,  so  that  the  plaintiff,  even  if  he 
had  sustained  loss,  could  not  recover.  The 
action  was  dismissed  in  the  Superior  Court  on 
the  ground  that  the  defendants  were  not  guilty 
of  negligence  or  of  any  acts  rendering  them  in 
law  liable  for  damages,  and  that  they  had  used 
all  possible  care  and  diligence  in  completing 
1 1  it1  work  *     T  he  p I  ai  n  t  i  t  f  a ppeal  ed . 

Badoley,  J.  This  is  a  case  of  some  im- 
portance with  reference  to  damages*  In  1862, 
the  Corporation  of  Montreal  determined  to 
construct  a  tunnel,  and  with  this  object  en- 
tered into  a  contract  with  Patrick  White,  The 
work  commenced  in  August,  and  the  material 
from  the  excavation  was  thrown  up,  encum* 
bering  both  the  roadway  and  foot  pavement. 
After  some  time,  the  Corporation  being  dissa* 
tisfled  with  the  progress  made,  protested  the 
contractor  that  they  would  employ  other  con- 
tractors unless  the  work  was  pushed  on  with 
tnore  speed.  A  second  and  more  formal  pro- 
test was  subsequently  served  in  the  end  of 
October,  and  on  the  following  day  the  Com- 
mittee took  the  work  out  ot  White's  hands\ 
and  a  new  contract  similar  to  the  first  was 
entered  into  with  Valin  &  Barbeau  for  the 
completion  of  the  work.  In  the  meantime, 
the  plaintiff,  a  shoemaker,  doing  a  large  retail 
business,  and  other  residents  in  the  street, 
complained  of  the  serious  loss  entailed  upon 
ifaem  by  the  blocking  up  of  the  street.  When 
the  work  was  proceeding  near  the  plaintiff's 
shop,  an  accident  occurred  by  the  Jailing  in  of 
the  sides  of  the  trench,  which  caused  much 
difficulty  and  delay.  Evidence  of  the  injury 
suffered  by  the  plaintiff  is'aflbrded  by  the  pro* 
testa  of  the  Corporation,  The  falling  in  of  the 
tides  of  the  excavation  caused  hy  the  quick- 
wind  is  no  excuse,  for  this  might  have  been 


provided  against.  The  defendants,  however, 
have  urged  that  the  work  was  done  hy  con- 
tract, and  that  the  contractor  was  not  their 
servant.  On  this  point  the  doctrine  is  that  a 
person  employing  a  contractor  is  not  liable  for 
the  negligence  of  the  contractor,  while  a  mas- 
ter is  liable  for  the  negligence  of  his  servant. 
But  there  is  this  modification  of  the  general 
doctrine,  that  where  a  man  keeps  control  over 
the  mode  of  work,  there  is  no  difference  bet- 
ween his  liability  and  that  of  a  master.  Now 
here  the  Corporation  reserved  to  themselves 
the  control  of  the  work  \  the  contractors  were 
bound  to  follow  their  directions  in  doing  the 
work,  and  the  relation  between  them  was 
therefore  that  of  mawter  and  servant.  Qui 
jhcit  per  alium  J&cit  per  se  :  he  who  makes 
choice  of  an  unskilful  person  as  his  servant  It 
liable  for  his  choice.  It  only  remains,  then, 
to  settle  the  amount  of  damage.  The  plaintiff 
has  put  in  evidence  his  sales  in  1861,  1862, 
and  1863,  to  show  the  loss  of  receipts  after  the 
obstruction  commenced.  The  Court  is  not 
disposed  to  allow  the  plaintiff  more  than  th 
loss  of  profits  during  the  extra  time  the  ob* 
st ruction  lasted,  owing  to  the  negligence  of  the 
contractors.  This  amount  has  been  fixed  at 
$273.70,  for  which  judgment  will  go  in  favour 
of  the  appellant,  with  cosk*  of  kith  Courts. 

Mokdelet,  J.  No  one  can  doubt  that  the 
facts  justify  a  judgment  against  the  Corpora- 
tion. 

DrvAL,  C.  J.  I  have  come  to  the  same  con- 
cl  usion .     T  he  j  udgme  n  t  i  s  i 

Considering  that  it  has  been  proved  that  the 
respondents  during  the  execution  and  construc- 
tion of  the  works  mentioned  in  the  declaration 
of  the  appellant,  (which  said  works  the  res- 
pondents were  by  law  authorized  to  make) 
were  guilty  of  negligence  and  of  acts  rendering 
them  liable  in  damages  to  the  appellant,  by 
obstructing  for  the  period  of  four  months,  from 
the  middle  of  September,  1SG2,  to  the  middle 
of  January,  1863,  full  and  perfect  access  to 
the  shop  and  premises,  and  causing  him  loss 
and  injury  therefrom :  Considering  that  the 
damages  have  been  proved  to  amount,  for  the 
said  space  of  time,  to  $273.70,  etc.  Judgment 
reversed,  and  judgment  for  said  amount  in 
favor  of  the  plaintiff 

Drummoito,  J.,  concurred* 
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Torrance  <fc  Morris,  for  the  Appellant. 
H.  Stuart,  Q.  C,  and  R.  Roy,  Q.  C,  for 
the  Respondents. 

June  3. 
MULLIN,  (defendant  in  the  Court  below,) 

Appellant;  and  ARCHAMBAULT  et  al., 

(plaintiffs  in  the  Court  below,)  Respondents. 
Notice  to  terminate  lease — Transmissible  right. 

Two  persons,  joint  owners  of  a  certain  pro- 
perty, leased  it,  reserving  to  themselves  the 
right  to  give  notice  terminating  the  lease  on 
their  electing  to  build.  One  of  the  joint 
owners  sold  his  undivided  half  of  the  pro- 
perty, and  notice  to  terminate  the  lease  was 
given  by  the  purchaser  and  the  owner  of  the 
other  half: — 

Held,  that  the  right  to  give  notice  was  pro- 
perly exercised  by  the  purchaser,  who  was 
substituted  in  the  rights  of  his  vendor. 

This  was  an  appeal  from  a  judgment  ren- 
dered on  the  28th  June,  1866,  by  Monk,  J., 
confirmed  in  Review,  Smith,  J.,  dissenting. 
The  action  was  instituted  by  P.  U.  Archam- 
bault  and  James  Baylis  to  obtain  the  resilia- 
tion  of  a  lease  made  by  Archambault  and  one 
Levesque  to  the  defendant  Mullin.  This 
lease,  passed  in  February,  1860,  was  for  a 
period  of  ejx  years  and  ten  months  and  a  half, 
to  be  reckoned  from  the  15th  June,  1861,  to 
the  30th  April,  1868,  and  contained  the  fol- 
lowing stipulation : 

"And  finally  it  is  understood  and  agreed 
that  the  lessors  shall  have  the  right  to  cancel 
this  lease  on  the  30th  April,  1866  or  1867,  by 
giving  the  lessee  notice  of  such  their  intention, 
in  writing,  at  least  three  months  previous  to 
the  day  on  which  they  desire  the  lease  to  ex- 
pire, and  this  right  shall  be  exercised  in  the 
event  of  their  electing  to  build,  and  not  other- 
wise." 

On  the  25th  August,  1865,  Levesque  and 
his  wife  sold  their  undivided  half  of  the  pro- 
perty to  Baylis,  who  gave  the  notice  required  to 
cancel  the  lease,  and  upon  the  refusal  of  Mul- 
lin to  give  up  the  property,  brought  the  pre- 
sent action  to  resiliate.  The  only  part  of  the 
pleas  necessary  to  be  noticed  is  that  which  set 
up  that  the  stipulation  or  reserve,  giving  the 
right  to  the  lessors  to  cancel  the  lease  on  their 
electing  to  build,  was  personal  to  the  lessors, 
and  did  not  pass  to  the  purchaser. 

The  Superior  Court  considered   that  the 


right  to  cancel  on  electing  to  build  was  not 
personal  to  the  lessors,  but  was  transmitted 
to  the  purchaser,  and  gave  judgment  in  favour 
of  the  plaintiff.  The  defendant  having  in- 
scribed the  case  for  review,  the  judgment  was 
confirmed,  Smith,  J.,  dissenting.  The  defen- 
dant then  appealed. 

The  Court  (Duval, C.  J.,  Aylwin,  Badgley, 
and  Mondelet,  JJ.,)  was  unanimously  oi 
opinion  that  Baylis  was  substituted  in  the 
rights  of  Levesque  by  his  purchase  of  Leves- 
que' s  undivided  half,  and  therefore  he  had  a 
right  to  terminate  the  lease. 

Judgment  confirmed. 

B.  Devlin,  for  the  Appellant 

P.A.O.  Archambault,  for  the  Respondent. 


MONTHLY  NOTES. 

COURT  OF  QUEEN'S  BENCH.— (Appeal 
Side.) 

June  8th,  186T. 
DUFAUX  et  al.,  (defendants  in  the  Conn 
below)  Appellants  j  and  HERSE  et  al.. 
(plaintiffs  in  the  Court  below)  Responded. 

Will — Donation — Substitution. 

This  was  an  appeal  from  a  judgment  rend- 
ered by  Smith,  J.,  in  the  Superior  Court  at 
Montreal,  on  the  26th  of  January,  1865.  TV 
action  was  instituted  by  Marie  Louise  Hera 
(and  husband),  to  recover  the  half  of  certaiL 
immoveable  property  in  Montreal.  The  d^ 
claration  set  out  that  by  acte  of  donation  or. 
the  2l8t  of  May,  1825,  Pierre  Roy  gave  to  hl^ 
son  Joseph,  the  land  in  question,  to  enjoy  i: 
d  litre  de  constitut  et  precaire,  reserving  to 
himself  the  usufruct  during  his  lifetime.  After 
the  death  of  Joseph  Roy,  this  property  was  tv 
go  to  the  children,  and,  in  default  of  children, 
to  the  other  heirs  of  the  donor.  This  dona- 
tion was  enregistered  and  published  on  th* 
28th  of  June,  1825.  Pierre  Roy  died  on  the 
16th  of  August,  1832,  without  making  a  will 
subsequent  to  this  donation.  After  his  death, 
his  son,  Joseph,  took  possession  of  the  la  ad 
in  question,  built  two  houses  upon  it,  anl 
died  without  children,  on  the  9th  of  October, 
1848.  At  the  time  of  his  death,  the  plaintiff, 
Marie  Louise  Herse,  grand-daughter  of  Pierre 
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Roy,  and  the  defendants,  Joseph  Dufaux  and 
Marguerite  Dufaux,  as  representing  their  mo- 
ther, a  sister  of  Marie  Louise  Herse,  were  the 
nearest  of  kin  to  Pierre  Roy.     Thus  on  the 
death  of  Joseph  Roy,  the  land  in  question  de- 
volved, by  virtue  of  the  deed  of  donation,  one 
half  upon  Marie  Louise  Herse,  and  the  other 
half  upon  Joseph  and  Marguerite  Dufaux. 
But,  as  the  declaration  alleged,  on  the  death 
of  Joseph  Roy,  the  defendants  illegally  took 
possession  of  the  whole,  and  continued  in  pos- 
session.   The  plaintiffs  further  alleged  that 
on  the  2nd  of  September,  1848,  Joseph  Roy 
made  a  will  bequeathing  the  land  in  question 
to  the  defendants ;  that  subsequently,  in  May, 
1857,  one  J.  Bte.  Sancer  brought  an  action 
against  the  defendants,  to  have  the  plaintiffs, 
his  debtors,  declared  proprietors  of  the  undi- 
vided half  of  the  land  willed  by  Joseph  Roy  j 
~-..\i  to  this  action  (then  still  pending),  the 
defendants  pleaded  that  the  present  plaintiffs 
tiid  ratified  the  will  of  Joseph  Roy  on  the 
i  Olh  of  December,  1848,  in  an  acte  which  was 
th?  prtambule  d  Vinvenlaire  of  the  effects  of 
JL*eph  Roy;  that  Sancer  had   inscribed  en 
jkul  against  this  acte  of  ratification,  because 
u  this  time  the  plaintiffs  were  ignorant  of  the 
ristence  of  the  deed  of  donation  j  that  Joseph 
>«if&ux,  father  of  the  defendants,  knew  of  the 
oistence  of  the  donation,  but  concealed  the 
Bci  from  the  plaintiffs.     Conclusion,  that  the 
plaintiffs  be  declared  proprietors  of  the  undi- 
vided half  of  the  land  in  question,  and  that 
the  defendants  be  condemned  to  pay  £4,000 

I  revenues  and  damages. 

Plea :  That  Pierre  Roy  made  a  will  on  the 
-L  of  December,  1821,  bequeathing  to  his 
in,  Joseph  Roy,  the  usufruct  of  all  the  pro- 
ry,  moveable  and  immoveable,  which  he 
izhi  leave  at  his  death,  the  proprUU  to  be 
tuldren's,  with  power,  in  case  he  should 

*  have  any  children,  to  dispose  of  the  pro- 
fifltf  in  his  discretion. 

Two  questions  arose :  1.  Was  the  will  made 

ty  Joseph  Roy,  disposing  of  the  property  in 

"  'ir  of  Joseph  and  Marguerite  Dufaux,  va- 

II  2.  If  it  was  not,  did  the  ratification  by 

*  plaintiff  of  the  will  of  Joseph  Roy  exclude 

•om  claiming  the  share  which  she  would 
had  in  the  property,  if  Joseph  Roy  had 


not  willed  it  to  the  defendants  ?  The  Superior 
Court  decided  these  questions  in  the  negative, 
holding  that  by  the  donation  entre  vifs,  of  the 
21st  May,  1825,  Pierre  Roy  made  over  to  his 
heirs-at-law  the  property  in  question,  reserv- 
ing to  Joseph  Roy  the  life  interest  of  the  es- 
tate ;  and  that  on  the  death  of  Joseph  Roy, 
the  property  devolved  equally  upon  the  plain- 
tiffs and  defendants.  The  Court  held,  fur- 
ther, 'that  the  effect  of  this  donation  was  such 
as  to  prevent  Joseph  Roy  from  disposing  of 
the  property  by  will,  and  therefore  the  will 
made  by  him,  under  which  the  defendants 
had  taken  possession  of  the  whole  property, 
was  null  and  void.  The  Court  lastly  held 
that  the  fact  of  the  plaintiffs  having  signed 
the  prSambule  d'inventaire,  which  did  not 
make  any  allusion  to  the  donation,  could  not 
defeat  the  pre-existing  title  of  the  heirs.  The 
Court  accordingly  declared  the  plaintiffs  the 
proprietors  of  the  undivided  half  of  the  pro- 
perty, and  ordered  an  expertise.  From  this  * 
judgment  the  defendants  appealed. 

The  following  propositions  were  submitted 
by  the  counsel  for  the  appellants  as  grounds 
for  the  reversal  of  the  judgment.  1.  By  the 
donation  of  1825,  Pierre  Roy  only  disposed  of 
the  land  in  question,  in  favour  of  his  son  Jo- 
seph, with  the  reservation  that  if  Joseph  died 
without  children,  the  property  should  return 
to  his  (Pierre's)  succession.  2.  In  the  event 
of  Joseph  not  leaving  children,  the  property 
would  be  subject  to  the  testamentary  disposi- 
tions of  Pierre  Roy,  either  before  or  after  the 
date  of  the  deed  of  donation,  and  consequently 
Joseph  Roy  could  dispose  of  it  by  will  as  he 
had  done.  3.  Even  supposing  that  the  pro- 
perty devolved  upon  the  heirs  as  the  plaintiffs 
pretended,  yet  Joseph  Roy  could  give  a  part 
of  the  property  belonging  to  the  plaintiffs  to 
his  other  legatees,  inasmuch  as  it  is  permit- 
ted to  a  testator  to  bequeath  the  property  of 
others.  4.  The  plaintiffs  expressly  ratified 
the  will  of  Joseph  Roy,  with  knowledge  of  the 
donation  of  1825,  and  could  no  longer  demand 
the  setting  aside  of  the  legacies  contained  in 
it.  5.  Assuming  that  the  plaintiff  did  not  ex- 
pressly ratify  the  will,  she  had  executed  it, 
after  being  made  aware  of  the  donation,  by 
accepting  the  legacies  contained  in  it.  6. 
After  being  aware  of  the  donation,  she  had  al- 
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lowed  more  than  ten  years  to  elapse,  without 
taking  any  Btep9  in  the  matter. 

DfttJMM<iND,  J.,  said  he  differed  from  the 
majority  of  the  Court. 

Moniielet,  J.,  was  of  opinion  that  the  judg- 
ment should  be  reversed. 

Meueihth,  J.,  after  resuming  the  facts,  ob- 
served I  hut  the  main  question  was  'whether 
Joseph  Roy  had  power  to  make  a  bequest  of 
ihe  property  in  dispute.  Now  by  the  will  of 
Pierre  Roy,  in  1821,  his  son  Joseph  was  to 
have  the  usufruct  and  enjoyment  of  all  his 
property,  and  if  Joseph  should  die  without 
leaving  any  children,  he  had  power  to  be- 
queath the  property  to  whom  he  thought  pro- 
per. But  it  was  said  that  a  substitution  had 
been  created  by  the  deed  of  donation  in  1825. 
His  Honour  did  not  think  that  such  was  the 
intention  of  the  testator,  or  that  the  deed 
should  be  construed  in  that  way.  He  believed 
that  Pierre  Roy  certainly  wished  his  son  Jo- 
seph, in  the  event  of  his  dying  childless,  to 
divide  the  property  among  the  heirs.  The 
power  thus  given  by  the  testator  to,  his  son 
was  Loth  important  and  reasonable.  Pierre 
Roy  might  reasonably  have  thought  that  this 
arrangement  would  be  best  in  the  interests  of 
his  descendants.  There  was  no  reason  to  sup- 
pose that  Pierre  Roy  intended  by  the  deed  of 
donation  to  curtail  the  powers  conferred  on 
his  son  by  his  will.  The  view  His  Honour 
tuck  of  the  case  was  substantially  that  sub- 
mitted by  the  counsel  for  the  appellants. 

Duval,  C.  J.,  concurred.  He  read  the 
judgment  of  the  Court  which  was  as  follows  : 

Consult -rant  que  feu  Pierre  Roy,  le  21  mai 
L82&|  a  Montreal,  a  fait  donation  pure,  sim- 
ple et  irrevocable  k  Joseph  Roy,  son  fils,  du 
terrain  dont  il  est  question,  pour  dudit  ter- 
rain jouir,  user,  faire  et  disposer  par  le  dit 
Joseph  Koy  d  titrede  consiitut  etprteaire,  sa 
vie  durante,  a  commencer  la  dite  jouissance 
seulement  au  deeds  du  dit  donateur,  qui  se 
reserve  la  jouissance  et  usufruit  du  dit  ter- 
rain, sa  vie  durante,  a  titre  de  constitut  et  pr^- 
caire  seulement,  et  apre-8  le  deeds  du  dit  Jo- 
seph Roy,  donataire,  la  propriSte  du  dit  ter- 
rain devaat  demeurer  a  ses  enfants  nes  en  le- 
gitime marriage,  et  a  defaut  d'enfants  nes  en 
legitime  mariage  du  dit  Joseph  Roy,  la  pro- 
priety demeurer  et  appartenir  aux  autres  h£- 


ritiers  du  donateur,  qui  en  jouiraient  et  dispo 
seraient  conformement  a  ce  que  le  dit  dona- 
teur en  aurait  dispose  et  ordonne"  par  son  tes- 
tament et  ordon nance  de  ses  dernieres  volon- 
t<§s. 

Considerant  que  le  dit  Joseph  Roy,  dona- 
taire demomme'  au  susdit  acte  de  donation,  est 
d6c6d6  sans  enfants,  et  qu'aux  termes  du  dit 
acte  de  donation,  les  biens  donnas  par  icelle 
sont  devenus  la  propriSte*  des  heritiers  da  do- 
nateur, Pierre  Roy,  pour  en  jouir  et  disposer 
conformement  &  ce  que  le  dit  donateur  avait 
ordonne*  par  son  testament  et  ordonnance  de 
ses  dernieres  volon t^s. 

Considerant  que  le  donateur,  Pierre  Roy, 
par  son  testament  recu  par  Papineau,  N.  P., 
a  Montreal,  le  15  d^cembre  1821,  a  Wgu*  a 
son  fils,  le  susdit  Joseph  Roy,  la  jouissance 
et  usufruit  de  tous  les  biens,  meubles  et  im- 
meubles  qu'il  d£laisserait  a  son  dices,  pour 
la  proprilte*  demeurer  a  ses  enfants  nis  et  a 
nattre  en  legitime  mariage,  de  disposer  de  la 
propri6t6  des  dits  biens,  tant  meubles  qu'im- 
meubles,  selon  sa  prudence  et  discretion,  sans 
etre  tenu  de  suivre  aucune  loi  d'^galite*  oude 
proportion  entre  les  petite  enfants  da  testa- 
teur,  qui  seraient  tenus  de  se  contenter  du  lot, 
qui  leur  serait  assign^  par  le  dit  Joseph  Boy, 
leur  oncle,  et  si  aucun  des  petite  enfants  da 
testateur  dlcldait  sans  enfants  legitimes,  sa 
part  serait  reversible  aux  soeurs  maternelles 
du  dit  Joseph  Roy  seulement,  ou  a  celles  de 
ses  soeurs  maternelles  qui  survivraient,  et  si 
toutes  d6c6daient  sans  enfants,  n£s  en  legiti- 
me mariage,  alors  ce  qui  leur  serait  aina 
revenu  du  chef  du  dit  testateur  serait  reversi- 
ble au  sieur  Joseph  Marie  Roy,  frore  du  tes 
tateur,  pour  en  jouir  sa  vie  durante  seule- 
ment, et  la  proprie"  t6  demeurer  k  ses  enfant* 
n6s  en  legitimes  manages,  avec  pouvoir,  dan? 
le  cas  oti  il  n' aurait  pas  d'enfants,  de  dispo- 
ser des  biens  qui  lui  seraient  6chus  du  testa 
teur,  comme  il  aviserait  et  sans  fctre  tenu 
d' observer  aucune  loi  d'egalitS  ou  de  propor- 
tion entre  les  neveux  du  dit  testateur,  lequel 
testament  a  M  confirm*)  par  le  dit  Pierre 
Roy,  par  son  dit  codicile  recu  par  Papineau, 
N.  P.,  a  Montreal,  le  12  delcembre  1831. 

ConsidSrant  que  les  dispositions  contenues 
dans  Facte  de  donation  du  21  mai  1825.  n'e- 
tant  ni  prohiWes  par  la  loi  ni  cootraires  aux 
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bonnes  moeurs,doivent  &tre  reconnuesvalables, 
*t  qu'en  vertu  d'tceUee  dispositions  le  sus-nom- 
mi  Joseph  Roy,  nls,  avait  le  droit  de  disposer 
'ies  biens  meubles  et  immeubles,  deluiss^s 
par  Pierre  Roy,  et  que  Joseph  Roy,  par  son 
testament  re^u  par  Brault,  N.  P.,  le  2  septenv 
bre  1848,  a  Montreal,  avail  Ugtx&  aux  appo- 
ints, pes  petits  neveux,  le  terrain  mentionntf 
*Uds  facte  de  donation,  (moins  lea  deux  em- 
placements qu'il  avait  Iegu6s)  pour,  par  eux, 
*es  dits  deux  petits  ueveui,  Joseph  et  Mar 
guerite  Dufaux,  en  disposer  en  toute  propria to*, 
4  compter  de  la  majority  du  plus  jeune  des 
deuxquTil  avait  14gu£,  en  outre,  un  autre  ter* 
rain  aux  appelant*,  et  que  quant  a  tout  le 
reate  de  ees  biens,  il  en  avail  donne"  la  moitid 
iii ix  appelant.*,  et  Tautre  moitia*  en  jouissance 
i  fintim^e,  et  la  propria  a  ees  enfants,  et 
qu1il  avait  de"clar6  que  ces  legs,  ainsi  faite  en 
joolsaance  a  I'inlime,  6taii  pour  servir  d'ali- 
ment  I  ses  enfants,  etqu*ilsne  pourraientetre 
eabts  ni  alie'ne'a  sous  quelque  prrfHextc  quece 
fill;  qu'il  avait  de  plus  ordonna  que  si  quel- 
qu'un  de  ses  petits  neveux  de'ce'dait  sans  en- 
faoU,  ea  part  accroitrait  »  ses  frercs  et  sueurs : 

ConsidSr&nt  qu'en  vertn  des  die  positions 
eontenuea  tant  dans  le  dit  note  de  donation,  le 
testament  et  le  codicile  du  dit  Pierre  Roy  que 
ians  le  testament  du  dit  Joseph  Ruy,  la  de- 
uianderesse  Marie  Louise  Herse  nTa  droit  a 
aucuite  partie  des  conclusions  de  aa  declara- 
tion, et  en  consequence  innrme  le  jugement 
fTOnonce*  par  la  Cour  Suptfrieure,  &e. 

Judgment  reversed  and  action  dismissed, 
Drcmhond,  J*,  dissenting. 

Dorian  &  Dorian;  for  tbe  Appellants, 

E.  Barnard j  for  the  Respondents. 


POITEVIN  (plaintiff  in  the  Court  below), 
Appellant;  and  MORGAN  (defendant  in 
the  Court  below  J,  Respondent. 

Action  for  Slander — New  TSiaL 
This  was  an  appeal  from  a  judgment  of  the 
Superior  Court  rendered  by  BadgUyf  J.,  on 
the  28th  of  February,  1866.  (See  Vol.  1,  L, 
C.  Law  Journal,  pp.  120,  121.)  The  action 
had  been  instituted  by  a  clerk  for  $10,000 
damages  for  verbal  blander  against  his  em* 
ployer.  Tbe  plaintiff  had  been  dismissed  from 
the  service  of  the  defendant  for  improper  con- 


duct and  dishonesty,  in  sending  goods  out  of 
the  defendant's  store  to  a  confederate,  without 
charging  them  in  tbe  books.  The  case  was 
tried  before  a  special  jury,  and  the  plaintiff 
obtained  a  verdict  for  $300  damage?.  It  was 
from  the  judgment  setting  aside  this  verdict, 
and  ordering  a  new  trial,  that  the  plaintiff  in- 
stituted the  present  appeal, 

DrTAL,  C*  J.,  said  there  were  some  cases  of 
which  the  less  said  the  better.  It  was  diffi- 
cult to  understand  why  the  plaintiff  should 
have  thought  proper  to  bring  his  case  before 
that  Court,  The  judgment  ordering  a  new 
trial  must  be  confirmed. 

Mttt  edith,  C.  J.  (S.  C.)  Pur  mm  ox  [>,  and 
Moxhelet,  J  J,,  concurred* 

Chapleau  £*  Rairmlle,  for  the  Appellants 

John  Monk)  for  the  Respondent, 


LEPROHON,  tt  at,  (defendants  in  the  Court 
below),  Appellants ;  and  V ALLEE  (plain- 
tiff in  the  Court  below),  Respondent* 

Will—Proprejictif. 

This  was  an  appeal  from  a  judgment  ren- 
dered by  Smitht  J,,  in  the  Superior  Court  at 
Montreal,  on  the  30th  of  April,  1863,  grant- 
ing the  conclusions  of  the  plaintiff  rs  decla- 
ration, and  condemning  the  defendants  to  pay 
the  sum  of  £££.*. 

The  facta  of  the  case  are  as  follows  r — 
Edouard  Marlial  Ijeprohon,  by  will,  made  the 
24th  March,  1S0G,  left  £2000  to  each  of  his 
six  children,  and  in  the  will  stated  the  amount 
which  each  had  received  en  auancement  dfhoi~ 
ricy  which  was  to  be  deducted  from  the  £2000, 
the  balance  to  be  paid  after  his  wife's  death. 
The  balance  coming  to  Marie  Louise  Leprc* 
hon,  one  of  the  daughters,  waa  £685,  In  the 
event  of  the  death  of  any  child  of  the  testator 
before  him,  the  legacy  made  to  such  child  was 
to  go  to  his  or  her  children  to  be  propre  to 
such  children.  Marie  Louise  Leprohon  died 
in  1858,  leaving  a  minor  child,  Louis  Gregory, 
by  her  marriage  with  John  U.  Gregory,  The 
testator  died  in  1859,  and  Louis  consequently 
took  his  mother's  legacy.  This  child  died 
subsequently  at  the  age  of  three,  and  the 
question  then  arose  as  Co  who  were  his  heirs 
with  respect  to  the  sum  of  £685,  balance  of 
the  legacy  of  £2,000,     The  father,  JohnU' 
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^Gregory,  claimed  this  sum  from  the  uncles 
and  aunts  of  the  child,  and  his  claim  not  be- 
ing admitted  by  them,  he  ceded  his  rights  to 
Alexandre  Valine,  the  plaintiff,  who  brought 
the  present  action. 

The  defendants  pleaded  that  the  sum 
claimed  from  them  was  a  propre  which  Mr. 
Oregory  could  not  inherit  from  his  son.  They 
also  alleged  that  the  transfer  by  Gregory  to 
*tbe  plaintiff  had  not  been  legally  signified. 

The  Superior  Court  maintained  the  plain- 
.tiff's  action,  on  the  ground  that  the  testator 
■could  not  by  his  last  will  and  testament  con- 
stitute a  sum  of  money  &  propre,  and  that  the 
legacy  in  question  was  a  moveable.  The  de- 
fendants appealed. 

Duval,  C.  J.,  said  they  were  all  of  opinion 
that  the  judgment  must  be  reversed  for  the 
reasons  stated  in  the  ConsidSrants. 

Badglev,  J.,  said  it  was  quite  clear  that 
the  testator  intended  his  property  to  be  equally 
distributed  among  his  children,  and  it  was 
also  clear  that  he  wished  the  husbands  of  the 
daughters  to  participate. 

Drummond,  and  Mondelet,  JJ.,  concurred. 

The  Considiranis  of  the  judgment  are  as 
follows : — 

Vft  que  E.  M.  Leprohon,  par  pon  testament 
fait  et  recu  par  le  Leblanc  et  couirere,  N.  P., 
a  Montreal,  le  24  Mars  1856,  a  entre  autres 
legs  et  dispositions  solennelles,  ordonnS  comme 
condition  absolue  du  legs  universel  y  contenu, 
que  tous  les  deniers  qui  se  trouveraient  dans 
la  succession  apres  les  dettes  et  charges 
payees,  seraient  propres  aux  eniants  du  testa- 
teur,  et  seraient  employees  en  achat  d'he^ri- 
tages  et  de  parts  de  Banques  qui  seraient 
egalement  propres  aux  dits  enfants  en  vertu 
du  dit  testament.  Considerant  que  la  recla- 
mation du  demandeur  est  fondee  sur  une  ces- 
sion transport  a  lui  consenti  par  Gregory, 
pere  du  mineur  enfant  et  legataire  du  testa- 
teur,  lequel  Gregory  pretend  avoir  herite  en 
sa  qualite  de  pere  du  dit  mineur  des  deniers 
par  lui  cedes  et  transported:  Considerant 
que  les  deniers  ainsi  transported  sont  partie 
des  deniers  legues  par  le  testateur  sus  nomine 
au  dit  mineur  Louis  Gregory,  et  d*  apres  les 
dispositions  contenues  dans  le  susdit  testa, 
merit  doivent  etre  distribute  comme  biens 
propres  dans  la  succession    du    dit  enfant 


mineur,  et  en  consequence  que  le  dit  Gregory 
comme  pere  du  dit  enfant,  n'a  pas  heritl  dea 
dits  deniers  et  n'a  pu  les  transporter  au  de- 
mandeur :  Considerant  en  consequence  que 
dans  le  jugement,  il  y  a  erreur,  Ac.  Judg- 
ment reversed,  and  action  dismissed. 

Lafrenaye  &  Armstrong,  for  the  Appellants. 

Leblanc,  Cassidy,  &  Leblanc,  for  the  Res- 
pondents. 


RECENT  ENGLISH  DECISIONS. 

Winding  up— Contributory, — A.  on  being 
invited  to  become  a  director  of  a  banking 
company  about  to  be  established  gave  a  ver 
bal  assent,  provided  he  should  be  satisfied 
that  a  certain  proportion  of  the  capital  had 
been  subscribed,  and  that  certain  persons 
named  in  the  prospectus  as  directors  would 
actually  join  the  board.  He  attended  one 
board  meeting,  and  so  far  took  part  in  the 
business  as  on  that  occasion  to  sign  a  cheque 
together  with  one  of  the  directors.  On  re- 
ceiving, a  few  days  afterwards,  a  letter  of 
allotment  of  the  shares  necessary  to  qualify 
him,  he  at  once  returned  it,  declining  at  the 
same  time  to  act  as  director,  as  he  was  not 
satisfied  upon  the  two  points  stipulated  for 
by  him.  The  secretary  wrote  back,  static 
that  A' 8  "resignation"  had  been  accepted. 
A.  had  nothing  more  to  do  with  the  bank. 

Held,  that  he  was  not  liable  as  a  contribu- 
tory.    Austin's  case,  Law  Rep.  2  Eq.  435* 

Set-off— Banker's  Lien. — A.  being  indebted 
to  bank  B.  for  advance?,  handed  Lo  them  cer 
tain  marginal  receipts  of  bank  C.  for  £2W, 
representing  deposits  lodged  there  until  advice 
of  payment  of  certain  bills  on  a  firm  at  Bom* 
bay,  and  discounted  by  A.  with  that  bank  . 
the  course  of  dealing  being  for  hank  C-,  tipt»d 
receiving  the  bills,  to  pay  over  to  A.,  or  plate 
to  his  credit  in  his  banking  account,  less  that. 
the  full  discount  value  of  the  biUs,  retaining 
the  difference  as  a  security  for  payinwrt  in 
full  at  maturity  of  the  discounted  bills.  When 
advised  that  the  bills  had  been  paid  ia  Jul!, 
the  bank  was  in  the  habit  of  carrying  orer 
the  retained  margin  to  the  credit  of  A.  in  hi* 
general  banking  account.  Notice  of  A 'a  as- 
signment of  the  marginal  receipts  was  gi^o 
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ly  2.  to  C,  on  the  same  day  that  A.,  who 
was  largely  indebted  to  C,  upon  an  over* 
drawn  account,  and  upon  contingent  liabili- 
ties upon  bills  of  exchange  not  then  matured, 
speeded  payment : — Held,  as  between  B. 
and  0»f  that  B,  was  entitled  to  the  £2000 
covered  by  the  marginal  receipts,  subject  only 
lo  a  set-off  of  any  sums  actually  due  and  pay- 
able to  C*  by  A.  al  the  time  when  such  mar- 
ginal receipts  became  payable,  upon  liabili- 
ties contracted  before  notice  was  received  by 
C.  of  the  assignment  to  B.  Jeff  ryes  r,  Agra 
and  Mastcrmaris  Bank)  Law  Hep.  2  Eq,  674. 

Bonus  to  Trustee  or  Mortgagee,— A  trustee 
has  no  right  to  exact  or  charge  any  remunera- 
tion or  bonus  in  respect  oi  great  advantages 
accrued  to  the  cestui*  que  trust  from  services 
incident  to  the  performance  of  the  duties  im- 
posed by  the  deed  of  trust,  Barrett  v.  Hart* 
ley.  Law  Rep.  2  Eq.  789. 

Master  and  Servant— Liability  of  Master  to 
Servant  Jar  Negligence— Foreman  a  Fellow 
Servant — Hie  rule,  that  a  master  is  not 
liable  to  a  servant  for  injuries  sustained 
from  the  neglige uce  of  a  fellow  servant  in 
their  common  employment,  is  not  altered 
Ly  the  fact  ifaat  the  servant  guilty  of  negli- 
gence is  a  servant  of  superior  authority, 
whose  lawful  directions  the  other  is  bound 
to  obey. — The  defendant  was  a  maker  of 
locomotive  engines,  and  the  plaintiff  was 
in.  his  employ.  An  engine  was  being  hoisted 
(lor  the  purpose  of  being  carried  away)  by 
a  travelling  crane  moving  on  a  tramway 
resting  on  beams  of  wood  supported  by 
piers  of  brickwork.  The  piers  had  been 
recently  repaired,  and  the  brickwork  was 
fresh.  The  defendant  retained  the  general 
control  of  the  establishment  but  was  not 
present  j  his  foreman  or  manager  directed  the 
crane  to  be  moved  on,  having  just  before  or- 
dered the  plaintiff  to  get  on  the  engine  to  clean 
It*  The  plaintiff  having  got  on  the  engine, 
the  piers  gave  way,  the  engine  fell,  and  the 
plai n tiff  was  i  n  j ur ed .  This  was  the  first  ti me 
the  crane  had  been  used  and  the  plaintiff 
employed  in  this  manner  i  —  Heidj  that 
there  was  no  evidence  to  fix  the  defen. 
dant  with  liability  to  the  plaintiff:  for  that, 
assuming  the  foreman  to  have  been  guilty 
of  negligence   on    the    present  occasion,    he 


was  not  the  representative  of  the  master 
so  as  to  make  his  acts  the  acts  of  the  master ; 
he  was  merely  a  fellow  servant  of  the  plain- 
tiff, though  with  superior  authority;  and  there 
was  nothing  to  show  that  he  was  not  a  fit  per- 
son to  be  employed  as  foreman ;  neither  was 
there  any  evidence  of  personal  negligence  on 
the  part  of  the  defendant,  as  there  was  nothing 
to  show  that  he  had  employed  unskilful  or 
incompetent  persons  to  build  the  piers,  or 
that  he  knew,  or  ought  to  have  known,  that 
they  were  insufficient  Felt  ham  v.  England* 
Law  Rep.  2  Q.  B.  33, 

Drhfttr  and  Creditor — Composition  Deed — 
Fraud. — Declaration  on  the  money  counts  n 
Plea,  that  by  a  deed  of  arrangement  made 
in  pursuance  of  the  law  of  New  South 
Wales,  and  made  between  the  defendant 
of  the  first  part,  certain  trustees  of  the 
second  part,  and  the  creditors  of  the  de- 
fendant named  in  a  schedule  to  the  deed 
of  the  third  part,  the  defendant  assigned 
all  his  estate  to  the  trustees  in  trust  for 
distribution  equally  among  all  his  credi- 
tors; and  that  by  the  deed  the  parties  of 
the  first  and  second  parts  did,  if  and  when 
the  deed  should  have  been  executed  by  four 
fifths  in  number  and  value  of  the  creditors, 
release  the  defendant  from  al!  demands,  &c. : 
that  the  deed  was  executed  by  such  majority, 
and  amongst  others  by  J.  W>  D.  (one  of  the 
plaintiff*)  ,  and  that  the  defendant  was  re- 
leased from  all  causes  of  action.  The  repli- 
cation, on  equitable  grounds,  averred  that  the 
plaintiff,  J.  W.  D.T  executed  the  deed  on  the 
faith  of  the  several  provisions  therein  con- 
tained, but  that  it  was  never  executed  by  any 
of  the  other  plaintiffs-  that  the  defendant 
agreed  with  certain  of  his  creditors,  being 
other  than  the  plaintiffs,  to  pay  or  secure  to 
such  creditors,  in  consideration  of  their  exe- 
cuting the  deed,  certain  pecuniary  and  valu- 
able benefits  and  preferences  over  the  others^ 
and  thereby  induced  such  preferred  creditors 
to  execute  the  deed  <  and  that  such  agreement 
was  made,  and  such  execution  by  the  preferred 
creditors  procured,  without  the  knowledge  or 
consent  of  the  plaintiffs  or  of  the  creditors  ot 
the  defendant  other  than  the  preferred  credi- 
tors j  and  that  the  defendant  procured  the 
deed  to  be  executed  by  such  majority  as  in 
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the  plea  mentioned  by  the  fraudulent  agree- 
ment:— Held,  on  demurrer,  that  the  deed 
-was  void  against  the  plaintiffs,  on  the  ground 
that,  m  order  to  make  such  a  deed  binding 
upon  the  creditors,  there  must  be  perfect  good 
faith  between  all  the  creditors  and  the  debtor, 
and  nu  creditor  be  induced  to  sign  the  deed  in 
con  sequence  of  receiving  some  benefit  beyond 
the  rest  of  the  creditors.  Dauglish  v. 
Tc&nent,  Law  Rep.  2  Q.  B.  49. 

Qiic  Warranto —  Void  Election. — The  Court 
will  make  a  rule  for  a  quo  warranto  inform- 
ation absolute,  although  the  defendant  has 
resigned  the  office,  and  his  resignation  has 
iieetj  accepted  before  the  rule  was  obtained, 
where  the  object  of  the  relator  is,  not  only 
to  cause  the  defendant  to  vacate  the  office, 
but  to  substitute  another  candidate  at  once 
in  the  office;  as  in  such  case  the  relator 
is  entitled  to  have  judgment  of  ouster  or  a 
disclaimer  entered  on  the  record.  Regina  v. 
Blizwd,  Law  Rep.  2  Q.  B.  55. 

Company — Registration  of  Transfer  of 
Shares.— Section  16  of  8  Vict.  c.  16,  (Eng. 
Stat)  enacts  that  no  shareholder  shall  be 
entitled  to  transfer  any  share,  after  any 
call  has  been  made  in  respect  thereof,  until 
he  shall  have  paid  such  call,  nor  until  he 
eh  all  have  paid  all  calls  for  the  time  being 
due  on  every  share  held  by  him: — Held, 
that  the  section  only  applies  to  the  transfer  of 
shares  on  which  a  call  can  be  and  has 
been  made,  and  has  no  application  to  the 
transfer  of  shares  on  which  all  the  calls  have 
been  paid  j  and  a  company,  therefore,  is 
bound  to  register  a  transfer  of  stock,  although 
the  transferror  be  the  holder  of  shares  onwhich 
there  are  calls  unpaid.  Hubbersty  v.  The 
Manchester,  Sheffield  and  Lincolnshire  Rail- 
way Co.,  Law  Rep.  2  Q.  B.  59. 


A  Quaker  Juror. — On  Monday,  at  the 
Court  of  Quarter  Sessions,  Darlinghurst,  the 
name  of  a  juror  was  called,  and  in  response, 
aa  elderly  man  with  a  low-crowned  and  very 
broad-brimmed  hat  on  his  head,  made  his  ap- 
jjenrance,  to  the  slight  astonishment  of  the 
jud^e  a  ad  the  amusement  of  many  spectators. 
The  following  interesting  dialogue  then  took 
place.  Judge  Simpson — Have  you  any  objec- 
tion, Mr. ,  to  take  your  hat  off  in  this 


Court  ?    Juror — I  have,  your  Honor ;  I  object 
on  principle.    Judge — I  do  not  recognise  tout 
principle,  and  if  you  do  not  take  your  hat  off, 
I  shall  fine  you  for  contempt  of  Court   Juror 
— We  believe  in  this  principle,  your  Honor. 
We  believe  it  to  be  a  mere  worldly  custom  to 
take  off  hats.     We  carry  good  will,  love,  and 
good  intentions  in  our  hearts  toward  our  fel- 
low-men.   Judge — What  is  your  persuasion? 
Juror — Friends.     Judge — Then  you  are  not 
a  Quaker?    Juror '-The  world,  your  Honor, 
calls  us  Quakers.    My  class  do  the  same  a* 
I  in  this  matter.     We  love  our  fellow-crea- 
tures,  but  we  cannot  do  as  they  chooee  to 
make  us.    I  am  one  of  Her  Majesty's  loyal 
subjects,  none  more  so,  and  I  carry  love  and 
good  will  in  my  heart  into  this  Court    Judge 
— Then  you  do  not  come  here  in  contempt  ot 
this  Court,  but  from  some  conscientious  prin- 
ciple ?    Juror — Yes,  your  Honor,  from  a  con 
scientious  principle.    Judge — Were  you  eve: 
in  this  Court  before  ?    Juror — Yes.    Judge- 
Did  you  then  take  your  hat  off?    Juror— No, 
except  for  my  own  convenience,  when  the 
weather  was  oppressively  hot.    Judge— Do  you 
never  take  your  hat  off?     Juror — Yes;  not 
in  obedience  to  any  custom,  but  for  my  own 
convenience.      Mr.    Carroll,    solicitor,  inth 
mated  that  he  was  present  in  Court  (Dublin) 
some  years  ago,  when  a  person  appeared  be 
fore  his  Honor,  Chief  Justice  Lefroy,  in  a 
similar  manner  to  this  Juror.     Judge  Simp- 
eon — And  what  did  that  judge  do?    Mr.  Gar 
roll — What  your  Honor  will  probably  do- 
look  over  it.     His  Honor  said  he  could  not 
allow  the  Juror  to  sit  with  his  hat  on  among 
the  Jury,  and  the  better  course  would,  per 
haps,  be  to  let  him  go  altogether.    The  Juror 
at  once  bowed  his  acknowledgments  to  uV 
Judge  and  left  the  Court. — Sydney  Empire. 


The  Three  Degrees  op  Comparison  — 
The  following  was  perpetrated  by  Judge  Hoar 
of  Massachusetts.  A  gentleman  remarked  at 
dinner  that  A.,  who  used  to  be  given  t-> 
sharp  practice,  was  getting  more  circumspect 
"Yes,"  replied  Hoar,  "he  has  reached  tLe 
superlative  of  lifej  he  began  by  seeking  i-> 
get  on,  then  he  sought  to  get  honor,  and  no* 
he  is  trying  to  get  honest." 
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OUR   ENQUETE  SYSTEM. 

Those  of  our  readers  who  were  present  at 
the  rendering  of  judgments  in  Montreal  on  the 
29th  of  October,  heard  a  great  deal  about  the 
mode  in  which  enquites  are  too  often  conduct- 
ed, and  the  style  in  which  depositions  are 
reduced  to  writing.  In  fact  hardly  a  term 
goes  by  without  complaints  from  the  Bench 
respecting  the  needless  multitude  of  badly 
written  depositions,  which  the  judges  are  com- 
pelled to  wade  through  in  search  of  the  facts 
bearing  upon  the  issue. 

These  complaints  naturally  lead  us  to  revert 
far  a  few  moments  to  certain  correspondence 
which  appeared  in  this  Journal  about  two 
years  ago.  In  October,  1865,  a  forcible  writer, 
and  a  lawyer  of  high  standing,  signing  him- 
self "Q."  (Vol.  1.,  p.  48),  commented  in  the 
Everest  terms  upon  our  Enqueue  system,  re- 
commending that  all  causes  of  importance, 
where  facts  have  to  be  appreciated,  be 
tried  before  a  jury.  This  was  followed  in  the 
January  number  of  1866,  (Vol.  1.  p.  78),  by 
a  communication  signed  "Q.  C,"  from  the 
pen  of  one  of  our  mopt  eminent  Queen's 
Counsel,  in  which  the  entire  abolition  of  the 
EnquSte  system  was  urgently  advocated. — 
'•'If  each  case,"  wrote  *Q.  C.,'  "were  tried 
"  before  a  judge  in  the  same  way  that  a  case 
"  would  be  tried  before  a  judge  and  jury, — not 
i{  here,  (for  we  have,  unfortunately,  engrafted 
"on  our  trial  by  jury,  a  bastard  system  of 
"enqueU),  but  as  in  England,  the  United 
w  States,  Upper  Canada,  and  in  fact  *every 
u  part  of  the  civilized  globe,  where  the  system 
"of  trial  by  jury  is  practised,  the  judge  him- 
iksdf  taking  full  notes  of  all  the  essential 
"points  of  the  evidence,  —  I  venture  to 
"  assert  that  justice  would  be  more  prompt- 
ly, more  correctly,  and  in  every  respect 
"  better  administered,  than  it  either  is  or 
"  could  ever  be  hoped  to  be  under  a  system  so 
M  peculiarly  Lower  Canadian  as  ours  is."— 
'  Q.  C  concluded  his  remarks  by  inviting  the 
criticism  of  the  profession  upon  his  suggestions, 


but  to  this  day  no  one  has  had  a  word  to 
say  in  defence  of  or  apology  for  the  existing 
system.  It  is  a  fair  presumption,  therefore, 
that  the  system  is  really  indefensible,  and  that 
a  usage,  worthy  only  of  the  dark  ages,  is  ad- 
hered to  from  a  blind  regard  to  the  practice  of 
our  predecessors. 

Lawyers  are  naturally  conservative,  and 
very  properly  so.  Great  changes  should  not  be 
lightly  made,  nor  without  the  most  careful  in- 
quiry and  consideration.  But  adherence  to  the 
old  track  should  not  be  continued  too  long,  and 
the  time  has  now  arrived  when  the  demand  for 
an  inquiry  into  our  enqu&te  system  must  be 
made,  and  be  made  with  urgency.  Legislation 
on  the  subject  might  fitly  be  preceded  by  a 
commission  for  obtaining  evidence  of  the  work- 
ing of  the  present  system,  and  ascertaining  the 
views  of  the  bench  and  leading  members  of 
the  bar,  though  we  doubt  whether  the  evil  is 
not  too  palpable  to  be  disputed. 


THE  COURT  OF  APPEALS. 

In  the  report  of  Lacombe  v.  Dambovrges, 
printed  in  the  present  number,  the  reasons 
assigned  by  the  Hon.  Mr.  Justice  Aylwin  for 
his  resignation,  are  included  as  a  matter  of 
historical  interest.  It  is  only  right  to  com- 
plete the  record  by  the  insertion  of  the  official 
statement  promulgated  by  the  other  members 
of  the  Appeal  Bench  on  the  day  following 
Judge  Aylwin*  s  announcement.  The  state- 
ment was  first  made  verbally  by  Mr.  Justice 
Drummond,  and  was  we  believe,  reduced  to 
writing  under  the  supervision  of  the  Court, 
a  copy  being  sent  to  each  of  the  daily  news- 
papers.   It  is  as  follows : — 

Mr.  Justice  Drummond  :  "  The  causes  of  the 
delays  which  are  complained  of  ought  to  be 
attributed  to  the  Executive,  who  neglect,  we 
know  not  for  what  reason,  to  provide  an  effi- 
cient remedy  for  the  actual  state  of  things, 
which  I  have  had  occasion  to  notice  myself. 
The  term  commences  at  Montreal  on  the  first 
of  the  month,  and  finishes  on  the  ninth.  It 
is  necessary  that  the  judges  hasten  to  Quebec 
to  open  the  Court,  which  lasts  to  the  21st. — 
Now  it  happens  that  whilst  the  roll  in  Mon- 
treal is  ordinarily  heavy,  it  is  nearly  always 
light  at  Quebec.    My  colleagues  know  also, 
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as  well  as  I  do,  that  they  never  pass  the  term 
at  Quebec  without  the  roll  being  called 
four  or  five  times.  It  is  certain  that  the  du- 
ration of  the  term  at  Quebec,  to  say  the  least, 
is  sufficient  relatively  to  expedite  the  work, 
while  at  Montreal  it  is  the  contrary,  and  if  the 
term  at  Montreal  began  after  the  close  of  that 
at  Quebec,  the  Court  would  be  able  to  pro- 
ceed day  by  day  as  the  roll  appeared ;  all  would 
go  for  the  best  and  we  should  not  see  eighty- 
five  causes  inscribed  on  the  roll.  The 
way  to  remedy  the  grievances  complained  of, 
is  to  change  the  periods  at  which  the  terms 
are  held,  a  change  that  can  only  be  made  by 
the  Executive  or  the  Legislature.  People 
should  not,  therefore, blame  the  judges  because 
it  is  not  done.  As  to  the  causes  en  d4libere\ 
what  has  been  said  is  without  foundation. — 
There  are  only  upon  the  roll  two  old  dtliberes. 
One  is  the  cause  of  Dufaux  vs.  Herse,  which 
is  an  affair  of  great  importance  upon  which 
the  Judges  could  not  agree.  The  other  old 
de'libere'  is  the  Corporation  of  William  Henry 
vs.  Geuvremont  j  if  the  Court  has  not 
rendered  judgment  sooner  in  this  cause,  it  is 
because  the  parties  asked  it  to  be  deferred. — 
Mr.  Lafrenaye  here  present  will  admit  this. 
Chief  Justice  Duval:  The  list  of  dtlibtris 
contains  only  15  causes,  of  which  13  have 
been  pleaded  in  the  last  term.  The  mere  in- 
spection of  this  list  is  sufficient  to  show  how  ill- 
founded  are  the  complaints  against  the  Bench. 
The  cause  of  the  delays  is,  to  my  idea,  not  within 
the  control  of  the  Executive  or  the  Court,  but 
it  ought  to  be  imputed  in  a  great  measure  to 
the  Bar  itself,  certain  advocates  causing  a 
considerable  loss  of  time  by  out  of  the  way 
arguments  to  sustain  elementary  points,  which 
their  adversaries  care  little  to  contest  or  con- 
tradict. At  the  same  time  they  consider  them- 
selves unjustly  treated  by  the  Court  if  they 
are  obliged  to  confine  themselves  within  rea- 
sonable limits.  It  has  been  said  that  the 
Court  did  not  open  before  eleven  o'clock  j  this 
is  incorrect.  The  Court  always  opens  at  10 
o'clock  except  on  some  days  when  judgments 
are  rendered,  the  judges  being  then  detained 
in  chambers  a  longer  time  in  their  delibera- 
tions. At  all  times  the  opening  of  the  Court  is 
late  on  the  day  on  which  the  judgments  are 
delivered.    It  was  so  in  the  time  of  Judge 


Sewell  and  is  so  to-day;  my  honourable 
colleague,  Mr.  Justice  Aylwin,  will  admit  this 
without  doubt." 


NOVA  SCOTIA  JUDGES. 

The  following  paragraph  appears  in  the 
daily  papers : 

"  The  Judges  of  Nova  Scotia  have  refused 
to  accept  their  quarter's  salaries  at  the  rates 
formerly  paid  in  that  Province — from  £700  to 
£800  per  annum, — claiming  the  right  to  be 
paid,  since  the  1st  of  July,  at  the  same  rate 
as  the  Canadian  Judges,  being  nearly  dou- 
ble their  former  salary.  Judges  of  New  Bruns- 
wick are  supposed  to  be  taking  the  same 
course.  The  case  is  under  the  consideration 
of  the  Government." 

The  above,  if  true,  exhibits  the  Bench  of 
Nova  Scotia  in  a  very  unfavorable  light- 
Surely  the  members  of  that  Bench  are  aware 
that  the  salaries  of  Canadian  Judges  are  far 
from  being  uniform,  varying  in  feet  even  io 
the  Superior  Courts,  from  £700  to  £1250. 


PRIVY  COUNCIL. 


Guy  v.  Guy  : — The  appeal  in  this  case  has 
been  dismissed  by  the  Privy  Council,  with 
costs,  £241.  8.  8. 

Ellice  v.  The  Queen.— The  appeal  to  the 
Privy  Council,  on  the  part  of  the  Crown,  has 
been  declared  abandoned,  no  proceedings  being 
had. 

Macdonald  &  Lambk. — The  appeal  in  this 
case  was  dismissed  by  the  Privy  Council, 
12th  July,  1867,  with  costs  £295. 1.  8. 


THE  HOWLAND  WILL  CASE. 

The  case  of  the  will  of  Sylvia  Howland  of 
New  Bedford,  Massachusetts,  is  exciting 
much  interest  from  the  novel  character  of  the 
evidence  introduced.  Miss  Howland,  who  died 
in  1865,  left  about  $2,000,000  by  will,  mainly 
to  people  who  were  her  attendants  during  her 
last  illness,  but  who  were  not  her  relatives. 
Her  niece,  Miss  Hetty  Robinson  (now  Mrs. 
Green),  contested  her  aunt's  will,  which  gave 
her  only  $70,000  annuity.  It  seems  that  Mi?s 
Howland  made  a  will  leaving  her  entire  prop- 
erty to  Miss  Robinson,  and  that  she  subse- 
quently made  another  unfavorable  to  her  niece. 
However  there  was  found  attached  to  the  first 
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of  these  two  wills  a  paper  sewed  to  the  first 
P&ge,  stating  that  she  (the  testatrix)  wished  that 
to  be  considered  her  true  will,  whatever  subse- 
quent one  she  might  in  the  feebleness  of  age 
be  influenced  to  make.  On  this  document, 
>  which  has  three  signatures,  the  niece  relies. 
The  genuineness  of  these  signatures  is  denied, 
the  allegation  being  that  they  were  traced 
from  the  signatures  of  the  original  will.  The 
three  signatures  on  the  attached  paper  are 
found  on  examination  to  coincide  with  mathe- 
matical exactness,  not  only  line  for  line, 
letter  for  letter,  but  each  having  exactly  the 
same  slant^towards  the  base  of  the  sheet.  It 
was  proved  that  a  remarkable  similarity  exist- 
9i  between  all  Miss  Howland's  signatures. — 
The  most  curious  testimony  in  the  case  is  that 
of  the  recently  appointed  Superintendent  of 

Coast  Survey,  the  celebrated  mathemati- 
cal professor  at  Harvard,  who  applied  to  the 
matter  the  law  of  probabilities.    Having  as- 

lined  the  relative  frequency  of  coincidence 

tj  comparing  many  of  Miss  Howland's  signa- 

ivs,  he  computed  that  in  her  case  the  phen- 

na  of  three  absolutely  identical  signa- 

1TS8  "could  occur  only  once  in  2,666,000,- 

W,000,OOO  times."  In  conclusion,  Professor 

P^rce  stated,  •'  Under  a  solemn  sense  of  the 

responsibility  involved  in  the  assertion,  I 
declare  that  the  coincidence  which  has  here 

irred,  must  have  had  its  origin  in  an  inten- 
tion to  produce  it." 

i  correspondent  has  sent  to  the  Pail-Mall 
Gazette  the  following  story  in  illustration  of 
this  question  of  identity  of  signature: 

Some  years  ago  a  gentleman  was  sued  by 

<fce  of  his  friends  before  the  Civil  Court  in 

Borne  on  a  promissory  note.    The  defendant 

ded  that  the  signature  was  a  forgery.   The 

mige  desired  one  of  the  attendants  to  summon 

3^  a  well  known  scribe,  who  earned  his 

lihood  by  writing  letters  for  peasants  and 

ring  out  petitions  for  alms  asked  by  some 

i-'i  his  neighbors  from  the  judge  and  other 

Uhy  persons.  Toto  was  desired  to  turn  ex- 

and  nelp  the  j  udge  to  ascertain  the  truth  of 

defendant's  plea.  The  plaintiff  had  brought 

ritii  him  an  unquestionable  signature  of  the 

ndant's  attached  to  a  letter,  and  the  case 

was  adjourned  until  Toto  coula  make  his  re- 

t  next  morning.    Without  any  hesitation 

said :  l  If  the  court  will  lay  the  promissory 

■i  upon  the  letter  it  will  be  found  that  the 

signatures  cover  point  for  point  the  same 


space,  and  as  it  is  impossible  for  any  man  who 
writes  freely  to  make  two  signatures  so  per- 
fectly identical,  I  am  sure  that  the  promissory 
note  was  not  signed  by  the  defendant,  but  that 
his  signature  was  traced  from  his  letter.'  The 
judge  at  once  decided  in  favor  of  the  defend- 
ant." 


Court  op  Queen's  Bench. — Appeal  Side. 
— Reserved  Cases. — Regula  Generalis.  June 
1st,  1867.  It  is  ordered  that  the  clerk  of  this 
Court,  immediately  upon  the  receipt  of  the 
papers  transmitted,  in  a  case  reserved  for  the 
opinion  of  this  Court,  shall  set  down  such 
case  for  hearing  on  the  first  juridical  day  of 
the  then  next  ensuing  term. 


Writs  op  Error. — Regula  Generalis. — 
June  1st.  It  is  ordered  that  the  plaintiff  in 
error  in  all  criminal  cases  shall  file  an  as- 
signment of  errors  on  the  first  juridical  day 
after  the  day  of  the  return  of  the  said  writ. — 
That  the  joinder  in  error  shall  be  filed  on  the 
first  juridical  day  following  the  filing  of  the 
assignment  of  errors.  That  the  clerk  of  this 
Court  on  receiving  the  joinder  in  error,  shall 
forthwith  set  down  the  cause  to  be  heard  on 
the  errors  assigned. 


APPOINTMENTS. 

Joseph  Elliott,  Esq.,  to  be  Assistant  Trea- 
surer of  the  Province  of  Quebec.  (Gazetted 
26th  October,  1867). 

Jean  Baptists  Meilleur,  Esq.,  M.  D.,  to  be 
Deputy  Registrar  of  the  Province  of  Quebec. 
(Gazetted  26th  of  October,  1867). 

George  Boucher  de  Boucherville,  Esq., 
Advocate,  to  be  Clerk,  Master  in  Chancery 
and  Accountant  of  the  Legislative  Council  of 
the  Province  of  Quebec.  (Gazetted  Nov.  2, 
1867.) 

Pierre  Legare,  Esq.,  Advocate  and  Queen's 
Counsel,  to  be  Assistant  Clerk,  Master  in 
Chancery,  French  translator,  and  Assistant 
Accountant  of  the  Legislative  Council  of  the 
Province  of  Quebec.  (Gazetted  Nov.  2,  1867.) 

Simeon  Lesage,  Esq.,  Advocate,  of  Mon- 
treal, to  be  Assistant  Commissioner  of  Public 
Works  and  of  Colonisation.  (Gazetted  Nov. 
2, 1867.) 
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BANKRUPTCY— ASSIGNMENTS  —  l'KUVIKCI ■>  OF  GNTA-IUO  AND  QUEBEC 


FAX*  OF  IJf&OLVfcKT. 


:%  Of  1 


Anderaon,  Arthur  H 

Arnold.  Will  .,....*« 

Aubertin,  Chariea.  .......... . 

Baakago,  Beak  &  Co..  , ., 

BedelL  W\A 

Berry.  Joseph — 

Bowman*  Hubert. 

Brazen,  Melanic  I wife  of  F-  X.  De-  \ 

B6TP] ........  | 

Burnet,  John 

Campbell,  John ...... 

Chadwick.  Allan,  and  William  M.  \ 

Cbadwtck 

CnarJeboia,  AJphonw.  f  individually  \ 

and  i§  partner  of  A,  Charlebois  k  [ 

Co.! J 

Clarke.  Albert,  and  Win,  Rutherford 

Col  gin,  Robert .......... ...,,. . 

De**vtf.  Germain,  i  individually  and  j 

aa  partner  of  A.  Cbarlebois  k  Co.  J 

Diofenbacher.  Frederick , 

Dover,  J  ames .  — 

Uunlop.  Robert,  (individually  and  \ 

aa  part  tut  of  Jan.  Mc  In  tyre  &  Co.  \ 

Dunn>  J  u*t  us 

Fairm an,  Tlioman 

Goodbow,  Peter , 

Goelee,  Genrp*. 

Uraybiel,  Michael . .. . 

Gundrv,  ldwin. . . 

Gunii,  Robert..... ...... 

Han*.  Job n. ............... . . » . . 

Haiia,  William.*. 

iJartiil  fc  Loekinaion ........ 

Harvey.  R.  J 

Ilawler,  John 

■id*» 

HJbbert,  William... 

HcIIn,  Ldward 

Kennedy,  Angus 

LaftVrty,  Alexander  J 

Lahaye*  O.  B.  (Olivine  Bouchard ), , . , 

Lao  pa,  Lyman  Fruncia. 

Lemon,  Arthur  Jules.. ............... 

Lot/mrneux,  Ct-Bairc . .  — 

Link,  Adam 

Marvboro,  William  Hans 

Mcelroy,  James.. 

IftcMftugh.  Joseph 

Mctfeekin .  t  i ilb^rt 

MuUkt*.  John 

Middleton  &  Co.,  Wm 

Morin*  Jtremie. . . *, 

Mouutjov,  Arscott , 

Nichol  r  Peter  Murray ............ 

041  iggind,  J  elm. 

Quintet*  Euaebe 

Parent,  Alexander. ,......,.. 

Pidgeon,  Joaepb,  *  Co. 

e,  Georeo... 

Forteou*.  Hubert 

Foulin,  Samuel 

Treat,  W  Uliani 

FrinKkv  Gilbert, 

Held.  XV.  H  , , 

Hhicard,  George  Lewis............... 

Kiddle.    Andrew  J.P  (individually 

and   a*   partner  uf  Monahan  & 

Riddle     .... 

St.  Laurent,  Win,  (Individually  and 

aa  partner  of  tit.  Laurent  fc  Co.. , 

S.iiil,  Henry 

e  nami.  John.. ....**.,.. 

Tracy,  Benjamin. . . . . . .   ........... 

Trotter,  William 

Vanalttart,  Henry 

Walker  &  Smith.. ,.... 

Womp,  J  aim* 

Wigney,  William 


Montreal..,. 

Township  of  Wellealay. , 
Shakespeare... 


Township  of  Mary  bo  ro . . 
Township  of  Maryboro.. 


Sherbrooke ... ...  ....... 

Township  of  Torboltou  . . 

Montreal..... 

Township  of  Morris. 


Waterdown. 


>t.  Malliius. 


ShtTbrooko. 


.1.  .1.  MaM.n  . . .. . 

Mm  Lynch 

T.  Sauvapean. . . . 

. ...  A   B.  Stewart... . 
A.  G.  Northrop.. 

I  boa.  filler,.. 
A.J.  Donly..... 

T.  Sauvageau . . , . 

. .  L ,  Lnwrason ... 
....  A.  Sch  waller 

ws  Williams. 


Montreal 

till  Springs. 


Col  borne. 


Wrox  tor 


Hano 

Brain  j 

Montreal.  . 

Montreal... 

Belleville... 

Stratftird... 

Siniooe.-.. 

Montreal.. . 

London.... 

ThoroUL... 

NapftB+e.. . 


Montreal  . 


Sarnia 

Berlin 
Montr. 

Hamilton*  ... 


-  fewart. 

George  Stevenson 
Goorga  J.  Galu., 

A,  B.Sh 

tl    |  ■ .  J .  Jack -on 

I'hilij.i  g 

W.  F.  Findlay. 

Thomas  Clarkiion    I 
Jnuica  Hohkn  -   ,  Whitby. 
Tho*.  Mclntyn?      Mt.  it. 
I,  A. Maonaoniin  Cobounj. 
Uaniel  Wilson  .      WeNand. 

S.  Pollock. Godertfih., 

L.  Lawnwon,.         > 

Tho».  S.  uelph    .. 

Tliomait  Clark«or   I 

Philip  M.  IIi  ^    .     Moutrwai.. 

Franela  Clemow.  «.Mtawa.. 


Ctt 


Oal.1 


Cavan 

Windsor 

Montreal 


Ottawa 

m.TimotJbe..... 


M i»u1  n -nl  . 


Windsor.. 

Village  of  Brampton . 

Montreal 

Si  Scnaatien 


Township  of  Rlanahard . 

Stratford 

Montreal , 

Windsor. 

Coboura 

Township  of  Opa 

Whitevale 

Montreal  ............... 


Hamilton 

Hamilton ., 

St,  Arniand  West. 

Toronto 


Quoin*  - 


Townahip  of  Tu.rnbejry . 


Caledonia.. 
Montoeai... 


A    V-    Stewart    , .  Montreal.. 
Snmuel  Pnlloek  ■  GodMich., . 

S    (     Wood Lindsay.... 

Cobonra;... 

J.McCrae fWin.i 

T.  Sauvaffeau .       Montreal... 

a.  j.  i>  ' 

Franci*  Clemow    Otlan-a, 
A.  B.Stewart.  .  Ifoetraal 

S,  C.  Wood |Ui»d*»y 

I  ttos,  Sannder?    .  Gin  lpl>  . 
1  ,  8    Brown 

W.AJalittleberger  fit  J  'mharinc* 
J.  Mcl  rae.. 
John  Li-jji  li 

John  Whyte 

Wm .  Coote 
Tlion    Ch ure her. . 
rhoa.  Mill,  r 
W.  F.  Findlay     , 
wart.. 

.  McOm 

F..  A.  Maeimcbtaii 

S    <'    Wood 

James  H olden 
\   it  Stewart 
Alex.  McGregor  . 
W.  1     Findlay... 
J.  J  Maaon. .... 
YTm  M.  Pattif*on 


mi 


(Montreal. 


Montri 
GaJL  . 

Hamilton.... 
Hamilton  .... 


Thonuis  Clark*  on. 

T.  Sauvageau  . . 
L-  Lawrason. 


Samuel  Pollock.. 
Thoe.  MelntyTe.. 
W.  8,  Kohinpon 
11  ugh  Kiehardson. 
I'billp  S.  Roaa. 
Richard  Monck . 
T.  S.Brown.... 


Toronto. . . . 

Montreal... 

London.... 
-icb... 

Seiaarya. 

Napa;. 

Toroc 

MontmL. 
Cnatba 

Montrt»l ... 
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AN  AMERICAN  LAWYER  IN  LONDON. 

The  Hon.  Z.  F.  Redfield,  the  author  of 
;  several  well-known  legal  works,  being  on  a 
visit  to  England,  has  written  several  letters 
to  the  American  Law  Register  (of  which  he  is 
one  of  the  editors),  giving  his  impressions 
of  English  Courts  and  Judges.  We  make 
some  extracts  of  interest. 

"By  being  in  London  one  learns  some 
things  about  the  administration  of  justice  and 
the  course  of  Law  Reform,  which  would  sel- 
dom or  never  come  to  the  knowledge  of  an 
American  lawyer  at  home.  But  it  is,  after 
all,  matter  of  surprise  how  very  little  of  that 
which  it  is  most  important  to  know  in  regard 
to  English  jurisprudence  may  not  be  fully 
understood  by  a  careful  study  of  the  Reports, 
and  a  diligent  reading  of  the  Law  Journals, 
and  the  elementary  treatises.  And  the  very 
little  that  we  do  come  more  fully  to  under- 
stand by  a  closer  inspection,  or  to  understand 
differently,  perhaps,  from  what  we  otherwise 
should,  cannot  be  regarded  as  altogether  of 
unmixed  good. 

For  instance,  one  cannot  feel  quite  the 
tame  veneration  for  the  wisdom  of  a  decision 
in  the  British  Court  of  last  resort,  that 
aogust  tribunal,  the  House  of  Lords,  after 
carefully  watching  the  course  of  a  trial  there, 
that  he  would  from  merely  reading  and  re- 
flecting upon  the  subject.  One  naturally 
reflects  upon  a  subject  of  that  character,  with 
some  reference  to  the  vastness  of  the  interests 
at  stake,  and  comes  to  regard  the  character 
of  the  Court  which  gives  them  their  final 
shape  and  destination,  as  important  and 
weighty,  somewhat  in  proportion  to  the  vast- 
ness or  the  insignificance  of  those  interests  in 
themselves.  And  men  themselves,  while  sit- 
ting in  the  seat  of  justice,  evoke  greater  and 
nobler  powers  of  reflection,  discrimination, 
and  judgment,  as  the  demands  for  the  exer- 
cise of  such  powers  arise.  Hence,  we  very 
naturally  expect  the  weight  and  dignity  of 
the  English  House  of  Lords  to  rise  above 
that  of  all  other  judicial  tribunals,  in  propor- 
tion as  the  vastness  and  variety  of  the  ques- 
tions finally  determined  by  it  are  higher  and 
greater  than  those  of  almost  any  other  Court. 
•But  when  we  come  to  view  it  with  the  naked 


eye  of  sense,  we  feel  greatly  in  danger  of  losing 
the  ordinary  standard  of  weight  and  measure- 
ment. To  an  American  it  has  very  much 
the  appearance  of  a  trial  before  a  committee 
of  the  legislature,  with  even  less  form  and 
ceremony,  if  possible.  It  is  true  that  lookers- 
on  approach  with  something  more  of  reserve. 
They  meet  more  public  men  and  more  subor- 
dinate officers,  and  at  first  blush  there  is 
more  of  authority  and  solemnity  in  the  going 
forward  of  the  hearing.  But  this,  so  far  as 
any  undue  reserve  is  concerned,  is  rather 
apparent  than  real;  for  the  moment  one 
breaks  through  the  crust  of  this  official  re- 
serve, he  finds  himself  accepted  in  the  fullest 
and  most  cordial  manner,  and  thereafter 
really  treated  with  more  watchfulness  of  at- 
tention, and  less  of  official  hauteur,  than 
almost  anywhere  else.  So  that  all  one  needs, 
in  such  cases,  is  the  proper  introduction  to 
secure  the  fullest  and  most  considerate  atten- 
tion ;  or,  if  he  choose  to  float  along  with  the 
mass  of  spectators,  and  to  conform  to  the 
mere  outward  conventionality,  which  is  by 
far  the  readiest  and  most  successful  mode  of 
finding  out  the  exterior  of  judicial  procedure 
everywhere,  there  will  not  be  the  slightest 
obstacle  to  standing  all  day  in  the  purlieus  of 
an  English  court  of  justice,  or  sitting,  indeed, 
if  one  can  only  find  room,  and  a  chair  or  seat 
to  sit  upon. 

But  to  return  to  the  House  of  Lords.  The 
room  itself  is  a  most  complete  model  of  grace- 
ful and  elegant  architectural  fitness  and  pro- 
portion. It  is  regarded,  both  in  effect  and  in 
detail,  as  one  of  the  most  perfect  specimens 
of  architectural  beauty  in  the  world.  It 
would  be  impossible,  in  a  communication  of 
this  character,  to  give  the  slightest  outline  of 
its  proportions  or  adaptations,  and  especially 
of  its  many  perfect  gems  of  beauty  in  the 
filling  up  of  the  detail.  Suffice  it  to  say, 
that  it  is  the  very  chefd'o&uvre  of  8ir  Charles 
Barry's  great  and  crowning  work  of  life,  the 
Westminster  Palace  or  Parliament  Houses, 
covering  nearly  eight  acres  of  ground,  and 
affording  the  most  perfect  model,  in  modern 
times,  of  the  rich  and  elegant  tracery  of  the 
Gothic  architecture.  The  throne  and  chair 
of  state  for  the  Queen  to  occupy  in  opening 
Parliament  and  other  state  occasions,  stands 
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at  the  head  of  the  chamber  of  the  Lords. 
This  is  approached  on  every  side  by  three  or 
four  circular  steps,  giving  two  or  three  feet  in 
elevation ;  and  a  small  space  beside  the  steps 
is  railed  off  from  the  main  area  of  the  room, 
and  surrounds  the  throne.  The  upper  end  of 
the  middle  space  between  the  seats  in  the 
main  hall  occupied  by  the  Lords,  is  occupied 
by  the  woolsack,  of  which  we  have  all 
heard  so  much,  and  really  know  so  little. 
It  is  covered  with  red  velvet  or  plush,  or 
some  other  rich  material,  and  is  nearly  six 
feet  square,  being  divided  unequally  by  a 
kind  of  board  rising  near  the  Chancellor's 
back,  who  sits  upon  the  side  remote  from  the 
throne,  facing  the  house.  Front  of  the 
Chancelldr  is  a  large  table  surrounded  by 
the  clerks  and  under-clerks,  and  opposite 
thiy,  on  the  front  bench  at  the  right,  are  the 
members  of  the  ministry  belonging  to  the 
House  of  Lords,  and  on  the  opposite  side  are 
the  leading  Lords  of  the  opposition,  and  the 
supporters  of  each  side  occupy  the  back 
benches  on  either  side.  Further  along 
towards  the  principal  entrance  of  the  hall  is  a 
space  about  ten  feet  square,  around  which  the 
Lord  Chancellor  and  the  other  Law  Lords 
sit  during  the  argument  of  appeals  from  the 
Courts  in  England,  t  Ireland,  and  Scotland. 
The  bar  is  facing  this,  on  the  side  of  the 
entrance,  being  about  six  feet  square,  and 
fenced  off  from  the  area  occupied  by  the  Law 
Lords  by  a  single  board  rising  about  breast 
high,  with  shelves  just  below  on  which  the 
advocate  may  rest  his  books  and  papers. 

There  is  one  feature  in  all  English 
Courts,  so  far  as  we  have  observed,  which  is 
worthy  of  all  commendation,  and  it  is  one 
which  we  do  not  always  witness  in  the  Ame- 
rican Courts,  to  the  same  extent.  We  mean 
the  entire  absence  of  all  apparent  anxiety  to 
bend  the  decision  to  meet  any  preconceived 
theory,  either  of  politics,  religion,  or  morals, 
or  even  of  philosophy.  In  other  words,  it  is 
a  seeming  indifference  to  the  present  popular 
sentiment.  We  say  the  present  popular  sen- 
timent, because  we  do  not  intend  to  intimate 
that  a  judge,  any  more  ny  other  man, 

should  attempt  to  educate  himself  up  to  the 
point  of  absolute  indifference  to  a  wise,  far- 
seeing,  and  just  public  opinion ;  or  that  he  | 


can,  if  he  would,  feel  entirely  indifferent  to 
that  just  boon  of  a  good  name  and  fame, 
which  is  the  inevitable  concomitant  of  worth/ 
actions  worthily  performed.  All  we  mean  is, 
that  a  judge,  as  well  as  any  other  public  mao, 
or  private  man  indeed,  who  in  all  that  he 
says,  and  all  that  he  does,  is  measuring 
himself  and  his  conduct  by  the  low  standard 
of  present  public  opinion,  is  not  likely  to  ac- 
complish any  very  heroic  deeds,  or  to  initiate 
any  very  permanent  or  valuable  reforms, 
either  in  legislation  or  general  jurisprudence. 

It  is  certainly  a  very  pleasant  sight  to  sit 
in  an  English  Court  and  witness  the  entire 
absence  of  all  rivalry,  not  only  between  tk 
Court  and  the  bar,  but  apparently  between 
the  different  members  of  the  bar.  Court  and 
counsel  alike  seem  to  feel  that  every  other 
consideration  must  be  laid  aside  except  that 
of  reaching  the  absolute  justice  of  the  case 
In  this  pursuit  there' is  observable  a  quiet- 
ness in  the  course  of  the  arguments  of  coun- 
sel, and  especially  in  the  conversational 
discussions  between  the  Court  and  the  coun- 
sel, which  cannot  fail  far  more  effectually  to 
enable  each  to  see  the  other's  views,  difficul- 
ties, and  doubts,  than  if  the  same  were  had 
in  a  spirit  of  controversy  and  opposition,  and 
with  a  disposition  occasionally  apparent  in 
our  own  country,  to  show  the  spectators  the 
superiority  of  the  bench  above  the  bar. 
Nothing  could  more  effectually  belittle  the 
Court,  without  in  the  same  degree  elevating 
the  bar.  A  truly  great  judge  is  never  jealous 
of  any  one,  and  least  of  all,  of  his  bar,  which 
is  his  brightest  crown,  the  very  jewel  of  his 
judicial  life." 

The  last  paragraph  which  we  have  quoted 
is  not  without  application  in  Montreal. 
Judge  Redfield  concludes  his  first  letter  with 
an  account  of  some  cases  he  heard  tried,  and 
remarks :  "  We  noticed  with  especial  graiiti* 
cation  that  the  English  judges  address  the 
jury  sitting,  the  jury  also  remaining  in  the 
same  position.  We  have  long  regarded  this 
as  the  only  mode  in  which  a  case  could  be 
fairly  presented  to  a  jury  by  the  Court,  and 
practised  it  during  most  of  our  own  long 
period  of  service  in  that  capacity,  but  we 
believe  this  is  rather  an  exceptional  mode  or 
proceeding  in  American  Courts,  and  as  tar  as 
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we  know,  ae  a  general  rule,  is  confined  to  New 
Hampshire,  where  the  change  occurred,  at  an 
early  day,  by  the  embarrassment  of  one  of 
their  ablest  Chief  Justices,  the  late  Jeremiah 
Smith,  in  delivering  his  first  charge  to  the 
jury,  which  proceeded  so  farkas  to  compel  the 
judge  to  resume  his  seat,  and  to  request  the 
jury  to  do  the  same,  when  he  continued  his 
charge  in  a  very  able  and  satisfactory  man- 
ner, never  after  attempting  to  address  the 
jury  standing,  and  this  precedent  thus  acci- 
dentally introduced,  soon  became  general  in 
that  state,  and  has  so  continued  ever  since. 
It  also  exists  in  some  portions  of  Vermont, 
but  not  universally." 

A  note  has  been  appended  to  the  above  by 
Mr.  J.  T.  Mitchell,  of  Philadelphia,  another 
of  the  editors  of  the  Law  Register.  Mr.  Mit- 
chell says :  "  We  venture  to  suggest  that  our 
learned  colleague  is  in  error.  It  is  the  uni- 
versal habit  of  judges  in  Pennsylvania  to  sit 
while  charging  the  jury,  and  we  have  occa- 
sionally been  present  at  trials  in  New  York, 
New  Jersey,  Ohio,  and  Illinois,  in  all  of  which 
the  judge  remained  seated,  and  we  think  the 
contrary  habit  is  peculiar  and  local  to  the 
New  England  Courts,  even  if  it  obtain  in  all 
of  those.  We  have  the  authority  of  a  distin- 
guished ex- judge  of  the  Supreme  Court  of 
New  Jersey  for  saying,  that  when  he  was  a 
junior  at  the  bar,  it  was  the  general  custom 
for  the  judge  to  rise  in  addressing  the  grand 
jury;  but  even  that  has  fallen  into  disuse. 
The  only  occasion  upon  which  a  Pennsylvania 
judge  stands  is  while  pronouncing  sentence 
of  death,  and  we  think  the  undignified  novelty 
of  Ae  judge's  rising  to  charge  a  jury  would 
be  resented  alike  by  the  bench  and  bar  of 
that  state,  as  savoring  far  too  much  of  advo- 
cacy rather  than  judicial  serenity." 

For  the  information  of  readers  at  a  distance, 
we  may  add  here  that  the  invariable  practice 
in  Lower  Canada  has  been,  we  believe,  for 
the  judge  to  remain  seated.  The  jury  are 
directed  by  the  crier  to  rise  when  the  judge 
begins  his  charge,  but  it  is  usual  for  the 
judge  to  direct  them  to  resume  their  seats,  if 
he  is  going  to  occupy  much  time  in  addressing 
them. 

The  second  letter  is  of  such  interest  that 


we  reproduce  the  whole:  "One  cannot 
remain  for  months  about  Westminster  Hall 
and  Lincoln' 8  Inn,  and  in  daily  attendance 
upon  the  Courts  of  Common  Law  and  Chan- 
cery, without  learning  many  things  of  interest 
to  the  American  bar,  which  he  would  never 
otherwise  learn.  But  after  having  received 
such  kindness  and  hospitality  from  the  Eng~ 
lish  bar  and  the  English  judges  as  cannot  fail 
to  inspire  feelings  of  the  most  profound  and 
grateful  respect  and  affection,  one  naturally 
feels  great  reluctance  to  speak  of  the  detail  of 
the  administration  of  justice  here,  lest,  inad- 
vertently, some  possible  breach  of  the  confi- 
dence of  social  life  might  be  committed  or 
suspected. 

But,  speaking  only  of  those  things  which 
are  patent  and  open  to  all,  it  must  be  con- 
ceded that  the  English  Courts  have  many 
advantages  over  us  in  searching  out  the 
headsprings  and  foundations  of  the  law, 
which  must  always  give  the  decisions  here 
greater  weight.  On  one  occasion  this  waa 
made  very  obvious  in  the  trial  of  a  recent 
suit  in  equity,  on  appeal,  before  the  Lord 
Chancellor  and  the  Lords  Justices,  sitting  as 
the  full  Court  of  Chancery  Appeal,  in  the 
Lord  Chancellor's  room.  A  case  was  cited 
which  had  not  been  fully  reported.  It  was 
the  case  of  The  President  of  the  United  States  v. 
The  Executors  of  Smithson,  for  the  obtaining 
of  the  Smithsonian  fund.  The  inquiry  before 
the  Court  at  the  time  was,  in  what  name  the 
United  States  might  properly  sue*  It  waa 
contended,  on  the  one  side,  and  so  held  in 
Vice-Chancellor  Wood's  Court,  that  they 
could  only  sue  in  the  name  of  some  official 
party  or  personage,  authorized  to  represent 
the  interests  of  the  Government,  and  to 
answer  any  cross-bill  the  other  party  might 
bring;  while,  on  the  part  of  the  Government, 
it  was  very  naturally  insisted  that  they  should 
be  allowed  to  sue  in  the  name  given  in  the 
Constitution,  and  the  only  name  by  which 
they  ever  had  sued  in  their  own  Courts, 
This  suit  was  brought  in  that  name  and  dis- 
missed in  the  Vice-Chancellor's  Court,  be- 
cause no  personal  party  ha.l  been  joined* 
The  case  alluded  to  was  brought  in  for  the 
purpose  of  showing  that  they  had  be- 
fore sued   in  the  English   Courts  of  equity 
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in  the  name  of  the  President  of  the  United 
States.  It  became  important,  therefore,  to 
show  how  far  this  case,  for  the  recovery  of 
the  Smithson  legacy,  differed  from  the  ordi- 
nary case  of  the  Government  suing  for  the 
recovery  of  its  own  property.  The  Court 
ordered  the  registrar  to  bring  in  the  file,  when 
it  appeared  that,  by  a  special  Act  of  Con- 
gress, the  President  had  been  authorized  to 
sue  for  and  recover  this  particular  legacy, 
thus  constituting  him  a  special  trustee  to 
receive  the  same  on  behalf  of  the  Govern- 
ment, and  consequently  to  discharge  the  exe- 
cutor upon  such  receipt  of  the  fund.  This 
enabled  the  Court  to  perceive  that  it  had  no 
bearing  whatever  upon  the  general  question, 
and  thus  virtually  confirmed  the  impression 
and  intimation  of  the  Court  of  Appeal,  that, 
as  they  expressed  it,  "  the  Government 
of  the  United  States  must  be  allowed  to  sue 
for  their  own  property  in  their  own  name;" 
and  this  intimation  has  been  since  con- 
firmed by  the  unanimous  decision  of  the 
full  Court  of  Chancery  Appeal.  The 
advantage  of  this  ready  opportunity  of 
consulting  the  records  of  equity  cases  in  the 
registrar's  office,  in  order  to  supply  any  defi- 
ciencies in  the  reports,  is  often  witnessed  in 
hearings  in  equity  in  the  English  Courts. 
And  there  are  many  other  traditional  benefits 
resulting  naturally  from  being  upon  the 
ground  and  having  at  command  all  the  ap- 
pliances of  such  ready  access  to  records  and 
documents,  which  can  never  be  transferred 
into  a  distant  country.  This  of  itself  must 
always  render  these  localities  of  great  interest 
to  Americans. 

And  there  are  some  other  things  one 
meets  in  the  English  Courts  which  naturally 
inspire  admiration.  The  judges  seem  far 
more  familiar  with  the  leading  members  of 
the  bar  than  is  common  in  our  country. 
Being  in  Court  during  the  whole  time  of  the 
delivery  of  the  almost  interminable  judgment 
in  the  late  case  of  Slade  v.  Slade,  in  the  Ex- 
chequer, when  the  law  and  the  fact  both 
were,  by  agreement  of  parties,  referred  to  the 
Court,  we  noticed  billets  passing  between  the 
Court  and  the  counsel  engaged  in  the  cause 
in  the  most  familiar  manner,  indicating  the 
most  perfect  confidence  and  intimacy.     And 


in  all  the  arguments  which  we  have  totawt 

to  in  the  Courts,  either  of  common  la*  • : 
equity,  there  is  a  constant  conversation  kqj 
up  from  the  bench,  but  in  such  a  ocmmrc 
place  and  kindly  manner,  that  the  ooaW. 
again8t  whom  suggestions  and  inlimaikv 
are  made,  do  not  seem  at  all  embarrassed  lj 
them.  The  wonder  seems  to  be  how  coun^r 
can  continue  such  persevering  argume^:- 
under  such  multiplied  rebuffs  as  sometime 
fall  from  the  bench  here*  In  one  &&. 
where  the  argument  continued  six  or  wtUl 
hours,  there  was  a  constant  argument  on  i  ■■•■ 
part  of  the  bench  against  the  decision  of  tin 
Court  below  [it  being  a  hearing  on  appti. ' 
But  the  constant  and  repeated  intimate .>u- 
from  the  bench  that  it  was  impossible  N 
maintain  the  decision  of  the  Court  below,  J.> 
not  seem  in  the  least  to  daunt  the  courage  ■ 
the  counsel. 

At  the  conclusion  of  his  judgment  in  tie 
case  of  Slade  v.  Slad^  Baron  Martin  said  b 
wished,  on  his  own  personal  account  aloiv 
to  enter  Ids  solemn  protest  against  the  pr.v. 
tice  of  submitting  matters  of  feet  to  the  det*: 
mination  of  the  Court  instead  of  the  jury.— 
He  believe*]  nothing  was  more  unsatisfactory 
than  the  trial  of  matters  of  fact  by  the  judgf*. 
He  believed  the  jury  the  only  proper  tribu 
for  the  determination  of  matters  affect,  at  1 
he  must  say  that  he  believed  one  great  rea^-r 
why  the    decision    of    matters  of  feci  r 
the  jury  was  so  satisfactory  was,  thai  tL 
were  not  required  to  assign  reasons  for  th 
decisions.    He  thought  it  not  improbable  th- 
if  jurymen  were  required   to  submit  to  tii 
cross-examination  of  counsel,  as  to  thegt  u 
of  their  verdict,  they  would  be  quite a^nu,. 
puzzled  to  find  satisfactory   reasons   for   j 
their  decisions  as  any  of  the  witnesses  in  il 
present  case. 

It  seemed  that  the  amount  of  testimony  ki 
this  case  of  Slade  v.  Slade^  w&squitef&buk 
and  the  cost  of  procuring  it-  almost  moustrx 
exceeding  $14)0,000.  It  is  true  the  detenni:. 
tion  of  the  suit  involved  an  inquiry  into  ' 
validity  of  a  marriage  celebrated  in  Lombard 
an  Italian  province  of  the  Austrian  Etojvt 
more  than  forty  years  since,  upon  which    I 
pended  the  title  to  a  baronetcy  and    Ur: 
estates.     And  this  incidentally  in  vol  to  J  i 
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quiries  into  the  civil  and  ecclesiastical  law, 
both  of  Italy  and  Austria,  to  such  an  extent 
as  to  become,  not  only  very  difficult  and 
perplexing,  but  almost  impossible  of  any 
satisfactory  determination.  There  was  in  con- 
sequence a  resort  to  the  testimony  of  legal  ex- 
perts, which  was  found,  as  usual,  most  unsa- 
tisfactory, there  being  about  an  equal  number 
cd  either  side,  and  each  determined  to  vindi- 
cate the  views  of  the  party  for  which  he  had 
been  called.  This  had  led,  in  many  instances, 
to  a  most  extended  cross-examination,  in  some 
instances  extending  over  nearly  twenty  days, 
until  in  one  case  certainly,  at  the  earnest  re- 
quest of  the  witness,  an  adjournment  of  the 
examination  was  had,  in  order  to  enable  him 
to  regain  his  health,  which  had  been  seriously 
impaired  by  the  extended  cross-examination. 
We  did  not  suppose  any  new  light  was  to  be 
gathered  from  the  report  of  these  illustrations 
of  the  abuse  of  the  duties  of  experts  or  of  ex- 
aminers of  witnesses  j  but  it  seemed  refresh- 
ing to  find,  that  in  Westminster  Hall,  in  one 
of  the  most  venerable  of  her  ancient  Courts, 
with  her  skilled  and  trained  counsel,  it  was 
Juand  impracticable  to  elicit  from  professional 
experts  anything  but  one-sided  opinions.  We 
do  not  know  whether  there  is  any  inherent 
difficulty,  in  so  selecting  experts  as  to  render 
them  fair  and  impartial ;  but  it  appears  that 
in  England  as  well  as  in  America,  when  it  is 
allowed  to  be  done  by  the  parties,  it  is  not 
easy  to  obtain  any  such  result.  That  was  the 
great  difficulty  in  regard  to  the  case  of  Slade 
r.Slade. 

Bat  to  return  to  Baron  Martin's  protest 
•gainst  submitting  matters  of  fact  to  the 
judges.  He  said  his  experience,  which  was 
now  somewhat  extended,  convinced  him  that 
almost  all  the  divided  judgments  which  had 
been  rendered  in  that  Court  arose  on  matters 
of  fact  or  construction,  and  not  upon  mat- 
ters of  pure  law,  in  regard  to  which  the 
judges  almost  never  differed.  We  could  not 
hat  feel  gratified  to  find  so  experienced  and 
able  a  member  of  the  English  bench  confirm- 
ing our  own  opinion,  which  we  had  long  enter- 
tained, but  which  we  believe  is  not  universal 
with  the  American  bar.  There  seems  to  be 
a  growing  opinion  with  the  American  bar  that 
the  jury  are  not  be  relied  upon  as  either  fair 


or  competent  in  the  trial  of  matters  of  fact.— 
We  believe  that  complaint,  or  the  cause  of  it, 
lies  far  more  at  the  door  of  the  judges  than  is 
commonly  supposed.  If  the  judge  is  indiffer- 
ent, and  suffers  the  cause  to  glide  along  with- 
out much  care  how  it  is  decided,  or  if  he  is  so 
muddy  in  his  own  views  or  in  the  mode  of  ex- 
pressing them  that  he  cannot  make  himself 
understood  by  the  jury,  it  is  not  improbable 
that  the  result  of  jury  trials  will  become  most 
unsatisfactory.  But  where  the  judge  feels 
bound  to  master  the  cause  and  the  testimony, 
and  really  sums  up  in  a  manner  to  make  the 
jury  understand  the  law  and  the  facts  fully, 
and  also  the  application  of  each  to  the  other, 
the  jury  will  be  able  to  reach,  in  the  majority 
of  cases,  a  satisfactory  result.  And  a  jury  does 
relieve  the  judge  from  great  responsibility, 
and  one  which  it  is  difficult  for  any  tribunal 
to  sustain,  where  reasons  must  be  assigned  for 
every  judgment. 

There  is  so  much  testimony  which  is 
either  factitious  or  exaggerated,  that  it  is  im- 
possible to  decide  matters  of  fact  wisely  and 
justly  without  disregarding  much  of  the  for- 
mal testimony,  in  regard  to  which,  there  is  no 
very  obvious  reason  for  its  rejection,  except 
the  vague  belief  that  there  must  be  some  mis- 
take about  it.  But  such  a  reason  will  not  be 
likely  to  commend  itself  to  the  party  who 
loses  his  cause  in  consequence  of  the  rejection. 
Hence  it  has  been  said  that  courts  of  equity 
decide  facts  by  counting  the  witnesses  on  either 
side,  and  that  the  Chancellor  has  no  scales  for 
weighing  evidence.  There  will  be  some  ex- 
ceptions to  these  general  rules,  and  some 
judges  will  possess  an  intuitive  knowledge  of 
facts,  as  well  as  law,  and  will  find  some  mode 
of  satisfying  the  parties  with  the  results  to 
which  their  intuition  leads  them. 

There  is  another  thing,  which  one  can 
scarcely  fail  to  admire  in  the  English  Courts. 
There  is  no  appearance  of  haste  j  certainly  not 
of  hurry.  Perhaps  it  is  more  apparent  in  pass- 
ing from  one  Court  to  another,  than  anywhere 
else.  In  an  American  Court  there  seems  to 
be  a  kind  of  horror  or  dread  seizing  upon  the 
bench  the  moment  one  cause  is  coming  to  an 
end  lest  something  else  should  be  crowded  in 
before  the  Court  can  reach  the  next  cause  on 
the  calendar.     Some  motion  or  some  question 
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seems  to  be  the  constant  dread  of  the  Court 
the  moment  there  is  a  pause  between  two 
causes.  It  is  not  so  much  during  the  progress 
of  the  hearing,  but  the  moment  the  final  close 
is  attained  there  is  a  rush  for  the  next  cause, 
so  as  to  preclude  all  interruption.  But  nothing 
of  that  kind  occurs  here.  This  may  be  partly 
owing  to  some  constitutional  or  habitual  differ- 
ence in  the  people  of  the  two  countries.  For  one 
cannot  ride  across  the  island  of  Great  Britain 
in  any  direction,  in  an  express  railway  train, 
and  not  observe  a  very  marked  difference  in 
two  particulars  between  this  and  our  own 
country,  in  the  stops  and  in  the  progress.  The 
train  starts  on  the  moment,  at  the  click  of  the 
bell  marking  its  time  j  it  runs  with  terrific 
speed  to  its  next  stopping  place,  and  reaches 
it  the  very  moment  it  is  due.  Every  thing 
then  is  quiet  j  time  enough  for  all  changes, 
and  everything  is  ready,  and  very  likely  one 
or  more  minutes  to  spare  before  the  time  ar- 
rives for  departure.  This  is  most  refreshing. 
So  different  from  the  pauses  in  railway  travell- 
ing in  our  own  country  sometimes,  where  there 
is  scarcely  time  to  get  out  of  the  train  before 
it  is  off,  as  if  life  and  death  hung  upon  losing 
no  time  at  stops.  So  in  Court  here.  One 
cause  is  finished.  Time  is  given  to  breathe ; 
to  pack  up  books  and  papers,  and  to  get  in 
place  for  taking  another  cause  5  and  then, 
after  everybody  gets  ready,  quietly  start  off. 

We  are  by  no  means  sure  that  a  good  deal 
of  this  quiet  passage  from  one  cause  to  another 
is  not  attributable  to  the  fact  that  no  motions 
can  be  interposed  except* upon  motion  day, 
and  then  mostly  at  Chambers.  The  English 
judges  attribute  their  relief  from  perplexing 
impediments  and  motions  of  every  grade  of 
perplexity  to  the  fact  of  sessions  at  Chambers, 
where  most  of  these  motions  are  heard,  and 
where  they  are  attended  by  solicitors,  and  not 
in  general  by  counsel. 

And  this  brings  us  to  dwell  for  a  moment 
upon  the  different  grades  of  the  English  bar, 
which  are  maintained  with  great  punctilio. — 
The  sergeants  were  long  regarded  as  the  high-* 
est  rank  of  the  profession.  And  now  all  the 
judges  are  made  sergeants  by  special  writ,  be- 
fore they  can  be  sworn  in  as  judges.  But 
this  is  mere  form.  It  is  called  taking  the  coif, 
and  is  regarded  as  a  kind  of  degree  or  grade  in 


the  profession  which  must  be  attained  before 
they  Cim  be  made  judges.     The  order  of  ser- 
geants waa  formerly  much  more    numeroii; 
than  at  present,  and  they  still  compos*  lit 
par  at  0  Inn,  to  which  all  the  judges  join  them- 
selves as  soon  as  they  become  judges,  aaJ 
afterwards  are  not  allowed  to  dine  in  the  hail 
of  their  former  Innf  except  on  state  occasion-, 
(as  the  Grand  Dinner  at  the  close  of  Trinity 
Term,  which  fell  this  year  upon  the  1 2th  itf 
June),  when  some  fifty  to  one  hundred  bench 
ers  and  invited  guests  sit  down  at  the  bi^ 
table,  at  the  end  of  Middle  Temple  Hallt  ai  -J 
four  or  five   hundred  in  other  parts  of  thai 
vast  hall,  and  partake  of  a  dinner  which  woulj 
do  credit  to  the  first  noblemen  in  England- 
After  the  removal  of  the  cloth,  the  Master  tf 
the  Temple,   as  the   rector  of  the  Temple 
Church  is  styled,  returns   thanks,  and  the 
benchers  and  honorary  guests  retire  to  iL-- 
Bencher1  s  Room  for  dessert,  where,  fruit  tod 
wine  being  served,  the  president  first  propoee^ 
the  health  of  the  Master  of  the  Temple,  ufcy 
responds  in  a  brief  speech*     Some  other  cus- 
tomary  toasts  follow,  concluding     with   ibt 
health  of  the  inmed  guests,  who  all  respond, 
of  course,  in  speeches  of  more  or  le.s?  hrevi:; , 
as  taste  or  inclination  may  suggest,     Ob  tfo? 
present   occasion,   the    predominant   feel  in? 
seemed  to  be  a  desire  for  cordial  good  un Je; 
standing  with    the    American    nation  an  J 
people.     Nothing  but  the  entire  reciprocal  1 
of  that  sentiment  waa  offered  in  return.    Bin 
the  opportunity  of  reminding  them  of  the  fo 
that  we  claimed  to  be  something  more,  anJ 
better,  than  a  mere  aggregation    of  separate 
sovereign  states,  held  together  by  compact  « 
treaty,  was  too  inviting  to  be   wholly  disre- 
garded.    It  was  explained,  in  some  degree,  to 
that  learned  assembly  of  judges  and  bencher 
that  a  constitution  which  professed  to  cre.v 
a  paramount  national  sovereignty,  and  whir 
in  terms  gave  a  national  legislature  and  a  n* 
tional  executive,  and  a   national  judicial 
having  the  power  to  enforce  its  own  decre* \ 
by  its  own  police,  and  by  the  army  and  na^ 
and  which  had  authority  to  define  the  limit' 
of  national  jurisdiction,  and  to  correct  the  - 
cisions  of  all  the  State  Courts  bearing  uf>. 
that  point,  must  of  necessity  be  paramo ml  1 
all  State  Sovereignly  j  and  that  the  mult  <_.: 
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the  late  national  conflict  was  only  to  establish 
the  decrees  of  the  national  courts  of  last  resort, 
declared  years  before  by  our  great  expounder  of 
the  National  Constitution,  John  Marshall,  and 
to  enforce  the  eloquent  expositions  of  our  great 
national  orator,  and  senator,  Daniel  Webster, 
to  which  men  the  grand  result  might  be  as  fairly 
.■J  aa  truly  attributable  as  to  the  victories  of 
Dttfwmres  in  the  field  j  to  all  which  these  gen- 

nien  responded  with  all  earnestness  and  sin- 
cerity and  blessed  the  hour  of  our  first  and  ot 
our  final  independence.  After  having  been  pre- 
sent i:v  that  grand  old  hall  of  the  benchers  of 
iiw  or  more  centuries  standing,  where  the 
principles  of  English  liberty  had  been  culti- 
ivi  and  expressed,  and  having  listened  to 
she  congratulations  of  the    barristers  and 
piffBf  and  the  encomiums  of  the  elder  bre- 
thren towards  the  younger  members  of  the 
«ame  great  family  of  judicial  teachers  and 
Lechers,  one  could  not  well  believe  in  any 
nigral  rivalries  or  jealousies  between  the  two 
people,  except  in  the  matter  of  each  doing  the 
M  in  its  power  to  maintain  and  defend  the 
rind  and  noble  principles  of  English  and 
I  erican  liberty.    It  was  a  grand  and  inspir- 
asion,  both  to  the  English  and  the  few 
atatives  of  the  American  bar. 

tiut  to  return  from  this  digression.  The 
-.T.t  of  Queen' 8  Counsel  has  now  practically 
superseded  that  of  Sergeant.  The  first  rank 
"utlie  profession  here  next  to  the  judges  is 
Attorney  and  Solicitor-General.  Then  follow 
iome  other  officials  in  the  profession,  such  as 
;lit  Queen's  Advocate-General  in  Scotland, 
*c  Then  come  the  Queen's  Sergeants  by 
Ktwl  writ,  not  exceeding  two  or  three;  then 
pea? 3  Counsel,  in  the  order  of  seniority  of 
amission ;  then  ordinary  barristers.  These 

li-r  act  as  junior  counsel,  and  the  Queen's 

Cause  I  as  seniors.    These  all  wear  gowns 

wigs ;  Queen's  Counsel  wearing  silk,  and 

laniaters  stuff  gowns.  It  is  obvious  from 
one  hears,  that  the  English  bar  are  be- 
iif  more  or  less  weary  of  being  dressed 

m  such  artificial  costume,  and  that  they 

•I'd  be  glad,  at  once,  to  drop  the  wig,  and 
■tfj  of  them  the  gown  also.     The   most 
'lfcd  indication  in  this  direction  which  we 
was  in  regard  to  the  academic  dress 

om  by  the  students  at  Oxford.  We  met  hun- 


dreds there  with  their  gowns  in  their  hands, 
as  one  would  carry  a  coat  on  a  warm  day,  or 
any  other  garment,  which  for  any  cause  had 
become  burdensome.  That  did  not  seem  com- 
mon anywhere  except  among  the  students. — 
The  professors  and  tutors,  the  doctors  and 
fellows,  all  wore  the  gown  with  dignified  bear- 
ing and  apparent  selt-satisfaction.  But  young 
men  unconsciously  catch   the  sense  of  the 
outward  sentiment,  and  are  proverbially  sen- 
sitive to  any   feeling  of  ridicule  in  others  to- 
wards either  their  conduct  or  their  dress.  This 
was  the  only  possible  explanation  of  the  fact 
of  finding  so  many,  both  within  and  without 
the  college  walls,  with  their  academic  gown 
in  their  hands,  when  the  statutes  of  the  uni- 
versity render  it  the  indispensible  badge  to  be 
worn  at  all  times,  in  college  hours.     We  be- 
lieve, at  Cambridge,  there  is  some  dispensa- 
tion in  that  respect  before  dinner,  and  there 
you  do  not  see  the  gown  before  that  hour. — 
But  you  see  it  always  at  Oxford,  either  worn 
or  carried,  and,  as  it  seemed  to  us,  more 
commonly  the  latter !  It  is  wonderful  how  this 
senseofthe  ridiculous  will  crowd  out  mere 
pageantry  with  sober  and  earnest  men,  when 
it  once  gets  hold.  We  could  not  but  notice  how 
willingly  the  English  judges  put  aside  their 
wigs  and  gowns  at  the  state  dinner,  upon  en- 
tering the  Benchers'  Hall,  where  alone  it  was 
allowable.    There  is  no  place  for  the  show  of 
pageantry  in  dress  equal  to  the  Lord  Mayor 
of  London  and  the  aldermen,  when  they  ap- 
pear on  state  occasions.    Scarlet  puts  on  its 
brightest  hues  and  its  broadest  borders.    Pos- 
sibly in  America  we  are  in  danger  of  disre- 
garding forms  too  much.  Weha?e  sometimes 
feared  such  a  result.     But  one  needs  only  to 
see  how  much  of  official  duty  here  consists  in 
mere  ceremonial  to  feel  reconciled  to  its  en 
tire  abandonment. 


THE  BENCH  AND  BAR  AT  HONG  KONG. 

The  "  scenes' '  in  court  between  judge  and 
counsel  on  the  Northern  Circuit,  upon  which 
we  commented  a  few  weeks  ago,  undignified 
as  they  were,  will  yet  bear  favorable  compa- 
rison with  an  incident  which  is  reported  by 
the  Hong  Kong  papers  received  by  the  last 
mail.    Mr.  Pollard,  Q.  C,  a  barrister  who  has 
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practised  in  China  for  the  last  twenty  years, 
was  conducting  a  civil  action  in  the  Supreme 
Court  at  Hong  Kong  before  the  Hon.  J.  Smale, 
Chief  Justice  of  the  colony,  and  some  reference 
being  made  to  a  Chinaman  in  the  service  of 
the  plaintiffs  in  the  case,  the  Chief  Justice 
said  that  as  the  man  was  a  servant  of  the 
plain  tiif«  they  should  have  produced  him,  to 
which    Mr.  Pollard,  the  plaintiffs'   counsel, 
replied,  "  You  cannot  produce  him  like  a  piece 
Of  paper  j  let  him  be  subpoenaed  in  the  usual 
way."  The  judge  rejoined  that  if  the  witness 
was  not  produced,  he  would  "  take  that  into 
account"  in  his  direction  to  the  jury,  upon 
which  Mr.  Pollard  exclaimed,   "I   will  put 
only  those  witnesses  in  the  box  which  I,  as 
coun-v  !  for  the  plaintiffs,  may  see  fit.    I  may 
make  a  mistake,  but  I  will  not  be  dictated  to  or 
i&lked  liown  by  any  one  as  to  whatl  am  to  do." 
The  Chief  Justice,  after  declaring  that  the 
language  which  Mr.  Pollard  was  in  the  habit 
of  using  was  most  disrespectful  to  the  court, 
U-\)  U i o  bench,  but  shortly  afterwards  returned 
and  asked  Mr.  Pollard  if  he  apologised.  After 
a  good  deal  of  altercation  between  the  judge  and 
the  barrister,  the  case  was  adjourned  "  inde- 
finitely," his  lordship  declaring  that  he  must 
have  an  apology  from  Mr.  Pollard  before  the 
trial   could  go  on.     The  litigants,  however, 
preferred  submitting  their  differences  to  arbi- 
tration to  waiting  for  the  restoration  of  a  good 
understanding    between  judge  and  counsel. 
Two  days  afterwards  (on  June  29th)  another 
**  scene ,f  took  place,  and  the  Chief  Justice 
announced  that  he  would  give  his  decision  on 
the  matter  on  July  2,  when  he  pronounced 
Mr,  Pollard  guilty  of  grave  contempt  of  court, 
fined  him  two  hundred  dollars,  and  suspended 
him  irom  practice  for  a  fortnight,  or  until  the 
tine  was  paid.  His  lordship  read  his  judgment, 
which  was  of  considerable    length,   from  a 
manuscript,  occasionally,  however,  interrupt 
i  ng  the  thread  of  his  argument  to  remark  upon 
the  deportment  of  the  offending  counsel.  Once 
Mr-  Pollard  smiled,  on  which  the  Chief  Jus- 
tice remarked,  "  this  is  very  amusing,  Mr.  Pol- 
lard, hut  it  is  law."     Shortly  afterwards  he 
suddenly  exclaimed,  "  I  am  astonished  at  your 
staring,   Mr.  Pollard."     "  It  was  a  stare  of 
astonishment,  my  lord,"  remarked  the  learned 
counsel.     "  Stare  on,  Mr.  Pollard,"  said  the 


Chief  Justice ;  "This  a  subject  for  staring." 
At  another  passage  in  his  address  his  lordship 
paused,  and  looking  at  the  contumacious  bar- 
rister, said  emphatically,  "  Mr.  Pollard,  your 
eyes  are  opened  very  wide."  "And  with 
cause,  my  lord,"  replied  Mr.  Pollard.  His 
lordship  pronounced  Mr.  Pollard  to  have  bees 
guilty  of  six  contempts,  which  consisted  brief- 
ly of  one  "pointed  and  curt  answer,'7  with  an 
"apparent"  purpose  of  raising  a  laugh 
against  the  Chief  Justice;  two  "tones  and 
manners,"  with  "inferences;"  one  "imputa- 
tion, the  converse  of  what  had  occurred ;" 
one  avowal  of  a  desire  not  to  be  "  aggressive ;" 
and  one  "  tone  "  "  inferring  "  that  Mr.  Pollard 
had  more  respect  for  the  bench,  that  is,  for  the 
wooden  chair,  than  he  had  for  its  occupant. 
At  the  conclusion  of  the  Chief  Justice's  ad- 
dress, Mr.  Pollard  endeavored  to  speak,  but 
his  lordship  declined  to  hear  him,  and  advised 
him  to  appeal  to  the  Privy  Council,  or  bring 
the  matter  before  the  Benchers  of  the  Inn 
of  Court,  of  which  he  was  a  member.  Popular 
sympathy  in  the  colony  appears  to  be  strong 
ly  in  favor  of  the  offending  barrister,  and  the 
fine  imposed  upon  him  has  been  raised  by 
subscription  in  small  sums  and  presented  to 
him  with  an  address. — Pall-Mall  Gazette. 


A  BOOK  ABOUT  LAWYERS* 

The  gentlemen  of  the  bar  who  donned  the 
blue  in  the  late  rebellion,  will  find  many  a 
precedent  for  their  conduct  in  Mr.  Jeafrreson? 
book.  "  As  to  the  sarcasms  on  lawyers  for  net 
fighting,  "said  Bulstrode  Whitelock  (afterward? 
Lord  Keeper)  in  the  House  of  Commons,  "  1 
deem  that  the  gown  does  neither  abate  a  man'? 
courage  or  his  wisdom,  nor  render  him  In- 
capable of  using  a  sword  when  the  laws  are 
silent.  Witness  the  great  services  performed 
by  Lieutenant  General  Jones  and  Commissary 
Ireton,  and  many  other  lawyers,  who,  putting 
off  their  gowns  when  the  Parliament  required 
it,  have  served  stoutly  and  successfully  as 
soldiers,  and  have  undergone  almost  as  much 
and  as  great  hardships  and  dangers  as  the  hon 
orable  gentlemen  who  so  much  undervalued 
them."  This  same  Bulstrode  Whitelock  was 
captain  in  Hampden's  regiment  of  horse.   On 

*  Continued  from  page  88. 
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the  side  of  the  king  fought  Herbert,  afterwards 
Lord  Keeper  to  Charles  H.  in  exile,  and  Hyde, 
afterwards  Lord  Clarendon.  About  the  same 
time,  Lord  Keeper  Littleton  also  drilled  a 
corps  of  volunteers.  John  Somers,  attorney- 
at-law,  father  of  Lord  Chancellor  Somers, 
raised  a  troop  of  horse,  at  the  head  of  which 
he  rode  as  captain  in  Cromwell's  army.  Dur- 
ing the  civil  war,  a  royalist  rector,  in  the  par- 
ish church  near  which  his  troop  was  quarter- 
ed, preached  violent  sermons  on  Divine  Right 
and  Non-Resistance,  and  called  down  heaven's 
vengeance  upon  the  rebels.  Somers  sent  the 
rector  a  polite  message,  requesting  him  to 
preach  more  moderately  ;  but  this  only  served 
to  increase  his  wrath.  One  Sunday,  there- 
fore, when  the  enemy  was  in  full  action,  the 
captain  took  aim  and  sent  a  bullet  through 
the  sounding-board  over  the  parson's  head; 
and  subsequently  explained,  that  each  repeti- 
tion of  denunciation  would  produce  a  similar 
interruption ;  and  further,  that  on  each  suc- 
cessive occasion,  for  pistol  practice,  the  ball 
would  strike  a  little  lower.  This  "military 
despotism  "  soon  put  a  stop  to  political  ser- 
mons. 

Chief  Justice  Hale,  in  his  hot  youth,  burn- 
ed with  military  ardor,  and  sought  to  fight 
under  the  Prince  of  Orange  in  the  Low  Coun- 
tries. Though  he  was  persuaded  not  to  go, 
he  sang  to  his  expostulating  brothers  of  the 
law, — 

Tell  us  not  of  issue  male, 

Of  simple  fee,  and  special  tale, 

Of  feoffments,  judgments,  bills  of  sale, 

And  leases  I 
Can  you  discourse  of  hand  grenadoes, 
Of  sally  ports  and  ambuscadoes, 
Of  counterscarps  and  palisadoes 

And  trenches  ?" 

In  the  next  century,  Erskine  commanded  a 
volunteer  company  of  lawyers  of  Temple  Bar, 
christened  by  Sheridan  with  the  sobriquet  of 
"The  Devil's  Own."  The  rival  corps  was 
composed  of  Lincoln's  Inn  men,  and  nick- 
named by  the  populace  "The  Devil's  Invinci- 
bles."  Although  Erskine  had  been  a  lieute- 
nant in  the  army,  and  used  to  eat  his  obliga- 
tory law  dinners  in  his  scarlet  regimentals,  he 
seems  to  have  forgotten  the  Casey  of  the  pe- 


riod, for  Lord  Campbell  says,  "I  did  once, 
and  only  once,  see  him  putting  his  men 
through  their  manoeuvres,  on  a  summer's 
evening  in  the  Temple  Gardens ;  and  I  well 
recollect  that  he  gave  the  word  of  command 
from  a  paper  which  he  held  before  him,  and 
in  which  I  conjectured  that  his  l  instructions ' 
were  written  out,  as  in  a  brief."  Eldon  and 
Ellenborough  were  in  the  rival  corps, — "The 
Devil's  Invincibles," — but  both,  unhappily,  in 
the  awkward  squad.  Lord  Eldon  used  to  say, 
"  I  think  Ellenborough  was  more  awkward 
than  I  was  j  but  others  thought  it  was  diffi- 
cult to  determine  which  of  us  was  the  worst." 
This  corps  had  attorneys  in  its  ranks,  and  it 
was  said  of  it  that  when  Lieut-Colonel  Cox, 
the  Master  in  Chancery,  who  commanded  it, 
gave  the  word  "  Charge,"  two  thirds  of  its 
rank  and  file  took  out  their  note  books  and 
wrote  down  6s.  8d.  As  a  counterpart  of  this 
story  should  be  told  one  of  the  volunteer  com- 
pany of  lawyers  which  was  raised  a  few  years 
since,  during  the  apprehension  of  the  French 
invasion.  It  is  said  that  when  the  drill-mas- 
ter gave  the  order  "About  face,"  not  a  man 
of  these  logical  patriots  stirred,  but  that  they 
all  stood  still,  and  cried,  "  Why?"  Certainly, 
there  learned  gentlemen  cannot  be  said  to 
have  felt  with  the  six  hundred, — 

"  Their's  not  to  make  reply, 
Their's  not  to  reason  why, 
Their's  but  to  do  and  die." 

Naturally,  no  English  book  of  the  present 
day,  giving  any  account  of  social  life,  would 
be  complete  without  some  reference  to  that 
noble  animal,  the  horse.  So  the  author  has 
introduced  some  five  chapters  about  lawyers 
on  horseback.  He  dwells  with  fond  regret  on 
the  early  days,  when  the  law  was  forced  to 
have  more  dependence  on  the  saddle,  and  less 
on  the  express  train ;  and  notices,  with  evi- 
dent admiration,  the  hunting  lawyers  of  the 
present  day.  He  extols,  too,  with  vivid  ad- 
miration, how  "crimson  gold,  burnished 
steel,  and  floating  ancient,  gladdened  the 
eye,"  and  of  the  "  blare  of  trumpets,  rattle  of 
armor,  tramp  of  iron,  neighing  of  horses,  and 
joyous  hum  of  riders,"  in  the  circuit  under 
the  Plantagenets.  Without  any  hope  for  a 
revival  of  the  floating  ancient,  or  blare  of 
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trumpets,  the  wish,  may  well  be  expressed, 
that  our  profession  in  America  were  obliged 
10  have  more  familiarity  with  horses  than  es- 
says on  warranty  suffice  to  give.  It  is  a  no- 
torious fact  that  the  health  of  a  large  number 
of  our  leading  advocates  is  broken  down  by 
overwork,  and  by  a  neglect  of  out-of-door  ex- 
ercise, of  which  that  in  the  saddle  is  the  best  j 
while  iu  England,  the  large  number  of  their 
moat  distinguished  lawyers,  who  have,  without 
doubt,  done  an  equal  amount  of  work,  and 
have  far  exceeded  their  threescore  years  and 
ten,  is  a  striking  proof  that  the  English  habits 
in  this  regard,  are  far  better  than  our  own. 

In  the  17th  century,  it  would  seem  that 
some  knowledge  of  horsemanship  was  neces- 
sary to  all  lawyers.  Samuel  Pepys  enters  in 
his  diary,  on  October  23,  1660:  "  I  met  the 
Lord  Chancellor  and  all  the  Judges  riding  on 
horseback,  and  going  to  Westminster  Hall,  it 
being  the  first  day  of  the  term."  He  also  re- 
cords how  Sergeant  Glynne,  an  eminent  law- 
yer, came  to  grief  at  the  coronation  of  Charles 
11.,  '*  whose  horse  fell  upon  him  yesterday, 
and  is  like  to  kill  hira."  I^ater  than  this,  the 
barristers  rods  their  circuits  in  the  saddle, 
while  the  judges  were  carried  in  their  private 
carriages.  Lord  Kenyon,  when  a  young  man, 
appeared  on  a  small  Welsh  pony  from-  his 
native  hills,  Erskine,  too,  rode  a  pony  j  and 
Thorlow'a  ingenious  method  of  hiring  a  horse 
without  paying  for  him,  has  already  been  re- 
lated. In  those  days,  there  was  peril  not  only 
from  highway  rn en,  but  from  flood  and  field. 
An  amusing  story  is  toldofEldon  travelling 
the  northern  circuit,  which  is  thoroughly 
Scotch  in  its  literal  humor.  The  lawyer  was 
about  to  cross  some  dangerous  sands,  contrary 
to  the  advice  of  his  landlord.  "  Danger,  dan- 
ger," he  exclaimed  impatiently;  "have  you 
ever  tost  anyliody  there  V  "Nae,  sir,"  an- 
swered mine  bust,  slowly,  "  naebody  has  been 
lost  on  the  sands:  the  puir  bodies  have  a' 
been  found  at  low  water."  In  spite  of  such 
dangers,  nil  historians  of  lawyers  in  England 
of  former  days  are  wont  to  extol  the  plea- 
sures of  the  circuit,  with  its  feasting  and  balls 
and  circuit  mess, — when  Scott  was  Attorney- 
General  of  the  Circuit  Grand  Court,  and  used 
to  prosecute  offenders  "  against  the  peace  of 
our  lord  the  junior  jM  when  Campbell  opened 


the  court  with  a  fire-shovel  in  his  hand  as  an 
emblem  of  office  j  and  when  an  eminent  law- 
yer was  duly  indicted  and  fined  a  dozen  of 
wine,  for  the  heinous  crime  of  being  "the 
best  special  pleader"  in  England.  Pepper 
Arden  (afterwards  Lord  Alvanley)was  indict. 
ed  for  having  said  that  "  no  man  would  be 
such  a-fool  as  to  go  to  a  lawyer  for  advice, 
who  knew  how  to  get  on  without  it."  The 
archives  of  the  court  record : — "  In  this  he  was 
considered  as  doubly  culpable :  in  the  first 
place,  as  having  offended  against  the  laws  ot 
Almighty  God,  by  his  profane  cursing,  for 
which,  however,  he  made  a  very  sufficient 
atonement  by  paying  a  bottle  of  claret ;  and 
secondly,  as  having  made  use  of  an  expres- 
sion, which,  if  it  should  become  a  prevailing 
opinion,  might  have  the  moat  alarming  con- 
sequences to  the  profession,  and  was  therefore 
deservedly  considered  in  a  far  more  hideous 
light.  For  the  last  offence  he  was  fined  three 
bottles.     Pd." 

While  the  barristers  were  thus  in  the  gad- 
die  on  the  circuit,  they  had  doubtless  left 
their  wives  in  those  dusty,  dirty  inns  of  Court 
which  are  now  never  graced  by  women's  pre- 
sence ;  unless,  indeed,  when  a  visit  is  made 
by  a  pretty  girl,  such  as  Thackeray  records, 
with 

"  A  smile  on  her  face,  and  a  rose  in  her  hair, 
And  she  sat  there  and  bloomed  in  my  cane- 
bottomed  chair." 

But  in  those  days  young  couples  began 
housekeeping  in  chambers  where  they  had 
six  rooms  at  their  disposal,  including  "a 
trim,  compact  little  kitchen."  "  Frequently, 
says  Mr.  Jeaffreson,  "the  lawyer  over  his 
papers  was  disturbed  by  the  uproar  of  ai* 
heir  in  the  adjoining  room."  The  admirer 
of  Dickens  will  recall  Tommy  Traddles,  with 
his  "dearest  girl  in  the  world,"  and  her  five 
sisters  and  "the  beauty"  playing  in  his  cham- 
bers. Of  another  sort  was  Sarah,  Duchess 
of  Marlborough,  who  came  to  take  advice  of 
Mansfield  when  a  young  man.  The  lawyer 
was  supping  out,  and  his  clerk  told  him,  "  I 
could  not  make  out  who  she  was,  for  she 
Would  not  tell  her  name  j  but  she  swore  so 
dreadfully,  that  I  am  sure  she  must  be  a  laxly 
of  quality." 
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The  subject  of  fees  cannot  but  be  an  agree- 
able one  to  any  lover  of  bis  profession,  bow- 
ever  disinterested.  Going  back  ae  far  as  the 
reign  of  Richard  IL,  it  ia  found  that  lawyers 
were  so  unprofessional  a ^  to  go  to  the  clients' 
houses  and  give  them  advice.  William  de 
BeaucbampT  claiming  tbe  earldom  of  Pem- 
broke, "invited,"  says  Dugdale,  "  his  learned 
counsel  to  his  house  in  Paternoster  Row  j 
amongst  whom  were  Robert  Charlton  (then  a 
judge),  William  Pinchbek,  William  Brau* 
chesly,  and  John  Catesby  (all  learned  law- 
rers);  and,  after  dinner,  coming  out  of  his 
chapel  in  an  angry  mood,  threw  to  each  of 
them  a  piece  of  gold,  and  said,  *  Sir*.  I  de- 
sire you  forthwith  to  tell  me  whether  I  have 
Eiuy  right  or  title  to  Hastings'  lordship  and 
lands/  Whereupon  Pinchbek  stood  up 
(the  rest  being  silent,  fearing  that  he  sue* 
pected  them),  and  said,  '  No  man  here  nor  iu 
England  dare  say  that  you  have  any  right  iu 
them,  except  Hastings  do  quit  his  claim 
therein;  and  should  he  do  it,  being  now 
under  age,  it  would  b#  of  no  validities  "  The 
scene  ia  full  of  character :  the  counsel  wait- 
ing 5  the  Norman  baron  coming  out  after  din- 
ner, and  flinging  them  each  their  fee,  as  to  a 
dog;  the  haughtiness  of  the  language, — "  I  de- 
sire  you  forthwith  to  tell  me,"  and  spite  of 
all  this,  the  manly  independence  of  the  law- 
yer's opinion.  At  this  time,  and  for  many 
reigns  later,  it  was  customary  for  clients  to 
provide  food  and  drink  for  their  counsel  Mr. 
Foas  gives  the  following  list  of  items,  taken 
from  a  bill  of  costs  made  in  the  reign  of 
Edward  IV,  :— 

For  a  breakf&at  at    Westminster,    spent 
there  on  onr  counsel, Is  6d 

To  another  time  for  boat  hire  in  and 
out,  and  a  breakfast  for  twod&js,  Is  6d 

In  like  manner,  the  accountant  of  St,  Mar- 
£tkietTs,  Westminster,  entered  in  the  parish 
hooks,  "  Also,  paid  to  Roger  Fylpott,  learned 
in  the  law,  for  bis  counsel  given,  3s,  8d.,  with 
4d.  for  his  dinner,"  Here  are  some  items  in 
an  old  record  of  disbursements  made  by  the 
corporation  of  Lyme  Itegis:— 

Paid   for  wine  carried  with    us  to  Mr, 

Poulett, , 3s  6d 

Wine  and  sugar  given  to  Mr.  Poalett  3s  4d 


Horse- bin.*,  fur  the  sergeant  to  ride  to 

Mr.  Wulrond,  of  Bovey,  and  for  a 

loaf  of  sugar,  and    for  conserves 

given  there  to  Mr.  Poppel. . . . £1  Is  Od 

Wine  and  sugar  given  to  Judge  ia* 

derson  » , . .  »••»»**  • •  ** *  *  3s  4d 

A  bottle  and    sugar  given  to  Mr. 

Qibbs £3  3s  Od 

The  value  of  money  in  the  sixteenth  cen- 
tury is  so  different  from  the  present,  that  it  is 
difficult  to  make  a  comparison  of  the  fees  of 
that  period  with  the  present.  Sir  Thomas 
More,  in  tbe  reign  of  Henry  VIII.,  a  gained, 
without  griel,  not  so  little  as  £400  by  the 
year."  Lord  Campbell  regards  this  as  "  an 
income  nhich,  considering  the  relative  profits 
of  the  bar,  and  the  value  of  money,  probably 
indicated  as  high  a  station  as  £10,000  a  year 
at  the  present  day,  This  is  but  relative,  how- 
ever, and  compares  but  poorly  with  Francis 
Bacon Ts  income,  which,  when  ue  was  Attorney- 
General,  not  veiy  many  years  alter,  amounted 
to  JCGOOG,  and  was  a  royal  income  for  those 
times.  Coke  made  a  still  larger  income  dur- 
ing his  tenure  of  the  same  office,  the  fees  and 
otncial  practice  amounting  to  no  less  a  sum 
than  £7000  a  year."     These  were  very  ex- 

*  "The  salary  of  Attorn  uv- (J  em- rat/'  saya  Lord 
Campbell*  in  a  note  to  tbe  "Chief- Justices,"  was 
£81  &,  8d. :  but  hi*  official  emoluments  amounted  to 
.£7,001}  a  year.  II  in  private  practice,  too.  mast  nave 
been  very  profitable/'  It  id  extremely  difficult  to  say 
to  what  auin  nf  our  present  money  this il equivalent 
Coke  was  Attorney-General  from  lofH  to  IffiMi.  The 
importation  of  American  gold  began  tit  affect  the 
value  nj'tiil  vi>r  in  England  in  1&70+  according  to  Adam 
Smith,  and  ceased  in  I&iO.  Durlug  tills  time,  this 
valae  suuk  iu  the  relation  of  one  to  four.  The  value 
of  silver  remained  about  tbe  same  until  the  present 
century,  when  a  further  decrease  of  fifty  per  cent,  up 
to  the  present  day  may  be  predicated  of  it.  Cuke's 
term  of  oHlce  occurring  just  in  the  middle  of  the 
period  before  mentioueu,  it  may  be  fair  to  take  tbo 
average,  and  to  consider  it  pi  worth  double  what  It 
would  have  been  worth  in  1040,  or  £14,000,  Add  an 
iiicrouie  of  fifty  per  cent,  and  Lt  becomes  £21,0QO  as 
the  aotaal  equivalent  in  money,  liut  Its  comparative 
equivalent  Is   far  Jar^r.    Macau  I  ay,   writing  of  the 

fyerlod  of  James  II.,  nearly  a  century  later,  gives  the 
ncome  of  the  richest  peer  in  England,  the  Dufcc  of 
Ormend,  as  fS&flOQ,  and  the  average  income  of  a  peer 
as  £3.000,  "  A  thousand  a  year,  s  he  says,  "  was 
thought  a  large  revenue  for  a  barrister.  £*2,000  a  year 
was  nardly  to  lie  made  in  the  King's  Bench,  except 
by  the  C'rown  lawyers,  lt  is  evident,  therefore  that 
un  ofllclalman  would  have  been  well  paid  if  he  bad 
received  a  fourth  or  fifth  port  of  what  would  now  bo 
an  adequate  stipend."  (History  of  England,  vol.  1, 
c.  IU.)  Further  on  (vol.  IV.).  he  run*  tku.HXi  *o  Istc 
us  the  time  Of  William  III,  at  "  more  than  £300,000 
in  our  time  when  compared  with  the  value  of  estates/1 
To  double  Coke's  income  t  even  with  the  il  fry  per  cent 
already  added,  cannot  therefore  be  excessive,  in 
order  to  arrive  at  Its  relative  value.  Thia  makes  it 
£*2,000  in  our  currency  of  to-day.  This  was,  it  will 
be  remembered,  exclusive  of  his  private  practice,  and 
yet  is  to  be  regarded  as  an  extremely  moderate  e*U- 

iDHtt*. 
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traordinary  incomes ;  for,  in  the  reign  of 
Charles  II.,  Somers  was  thought  a  fortunate 
and  rising  man,  and  made  £700.  Pepys,  as 
usual,  gives  some  valuable  information.  Being 
about  to  go  before  the  House  of  Commons  to 
argue  an  Admiralty  cause,  he  records,  "  To 
comfort  myself,  did  go  to  the  l  Dog*  and  drink 
half  a  pint  of  mulled  sack,  and  in  the  hall 
did  drink  a  dram  of  brandy  at  Mrs.  Hewlett's  j 
and  with  the  warmth  of  this  did  find  myself 
in  better  order  as  to  courage,  truly."  He  ac- 
quitted himself  so  well  with  this  Dutch  cou- 
rage, that  a  "gentleman  said  I  could  not  get 
less  than  £1000  a  year,  if  I  would  put  on  a 
gown  and  plead  at  the  Chancery  bar."  These 
incomes,  though  good,  were  not  the  highest ; 
for  there  is  preserved  a  fee-book  of  Sir  Francis 
Winnington,  showing  that  in  1673  he  received 
£3,371 ;  in  1674,  £3.560;  and  in  1675,  when 
he  was  Solicitor-General,  £4,066.  Roger 
North  records  of  his  brother  Francis  (after- 
wards Lord-Keeper  Guildford),  that  his  income 
when  Attorney-General  was  £7000.  Doubt- 
less these  enormous  incomes  were  not  gained 
by  the  chief  law-officers  of  the  Stuarts  without 
the  doing  of  much  dirty  work.  The  lawyers 
of  this  period  were  wont  to  keep  the  money 
paid  them  in  their  skull-caps;  and  Roger 
North  says  of  his  brother,  "  His  skull-caps, 
which  he  wore  when  he  had  leisure  to  observe 
his  constitution,  as  I  touched  before,  were 
now  destined  to  lie  in  a  drawer  to  receive  the 
money  that  came  in  by  fees.  One  had  the 
gold,  another  the  crowns  and  half-crowns,  and 
another  the  smaller  money.7'  It  appears, 
too,  from  "Hudibras,"  that  this  money  was 
sometimes  kept  for  show  on  the  table : — 

11  To  this  brave  man  the  knight  repairs 
For  counsel  in  his  law  affairs, 
And  found  him  mounted  in  a  pew, 
With  books  and  money  placed  for  show, 
Like  nest-eggs,  to  make  clients  lay, 
And  for  his  false  opinion  pay." 

Pemberton's  fee  for  defending  the  •'  Seven 
Bishops'7  shows  that  legitimate  business  aU 
this  time  gave  but  slight  rewards.  His  re- 
taining fee  was  five  guineas ;  he  received 
twenty  guineas  with  his  brief,  and  three  for 
a  consultation. 

In  the  eighteenth  century,  Charles  Yorke's 
(afterwards  Lord  Hardwicke)  receipts  afford 
an  excellent  example  of  the  progress  of  a  ris- 


ing lawyer.  They  were,  for  the  first  year? 
practice,  £121 :  second,  £201 ;  third  ami 
fourth,  between  £300  and  £400  per  annum : 
fifth,  £700;  sixth,  £800;  seventh,  £1000; 
ninth,  £1600;  tenth,  £2,500.  This  gradually 
increased,  until,  during  the  last  year  of  hi* 
tenure  of  the  office  of  Attorney -General,  he 
received  £7,322.  Lord  Eldon  used  to  say 
about  himself,  that  he  agreed  with  his  wife. 
on  beginning  practice,  that  what  he  got  the 
first  eleven  months  should  be  his,  and  what 
in  the  twelfth  hers;  and  that  for  the  fir<t 
eleven  months  he  made  not  one  shilling,  ar»J 
in  the  twelfth  half  a  guinea.  Out  of  thi* 
"  eighteenpence  went  for  charity,  and  Bes^ 
got  nine  shillings."  Whether  this  was  so.  u: 
merely  told  to  make  a  good  story,  it  appear' 
from  his  fee-book  that,  in  1786,  ten  year- 
after  he  began  practice,  he  made  £6,933  7-.. 
and  that  in  1796  his  receipts  were  £12.11** 
15s  8d. 

It  seems,  from  the  extract  from  Dugda'e 
already  given,  that  one  of  William  de  Beau 
champ's  learned  counsel  was  a  judge.  From 
this  and  other  sources  it  appears  that  judges 
were  not  precluded  in  ancient  times  from  giv- 
ing opinions  to,  and  taking  money  from,  pri- 
vate clients;  though  they  were  forbidden  t-» 
take  gold  or  silver  from  any  person  havin: 
ct  plea  or  process  hanging  before  them.''  h 
deed,  down  to  the  time  of  James  I.,  and  some- 
what later,  the  salaries  paid  to  judges  wen* 
merely  retaining  fees,  and  their  chief  remu- 
neration consisted  of  a  large  number  of 
smaller  fees.  They  were  forbidden  to  accep: 
presents  from  actual  suitors,  but  no  suitor 
could  obtain  a  hearing  from  any  one  of  them 
until  he  had  paid  into  Court  certain  fees,  of 
which  the  fattest  was  a  sum  of  money  for  the 
judge's  personal  use. 

That  the  salaries  of  the  judges  in  the  time 
of  Elizabeth  were  small,  in  comparison  with 
the  sums  which  they  received  as  present.* 
and  fees,  may  be  seen  from  the  Tahle  o: 
Judges'  Allowance,  of  which  the  following  i? 
an  extract: — 

THE  LORD  CHBEFE   JUSTICE   OF  ENGLAND. 

£  *.  d. 
Fee,  Reward,  and  Robes             208  6  3 
Wyoe,  2  tunnes  at  £5          .          10  0  « 
Allowance  for  being  jus- 
tice of  assize            .                  20  0  8 
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It  is  unnecessary  to  say  that  this  system 
of  presents,  countenanced  and  practised  even 
by  Queen  Elizabeth,  gave  occasion  to  great 
corruption.  In  it  is  concerned  the  whole 
question  of  the  bribery  of  Lord  Bacon,  on 
which  it  would  be  useless  here  to  enter.  The 
very  handsome  salaries,  as  well  as  retiring 
pensions,  paid  to  judicial  officers  in  England, 
has  long  since  put  a  stop  to  this  system.* 

In  a  review  of  the  ancient  chronicles  of 
England,  it  is  apparent  that  the  law  univer- 
sity was  a  much  more  conspicuous  feature  of 
London  than  it  has  been  in  more  modern 
generations,  and  that  its  members  exercised 
a  much  greater  influence  than  at  present, — 
circumstances  which  render  its  history  not 
only  more  interesting,  but  important.  "  To 
appreciate, "  says  Mr.  Jeaffreson,  "the  great 
influence  of  the  law  university  in  the  fifteenth 
and  sixteenth  centuries,  it  must  be  borne  in 
mind  that  the  gownsmen  (judges,  sergeants, 
ancients,  readers,  apprentices,  and  students 
being  comprised  in  this  term)  maintained  to 
the  townsmen  almost  as  large  a  proportion  as 
the  gownsmen  of  Oxford  or  Cambridge  main- 
tain at  the  present  time  to  the  townsmen  of 
those  learned  places."  All  that  the  "  sea- 
son" is  to  modern  London  the  "term"  was 
to  old  London,  from  the  accession  of  Henry 
Vm.  to  the  death  of  George  II.  j  and  many 
of  the  existing  commercial  and  fashionable 
arrangements  of  a  London  "season"  may  be 
traced  to  the  old  word  "term."  Besides 
those  students  who  went  to  the  Inns  to  study, 
there  were  a  large  number  who  merely  lived 
there  for  the  sake  of  the  position  and  conve- 
nience it  gave  them  for  enjoying  the  pleasures 
of  the  metropolis.  In  the  fifteenth  century 
the  students  numbered  two  thousand.  In 
Elizabeth's  time  the  number  fluctuat- 
ed between  one  and  two  thousand.  In 
Charles  IL's  reign,  there  were  about  fifteen 


Annual  An.  Pension 
Salary,  on  retirement. 


*  Lord  Chancellor  of  England  £10,000 
Lord  ChtetJostioe  of  Queen's 

Bench 
Lord  Chief-Jostfoe  of  Cora- 
m  mon  Pleas 
Master  of  the  Bolls     . 
Lords  Justices  (each)  . 
vlce-Chancellor  of  England 
Chief  Baron  of  the  Exchequer 
Etch  Puisne  Judge  or  Baron 


8,000 

7%000 
6,000 
6,000 
6,000 
7,000 
6,000 


£6,000 

3,750 

8,760 
3,750 
8,760 
8,600 
8,760 
8,600 


hundred.  Many  of  these  young  men  were 
among  the  gayest  gallants  of  their  periods. 
Under  the  Court,  they  set  the  fashion  in 
dress,  slang,  amusement,  and  vice.  They 
performed  plays  and  masques,  or  were  critics 
of  the  plays  acted  upon  the  stage ;  and  no 
actor  could  achieve  popularity  if  the  students 
of  the  Temple  or  the  Inns  conspired  to  laugh 
him  down.  Mr  Jeaffreson  relates  with  much 
gusto  the  pomps  and  processions,  the  masques, 
amateur  theatricals,  the  jests,  the  drinking 
bouts  and  revels,  in  which  these  young  men 
took  part  under  the  Stuarts.  We  shake  our 
heads,  in  these  sober  days  of  the  nineteenth 
century,  at  such  routs ;  but  it  was  an  age  of 
debauchery,  and  even  the  veterans  of  the 
bar  exceeded  the  limits  of  strict  propriety. 
Chief  Justice  Saunders  was  a  hard  drinker, 
taking  nips  of  brandy  (so  says  Roger  North) 
with  his  breakfast,  and  seldom  appearing  in 
public  "  without  a  pot  of  ale  at  his  nose,  or 
near  him,"  which  was  even  served  in  Court. 
Evelyn  tells  how,  at  Mrs.  Castle's  wedding, 
"Sir  George  Jeffreys,  newly  made  Lord 
Chief  Justice  of  England,  with  Mr.  Justice 
Withings,  danced  with  the  bride,  and  were 
exceeding  merry."  "Where,"  asked  Lord 
Chief  Justice  Holt  (if  the  story  is  true)  of  a 
criminal  just  sentenced  to  death  for  horse- 
stealing, whom  he  recognized  as  a  boon-com- 
panion in  the  days  of  his  hot  youth — "where 
are  all  our  friends  of  the  Devil's  Tavern  ?" 
"Ah,  my  Lord!"  said  the  man,  "they  are 
all  hanged  but  myself  and  your  lordship." 
It  is  to  be  remembered,  that  in  those  times 
are  to  be  found  the  foulest  blots  on  the  ad- 
ministration of  justice  which  our  common  law 
has  ever  known.  Much  later  than  this,  that 
sound  old  port  wine,  which  used  to  be  the 
pride  of  Britain,  caused  other  high  legal 
functionaries  to  perform  curious  freaks. 
"Returning,"  says  Sir  Nathaniel  Wraxall, 
"by  way  of  frolic,  very  late  at  night,  on 
.horseback,  to  Wimbledon  from  Addiscombe, 
the  seat  of  Mr.  Jenkinson,  near  Croydon, 
where  the  party  dined,  Lord  ThuHow,  the 
Chancellor,  Pitt,  and  Dundas  found  the 
turnpike  gate,  situated  between  Tooting  and 
Streatham,  thrown  open.  Being  elevated 
above  their  usual  prudence,  and  having  no 
servant  near  them,  they  passed  through  the 
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gate  at  a  brisk  pace,  without  stopping  to  pay 
the  toll,  regardless  of  the  remonstrances  and 
threats  of  the  turnpikeman,  who,  running 
after  them,  and  believing  them  some  highway- 
men who  had  recently  committed  some  de- 
predations on  the  road,  discharged  the  con- 
s tents  of  his  blunderbuss  at  their  backs.  Hap- 
pily, he  did  no  injury."  Lord  Eldon  was  a 
great  lover  of  port  wine.  He  and  his  brother 
William,  afterwards  Lord  Stowell,  used  to 
dine  together,  on  the  first  day  of  each  term, 
in  a  tavern  near  the  Temple.  Mr.  Jeaffreson 
tells  a  story  of  Lord  Stowell' a  recalling,  when 
an  old  man,  these  terminal  dinners  to  his  son- 
in-law,  Lord  Sidmouth.  The  latter  observed, 
"You  drank  some  wine  together,  I  dare 
say?1'  Lord  Stowell,  modestly:  "Yes,  we 
drank  some  wine."  Son-in-law,  inquisitively : 
"  Two  bottles  ?"  Lord  Stowell,  quickly  put- 
ting away  the  imputation  of  such  abstemious- 
ness, "  More  than  that."  Son-in-law,  smil- 
ing, "What!  three  bottles V  Lord  Stowell, 
"More."  Son-in-law,  opening  his  eyes  with 
astonishment,  "By  Jove,  Sir,  you  don't 
mean  to  say  that  you  took  four  bottles  ?" 
Lord  Stowell,  beginning  to  feel  ashamed  of 
himself:  "  More  j  I  mean  to  say  we  had  more. 
Now  don't  ask  any  more  questions." 

The  following  amusing  tale  of  virtuous  in- 
dignation may  in  this  connection  be  repeated. 
Alexander  Wedderbum's  (Lord  Loughbor- 
ough) forte  was  never  virtue.  Though  not  a 
noted  gambler,  he  was  a  constant  frequenter 
of  Brookes' s  and  White's,  and  was  well 
.known  to  the  world  to  be  versed  in  all  the 
mysteries  of  gambling  and  dicing.  Sitting 
one  day  at  nisi  prius,  he  exclaimed  with 
great  warmth,  "Do  not  swear  the  jury  in 
this  cause,  but  let  it  be  struck  out  of  the 
paper.  I  will  not  try  it.  The  administration 
of  justice  is  insulted  by  the  proposal  that  I 
should  try  it.  To  my  astonishment,  I  find 
.the  action  is  brought  on  a  wager  as  to  the 
mode  of  playing  an  illegal,  disreputable,  and 
mischievous  game  called  'hazard ': — whe- 
ther, allowing  seven  to  be  the  main  and 
eleven  to  be  the  nick  to  seven,  there  are  more 
ways  than  six  of  nicking  seven  on  the  dice? 
'Courts  of  justice  are  constituted  to  try  rights 
^tnd  to  redress  injuries,  not  to  solve  the  pro- 
blems of  gamesters.    The  gentlemen  of  the 


jury  and  I  may  have  heard  of  'hazard'  as  a 
mode  of  dicing  by  which  sharpers  win  and 
young  men  of  family  and  fortune  are  ruined; 
but  what  do  any  of  us  know  of  "  seven  being 
the  main,"  or  "eleven  the  nick  to  seven?" 
Do  we  come  here  to  be  instructed  in  this  lore  ? 
and  are  the  unusual  crowds  (drawn  hither,  1 
suppose,   by  the  novelty  of  the  unexpected 
entertainment)  to  take  a  lesson  with  us  in 
these  unholy  mysteries,'  which  they  are  to 
practise  in  the  evening  in  the  low  gaming 
houses  in  St  James  street — pithily  called  by  a 
name  which  should  inspire  a  salutary  terror 
of  entering  them  ?    Again,  I  say,  let  the  cause 
be  struck  out  of  the  paper.     Move  the  Court, 
if  ypu  please,  that  it  may  be  restored;  and  if 
my  brethren  think  I  do  wrong  in  the  course 
I  now  take,  I  hope  that  one  of  them  will  offi- 
ciate for  me  here,   and  save  me  from  the 
degradation    of   trying    'whether    there  be 
more  than  six  ways  of  nicking  seven  on  the 
dice,  allowing  seven  to  be  the  main,  and  ele- 
ven to  be  a  nick  to  seven,' — a  question,  after 
all,  admitting  of  no  doubt,  and  capable  of 
mathematical  demonstration" 

Speaking  of  cards,  the  eminent  puisne 
Judge,  Mr.  Justice  Buller,  although  he  did 
not  entertain  progressive  ideas  on  the  law  of 
libel,  and  gave  evidence  of  former  good  char- 
acter a  curious  turn  against  prisoners,  was 
certainly  right  in  his  view  of  whist,  that  best 
of  all  games  for  a  lawyer;  for  he  used  to  say 
that  his  idea  of  heaven  was  to  sit  at  nisi  print 
ail  day,  and  play  whist  all  night.  Had  he 
been  living,  he  would  have  appreciated  an 
excellent  repartee  of  Lord  Chelmsford's.  A3 
Frederick  Thesiger,  he  was  engaged  in  the 
conduct  of  a  cause,  and  objected  to  the  irre- 
gularity of  the  opposing  counsel,  who,  in 
examining  his  witnesses,  repeatedly  put  lead- 
ing questions.  "I  have  a  right,"  maintained 
the  counsel  doggedly,  "  to  deal  with  my  wit 
nesses  as  I  please."  "To  that  I  do  not 
object,"  retorted  Sir  Frederick.  "  You  may 
deal  as  you  like,  but  you  shan't  lead. 

The  subject  of  the  non-professional  culture 
possessed  by  lawyers  presents  an  interesting 
study.  In  older  times,  a  large  proportion  ot 
the  best  students  from  universities  entered, 
what  was  then  pre-eminently  the  profes- 
sion of  letters, — the    Church.    During  the 
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last  fifty  years,  however,  the  bar  has  so  far 
invaded  on  the  province  of  the  clergy,  as  to 
occasion  no  little  alarm  to  the  ecclesiastics. 
"The  number  of  men,"  says  Mr.  Jeaffreson, 
"now  upon  the  books  of  Lincoln's  Inn,  who 
have  won  the  '  high  honors f  of  Oxford  and 
Cambridge,  is  a  suggestive  fact."  A  list  com- 
piled from  the  last  volumes  of  Foes' 8  "  Judges 
of  England, "  is  given,  containing  eighty-two 
names  of  the  most  distinguished  judges  of  the 
last  three  reigns,  some  of  whom  are  still  living. 
Of  these,  it  is  stated  that  thirty-two  received 
no  education  at  Oxford,  Cambridge,  Edinburgh 
or  Dublin ;  one  was  educated  at  Edinburgh, 
four  belong  to  Dublin,  eleven  were  trained  at 
Oxford ;  and  thirty -four  came  from  Cam- 
bridge, twenty-three  of  these  being  from  a 
single  college, — that  of  Trinity,  Cambridge, 
which  can  fairly  boast  of  being,  above  all 
others,  the  nursery  of  English  lawyers.  Of 
the  lawyers  thus  educated,  among  those  who 
have  taken  very  high  honors,  may  be  men- 
tioned Lord  Tenterden,  of  Corpus  Christi  Col- 
lege, Oxford,  winner  of  the  only  two  honors 
then  open  to  competition,— the  Chaucellor's 
Medals  for  Latin  and  English  Composition  $ 
Lord  Langdale,  of  Caius  College,  Cambridge, 
senior  wrangler,  and  senior  Smith's  prizeman j 
Sir  J.  Taylor  Coleridge,  Corpus  Christi  Col- 
lege, Oxford,  first  classman,  winner  of  three 
Chancellor's  prizes;  Lord  Lyndhurst,  Fel- 
low of  Trinity  College,  Cambridge,  second 
wrangler,  Smith's  prizeman ;  and  Sir  Edward 
Hall  Alderson,  Caius  College,  Cambridge, 
senior  wrangler,  Smith's  prizeman,  senior 
medalist.  It  was  the  latter  whose  classical 
ears  were  shocked,  when  Baron  of  the  Ex- 
chequer, by  the  application  of  counsel  for  a 
nolle  prosequi.  "  Stop,  Sir,"  he  said,  "  con- 
sider that  this  is  the  last  day  of  the  term,  and 
don't  make  things  unnecessarily  long."  A 
fellow  story  to  this,  of  the  late  Lord  Justice 
Knight  Bruce,  properly  finds  its  place  here. 
A  barrister,  lately  called,  who  had  been  a  dou- 
ble first  classman  at  his  university,  was  mak- 
ing a  long  and  tedious  argument  before  him, 
and  quoted  the  maxim,  "  Expressio  unius  est 
ezclusio  aUerius"  giving  the  i  in  unius  short. 
The  Lord  Justice,  arousing  himself  from  a 
sort  of  half  slumber,  said, "  Unius,  (i  long)  Mr. 
j  unius.  We  always  pronounced  it  unius  at 


school." — "  Oh  yes,  my  lord  1"  replied  Mr. 

;  "  but  6ome  of  the  poets  make  it  short, 

for  tli e  sake  of  the  metre." — You  forget,  Mr. 

)"  said  the  judge,  "  we  &re  prosing  here." 

In  an  anecdote  told  of  Lord  Campbell,  the 
advantage  was  on  the  side  of  the  counsel.  In 
an  action  brought  to  recover  for  damages  done 
to  a  carriage,  one  of  the  counsel  repeatedly  cal- 
led the  vehicle  in  question,  a  "broug-hain," 
pronouncing  both  syllables  of  the  word  broug- 
ham. Whereupon  Lord  Campbell,  with  consi- 
derable pomposity,  observed,  "  Broom,  is  the 
more  usual  pronunciation :  a  carriage  of  the 
kind  you  mean  is  generally,  and  not  incor- 
rectly, called  a  '  broom.'  That  pronuncia- 
tion is  open  to  no  grave  objection,  and  it  has 
the  great  advantage  of  saving  the  time  con- 
sumed by  uttering  an  extra  syllable."  Half- 
an-hour  later,  in  the  same  trial,  Lord  Camp- 
bell, alluding  to  a  decision  given  in  a  similar 
action,  said :  "  In  that  case,  the  carriage  which 
had  sustained  injury  was  an  omnibus — " — 
"  Pardon  me,  my  lord,"  interrupted  the  coun- 
sel, with  such  promptitude  that  his  lordship 
was  startled  into  silence ;  "a  carriage  of  the 
kind  to  which  you  draw  attention  ,is  usu- 
ally termed  a  buss.  That  pronunciation  js 
open  to  no  grave  objection,  and  it  has  the 
great  advantage  of  saving  the  time  consumed 
by  uttering  two  extra  syllables."  The  inter- 
ruption was  naturally  followed  by  a  roar  of 
laughter,  in  which  Lord  Campbell  joined 
more  heartily  than  any  one  else. 

As  an  offset  to  the  nice  ear  of  these  judges, 
the  Latinity  of  Lord  Kenyon  may  be  noticed. 
"  Modus  in  rebus"  his  lordship  would  remark 
if  a  trial  was  too  long :  "  there  must  bean  end 
of  things."  When  a  case  of  glaring  fraud  was 
brought  before  him,  he  exclaimed,  The  dishon- 
esty is  manifest}  in  the  words  of  an  old  Latin 
sage,  apparently  l  Latet  anguis  in  herba.1 " — 
Again  he  said,  with  a  face  of  great  wisdom, 
"  In  advancing  to  a  conclusion  on  this  subject, 
I  am  resolved  stare  supra  anUquas  mas.17 
Coleridge,  in  his  "  Table  Talk,"  is  authori- 
ty for  the  story  that,  in  a  trial  for  blasphemy, 
he  said  to  the  jury,  "Above  all,  gentlemen, 
need  I  name  to  you  the  Emperor  Julian  who 
was  so  celebrated  for  the  practice  of  every 
Christian  virtue,  that  he  was  called  Julian 
the  Apostle.11  His  knowledge  of  the  poets  waa 
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certainly  peculiar.  "  The  allegation,"  he 
once  exclaimed  indignantly  during  the  exa- 
mination of  an  unsatisfactory  witness,  "  is  as 
far  from  truth,  as  old  Booterium-  from  the 
Northern  Main, — a  line  I  have  heard  or  met 
with,  God  knows  where ;"  and  there  is  some- 
thing unspeakably  funny  in  the  metaphor  ad- 
dressed by  him  to  a  prisoner  convicted  of  steal- 
ing a  large  quantity  of  wine  belonging  to  his 
employer,  that  "he  had  feathered  his  nest  with 
his  master's  bottles,11  and  in  the  magnificent 
bathos  of  this  touching  peroration :  "  Prison- 
er at  the  bar,  a  bountiful  Creator  endowed  you 
with  a  powerful  frame,  a  comely  appearance, 
and  more  than  ordinary  intelligence j  and 
through  the  care  of  your  respectable  parents 
you  received  at  the  outset  of  life,  an  excellent 
education  j  instead  of  which  you  have  persisted 
in  going  about  the  country  stealing  ducks.11 

RECENT  ENGLISH  DECISIONS. 

Ship  and  Shipping  —  Charterparty — Bill  of 
Lading — Liability  of  Owner  of  chartered  Ship 
— Principal  and  Agent — Master  and  Ship- 
owner—  Carrier — Liability  for  stowage  of 
Goods — Stevedore. — A  ship  was  chartered  for 
a  voyage  from  Oporto  to  the  United  Kingdom, 
tcTload  from  the  factors  of  the  affreighter  a 
full  cargo  of  wine  or  other  merchandise,  at 
18s.  per  ton  j  the  captain  to  sign  bills  of  lading 
at  any  rate  of  freight  without  prejudice  to  the 
charter  j  the  ship  to  be  addressed  to  charter- 
er's  agent  at  Oporto  on  usual  terms.  The  ship 
was  accordingly  consigned  to  the  charterer's 
agents  at  Oporto,  and  was  put  up  by  them  as 
a  general  ship,  without  any  intimation  that 
she  was  under  charter  j  the  plaintiff  shipped 
some  casks  of  wine,  and  received  bills  of  lading 
in  the  common  form  signed  by  the  master. — 
The  wine  was  stowed  by  a  stevedore  appoint- 
ed by  the  charterer's  agents  and  paid  by  them, 
the  money  being  ultimately  repaid  them  by 
the  master.  The  wine  having  leaked  from  im- 
proper stowage : — 

Held,  that  as  the  charter  did  not  amount  to 
a  demise  of  the  ship,  and  the  owners  remained 
in  possession  by  their  servants,  the  master  and 
crew,  the  shipper  was  entitled  to  look  to  the 
owners  as  responsible  for  the  safe  carriage  of 
the  wine  :  inasmuch  as  he  had  delivered  it  to 
•be  carried  in  the  ship  in  ignorance  that  she  was 


chartered,  and  had  dealt  with  the  master, 
who  was  still  the  owner's  master,  as  clothed 
with  the  ordinary  authority  of  a  master  to 
receive  goods  and  give  bills  of  lading  by 
which  his  owners  would  be  bound. 

Held,  also,  that  the  employment  of  the  steve- 
dore made  no  difference,  at  all  events  as 
regarded  the  shipper,  as  he  was  no  party  to 
the  employment,  and  had  a  right  to  look  to 
the  owners  for  the  safe  stowage  of  the 
goods,  as  part  of  the  carrier's  duty,  in  the  ab- 
sence of  any  special  agreement — Sandeman 
v.  Scurr.  Law  Rep.  2  Q.  B.  86. 

Principal  and  Agent  —  Foreign  Marhdr- 
Exigencies   of  Market — Order  to  purchase, 
Substantial  compliance  with— Money  paid.— 
The  defendant,  who  resided  in  Liverpool,  gave 
to  the  plaintiffs,  who  carried  on  business  at 
Pernambuco,  an  order  to  purchase  100  bales 
of  cotton  of  a  specified  quality,  on  the  follow- 
ing terms :  "I  beg  to  confirm  my  letter  of  the 
23rd  of  February,  and  hope  you  will  have  ex- 
ecuted fully  all  the  cotton  ordered,  and  consider 
it  still  in  force.    If  executed,   please  regard 
this  as  a  new  order  for  100  more."  The  plain- 
tiffs acting  on  this  order,  purchased  in  the 
market,  and  paid  for,  ninety-four  bales  of  the 
specified  cotton.    No   direct    evidence  was 
given  as  to  the  then  state  of  the  Pernambuco 
market ;  but  the  circumstances  of  the  case  ren- 
dered it  reasonable  to  infer  that  the  plaintiffs, 
in  purchasing  ninety-four  bales,  had  done  all 
that  was  practicable.  The  defendant  declined 
to  pay  for  these  bales  on  the  ground  that  his 
order  had  been   inadequately  performed: — 
Heldf  that  the  order  must  be  construed  with  re- 
ference to  the  state  of  market  for  which  it  had 
been  given,  and  that  it  had  been  substantially 
complied  with. — Ireland  v.  Livingston,  Law 
Rep.  2  Q.  B.  99. 

Action  —  Staying  Proceedings  till  Costs 
of  former  Action  paid.  —  Where  a  plaintid 
having  failed  in  an  action  brings  a  second 
action  for  substantially  the  same  cause, 
unless  the  plaintiff  satisfy  the  Court  that 
a  real  probable  cause  of  action  exists,  the 
proceeding  is  so  primd  facie  vexatious  ani 
harassing  that  the  Court  will  stay  the  second 
action  until  the  costs  of  the  former  action  have 
been  paid. — Cobbett  v.  Warner,  Law  Rep. 
2  Q.  B.  108. 
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COURT  OF  QUEEN'S  BENCH. 

APPEAL   SIDE. 

June  1,19,1867. 
THE  QUEEN  v.  JOHN  PAXTON. 
Reserved  Case — Extradition  Treaty — Forgery. 

A  fugitive  from  Canada  was  surrendered 
to  the  United  States  authorities  on  a  charge 
of  forgery :  that  being  one  of  the  offences  en- 
umerated in  the  Treaty.  The  prisoner  was 
pat  on  his  trial  and  convicted  on  an  indict- 
ment for  feloniously  uttering  a  forged  promis- 
sory note  for  the  payment  of  money.  The 
case  being  reserved  on  an  objection  that  the 
prisoner  could  not  be  tried  for  any  offence  but 
that  for  which  he  had  been  extradited : — 

Held :  That  the  charge  of  forgery  included 
the  lesser  charge,  and  conviction  maintained. 

This  was  a  case  reserved  from  the  Court  of 
Queen's  Bench,  Crown  side,  by  Drummond, 
J.t  under  the  following  circumstances: — 

At  the  term  of  Queen's  Bench,  Crown  Side, 
on  the  24th  September,  1866,  the  prisoner, 
John  Paxton,  was  indicted  for  feloniously  ut- 
tering a  forged  promissory  note  for  the  pay- 
ment of  money.  On  his  arraignment,  on  the 
10th  of  October,  a  special  plea  was  filed  by 
jU  counsel,  setting  out  that  the  prisoner  had 
Wn  extradited  from  the  United  States,  for  a 
liferent  crime,  viz:  forgery,  and  thai  he  could 
nut  t>e  called  upon  to  answer  any  other  charge. 

To  this  plea  there  was  a  demurrer  on  the 
put  of  the  Crown,  the  points  urged  being  as 
follows:— 

1  it  That  the  plea  does  not  allege  any  mat- 
ii-r  which  by  law  constitutes  any  valid  plea  to 
tie  jurisdiction  of  the  Court,  or  in  abatement 
to  the  indictment,  the  offence  charged  being 
alleged  to  have  been  committed  within  the 
jurisdiction  of  the  Court. 

2nd.  That  the  matters  alleged  in  the  plea 
did  not  constitute  any  legal  ground  for  not  an- 
gering the  indictment,  but  could  only  be  ta- 
ken cognizance  of  by  the  Executive  authority 
is  involving  a  question  of  international  policy. 

3rd.  That  the  crime  charged  against  the 


prisoner  was  one  of  the  offences  included 
within  the  provisions  of  the  Treaty. 

4th.  That  the  plea  omits  to  specify  the  par- 
ticular charge  of  forgery,  and  does  not  show 
affirmatively  that  the  offence  was  not  connect- 
ed with  the  promissory  note,  upon  which  the 
indictment  was  framed. 

5th.  That,  the  crime  of  forgery  includes  that 
of  which  the  prisoner  is  accused. 

At  the  March  term,  1867,  the  demurrer 
was  maintained  and  the  plea  rejected,  the 
question  of  law  raised  by  it  being  reserved. 

The  prisoner  then  pleaded  not  guilty,  and 
the  trial  having  proceeded,  a  verdict  of  guilty 
was  rendered. 

Sentence  was  deferred  till  the  opinion  of 
the  Court  had  been  obtained  upon  the  points- 
of  law  raised  by  the  plea. 

Quebec,  June  19, 1867. 

Judgment  was  rendered  by  Dutal,  C.  J.r 
Caron,  Drummond,  and  Badglet,  J  J.,  main- 
taining the  verdict. 

E.  Carter,  Q.  C,  for  the  private  prosecu- 
tion. 

B.  Devlin,  for  the  prisoner. 


June  8,  1867. 
MULLIN,  Appellant,  and  ARCHAMBAULTr 
Respondent. 

Practice — Motion  for  leave  to  appeal. 

An  application  was  made  on  the  last  day  of 
the  Appeal  term,  for  leave  to  appeal  to  the 
Privy  Council  from  a  judgment  rendered  five 
days  previously: — 

Held,  that  the  motion  came  too  late. 

Mr.  Dorion,  Q.  C,  counsel  for  the  Appel- 
lant, moved  for  leave  to  appeal  to  the  Privy 
Council  from  the  judgment  rendered  June  3rd. 
(Ante,  p.  90). 

Duval,  C.  J.  I  will  not  receive  your  mo- 
tion on  the  last  day  of  term.  The  case  would 
thereby  be  locked  up  till  September  next,  and 
the  end^  attained. 

Mr.  Dorian.  Notice  has  been  given.  Time 
was  required  to  communicate  with  our  client 
before  making  this  motion. 

Duval,  C.  J.  The  party  should  have  been 
in  Court  when  judgment  was  rendered.  If  we 
were  to  receive  this  application,  we  must  re- 
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-ceive  all  similar  applications,  and  thus  parties 
would  obtain  indirectly  what  they  cannot  ob- 
tain directly.  Make  your  motion  on  the  1st 
September.  We  refuse  a  rule,  because  a  rule 
would  suspend  proceedings  in  the  meantime. 

Laflamme,  Q.  C,  counsel  for  the  Respond- 
ent, represented  that  delay  would  be  especially 
prejudicial  in  this  case,  the  action  being  one 
in  ejectment:  further,  that  the  amount  of 
rent  in  question  did  not  admit  of  an  appeal. 

Mr.  Dorion.  It  is  not  a  question  of  rent, 
but  of  damage  caused  to  my  client. 

Duval,  C.  J.  I  entertain  no  doubt  about 
it  at  all ;  it  is  not  a  question  of  property,  but 
a  question  of  lease  or  no  lease. 

Application  rejected. 


June  8,  1867. 
Ex  Parte  FOURQUIN. 

Practice — Interdiction — Curator. 

Held,  that  the  curator  to  a  person  volun- 
tarily interdicted,  must  be  brought  into  the 
proceedings  to  obtain  contrainte  for  folle  en- 
chere,  though  the  folle  ench&re  was  made 
before  interdiction. 

Fourquin,  the  prisoner,  being  detained  in 
prison  at  Sorel,  his  counsel  applied  in  the  first 
instance  for  a  writ  of  habeas  corpus.  The  cir- 
cumstances set  out  in  the  petition  were,  that 
Fourquin  had  been  subjected  to  contrainte  for 
folle  enchere.  Subsequently  to  thefolle  enchere, 
but  before  proceedings  had  been  taken  to  ob- 
tain contrainte,  the  prisoner  was  placed  under 
voluntary  interdiction,  and  one  Parent  was 
appointed  his  curator.  In  the  proceedings 
taken  to  obtain  contrainte  the  curator  had 
•not  been  brought  in. 

An  objection  was  raised  that  there  was 
nothing  to  show  that  the  prisoner  had  been 
interdicted.  M.  Girouard,  counsel  for  the 
prisoner,  contended  that  this  was  properly  es- 
tablished by  affidavit,  and  cited  an  English 
case  in  which  the  fact  of  the  prisoner  being  a 
clergyman  and  exempt  from  imprisonment, 
had  been  established  by  affidavit  in  an  appli- 
cation similar  to  this. 

Duval,  C.  J.  The  curator  should  have 
been  brought  into  the  case.  The  Court  can- 
not grant  a  writ  of  habeas  corpus,  but  the 
judgment  is  that  the  writ  of  contrainte  was 


illegally  issued,  and  ordering  that  the  prisoner 
be  discharged,  if  there  be  nothing  else  against 
him. 

Dbummond,  Badgley,  and  Movdelet,  JJ., 
concurred. 

D.  Girouard,  for  the  Petitioner. 


June  4, 1867. 
MORRISON  et  al,  Appellants;  and  DAM- 
BOURGES  et  al,  Respondents. 

Practice— Copy  of  Writ  of  Appeal. 

Held,  that  the  attorney  for  the  appellant 
may  certify  the  copy  of  a  writ  of  appeal. 

A  motion  was  made  in  this  case,  and  also 
in  two  others,  (Charlebois  v.  Bertrand,  and 
Boucher  etal,  v.  Duhaut,)  that  the  appeal  be 
dismissed,  because  the  writ  was  not  signed  b? 
the  clerk  of  Appeals  or  his  deputy,  but  was 
certified  to  be  a  true  copy  by  the  appellants' 
attorneys. 

Mondelet,  J.  The  writ  is  properly  signed, 
and  the  motion  must  be  rejected. 

Badgley,  J.  The  practice  of  attorneys  in 
certifying  copies  of  writs  has  received  the 
sanction  of  the  Court  during  the  last  half  cen. 
tury,  and  cannot  be  now  overturned. 

Aylwin,  J.  There  are  but  nine  days  in  which 
the  business  of  this  Court  must  be  transacted. 
Of  these,  two  are  frequently  Sundays,  and 
another  is  sometimes  a  holyday,  thus  occa- 
sionally leaving  only  six  days  for  business.— 
The  Court  should  open  at  ten  a.m.,  but  it  i? 
more  often  eleven  before  business  is  fairij 
commenced,  and  the  moment  four  o'clock 
comes,  the  judges  leave.  Besides  all  this,  in 
accordance  with  some  American  custom,  it  is 
now  decided  that  there  shall  be  a  recess,  and 
thus  another  three-quarters  of  an  hour  is  lost. 
Then  again,  the  Court  has  now  to  dispose  of 
reserved  cases,  and  other  Crown  business 
which  has  precedence  over  all  other  business 
and  usually  occupies  three  or  four  days.— 
Yesterday,  the  motion  in  the  present  case,  to 
grant  which  would  be  to  overturn  the  invaria- 
ble practice  during  the  forty  years  which  have 
elapsed  since  I  commenced  my  career,  was 
argued  during  two  whole  hours,  and  the 
Court  was  treated  to  a  luxe  d1 erudition  on  a 
matter  established  beyond  all  question.  How 


Digitized  by 


Google 


November,  1867.] 


THE  CANADA  LAW  JOURNAL. 


119- 


under  these  circumstances  is  the  business  of 
the  Court  to  be  transacted  ?  I  am  prepared 
now  to  give  judgment  in  every  case  heard  last 
term,  not  only  here  but  at  Quebec,  but  nothing 
is  done.  Under  these  circumstances,  I  have 
this  day  sent  in  my  resignation,  because  I  am 
satisfied  that  justice  cannot  be  properly  ad- 
ministered. 

Duval,  C.  J,  The  practice  which  we  are 
now  called  upon  to  overturn,  is  one  which  has 
been  followed  for  half  a  century,  and  has  re- 
ceived the  express  sanction  of  all  the  judges 
during  that  period.  The  Court  cannot  now 
depart  from  that  practice.  The  motion  must 
be  rejected. 

Lefrenaye  &  Armstrong,  for  the  Appellants. 

Pichi,  for  the  Respondents. 


MONTHLY  NOTES. 
COURT  OF  QUEEN'S  BENCH. 

APPEAL   SIDB. 

June  8. 

Dorion  (defendant  in  the  Court  below)  Appel- 
lant; and  Doutre  is  qualiti  (plaintiff  in 
the  Court  below)  Respondent. 

Surety — Signification  of  Transfer. 

This  was  an  appeal  from  a  judgment  ren- 
dered by  Loranger,  J.,  in  the  Superior  Court 
on  the  30th  of  September,  1864,  and  confirm- 
ed in  the  Court  of  Revision  on  the  22nd  of  Ja- 
nuary, 1865,  by  Smith  and  Berthelot,  J  J., 
(Monk,  J.,  dissenting). 

The  facts  of  the  case  were  as  follows :  On 
the  18th  of  January,  1860,  Anne  Aurelie  Rou- 
tier,  by  F.  E.  Dorion,  her  husband  and  attor- 
ney, made  an  obligation  in  favour  of  Pierre 
Doutre,  advocate,  for  $360,  payable  in  sixty 
monthly  payments  of  $6  each,  beginning  from 
the  15th  February,  1860,  without  interest, 
but  in  case  three  of  said  payments  should  not 
be  paid  at  maturity,  Pierre  Doutre  might  de- 
mand the  whole  sum  due.  By  the  same  deed, 
F.  E.  Dorion  is  guaUU  transferred  to  Pierre 
Doutre  the  sum  of  $400  as  collateral  security. 
This  $400  was  due  by  one  Richard  under  a 
transfer  made  to  Anne  Aurllie  Routier  by  A. 
A.  Dorion  on  the  31st  December,  1859.  On 
the  same  day,  by  a  writing  sous  seingprive) 


the  defendant,  V.  P.  W.  Dorion,  became  se- 
curity of  Anne  A,  Routier  for  the  payment  by 
Richard  of  the  $400  transferred  Co  Pierre  Dou- 
tre. On  the  23rd  May,  i860,  Richard  settled 
with  Anne  A.  Routier,  instead  of  with  the 
traoaferrce.  On  the  8th  of  January,  186;], 
Mr,  Joseph  Doutre,  the  testamentary  execu- 
tor of  Pierre  Doutre,  brought  the  present  ac- 
tion against  Anne  A,  Routier  and  V.  P,  Wf 
Dorion  for  $200,  balance  of  tbe  obligation  of 
18th  January,  1*60. 

Anne  Routier  made  default,  but  the  appel- 
lant Dorion  pleaded  that  he  had  not  become 
security  for  the  payment  of  the  obligation  sued 
on  ;  the  only  engagement  contracted  by  him 
was  that  Richard  would  pay  the  sum  of  $400 
trans/erred  to  Pierre  Doutre ;  that  the  latter 
having  neglected  to  signify  his  transfer,  Ri- 
chard had  paid  this  sum  lo  Anne  A.  Routier, 
on  the  23rd  May,  I860,  and  thus  the  appel- 
lant's surety  ship  terminated.  The  plaintiff 
answered  that  it  was  the  duty  of  the  appel- 
lant to  signify  the  transfer. 

Judgment  was  rendered  by  Loranger^  J.,  in 
the  Circuit  Court,  on  the  30th  of  September, 
1804,  maintaining  the  action  against  the  sure- 
ty. The  reasons  aligned  were  that  the  ab- 
sence of  signification  of  the  transfer  could  not 
be  invoked  by  V,  P.  W.  Dorion.  Thia  judg- 
ment wai  confirmed  by  the  Court  of  Revision 
on  the  25th  January,  1865,  Monkr  J.,  dissent- 
ing*    The  defendant  Dorion  appealed. 

DrvALr  C,  J,  The  judgment  must  be  re- 
versed. We  are  all  decidedly  of  opinion  that 
it  was  far  the  creditor  to  signify  the  transfer. 
It  has  been  sairi  that  this  woman,  Anne  Rou- 
tier, in  receiving  tbe  money  subsequently,  has 
not  done  right.  To  this,  it  must  be  answered 
that  the  caution  has  nothing  to  do  with  that. 
The  coTisidirants  of  the  judgment  are  t 

Con  side"  rant  que  feu  Pierre  Doutre,  repre- 
sent^ par  le  demandeur  eu  Cour  de  Circuit,  a 
negtig6  de  faire  signifier  le  transport  fait  an 
dit  Pierre  Doutre  par  Anne  A.  Routier,  de  sea 
droits,  actions  et  hypoth&ques  contre  Richard  j 
qu'en  consequence  de  tel  d^faut  de  significa- 
tion, le  dit  Pierre  Doutre  a,  par  sa  faulc  et 
negligence,  perdu  eon  recours  contre  le  dit  Ri- 
chard, et  a' est  par  U  mis  dans  1' impossibility 
de  c6der  ses  droits  et  actions  a  V appelant,  V. 
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P.  W.  Dorion,  qui  est  dlcharge*  de  ea  respon- 
sabilite\comme  caution,  etc. 

Judgment  reversed  and  action  dismissed. 

Drummond,  Bidoley  and  Mondelet,.  J  J., 
•concurred. 

Dorion  <k  Dorion,  for  the  Appellant. 

Doutre  <£  Doutre,  for  the  Respondent. 

Woodman  et  al.,  (defendants  in  the  Court  be- 
low) Appellants ;  and  Genie  a  (plaintiff  in 
the  Court  below)  Respondent 

Sheriff1 8  Sale — Last  and  highest  bid. 
This  was  an  appeal  from  a  judgment  ren. 
dered  in  the  Superior  Court  at  Beauharnois,  by 
Loranger,  J.,  on  the  28th  of  March,  1865. 
The  facts  of  the  case  were  these :  On  the  12  th 
October,  1859,  the  plaintiff  was  the  proprietor 
in  possession  of  an  immoveable  in  the  District 
of  Beauharnois.  Hainault,  one  of  the  defend- 
ants, in  his  quality  of  Sheriff,  took  this  im- 
moveable in  execution.  The  sale  took  place 
on  the  12th  October,  1859,  when  the  property 
was  adjudged  to  Bard  P.  Paige  and  Henry 
Woodman,  for  £573.  The  plaintiff  charged 
the  Sheriff  with  having  made  a  fraudulent 
sale,  as  several  parties  were  present  willing  to 
bid  more,  but  were  not  allowed  an  opportunity 
to  do  so.  He  accordingly  brought  an  action 
and  inscribed  en  faux  against  the  return  of 
the  Sheriff  and  bailiff,  with  prayer  that  the 
sale  be  declared  null,  and  the  plaintiff  be  re- 
instated in  possession. 

The  defendants  pleaded  that  the  sale  was 
regularly  carried  out.  The  most  important 
evidence  was  given  by  one  Cameron,  who  de- 
scribed the  transaction  thus :  "  I  followed  by 
•a  bid  of  £10,  and  after  that  it  continued  by 
bids  of  £5  or  less,  until  it  reached  the  sum  of 
£570.  This  last  amount  being  my  bid,  1  ask- 
ed the  bailiff  again  if  the  property  was  mine, 
but  he  did  not  give  me  any  answer.  There 
was  a  stay  again,  and  the  bailiff  sat  down  on 
the  platform  j  then  a  gentleman  whom  1  heard 
called  Paige,  said  £3,  and  immediately  I  said 
£1.  1  gave  my  bidding  £1,  as  quick  as  the 
£3  were  out  of  Mr.  Paige's  mouth.  The  bai- 
liff told  me  that  1  was  too  late  and  refused 
my  bid." 

The  judgment  of  the  Superior  Court  held 
that  the  bid  of  Cameron  was  in  time,  and 
should  have  been  accepted,  and  that  the  sale 


was  in  consequence  null.  From  this  judg- 
ment the  present  appeal  was  instituted. 

Badoley,  J.  This  is  an  appeal  from  the 
Superior  Court  at  Beauharnois.  Woodman, 
one  of  the  appellants,  obtained  judgment 
again  8t  Genier,  and  caused  his  real  property 
to  be  seized  under  *fi.fa.  At  the  time  of  the 
sale,  the  bailiff  employed  received  bids  up  to 
£570.  Shortly  afterward,  Paige,  one  of  the 
plaintiffs,  bid  £573,  which  was  simultaneous- 
ly  or  almost  simultaneously  overbidden  by  Ca- 
meron, who  bid  £574.  The  bailiff  refused  to 
receive  the  last  bid,  and  knocked  down  the 
property.  Cameron  was  quite  competent  to 
pay  his  bid,  and  was  within  the  allowed  time. 
The  last  and  highest  bidder  must  be  adjudged 
the  purchaser,  but  the  highest  bidder  cannot 
be  ascertained  till  the  close  of  the  sale,  and 
therefore  there  must  be  some  formal  intima- 
tion of  that  close.  U nder  these  circumstances 
the  judgment  of  the  Superior  Court  must  be 
confirmed. 

Duval,  C.  J.,  Druxmoxd  and  Moxdelet. 
JJ.,  concurred. 

Leblanc  <£  Cassidy,  for  the  Appellants. 

Doutre  &  Doutre,  for  the  Respondent. 

*     SUPERIOR  COURT. 

October  5,  1867. 
Shannon  et  al.  v.  Wilson,  et  al. 
Practice — Servient  SuppUtoire. 

Monk,  J.  In  this  case  a  woman  was  sued 
as  a  widow  upon  an  obligation.  In  the  deed 
she  declared  herself  to  be  a  widow.  Now 
when  she  was  sued  she  came  into  Court  and 
said  that  her  husband  was  not  dead.  Another 
feature  in  the  case  was  an  intervention  by  the 
husband.  The  parties  had  joined  issue  upon 
the  merits.  The  Court  was  of  opinion^that  the 
evidence  to  show  that  the  husband  was  living 
was  not  conclusive.  The  Court  would,  there- 
fore, order  him  to  come  into  Court  for  tih 
serment  suppUtoire.  If  he  came  into  Court,  and 
said  he  was  not  dead  but  living,  the  Court 
must  dismiss  the  case. 

[O  n  the  1 7  th  October,  the  husband  appeared 
before  the  Court  in  person,  whereupon  the 
plaintiffs  action  was  dismissed  as  against  tht 
wife,  and  judgment  went  only  against  the 
intervening  party.] 

Kelly  <fc  Dorion,  for  the  Plaintiffs* 

C.  P.  Davidson,  for  the  Defendants. 

Perkins  &  Ramsay,  for  the  Intervening 
party. 
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SQUATTERS. 
A  case  of  great  importance  to  proprietors 
of  Eastern  Townships  lands  will  be  found 
in  the  present  issue.  In  ElUce  v.  Courte- 
manche,  the  Court  of  Appeal  has  decided 
that  a  person  squatting  upon  unoccupied 
land,  without  a  shadow  of  title,  and  clear- 
ing the  land  or  building  on  it,  is  entitled  to 
demand  the  value  of  his  improvements 
before  he  can  be  ejected.  This  decision 
would  afford  much  cause  for  regret,  did  not 
one  or  two  of  the  circumstances  connected 
with  the  case  render  it  one  of  peculiarity. 
The  question  is  one  which  does  not  re- 
quire much  knowledge  of  law  for  its  deci- 
sion. "Am  I  to  put  my  hand  in  my 
'*  neighbor's  pocket/'  said  the  Chief  Jus- 
tice, "  because  he  is  a  dishonest  man  ?"  But 
put  this  in  another  way.  Is  (not  my  neighbor 
but)  some  parasitical  interloper  to  take  ad- 
vantage of  my  back  being  turned,  to  fasten 
upon  my  property,  and  then  am  I  to  be 
dragged  into  a  troublesome  litigation,  and 
to  be  subjected  to  the  annoyance  and 
anxiety  of  an  expertise,  to  determine  in 
what  sum  I  am  to  be  mulcted  for  his  volun- 
tary and  unasked  for  services,  and  then  if 
I  cannot  pay  this  sum  with  heavy  costs 
added,  am  I  lose  my  property  altogether? 
Surely  this  would  be  a  monstrous  propo- 
sition. In  the  case  of  Cowtemamche,  how- 
ever, as  Mr.  Justice  Drummond  pointed  out, 
there  were  peculiar  circumstances.  The 
plaintiff  had  an  agent  who  should  have 
notified  bir"  that  his  land  had  been  tres- 
passed upon,  but  who,  on  the  contrary, 
allowed  the  defendant  to  pay  the  taxes 
year  after  year  for  three  years,  and  no  steps 
were  taken  till  the  value  of  the  land  had 
been  more  than  quadrupled. 


THE  LANDLORD'S  PRIVILEGE. 
The  case  of  Ea*Uy  v.  Fabrique,  reported 
in  this  number,  is  of  much  interest  to  com- 
mission merchants  and  others  who  have  to 


store  goods  in  bonded  warehouses,  and  who 
can  now  do  so  without  fear  of  a  seizure  for 
rent  due  by  the  lessee  of  the  premises,  so 
long  as  the  storage  has  been  paid.  The 
owners,  of  goods  are  in  fact  placed  in  some- 
what the  same  position  as  subtenants  who 
have  paid  their  rent  to  the  party  from 
whom  they  leased.  No  doubt  of  the  pro- 
priety of  the  decision  could  arise,  even  if  it 
were  not  fully  borne  trat  (as  it  is)  by  the 
authorities. 


THE  COURT  OF  APPEALS. 
The  December  term  of  the  Court  of 
Appeals  was  characterized  by  unusual  vigor 
on  the  part  of  the  Chief  and  puisne 
Judges,  and  an  unusual  amount  of  business 
was  dispatched.  Thirty-five  cases  were 
taken  en  dUlibert,  and  the  old  dilibiris  were 
disposed  of.  It  is  probable  that  some  im- 
portant changes  will  be  made  in  the  mem- 
bers of  the  Bench  constituting  this  Court 
before  the  business  of  the  March  term  is 
proceeded  with.  The  Court  has  been  ad- 
journed for  judgments  to  the  28th  February 
next. 


FIVE  AND  TWENTY  YEARS  AGO. 

We  have  been  favored  with  the  perusal  of 
a  pamphlet,  printed  in  this  city  a  quarter  of  a 
century  ago,  containing  the  report  of  a  com- 
mittee of  the  Montreal  Bar  on  the  state  of  the 
administration  of  justice.  It  is  curious  to 
observe  that  some  of  the  evils  complained  of 
at  the  present  day  were  in  existence  in  1842, 
and  specially  pointed  out  in  the  Report.  One 
of  these  was  the  obstruction  to  business,  occa- 
sioned by  the  deficiency  of  judges  in  the  Mon- 
treal District,  and  the  infirmities  of  one  of  the 
judges  sitting  on  the  Bench.  The  Committee 
also  made  a  sore  grievance  of  the  interruptions 
of  counsel  by  judges  during  argument.  "  They 
"  must  enter  their  protest  against  the  tone  of 
"  petulance  and  choler,  heretofore  assumed  by 
"  a  part  of  the  judiciary;  and  as  a  matter  of 
"right  they  claim  for  the  bar,  both  in  cham" 
"  bers  and  in  court,  entire  immunity  from  of- 
fensive language  and  demeanor." 

The  charge  of  offensive  behaviour  on  the 
bench  is  one  which  a  judge  possessed  of  tact 
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and  good  sense  will  easily  escape.  It  is  true 
that  some  of  the  judges  of  our  day  do  occa- 
sionally appear  to  forget  that,  though  they  may 
assume  the  mien  of  an  irate  schoolmaster, 
members  of  the  bar  are  not  to  be  awed  into 
silence  like  schoolboys.  But  upon  the  whole 
there  is  not  much  to  be  complained  of  on  thjs 
head. 

Several  of  the  suggestions  of  the  Gpmmittee 
have  since  been  carried  out  One  of  these 
was  that  the  judges  should  be  held  to  record, 
in  every  judgment,  the  grounds  of  their  deci- 
sion. Also  the  very  proper  recommendation  to 
change  the  tenure  of  the  judicial  office,  and 
substitute  the  words,  "during  good  conduct'1 
for  "during pleasure"  in  the  commission  of 
the  judges. 

Some  of  the  evils  pointed  out  have  since 
disappeared,  such  as  having  bankruptcy  com- 
missioners or  judges  practicing  before  the 
Courts;  exorbitant  fees  paid  to  prothono- 
taries  and  criers,  a  joint  shrievalty  obstructing 
business,  Ac.  In  connection  with  the  office 
of  sheriff,  it  may  be  worth  while  to  remark 
that  the  Committee  recommended  "  that  the 
"  office  of  sheriff  in  civil  matters,  should  be 
"abolished,  and  that  the  duties  of  that  office 
"  should  be  performed  by  the  prothonotaries ;" 
and  "  that  the  functions  of  the  sheriff  should 
"  be  confined  to  the  criminal  side  of  the  Court, 
"  and  he  should  himself  receive  a  fixed  salary." 


SUPPLEMENTARY  FACTUMS  IN  THE 
COURT  OF  APPEAIS. 

A  rule  was  laid  down  by  the  Court  of 
Appeal  during  the  rendering  of  judgments 
on  the  ninth  of  this  month,  of  which  it  is 
important  that  the  members  of  the  bar 
should  not  be  ignorant.  The  Chief  Justice 
called  the  attention  of  the  bar  to  the  prac- 
tice of  sending  supplementary  notes  or 
factums  to  the  judges  during  vacation,  and 
observed  that  he  took  this  opportunity  to 
intimate,  that  unless  the  Court  gave  leave, 
during  the  term,  to  gentlemen  to  send  in 
supplementary  memoranda  in  vacation, 
they  would  not  be  received  j  and,  further, 
notice  of  such  supplementary  notes  must, 
in  all  cases,  be  given  to  the  counsel  on  the 
other  side.    Mr.  Bbthune,  Q.  C,  inquired 


whether  this  would  apply  also  to  lists  of 
authorities,  and  whether  the  feet  that  the 
opposite  party  had  received  notice  should  be 
shown  by  his  receipt  of  copy  on  the  paper. 
The  Chief  Justice  replied,  that  this  would 
be  the  more  regular  course.  The  rule  would 
henceforward  be  that  all  supplementary 
memoranda  must  bear  the  signature  of  the 
opposite  party. 

Mr.  Justice  Badglky  added  a  few  obser- 
vations respecting  the  time  of  sending  m 
the  supplementary  notes.  He  said  that  fre- 
quently after  the  judges  had  gone  through 
the  whole  labour  of  the  case,  and  had  made 
up  their  minds,  they  were  required  at  the 
last  moment  to  go  through  a  long  list  of 
new  authorities,  to  the  exclusion  of  other 
duties.  If  there  were  to  be  any  supple- 
mentary notes,  he  said,  let  them  be  sent  in 
immediately  after  the  argument. 


THE  PATENT  LAWS. 

Some  suggestions  of  importance  to  Inveo- 
tors  are  put  forth  in  a  letter  recently  publish- 
ed by  Messrs.  Charles  Lbgob  &  Co.  The  feet 
is  pointed  out  that  all  the  nations  of  the  world, 
with  the  exception  of  Canada,  Nova  Scotia, 
Prince  Edward  Island,  Switzerland,  Greece, 
Turkey,  China  and  Japan,  grant  letters  pa- 
tent for  inventions  to  foreigners  on  the  same 
terms  as  to  their  own  subjects.  New  Bruns- 
wick and  Newfoundland,  among  the  British 
Provinces,  have  thrown  off  their  exclusivenesf 
and  admitted  foreigners  to  equal  rights  with 
their  own  citizens.  "  By  this  arrangement,'' 
says  the  letter  before  us,  the  inhabitants  of 
these  colonies,  are  permitted  to  obtain  Patents 
in  the  United  States,  for  the  reduced  fee  of 
$35,  in  place  of  the  discriminating  fee  of  $50>> 
charged  to  the  inhabitants  of  Canada,  Nova 
Scotia,  and  Prince  Edward  Island,  in  retain 
for  their  exclusiveness  in  not  permitting 
American  citizens  to  obtain  Letters  Patent  on 
any  terms,  even  by  the  payment  of  an  equally 
large  fee.  The  United  States  Patent  Law  i* 
so  framed,  that  as  soon  as  we  cease  to  discri- 
minate against  their  citizens  in  the  granting 
of  Patents  in  Canada,  their  fee  at  once  drops 
from  $500  to  $35,  without  additional  legis- 
lation."    These  facts  are  not  very  creditable 
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to  us  as  citizens  of  that  great  nation  which 
our  '  great  men,'  are  so  constantly  reminding 
us  we  haw  become.  Even  in  a  pecuniary 
point  of  view,  it  is  evident  that  the  field  pres- 
ented by  the  American  States  to  Canadian 
inventors  is  far  more  inviting  than  that 
offered  by  Canada  to  American  inventors. 
u  A  United  States  Patent  granted  to  one  of 
our  clients,"  says  the  letter,  "  recently  sold 
for  $80,000  in  gold,  for  the  six  New  England 
States,  and  for  $30,000  in  greenbacks  for  each 
of  several  other  States."  It  is  recommended 
that  articles  patented  under  Patents  issued  to 
foreigners  be  kept  on  sale  at  a  reasonable  rate  for 
eighteen  months,  otherwise  the  Patent  to  be- 
come void,  and  that  no  patent  continue  longer 
than  fourteen  years.  This  period  it  is  proposed 
to  divide  into  three  terms :  the  first,  of  three 
years,  to  require  a  payment  to  Government  of 
$25,  thejsecond  term  of  four  years,  an  addition- 
al payment  of  $50,  and  the  final  term  of  seven 
years  $100.  "  All,  or  nearly  all  inventors," 
says  Mr.  Leggb,  "  can  afford  the  first  payment 
of  |25,  and  three  years  will  test  the  value  of 
the  invention — if  it  prove  a  good  one,  the  next 
fee  can  easily  be  raised,  and  so  on.  If  it  prove 
of  no  great  value,  the  Patent  may  be  allowed 
to  become  void,  by  non-payment  of  next  fee, 
and  consequently  be  open  to  the  public."  It  is 
farther  recommended  that  all  original  Patents, 
already  granted  in  each  of  the  Provinces,  be 
extended  over  the  Dominion,  with  or  without 
the  payment  of  an  additional  fee.  These  sug- 
gestions appear  to  be  dictated  by  experience 
and  knowledge  of  the  subject,  and  are  conse- 
quently worthy  of  the  most  careful  considera- 
tion. 


NOTICES  OF  NEW  PUBLICATIONS. 

Harper's  Magazine.  December.— A  high- 
ly interesting  article  appears  in  the  pre- 
sent number,  respecting  the  nurseries  on 
Randall  Island.  These  '  Nurseries '  are  a 
Juvenile  Department  of  the  New  York 
Almshouse,  and  afford  a  happy  home  and 
place  of  education  for  about  a  thousand 
children  of  all  ages.  The  progressive  and  en- 
lightened spirit  of  the  present  century  has 
not  been  slow  to  perceive  how  much  easier 
and  better  it  is  to  prevent  crime  and  dis- 
ease than  to  punish  the  one  or  cure  the 


other.  The  institutions  on  Randall's  Is- 
land afford  a  most  cheering  illustration  of 
the  good  effect  of  removing  young  vagrants 
from  the  filth  and  misery,  the  impure  air, 
and  impure  associations  of  their  haunts 
and  homes,  and  educating  both  mind  and 
body  in  a  well  chosen  and  well  ordered  re- 
treat, in  a  salubrious  atmosphere,  with 
abundance  of  wholesome  food,  and  liberty 
to  indulge  in  the  natural  games  and  sports 
of  childhood.  Not  a  few  of  the  hundreds 
who  every  year  go  forth  from  Randall's  Is- 
land, to  enter  upon  an  honest  and  indus- 
trious career,  will  have  reason  to  look  back 
with  gratitude  to  the  months  or  years  spent 
in  that  retreat. 

Procedure  Civtlb,  Vol.  1.  By  G.  Doutrb, 
B.C.L.,  Advocate,  Secretary  of  the  Bar, 
Province  of  Quebec.  This  is  the  most  com- 
prehensive and  convenient  manual  of  Civil 
Procedure  which  has  yet  appeared.  The 
Preface  is  by  a  learned  gentleman  from 
whose  instructions  most  of  the  younger 
members  of  the  profession  have  derived 
no  small  benefit,  we  refer  to  Professor 
Laprenayb,  of  McGill  University.  The  Pre- 
face is  followed  by  an  Introduction  in  which 
Mr.  Dotttre  notices  the  various  changes 
which  have  been  introduced  by  the  Code 
of  Civil  Procedure.  These  notes  will  at 
once  direct  the  attention  of  the  practitioner 
to  a  number  of  points  which  should  not  es- 
cape his  notice.  The  Report  of  the  codifica- 
tion commissioners  is  then  given,  together 
with  the  Text  of  the  Code,  and  authorities 
cited  by  the  commissioners.  The  book  also 
includes  the  Insolvent  Act  of  1864  and  am- 
endments, together  with  the  rules  of  practice 
of  the  various  Courts.  It  is  the  intention 
of  the  editor,  we  believe,  to  issue  a  second 
volume  which  will  include  the  Tariffs  of 
Fees.  In  the  meantime,  the  first  volume  is 
complete  in  itself,  and  is  carefully  indexed, 
the  Alphabetical  and  Analytical  Index  alone 
extending  over  about  one  hundred  and 
twenty  pages.  It  is  unnecessary  to  dwell 
further  upon  the  merits  of  this  work  which 
is  executed  with  Mr.  Doutre's  usual  care 
and  accuracy.  What  we  have  stated  shows 
that  it  is  well  adapted  for  general  use  as  a 
vade  mecum. 
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BANKRUPTCY— ASSIGNMENTS.— PROVINCES  OF  ONTARIO  AND  QUEBEC- 


SAME  Or  UiftQLYJCNT. 


Armstrong.  William ....... 

Atkinson,  James ....... 

Austin,  Churle* 

Bsnburv,  Cburlea. , . , , 

Bealh,  Robert. , , . . 

B<'riurd.  Auputtin 

Bert  folaouic,  Francois , . . 

Boeart,  Irvin  P. 

tto&twk-k,  John  Price * 

Boswelh  John  S.  ....................  . 

lUultou,  John... 

Bnrwn,  Janirti .... 

Capron,  Waiter. 

Cooker,  George .......... 

Cocker.  George.. 

Colwelf,  WUlkm. :....,..... 

Dale,  John -  — 

I  inn  plain',  Paschal . . . . 

Davison  t  Thomas. 

Davy,  Benjamin  Canning 

Denner,  Theophllus  F. .  ■ 

Douglass,  Henry  Joseph. ............. 

Edgar,  Philip * 

Edwards,  B„. ........... , 

Lrriti,  Richard  William 

Findlay,  Thmna* 

Flagler,  John  R....... 

tteak,  Henry  C 

Ktvn.  lmnii'1 .. 

Foray  f  h  &  I'emoertoo 

Gauthier,  Alexandre. 

Gilkes,  George 

Gimaon,  John  Foster 

Grler.  Thomas  McKee ... 

[in,  Francois  Xavier 

Harm,  Elfaha  Gustavo* 

Hartill  k  U>ckington.. 

Hebert,  Octave  J.. . . . , 

Htnoy .  David 

Kelly,  James.,,......,: 

Kergan.  John  D.,  ft.  Co 

Later.  Thomas 

Langiois,  Lion,.   . ... 

Lazier*  Richard  Leonard  ............ 

Lundy ,  John  Stewart 

Macartney.  George.. ........... , . 

McBean,  Archibald.... 

McCarthy,  John  A . . 

McDonald,  John..............  ...... . 

McGaftin,  James. 

Met :  illivray ,  John 

Mc Laugh !  in,  Jame* 

Mailloiix,  ltale.. . 

aletlie-l,  Joseph  O.  .. , 

Newborn,  T.  C . 

Mitchell.  William  Hall 

Mulville.  Michael 

Murray,  William 

Nelson,  Charles,.  ........ .,.,,. 

Nye,  D.T.R,,, 

Peebles,  Andrew 

Eer  ft  Go  ...... 

Fhippon ,  Robert 

Pillou,  William  Donkon...,,,.,,... 

Pitcher  &  Bona,  Luther 

Reeves,  J  uhu  1 . , . , . , , ,  .... 

Riendeau,  Jean  Bte, , 

Robinson.  Wriiliam 

Rook,  Robert. 

Rowdl,  William..., 

Sc'Obcal,  L.  A.,  Individually1  and  aa  » 

partner  Of  Senecal  &  Weisfl J 

Vance,  Jamei  John 

Veaina,  Louis  D.,.,... .,... 

Walker,  James . , 

WUkm  Jamea.  ......,,,.,,,,.,,.,... 

Workman ,  George 


tobourg.. 
Petrulia.  . 
M  an  vera.. 
Paris 


Township  of  Teciimseth. 
St.  Francois  da  Lao. .. . . 


Brighton.. 


St.  Edouard 

Windsor 

Li  nd -ay . . 

Fushlinch. . . 


West  Oxford,. 


Township  of  Reach  . 
Ottawa.. ............ 


St.  George  de  Henryville. 
Boucherville. ............. 

CampbeBford ..,,,..,.... 


am** .. 


Almonte. . 


Montreal.. 
Birth..-.. 


W.  S.  Williams, .  Nap 

Alex.  McGregor.  Gait 

I  runcis  Clemow  ■  Ottawa. . . 

Jaa.  McWhirter. ,  Woodstock , . 

S,  B.  Fairbanks . .  Qahawa. 

T.  Sauvageau . . . .  Montreal.. . . . 

T.  Sanvagenu.. . .  Montreal 

E  A.  Maenaehtan  Cobourg . . . . . 

Titos.  Deacon Pembroke... . 

K,A.  Macnarhtan  Cobuurg 

George  Stevenson  Sarnia* 

K.  A.  Much:;  Lrg 

A.  W. Smith. . . .  .  Brnnttord. .. . 
John  McDonald.    Montreal..,. . 

Fra nciri  Clemow  .  Ottawa. . . 

W.  Collin?. Walkertoo- . . 

Joseph  Rogers...  Banrn... 

G,  1.  Barthe B 

W .  Tr  Mason .....  Toronto. .. . . , 
W.  S.  Robinson..  Napanee. .... 
W,  3-  Robinson..  Napanee..... 
W.  S.  Williams..  Napar 

W.  S.  Robliiftun*. .  Napanee 

Job n  Why  te ... .     M .  -n t real 

William  Staple*  .  Millbmoke  ,. 
Richard  Monok.     < 

K  A .  MacnacLtan  <  ubuurg  , 

Jaa,  Mi.  -Winner.  .'Woodblock. 
R.  M.  Bo*e.. .....|Klng»toa.... 

Win,  Whalker ....  guebce 

ragean Montreal..... 

J.  McCrae Windsor 

1 :  i  inert  Wat*on. . .  Montreal-. . . . 

Thos .  Saunders . .  G  ueiph 

Isidore  Traveray..  Ottftw*.  

Jan.  McWhirter. .  Woodstock  . . 

Thama*  Glarkson  Toronto 

T.  gauvagean. . . .  Montreal. ... 


Paisley 


Windsor. 


Chin  gnu  acousy 

Town?  hip  o  f  N  ortb  G  ower 

BttMScnt!  W.V. ".  !*!*«! 


Ottawa. 

Ainleyvtlle... 
8t.  Timoth*-. 


Hamilton  , 


I^ennoxville  . 
MUlbrook.... 

lugr^raoll 

Phillipeburg,. 


Montreal ... 

Parkhill 

Township  of  Hibbert.  .. 
Coropton. ............... 

Montreal 

Bouchervllle 

Township  Fredeiicsborgb 


Fiorreville , 


S.  Pollock 
Thos.  tfsundera.. 
W.  F.  Flndlay,., 
Thomas  Clarkson, 

J.  McCrae.- 

J.  P. Thomaa..,,, 
John  Lynch  ..... 
F.  th'iriow,...  .. 
E.  A,Macnschtan 

Thos.  Miller 

Alex.  McGregor 
W  T.Mnson  .>. 
Frimci-;  Clemow  . 

S.  Pollock 

T.  SauvBfieau.... 
Pemb.  I*atereon., 

J.  J  Mason 

Thos.  Cbtireher. , 

A.  M.Smith 

Jamea  McWhirter 
Jaa.  McWhirter.. 
W,  Mead  PatUson 
George  Kas  ton,,.. 
T.  Sauvageau.... 
Thoa.  Churcber. . 

Thos.  Miller 

A.  M.  Smith 

T.  S,  Brown  ..... 
T.  Suuvageau,... 
W.  a.  Robinson.. 
W.  S.  Robinson.. 
Thomas  Cbvksou. 

T.  Sauvageau 

Thomas  Clark&on 
A.  Fra-cr 
William  iieron... 
A.  W.  Smith... 
S.  C.  Wood 


Godtrich.... 

(i ueiph .,,.. 

Ha  mil  Ton. . . 

Ion 

Windior.... 

Belleville.... 

Brampton,.,. 

GlUwa 

Cobourg:,.,, 

Stratford . . . 

Gall ..,,- 

Toronto. 

Gttawi 

Goderich..,, 

Montreal..., 


Hamilton.  . . 

London. 

Sherhrooke . 
WtMHlstodt . . 


broekSilk ;  .   . 
Montreal...,* 
Loudon . ..... 

Stratford-. ... 

Shtrbrooke 
Montreal.. . 
Mootreal. .. 
Napanee  .. — 
Napanee... 
Toronto.  „ 

Montreal.. 


to,..,. 

Ajibbw' 
Brantibrd... 
Undtay 
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APPOINTMENTS. 

Thomas  Miller,  Esq.,  of  Berlin,  Ont, 
Earrister-at-law,  to  be  judge  of  the  County 
Court  for  the  County  of  Hal  ton,  in  the  room 
of  Joseph  Davis,  Esq.,  deceased.  (Gazetted, 
^07,  30,  1867.) 

Thos«  McGord,  Esq.,  Advocate,  to  be  Law 
Clerk  of  the  Legislature  of  the  Province 
ofQuebec.     (Gazetted,  Dec.  20,  1867.) 


LAW  JOURNAL    EEPORTS. 

COURT  OF  QUEERS  BENCH, 

APPEAL   Sll>K. 

December  9th,  1867. 

E ASTTY,  (Opposant  in  Court  below),  Ap- 
pellant- and  CURE  ET  MARGUILLIERS 
m   LA  FABRIQUE    DE    MONTREAL, 
(Plaintiffs  in  Court  below),  Respondents. 
Lanflkflfs   privilege — Bonded    Warehouse — 

Coutume  de  fcrrw,  Art.  161. 

Held,  that  goods  of  third  parties,  traders, 
stored  in  a  bonded  Customs  Warehouse,  arc 
not  liable  to  seizure  for  rent  duo  to  the 
lessor  by  the  lessee,  under  Art  161  of  the 
Custom  of  Paris. 

This  was  an  appeal  from  a  judgment  ren* 
dered  by  Berthelot,  J.,  in  the  Circuit  Court, 
at  Montreal,  on  the  28th  June,  1866.  The 
plaintiffs  in  the  Court  below,  now  respon- 
dents, on  the  14th  June,  1865,  issued  exe- 
cution against  one  Curry  for  $192.65,  due 
tor  rent,  and  under  this  execution  ninety- 
three  crates  of  crockery,  belonging  to  Eastty, 
the  opposant,  were  seized.  He  filed  his 
opposition  on  the  23rd  June  following, 
claiming  to  have  them  withdrawn  from 
seizure  on  the  ground  that  they  had  been 
put  into  Curry's  warehouse  as  a  Bonded 
Customs  Warehouse,  for  a  certain  price  or 
rate  per  package,  and  that  this  rate  had 
been  duly  paid  before  the  issuing  of  the 
seiiure.  The  answer  to  the  opposition  set 
up  that  the  goods  were  placed  in  the  pre- 
mises pour  gtmtfr  les  lieux ;  that  the  oppo- 
sant Wfc  not  a  sub -tenant,  and  therefore 
his  property  was  subject  to  the  landlord1* 
privilege.  At  enqufte,  the  plaintiffs  admit- 
ted that  the  premises  were  leased  by  de- 


fendant as  a  Bonded  Warehouse  for  the 
temporary  storage  of  goods  in  transitu  to 
premises  of  the  owners ;  that  the  goods 
seised  had  been  but  a  few  days  in  the  pre- 
mises, and  the  rent  demanded,  with  the 
exception  of  a  few  days,  had  become  due 
before  the  goods  were  placed  there.  Fur- 
ther, that  the  goods  were  placed  there  by 
the  opposant  simply  for  storage,  and  that 
the  storage  was  fully  paid  at  the  time  of 
the  seizure. 

The  opposition  being  dismissed  by  the 
Court  below,  the  opposant  appealed. 

B  ado  ley,  J.  The  question  is  one  of  land- 
lord's privilege  upon  warehoused  goods. 
It  is  well  established  that  the  landlord's 
privilege  does  not  extend  to  all  things, 
otherwise  trading  would  be  greatly  inter- 
fered with.  Whatever  things  are  in  the 
house  in  the  way  of  trade  are  exempt.  A 
common  instance  of  these  exceptions  is  an 
auctioneer  who  receives  your  property  for 
sale,  and  who  does  not  hold  the  goods  for 
himself  but  for  others,  [His  Honor  referred 
to  two  decisions,  one  by  Chief  Justice  Reid, 
and  the  second  by  Mr,  Justice  Pyke,  by 
which  oppositions  claiming  goods  as  exempt 
from  seizure  had  been  maintained].  These 
decisions  were  upon  the  ground  of  public 
convenience.  1  think  the  same  principle 
applies  to  the  goods  claimed  in  this  case. 
They  were  under  the  protection  of  the  pub- 
lic Customs  Law,  The  judgment^  there- 
fore, should  be  reversed. 

Dbttmmotid,  J.,  referred  to  the  lease  by 
which  it  appeared  that  the  second  story  of 
the  premises  was  intended  to  be  used  by 
the  lessee  as  a  bonded  warehouse.  It  was 
held  under  the  old  French  law  that  it  was 
merely  the  meubtes  mmihlam  to  which  the 
privilege  of  the  landlord  extended ;  but 
afterwards  it  was  held  that  it  extended  to 
all  the  things  in  the  house  which  evidently 
did  not  belong  to  another  person.  But 
as  to  deposits  and  articles  placed  in  a 
store  or  shop  in  the  course  of  business 
by  other  persons,  they  were  exempt. 
Troplong  says,  "Lorsqu'il  est  notoire  que 
les  meubles  n'appartiennent  pas  au  looa- 
taire,  les  tribunaux  doivent,  d'apres  leacir- 
constancea,  et  sans  qu'il  y  ait  signification 
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prealable,  admettre  que  le  privilege  n'a  pas 
eu  lieu."  Certainly  no  notification  was 
required  with  respect  to  the  property  in  the 
present  instance,  it  being  well  known  that 
it  was  property  belonging  to  the  public, 
temporarily  deposited  in  the  premises.  A 
case  has  been  cited  from  Jour,  du  Palais, 
Savalette  v.  Moriseau,  which  applies  here. 
The  considerants  of  that  judgment  were : 
"  Attendu  que  le  privilege  s'etend  sur  tout 
ce  qui  garnit  la  maison ;  Attendu  que  ce 
droit  de  preference  est  fonde  sur  la  pre- 
somption  que  tous  les  objets  sur  lesquels 
il  s'etend  sont  la  propriete  du  locataire : 
qii'il  suit  de  la,  que  le  privilege  doit  cesser 
toutes  les  fois  que  le  proprietaire  a  du 
savoir  que  son  locataire  n'avait  aucun  droit, 
so  it  par  la  suite  de  la  connaissance  que  Ton 
lui  en  a  donn6,  soit  par  la  nature  meme  de 
1?  exploitation,  &c,  annulle,"  &c.  I  think 
therefore,  that  the  goods  in  this  case  were 
exempt  from  seizure,  and  that  the  opposi- 
tion should  have  been  maintained. 

Duval,  C.J.  At  the  time  of  the  argu- 
ment I  was  prepared  to  reverse  this  judg- 
ment, because  it  would  destroy  the  whole 
of  the  bonded  warehouse  system.  It  is  a 
privilege  granted  to  the  mercantile  com- 
munity, and  it  would  be  utterly  unavailing 
if  parties  were  to  be  told  that  their  goods 
would  be  liable  for  the  whole  rent  due.  I 
concur  in  reversing  the  judgment. 

Caron,  J.,  concurred. 

Judgment:  Considering  that  the  pre- 
mises in  which  lay  the  goods  seized  in  this 
cause  were  leased  by  the  respondents  for 
the  purpose  of  being  used,  and  were  in  fact 
at  the  time  of  the  seizure  used  as  a  bonded 
warehouse  established  by  law  for  the  tem- 
porary storage  of  goods  belonging  to  mer- 
chant and  trader  indiscriminately,  and  were 
not  by  the  terms  of  the  lease  destined  to  be 
exclusively  furnished  with  moveables  be- 
longing to  the  lessee :  considering  that  the 
goods  so  seized  belonged  to  the  appellant, 
a  trader  in  the  city  of  Montreal,  who  had 
deposited  them  there  for  temporary  stor- 
age a  few  days  before  the  seizure  thereof, 
and  that  they  were  so  seized  for  rent,  the 
greater  part  of  which  had  become  due  be- 
fore they  had  been  so  deposited :  consider- 


ing that  the  privilege  granted  to  the  pro- 
prietor by  the  161st  article  of  the  Coutumc 
de  Paris  over  moveables  found  in  the  pre- 
mises leased  by  him  is  founded  on  the  pre- 
sumption that  such  moveables  are  the  pro- 
perty of  the  lessee  :  considering  that  such 
privilege  does  not  extend  to  such  goods  as 
the  proprietor  must  have  known  not  to  be- 
long to  the  lessee:  considering,  therefore, 
that  the  said  privilege  did  not  extend  to 
the  goods  seized  in  this  cause,  <fcc.  Judg- 
ment reversed. 

A,  &  W.  Robertson,  for  the  appellant. 

JetU  &  Archambault,  for  the  respondents. 

Dec.  9, 1867. 
ELLICE,  (plaintiff  in  the  Court  below) 
Appellant;   and  COURTEMANCHE,  (de- 
fendant in  the  Court  below)  Respondeat. 

Squatters  Act — C.S.L.C.  cap  45— Impmt- 
meats — Civil  Code,  Art  417. 

The  defendant  squatted  upon  land  of  an 
absentee  (who  was  represented,  however, 
by  an  agent),  cleared  and  improved  the 
land  and  paid  the  taxes  for  three  years  :— 

Held,  in  an  action  under  C.S.L.C.  Cap. 
45,  that  the  defendant  was  entitled  to  the 
value  of  his  improvements,  less  the  esti- 
mated value  of  the  rents,  issues  and  profits 
during  his  occupation. 

This  was  an  appeal  from  a  judgment  ren- 
dered by  Short,  J.,  in  the  Circuit  Court  for 
the  district  of  St.  Francis,  on  the  15th  of 
December,  1 866.  The  action  was  instituted 
under  C.  S.  L.  C.  Cap.  45,  commonly  called 
11  the  Squatter's  Act,"  to  recover  possession 
of  the  south  one-third  of  Lot.  No.  13,  in 
the  9th  range  of  Clifton.  The  defendant 
admitted  that  the  plaintiff  was  the  proprie- 
tor, but  urged  that  he,  the  defendant,  had 
had  peaceful  possession  from  the  14th  of 
February,  1860,  during  which  time  he  had 
made  considerable  improvements,  and  had 
paid  the  municipal  taxes,  to  the  knowledge 
of  the  plaintiff,  and  he  claimed  to  be  paid 
the  value  of  the  improvements. 

The  Court  below,  avantfaire  droit,  order- 
ed an  expertise  to  estimate  the  value  of  the 
improvements, and  rents,  issues  and^rofits; 
and  the  experts  reported  the  value  of  the 
improvements  at  $350,  and  the  rents,  issues 
and  profits  at  $50.    The  report  was  homo- 
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logated,  and  judgment  was  rendered  award- 
ing to 'the  defendant  $300,  with  costs  of 
the  contestation.  It  was  from  this  judg- 
ment the  plaintiff  appealed,  submitting 
that  the  defendant,  possessing  in  bad  faith, 
could  not  recover  from  the  proprietor  com- 
pensation for  improvements  made  by  him 
unasked. 

Badglet,  J.  Although  I  concur  with 
my  colleagues,  my  judgment  is  upon  a  dif- 
ferent ground.  I  look  upon  the  question 
of  good  or  bad  faith  on  the  part  of  the  de- 
fendant as  immaterial  here,  because  in 
either  case,  I  think  the  judgment  should 
be  confirmed.  It  is  a  petitory  action  under 
the  Squatters'  Act,  Cap.  45  C.  S.  L.  C.  The 
substance  of  the  evidence  is  to  the  follow- 
ing effect :  that  Ellice  owned  a  number  of 
lots  in  the  township,  which  were  entered 
in  the  books  of  the  municipality  as  his 
land.  The  taxes  were  paid  by  the  defen- 
dant for  three  or  four  years.  The  present 
action  was  brought  in  1864.  The  defen- 
dant had  squatted  upon  this  land  without 
obtaining  permission  from  any  one ;  he  set 
to  work,  ditched,  and  erected  buildings 
upon  it  for  his  own  convenience,  but  in  fact 
casting  upon  the  owner  all  the  expense. 
The  result  after  his  six  years  occupancy  is 
shown  by  the  $300  awarded  to  him.  The 
question  is  whether  squatters  have  the 
right  to  act  thus,  and  then  demand  the  va- 
lue of  their  improvements.  If  so,  the  only 
way  to  prevent  it  would  be  to  warn  them 
off,  otherwise,  the  pockets  of  the  owners 
would  be  depleted  without  their  consent. 
In  this  case,  Ellice,  the  landlord,  was  well 
known  throughout  that  part  of  the  coun- 
try. Every  possible  facility  existed  for  as- 
certainiag  the  name  of  the  owner ;  and  in 
fact  the  defendant  knew  both  one  and  the 
other,  because  he  alleges  in  his  plea  that 
he  paid  the  road  and  school  taxes  upon 
the  land,  which  he  could  not  have  done  un- 
less he  knew  the  lot  on  which  he  paid. 
From  all  this  evidence,  it  is  clear  to  my 
mind,  that  the  defendant  was  in  bad  faith. 
The  plaintiff  has  urged  that  the  bad  faith 
of  the  defendant  is  a  bar  to  his  demand, 
and  has  referred  to  the  417th  article  of  our 
Code  as  having  finally  settled  the  law  upon 


this  subject.  The  objection  of  bad  faith  is 
not  one  to  be  proved  by  the  land  owner  ; 
the  onus  would  be  cast  upon  the  occupant 
to  prove  his  good  faith.  The  defendant 
has  not  proved  good  faith,  his  evidence  is 
almost  exclusively  upon  the  value  of  the 
improvements,  and  that  he  paid  the  taxes, 
which  he  would  do  for  his  own  advantage. 
I  have  no  hesitation  in  stating  my  convic- 
tion that  he  was  a  squatter  to  whom  the 
Squatters'  Act  applies,  and  that  Act  was 
passed  for  the  very  purpose  of  obtaining 
possession  of  lands  squatted  upon  in  this 
way ;  further,  I  am  convinced  that  he  was 
in  bad  faith-  The  417th  article  of  the  Code 
contains  no  explanation  or  definition  of  the 
meaning  of  the  terms  good  or  bad  faith  ; 
this  must,  therefore,  be  sought  in  the  com- 
mon law.  Assuming  that  the  defendant 
was  in  bad  faith,  does  the  417th  article  ap- 
ply? The  416th  article  provides  that  the 
land  owner  who. has  constructed  buildings 
with  materials  which  do  not  belong  to  him 
must  pay  their  value,  but  the  owner  of  the 
materials  has  no. right  to  take  them  away. 
The  417th  article  provides  that  when  im- 
provements have  been  made  by  a  possessor 
with  his  own  materials,  the  right  of  the 
proprietor  to  such  improvements  depends 
on  their  nature,  and  the  good  or  bad  faith 
of  such  possessor.  The  second  clause  says, 
that  if  the  improvements  were  necessary, 
the  proprietor  of  the  land  cannot  have  them 
taken  away;  he  must,  in  all  cases,  pay 
what  they  cost,  even  when  they  no  longer 
exist ;  saving,  in  the  case  of  bad  faith,  the 
compensation  of  rents,  issues  and  profits. 
The  provisions  of  this  article  apply  only  to 
constructive  improvements,  and  not  to  any 
other  class  of  improvements  whereby  the 
land  has  been  increased  in  value.  Improve- 
ments which  cannot  be  removed  must  be 
valued,  and  paid  for  by  the  land  owner. 
The  experts  in  this  case  made  their  report 
with  great  care,  and  I  think  the  judgment 
was  right  and  should  be  confirmed. 

Caron,  J.,  after  stating  the  facts,  said  he 
did  not  think  the  defendant  was  in  such 
bad  faith  as  to  be  subjected  to  the  provi- 
sions of  the  last  paragraph  of  the  417th  ar- 
ticle. 
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Duval,  C.  J.  A  great  deal  has  been  said 
about  good  and  bad  faith.  It  is  a  rule  that 
he  who  talks  about  bad  faith  on  the  part 
of  his  adversary  should  show  good  faith 
himself.  Now,  the  plaintiff  has  not  shown 
bad  faith,  but  he  is  answerable  for  the  ac- 
tions of  his  agent.  The  defendant  occupied 
this  land  in  broad  day  and  paid  the  taxes 
upon  it  for  several  years.  The  plaintiff's 
agent  allowed  the  land  to  be  improved  and 
increased  in  value,  and  when  he  brings  it 
into  the  market,  he  will  get  the  increased 
price  for  it.  Under  these  circumstances, 
should  it  be  said  that,  because  the  defen- 
dant is  in  bad  faith,  the  plaintiff  should  be 
allowed  to  put  this  money  in  his* pocket  ? 
What  was  the  agent  doing  all  this  time  ? 
The  Roman  law  says*  that  even  in  the  case 
of  bad  faith,  those  expenses  which  really 
increased  the  value  of  the  land,  must  be 
re-imbursed.  Is*  this  not  a  principle  of 
equity?  Am  I  to  put  my  hand  in  my  neigh- 
bor's pocket  because  he  is  a  dishonest 
man  ?  The  plaintiff  himself  was  not  on  the 
spot,  but  he  is  liable  for.  the  acts  of  his 
agent.  If  he  does  not  choose  to  attend  to 
his  own  interests,  he  has  only  himself  to 
blame  if  he  suffers  loss. 

Drummond,  J.  What  led  me  to  come  to 
the  decision  I  have  arrived  at,  and  to  feel 
sure  that  I  was  not  committing  an  act  of 
injustice,  was  the  fact  that  for  four  or  five 
years,  the  defendant  was  allowed  to  pay 
taxes  on  this  land.  Now,  no  more  convin- 
cing proof  that  he  was  there  with  the  con- 
sent of  the  proprietor  could  be  given. 
Whether  the  plaintiff  was  absent  or  not,  he 
was  bound  to  know  what  were  his  duties  in 
the  municipality.  It  is  true  that  some  taxes 
were  paid  by  Ellice,  but  the  defendant  had 
been  paying  the  taxes  for  several  years,  and 
the  mere  fact  of  the  defendant  having  paid 
the  taxes  is  full  proof  to  my  mind  that  he 
was  there  with  the  knowledge  and  consent 
of  the  proprietor.  There  are  many  persons 
who  hold  back,  and  let  squatters  pay  the 
taxes  till  the  value  of  the  property  has  been 
doubled  or  trebled.  At  the  same  time  I 
should  be  sorry  if  this  case  should  be  con- 
founded with  the  other  case  in  which  the 
land  is  taken  possession  of  without  the 


knowledge  or  consent  of  the  proprietor. 
Judgment  confirmed. 
Sanborn  and  Brooks,  for  the  Appellant. 
H.  C.  Cabana,  for  the  Respondent. 


November  28th,  1867. 

WIGGINS  v.  THE  QUEEN  INSURANCE 
COMPANY. 

Insurance— Making  Claim  in  due  form. 

One  of  the  conditions  in  a  policy  of  fire  in- 
surance required  that  the  claim  should  be 
made  in  due  form.  The  plaintiff  having  sued  on 
the  policy  to  recover  for  loss  by  an  accidental 
fire,  the  jury,  in  answer  to  special  questions, 
found  that  the  plaintiff  had  made  his  claim 
without  fraud  or  false  representation,  but  doc 
in  due  form : — 

Held,  that  the  words  but  not  in  due  form 
could  not  be  treated  as  surplusage,  and  that 
the  defendants  were  consequently,  by  law, 
entitled  to  judgment  in  their  favor. 

Bbrthelot,  J.  The  plaintiff  sues  for  $1000, 
on  a  policy  of  insurance  dated  21st  June,  1S66, 
for  loss  by  an  accidental  fire  in  his  house  on 
the  29th  of  November,  1866,  which  destroyed 
effects  to  the  value  of  $1272.  The  plaintiff 
states  that  he  put  in  his  claim,  accompanied 
by  a  statement  under  oath,  of  the  amount  of 
his  loss  as  soon  as  possible  after  the  fire,  and 
that  he  was  prepared  to  prove  the  amount  by 
documents  and  papers  or  otherwise,  according 
as  the  Board  of  Directors  of  the  Company 
might  reasonably  require;  and  that  within 
three  months  subsequent  to  the  fire,  he  claim- 
ed from  the  Company  the  sum  of  $1000,  the 
amount  of  his  insurance,  and  that  he  has  ob- 
served all  the  conditions  of  the  policy. 

The  defendants  by  their  pleas  have  invoked 
the  12th  condition  of  the  policy  by  which  the 
insured  was  bound,  within  fourteen  days  sub- 
sequent to  the  loss  by  fire,  to  present  a  detail- 
ed statement  of  his  loss  duly  sworn,  or  sup- 
ported by  proof,  in  such  manner  as  the  Com- 
pany or  their  agents  might  require,  and  that 
if  there  was  any  fraud  in  the  plaintiff's  claim, 
he  would  lose  the  benefit  of  his  policy.'  The 
defendants  conclude  by  averring  that  the  plain- 
tiff had  failed  to  satisfy  the  requirement*  of 
the  12th  olause  within  14  days  after  his  loss; 
and  that  there  was  fraud  according  to  the  12th 
condition,  the  plaintiff  having  claimed  for 
effects  not  totally  destroyed,  and  that  he  was 
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guilty  of  fraud  which  precluded  him  from  re- 
covering on  his  policy. 

The  case  was  submitted  to  a  jury  on  a  sug- 
gestion of  facte.  The  questions  that  require 
attention  are  the  8th,  9th  and  10th,  which  are 
in  the  following  terms : — 

8th.  Did  plaintiff  forthwith,  and  within  the 
delay  required  by  said  policy,  to  wit,  the  12th 
of  December,  1866,  at  Montreal,  give  notice 
to  defendants,  and  deliver  an  account,  giving 
particulars  of  the  loss,  under  oath,  and  offer 
all  information  to  defendants,  and  make  claim 
to  the  payment  of  the  sum  of  $1000  of  and 
from  defendants  ? — Answer.  We  consider  the 
claim  made,  but  not  in  due  form. 

9th.  Did  the  plaintiff, by  his  claim  in,  writing, 
claim  from  the  defendants  the  sum  of  $1000, 
and  was  and  is  there  fraud  in  said  claim  ?  — 
Answer.  He  did  make  his  claim,  and  we 
consider  there  was  no  fraud. 

10th.  yr&a  there  a  false  statement  in  said 
claim  ? — Answer.     We  think  not 

These  three  answers  may  be  summed  up 
as  follows  :  The  plaintiff  did  not  commit  fraud 
nor  produce  a  false  statement,  but  did  not 
make  his  claim  in  conformity  to  the  require- 
ments of  the  condition  of  his  policy.  By  their 
answer  to  the  7th  question,  the  jury,  or  rather 
nine  of  them,  replied  that  the  loss  sustained 
by  the  plaintiff  was  $900.  The  difficulty  of 
reconciling  these  answers  arises  from  the  fact 
of  the  verdict  not  being  general.  The  ques- 
tion which  is  usually  the  last,  namely,  "  Do 
you  find  for  the  plaintiff  or  the  defendant,1' 
was  not  put  to  the  jury  in  this  case.  Two 
motions  have  been  made  on  the  part  of  the 
plaintiff;  one  that  the  words  in  the  8th  an- 
swer "  but  not  in  due  form,"  be  struck  out, 
as  useless,  and  having  no  bearing  on  the  con- 
testation, contrary  to  evidence,  and  illegal,  and 
a  second  motion  for  judgment  for  $900  on  the 
verdict.  On  the  part  of  the  defendants  three 
motions  have  been  made  ;  1st,  for  a  new  trial ; 
2nd,  in  arrest  of  judgment;  3rd,  for  judg- 
ment in  their  favor,  because  the  answers  of 
the  jury  do  not  sustain  the  allegations  of  tfye 
declaration,  and  do  sustain  the  allegations  of 
the  defendant's  plea. 

It  is  clear  that  the  plaintiff's  first  motion 
cannot  be  granted,  the  jury  having  a  perfect 
right  to  restrict  the  first  portion  of  their  an- 


swer by  adding  the  clause  in  question.  A  sim- 
ilar motion  was  rejected  in  the  case  of  Clark 
v.  Fitts.  When  the  suggestions  of  facts  Have 
once  been  settled,  and  submitted  to  the  jury, 
they  must  have  full  effect*  If  the  judgment 
of  the  26th  June,  1867,  which  determined  the 
suggestion  of  facts,  was  erroneous  in  leaving 
it  to  the  jury  to  say  whether  the  claim  was 
made  in  due  form,  the  plaintiff  should  have 
complained  of  that  judgment.  It  was,  per- 
haps, a  mixed  question  of  fact  and  law  which 
might  have  been  reserved  by  the  Court;  but 
this  was  not  done,  and  the  parties  did  not  com. 
plain.  As  I  remarked  in  the  case  of  Racine  v. 
The  Equitable  Insurance  Company ■,  to  what 
end  was  this  question  submitted  to  the  jury  if 
their  answer  is  to  be  disregarded  by  the  Court  t 
It  is,  perhaps,  an  inconvenience  of  the  system 
of  suggestions  of  facts,  that  in  all  cases  the  jury 
are  not  asked  lastly  in  favor  of  whom  they 
find.  The  plaintiff's  fin  motion  must  there- 
fore be  rejected,  and  for  the  same,  or  nearly 
the  same  reasons,  the  first  two  motions  of  the 
defendants  cannot  be  granted.  It  is  impossi- 
ble to  pretend  that  the  evidence  was  insuffi- 
cient, or  illegal :  on  the  contrary,  it  was  suf- 
ficiently voluminous  and  contradictory  on 
both  sides,  to  permit  the  jury  to  decide  the 
pretensions  of  the  parties  in  cue  way  or  the 
other  j  and  in  fact  we  see  that  one  of  them 
wished  to  give  $1000,  two  of  them  $800, — 
whilst  nine  fhcedthe  loss  at  $900.  Nor  is  it 
a  case  in  which  a  new  trial  can  be  granted,  for 
independently  of  the  oral  evidence,  we  have  in 
the  record  the  report  made  by  the  two  experU} 
named  by  the  parties  the  day  after  the  fire  to 
ascertain  the  amount  of  the  loss,  bo  that  the 
jury  on  the  proof  made  could  have  no  difficul- 
ty in  deciding  on  the  judgment  they  should 
render  and  the  amount  o  f  th  a  t  j  udgmeut.  Be- 
sides the  jury  found  that  there  was  neither 
fraud  nor  falsehood  in  the  statements  presented 
by  the  plaintiff. 

These  two  motions  being  also  rejected,  the 
Court  comes  to  the  consideration  of  the  second 
motion  of  the  plaintiff,  and  the  third  motion 
of  the  defendants.  The  plaintiff  pretends  that 
the  motion  of  the  defendants  is  presented  too 
late,  but  this  pretension  ia  unfounded.  The 
defendants,  contending  that  from  the  answers 
of  the  jury  to  the  suggestion  of  facte— it  result- 
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ed  that  judgment  should  be  given  in  their  fa- 
vor— were  at  liberty  to  present  the  motion  in 
question  on  tbe  26th  of  September,  the  same 
day  that  the  plaintiff  presented  his  to  the  same 
effect.  Both  parties  have  in  this  respect  the 
same  delay  and  the  same  right. 

It  is  necessary,  therefore,  to  consider  the 
effect  of  the  answer  of  the  jury  to  the  8th 
question,  as  it  presents  itself,  and  to  see  whe- 
ther the  condition  contained  in  clause  12, 
should  have  its  full  effect,  not  having  been 
observed  by  the  plaintiff,  inasmuch  as  his 
claim  (though  in  the  opinion  of  the  jury  nei- 
ther false  nor  fraudulent)  was,  nevertheless 
not  made  "  in  due  form"  before  the  14th  day 
after  the  fire,  or  even  afterwards. 

The  presentation  of  the  claim  within  the 
delay  and  according  to  the  form  prescribed  by 
the  conditions  of  the  policy,  is  a  matter  re- 
quired both  by  English  and  French  law,  and 
if  these  forms  and  conditions  are  not  strictly 
observed  and  fulfilled,  within  the  prescribed 
time,  the  result  is  a  forfeiture,  and  a  prescrip- 
tion in  favor  of  the  insurers,  and  the  insured 
cannot  bring  his  action.  I  have  to  repeat 
here  what  I  cited  from  Quenault,  when  I  ren- 
dered judgment  in  the  case  of  Racine  v.  The 
Equitable  Insurance  Company,  (6  Jurist  89). 
In  France  the  conditions  of  insurance  policies, 
of  the  same  nature  as  that  which  creates  the 
difficulty  in  this  case,  are  regarded  as  strictly 
binding  on  the  insured.  Qutuault,  Assurance 
Terrestre,  No  252.  "Si  les  assureurtfnesatis- 
font  point  a  la  demande  que  Passure  leur  fait 
a  V amiable,  il  doit  intenter  contre  eux  Pac- 
tion en  paiement  de  1' assurance  avant  1' expi- 
ration du  delai  fixe  pour  la  prescription  de 
cette  action."  Further  on,  in  his  translation 
of  the  work  of  Marshall,  chap.  5,  p.  377-384,  he 
cites  several  judgments  of  the  English  Courts, 
which  leave  no  doubt  as  to  the  necessity  of 
the  insured  making  proof  of  the  production  of 
his  claim  in  due  form  before  he  can  recover, 
even  in  the  event  of  a  formal  verdict  in  his 
favor.  It  must  be  the  same,  and  with  a  great 
deal  more  reason,  in  a  case  like  this  where  the 
verdict  is  only  special  and  qualified.  It  admits 
the  claim  and  fixes  the  amount ;  but  it  express- 
ly finds  the  fact  that  the  insured  did  not  make 
his  claim  in  due  form  "  according  to  the  con- 
ditions of  the  policy,"  unless  no  meaning  be 


attached  to  the  answer  to  the  8th  question, 
which  is  neither  reasonable  nor  possible.— 
The  Court  cannot  but  give  effect  to  this  ver- 
dict, which,  altbough.as  to  the  fact,  and  to  a 
certain  point  is  in  favor  of  the  plaintiff;  is  in 
law  in  favor  of  the  defendants.  I  regret  that 
it  should  be  so,  and  that  the  plaintiff  should 
fail  on  a  point  which  may  seem  weak,  after 
obtaining  from  the  jury  answers  favorable  to 
the  real  merits  of  the  case,  since  the  jury  ex- 
onerates him  from  the  reproach  of  fraud  or 
false  representation.  But  the  mode  in  which 
I  have  viewed  the  case  and  framed  my  judg- 
ment, will  have  this  advantage,  that  the  case 
being  reduced  to  a  question  ot  law,  the  plain- 
tiff may  have  it  reviewed  at  small  cost  with- 
out having  recourse  to  a  new  trial.  The  se- 
cond motion  of  the  plaintiff  U  rejected,  and 
the  third  motion  of  the  defendant*  (for  judg- 
ment) is  granted. 

Perkins  <k  Ramsay,  for  the  plaintiff. 

Torrance  &  Morris,  for  the  defendants. 


SUPERIOR  COURT. 

November  28th. 
DORWIN  bt  al.  v.  THOMSON. 
Promissory  Note — Forgery  of  indorsation— 

Proof 

Held,  that  the  genuineness  of  the  signature 
to  or  endorsement  upon  a  promissory  note 
ceases  to  be  presumed  the  moment  the 
defendant  denies  it  in  his  plea  supported 
by  affidavit;  and  the  plaintiff  must  make 
proof  of  the  same. 

Held,  also,  that  in  the  circumstances  the 
plaintiffs  were  guilty  of  negligence  in 
accepting  the  note  without  sufficient  cau 
tion. 

Mondklet,  J.  This  is  an  action  for  the 
recovery  of  $2500,  being  the  amount  of 
a  promissory  note  dated  2nd  March,  1866, 
signed  by  Daniel  McNevin,  to  the  order 
of  Johnston  Thomson,  the  defendant 
payable  at  the  Bank  of  Montreal.  The 
defendant  admits  having  signed  as  endorser 
a  note. which  was  then  for  $500,  but  adds 
that  since  he  so  endorsed  it,  it  was  made 
into  a  note  for  $2500,  and  pleads  that 
this  forged  note  is  null  and  void.  The 
defendant  has  supported  his  plea  by  a 
special  affidavit  embracing  an  absolute 
traverse   and  denial  of  the   genuineness 
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of  the  note,  which  the  defendant  swears 
has  been  forged  and  altered  as  above  men- 
tioned in  his  plea,  and  has  been  so  forged 
and  altered  since  he  endorsed  it. 

It  is  hardly  necessary  that  I  should  pre- 
mise by  stating  that  in  the  investigation  of 
this  case,  I  have  altogether,  to  use  a  fami- 
liar expression,  thrown  overboard  whatever 
remained  on  my  mind  of  the  evidence  and 
circumstances  as  they  were  proved  before 
me  in  the  Queen's  Bench  when  the  trial  of 
McNevin  took  place  in  the  Criminal  Court, 
which  I  presided  over.  I  am,  as  in  duty 
bound,  solely  governed  by  the  present 
case  as  it  comes  up. 

The  first  question  to  be  determined,  and 
it  is  a  very  important  one  to  the  plaintiffs, 
ii.  whether  in  the  face  of  defendant's  plea, 
supported  by  his  above  mentioned  affidavit, 
the  genuineness  of  the  note  is  still  to  be 
presumed,  and  as  a  consequence,  whether 
the  plaintiffs  were  or  were  not  absolved 
from  the  obligation  of  proving  their  case, 
in  all  its  bearings.  Here  is  the  section  (86 
ofch.83,  C.S.L.C.):  "  If  in  any  such  action 
(on  a  bill  of  exchange  or  promissory  note, 
43.,)  any  defendant  denies  his  signature, 
or  any  other  signature  or  writing  to  or  upon 
seen  bill,  note,  ceduU,  check,  promise,  act 
.  or  agreement,  or  the  genuineness  of  such 
instrument  or  of  any  part  thereof,  or  that  the 
protest,  notice  and  service  thereof  (if  any 
be  alleged  by  the  plaintiff)  were  regularly 
nade,  whether  such  denial  be  made  by 
pleading  the  general  issue  or  other  plea, 
rack  instrument  and  signatures  shall  never- 
theless be  presumed  to  be  genuine,  and 
such  protest,  notice  and  service  to  have 
been  regularly  made,  unless  with  suoh  plea 
there  be  filed  an  affidavit  of  such  defend- 
ant, or  of  some  person  acting  as  his  agent 
or  clerk,  and  cognizant  of  the  facts  in  such 
capacity,  that  such  instrument  or  some  ma- 
terial part  thereof,  is  not  genuine,  or  that 
his  signature  or  some  other  to  or  upon  such 
instrument  is  forged,  or  that  such  protest, 
notice  and  service  were  not  regularly  made, 
and  in  what  the  alleged  irregularity  con- 
sists." From  the  precise  wording  of  the 
above  recited  section,  it  is  evident  that  the 
genuineness  of  the  note  now  in  question 


ceased  to  be  presumed  the  instant  the  de- 
fendant specially  denied  it  in  his  affidavit. 
It  is  also  evident  that  the  plaintiffs  had  to 
prove  that  the  note  they  sued  upon  is  a 
genuine  note,  and  not  a  forged  one  in  part, 
as  solemnly  sworn  to  by  the  defendant. 
The  defendant  might  have  rested  his  case 
there.  Our  law  is  precise  and  imperative  ; 
there  is  no  choice  for  plaintiffs,  but  to  make 
out  their  case,  the  onus  probandi  being  upon 
them,  with  respect  to  the  genuineness  of 
the  note.  Singularly  enough,  the  plaintiffs 
have  not  considered  their  case  in  that  light, 
and  since  they  are  advised  to  rest  it  upon 
what  they  have  done,  I  presume,  they 
either  view  the  section  of  the  statute  to  be 
in  their  favour,  or  that  the  defendant  has 
made  such  admissions  as  to  exonerate  them 
from  the  obligation  of  proving  their  case. 
The  Court  is,  therefore,  called  upon  to  ad- 
judicate upon  the  case  as  it  now  presents 
itself  for  consideration. 

In  ordinary  cases,  when  the  signature  is 
not  denied,  when  the  genuineness  of  a  note 
or  of  any  instrument  is  not  gainsaid,  the 
same  are  presumed  to  be  genuine  and  true. 
It  is  also  certain  that  in  pleading  to  such 
an  action  as  the  present,  the  defendant 
might  have  made  such  admissions  as  would 
have  taken  the  onus  probandi  off  the  plain- 
tiffs. Principles  governing  such  cases  are 
as  well  known  as  they  are  obviously  ele- 
mentary. But  to  the  application  of  such 
general  principles,  so  sound,  so  reasonable 
in  themselves,  and  so  practically  wise,  our 
Provincial  law  Has  very  wisely  also,  and 
most  logically,  appended  an  exception 
which  is  equally  wise  and  logical ;  and  by 
our  own  law  and  not  by  any  other,  and 
much  less  by  decisions  which  are  not  under 
its  provisions,  is  this  case  to  be  governed 
and  decided.  The  Court  muBt,  therefore, 
in  obedience  to  the  law,  declare  that  the 
plaintiffs  have,  in  all  respects,  failed  to 
prove  their  case,  and  that  were  there  no 
evidence  whatever  adduced  by  the  defend- 
ant, in  support  of  his  plea,  supported  by 
his  affidavit,  there  would  be  no  other  alter- 
native for  the  Court  than  to  dismiss  the 
plaintiff's  action. 

The  features  of  this  case,  however,  are 
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such,  that  the  whole  commercial  public, 
the  Banks,  and  individual  members  of  the 
community  are  deeply  interested  in  know- 
ing what  the  Court  is  prepared  to  decide, 
and  how  such  transactions  as  those  disclos- 
ed by  the  evidence  in  he  record,  are  to 
be  viewed  in  a  legal,  as  well  as  in  a  moral 
and  social  aspect. 

It  is  clearly  proved,  not  only  by  Dr.  Gird- 
wood,  that  the  note  in  question  has  been  tam- 
pered with,  as  will  be  shown,  but  by  Daniel 
McNevin  himself,  and  other  evidence  in  the 
case,  which  has  not  and  cannot  be  contro- 
verted, that  this  note  has  been  altered  and 
in  part  forged,  since  the  defendant  append- 
ed his  signature  as  an  indorser  thereto. 
I  should  now   properly  observe  that  the 
very  appearance  of  the  note  would  naturally 
catch  the  eye  of  an  observing,  careful  and 
prudent  man,  and  although  we  have  had 
statements  made  by  most  respectable  and 
intelligent  men  to  the  contrary,  I  must  be 
permitted    to  say,  that  it  tells  more  for 
their  confiding  disposition,  than  for  their 
discrimination.     Cashiers  of  Banks,   who 
have  such  enormous  and  diversified  num- 
bers of  notes  sent  for  discount,  may  either 
go  over  such  arduous  work  hastily,  liberally, 
if  you  ohoose  to  use  such  an  expression,  or 
they  may  be  greatly    influenced  by  the 
fact  of  the  signature  of  such  a  person  as  the 
defendant  being  found  on  the  back  of  a 
note,  as  endorser.    This,  however,  does  not 
alter  the  case,  and  surely  any  one  who  has 
no  interest  in  the  matter,  cannot,  in  my 
opinion,  so  far  be  blind  as  not  to  see,  even 
without  the  use  of  a  miscroscope,   that  the 
word  "  twenty1 '  was  written  at  a  different 
time  from  the  words  which  immediately 
follow  it,  and  at  a  period  different  and  sub- 
sequent to  the  writing  of  the  other  words. 
It  is  plain  to  the  eye  that  the  word  "  twen- 
ty "  is  written  on  a  higher  level  than  the 
words  "five  hundred."    As  to  the  figure 
"  2  "  at  the  head  of  the  note,  it  appears  to 
the  eye  to  be  written  with  a  pen  less  full 
of  ink  than  the  figures  "500"  which  fol- 
the  figure  "  2,"  and  much  lighter  than  the 
figures  "500."    The  word  "twenty"  also 
appears  to  be  written  a  little  higher  than 
the  words  which  follow.    I  wish   to  be 


clearly  understood  as  to  what  imjfediately 
precedes.    The  decision  of  this  case  doe* 
not,  of  course,  rest  upon  what  I  have  just 
above  stated  as  to  the  appearance  of  the 
note.   'I  have  taken  the  trouble  to  make 
myself  sure  in  that  respect,  and  to  justify 
my  inference,  that  any  careful,  close-ob- 
serving person  may,  at  once,  not  precisely 
determine  that  the  note  has  been  tampered 
with,  but  suspect  or  suppose  that  suet  has 
been  the  case.    This  is  not  without  its 
importance  as  to  the  application  of  mt 
the  plaintiffs  have  maintained  to  be  the 
law  with  respect  to  negligence  in  each 
matters.    Let  us  now  probe  the  evidence 
and  ascertain  how  the  merits  of  this  era 
stand.    I  start  from  this,  that,  as  well  ty 
the  evidence  of  Dr.  Girdwood,  who  sciei- 
tifically  and  with  the  assistance  of  a  micros- 
cope, not  only  fully  bears  out  what  by  the 
naked  eye  must  be  suspected,  but  actually 
reduces  to  the  certainty  of  facts,  such  sur- 
mises,— as  well,  I  say,  by  the  evidence  of 
Dr.  Girdwood,  as  by  other  circumstances  in 
this  case,  the  note  now  before  us  has  been 
interfered  with,  altered  and  forged,  subse- 
quently to  the  endorsation  thereof  by  the 
defendant.    This  note  was  originally  made 
for  $500,  by  Daniel  McNevin,  it  was  endors 
ed  as  such  by  the  defendant,  and  subse 
quently  it  was  transformed  into  a»note  foi 
$2500,  by  the  insertion  or  addition  of  the 
word  "Twenty,"  without  the  consent  or 
knowledge  of  the  defendant.  It  would  not 
matter  whether  the  forgery  was  or  was  not 
committed  by  Daniel  McNevin,  the  maker 
of  the  note,  since  it  turns  out  not  to  be  the 
genuine  note  endorsed  by  the  defendant 
but  a  forgery.     However,   can    any  one 
doubt  that  it  must  have  been  so  altered  by 
Daniel  McNevin  ?    The  note  is  signed  by 
the  latter,  endorsed  by  the  defendant,  who 
is  not  proved,  and  is  not  presumed  to  have 
altered  it,  and  who  could  not  have  effected 
such  alteration,  since  it  was  taken  away, 
kept  and  used  by  McNevin,  who  went  to 
the  plaintiffs  whose  endorsation   appeals 
on  the  back  of  the  note,  and  who,  of  course. 
are  not  to  be  presumed  to  have  altered  and 
forged  it,  but  who  were  guilty  of  gross  ne- 
gligence in  readily  and  without  suspicion. 
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taking  and  accepting  of  such  a  suspicious 
looking  paper,  especially  as  it  was  offered 
to  them  for  discount  by  the  maker  of  the 
note  himself. 

So  far,  it  is  made  out  that  the  note  is 
not  that  which  was  originally  endorsed  by 
the  defendant.  The  certainty  of  the  altera- 
tion is  more  glaring  when  we  come  to  the 
calm  consideration  of  other  circumstances, 
which  are  of  a  remarkable  character.  .  The 
maker  of  the  note,  Daniel  McNevin,  is  ex- 
amined, and  what  do  we  learn  from  him  ? 
We  have  it  out  of  his  own  niouth,  that  all 
that  was  filled  in  in  the  note,  at  the  time 
the  defendant  endorsed  it,  was  what  is 
therein  written,  as  follows:  the  date,  the 
words  "five  months,"  the  letter  "S>"  and 
the  words  "Johnston  Thomson,  Esquire," 
and  nothing  else;  and  that  there  never 
was  pen  or  ink  to  the  amount  till  after. 
There  is  an  answer  by  McNevin  to  a  ques- 
tion which  has  more  significance  than  to  a 
superficial  observer  would  perhaps  appear. 
He  is  asked :  "  When  was  the  word  twenty 
written  in  the  body  of  the  note?"  He 
answers;  "  On  the  same  day  that  the  rest 
of  the  sum  was  filled  in."  He  might  have 
stopped  and  gone  no  further,  though  this 
answer  is  anything  but  satisfactory,  since 
it  may  be  true  that  he  wrote  the  word 
"twenty"  on  the  same  day  that  the  rest 
of  the  sum  was  filled  in,  and  still  it  may  be 
equally  true  that  at  a  different  hour  of  the 
same  day,  the  word  "twenty"  ma^  have 
been  written,  and  thereby  the  forgery  con- 
summated. But,  as  if  disturbed  in  his 
mind  and  troubled  in  his  conscience,  and 
possibly  losing  his  balance,  he  verifies  the 
adage,  "  MentiHo  estsibi  iniquitas;"  he  adds, 
"Sometimes  it  was  on  the  same  day ;  some- 
times a  week  after.' '  What  does  this  indi- 
cate? It  clearly  shows  what  that  man  Mc- 
Nerin'g  mode  of  operation  was.  That  is 
the  key  which  leads  us  into  the  secret  of  his 
doings.  What  next?  McNevin  is  shown 
a  bill  book,  produced  in  the  case  by  his 
assignees,  and  he  acknowledges  that  the 
eatries  have  reference  to  the  note  present- 
ly sued  upon.  He  adds  that  the  notes  do  , 
aot  precisely  correspond,  but  that  the 
entry  refers  to  the  same  note.    Now,  let  us 


see  what  the  entry  is  in  the  bill  book  of 

which  the  blank  sheets  are  cut  out  and 

marked  B.     It  is  as  follows : 

Date             Drawn  In  favor  of 

March  8    D.  McNevin  Johnston  Thomson. 

Time          When"  due  Dollars          Remarks. 

6  months,  1866   8-6  August  500                Dorwin 

The  same  thing  appears  also  on  the  sheet 
marked  C,  which  McNevin  identifies,  and 
adds  that  the  notes  therein  mentioned, 
(and  the  note  in  this  case  is' one  of  them) 
are  filled  up  for  larger  amounts  than  what 
appears  on  the  said  paper  or  sheet  C.  It  is 
also  acknowledged  by  McNevin  that  the 
figures  "2,500,"  and  the  name  "Dorwin," 
filled  in  on  paper  D,  also  identified  by 
McNevin,  are  in  his  own  handwriting.  This 
last  acknowledgment  has  reference  to  se- 
veral entries  in  paper  B,  and  amongst  these, 
one  concerning  the  note  in  this  case,  which 
is  one  of  several  notes  acknowledged  by 
McNevin  himself  in  writing  to  have  been  by 
himself  altered,  after  receiving  the  defen- 
dant's endorsation  to  the  original  amounts. 
An  objection  was  made  by  the  plaintiffs  to 
the  filing  of  this  paper,  which  objection  is 
unfounded.  This  paper  is  not  the  ground 
work  of  the  defence,  but  is  a  piece  of 
evidence  proved  by  McNevin  himself,  which 
must  assist  us  in  coming  to  a  right  conclu- 
sion. 

It  is  right  I  should  give  the  plaintiffs  the 
benefit  they,  at  the  hearing  of  the  case,  ap- 
peared to  expect  to  derive  from  an  explana- 
tion given  by  McNevin  of  a  statement  he 
made  in  his  deposition,  that  the  "  defend- 
ant, when  he  endorsed  his  name  on  the  said 
note,  took  a  note  of  the  amount  thereof;" 
and  what  explanation  does  McNevin  offer  ? 
The  saying  of  Horace,  "In  culpam  ducit  cut- 
paefuga,  et  caret  arte, ' '  is  quite  in  point.  "  I 
mean,"  says  he,  "that  he  [Thomson]  took 
note  of  the  amount  that  I  verbally  stated  to 
him."  What?  Thomson  took  a  note  of 
the  amount !  And  in  the  same  deposition 
you  tell  us  that  the  amount  was  filled  up 
subsequently  to  the  endorsation,  and  that 
"sometimes  on  the  same  day,  and  some- 
times a  week  after,"  which  must  refer  to 
others,  and,  no  doubt,  the  notes  enumera- 
ted in  paper  D,  which  you  acknowledge  to 
have  altered  as  to  the  amount  after  you 
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had  obtained  Thomson's  endorsation,  and 
you  would  fain  make  us  believe  that  the 
defendant,  who  is  proved  to  be  a  cautious 
and  intelligent  man  of  business,  would 
have  followed  a  course  which  no  man  of 
sense  would  pursue  even  with  respect  to  a 
single  note  ?  Why,  the  attempt  is  so  flim- 
By,  so  absurd,  that  it  requires  only  to  be 
mentioned  to  be  at  once  disregarded. 

An  ingenious,  perhaps,  but  unavailing 
effort  was  resorted  to,  for  the  purpose  of 
breaking  down  the  conclusive  evidence  of 
Dr.  Girdwood.  That,  again,  defeated  it- 
self, inasmuch  as  Dr.  Girdwood,  without 
even  the  assistance  of  the  microscope,  and 
having  but  his  own  eye  to  enable  him  to 
examine  and  probe  the  writings  submitted 
to  him  as  a  test,  was  mistaken  solely  as  to 
one  particular,  and  turned  out  to  be  right 
in  every  other  respect.  The  process,  to  be 
on  an  equal  footing,  should  have  had  as  its 
medium,  the  same  microscope  which  was 
used  with  respect  to  the  note  in  ques- 
tion in  this  case.  However,  the  fact  that 
the  unassisted  eye  of  Dr.  Girdwood  led  him 
to  a  correct  conclusion  in  every  particular 
but  one,  even  according  to  the  witness 
Clarke,  who,  by-the-by,  is  not  a  scientific 
man,  tells  highly  in  favor  of  the  correct- 
ness of  Dr.  Girdwood  when  he  states,  as  the 
result  of  his  scientific  probation,  what  by 
the  naked  eye  any  one  may,  with  perfect 
safety,  testify  to.  This  is  so  plain,  so  glar- 
ing, that  I  think  it  useless  to  dwell  any 
further  upon  it.  I  would  merely  remark 
that  upon  the  whole,  the  evidence  of  the 
witness,  Clarke,  who,  as  already  mentioned, 
is  not  a  scientific  man,  and  who  has  made 
no  pretentions  to  science,  is  anything  but 
satisfactory.  At  all  events,  it  would  be 
altogether  out  of  place,  to  compare  the 
evidence  of  Clarke  to  that  of  Dr.  Girdwood. 

Another  line  of  warfare  against  the  de- 
fendant has  been  resorted  to,  for  the  pur- 
pose of  showing  him  up,  either  as  wanting  in 
memory,  or  in  truth  and  honesty,  when  he 
stated  he  never  endorsed  for  McNevin,  for 
any  amount  exceeding  a  certain  amount. 
Mr.  Auldjo  was  brought  up  as  a  witness. 
His  evidence  amounts  to  this  and  no  more : 
That  he  showed  Thomson,  who  was  ill,  a 


note  by  him  endorsed,  purporting  to  be  for 
$2,475,  and  one  for  fc^500*  made  by  Mo 
Nevin.  Defendant  looked  at  them,  turned 
them  over  and  refused  to  discount 
them.  That  is  all.  Auldjo  was  sent  to  as- 
certain merely  if  defendant's  signature  on 
the  back  of  the  note  was  genuine,  and  the 
way  he  went  about  it  was  to.  ask  Thomson 
if  he  would  discount  them.  Any  inference 
drawn  by  Auldjo  from  Thomson  having 
looked  at  the  notes  and  refused  to  discount 
them,  is  altogether  gratuitous,  and  is  of  no 
weight  whatever.  As  to  inferences,  sur- 
mises, or  suppositions,  one  not  altogether 
unreasonable,  judging  from  what  we  have 
already  in  evidence,  is  that  these  notes  so 
shown  to  Thomson  by  Auldjo  were  not  im- 
probably also  forged  notes,  and  some  of 
those  which  McNevin  has  acknowledged  to 
to  have  altered,  and  that  Thomson  consi- 
dered it  prudent  to  be  silent  about  that  at 
the  time. 

It  does  not  seem  to  me  that  I  should  ad- 
vert to  the  mortgage  any  more  than  to 
state  that  it  shows  very  clearly  what  the 
relative  position  of  the  parties  was :  $8,000 
was  the  agreed  maximum  of  defendant's 
assistance  by  indorsation,  which  amount 
was  by  the  fraudulent  acts  of  McNevin 
swelled  to  $ 40,0TX). 

Much  was  said  about  the  pretended  ne- 
gligence of  the  defendant  in  leaving  a 
blank  space  before  the  words  "  five  hun- 
dred,"" that  it  was  an  occasion  and  a  temp- 
tation to  people  to  alter  the  amount.  To 
what  end  is  this  urged  ?  Is  it  to  palliate  the 
enormous  crime  of  forgery  ?  Is  it  because  an 
object  is  left  lying  any  where,  that  the  thief 
is  excusable,  and  less  a  thief?  Is  it  because 
an  honest,  obliging  man,  kindly  assisting  a 
supposed  honest  friend,  by  endorsing  large- 
ly for  him,  leaves  a  blank  space  before 
the  amount  specified  in  the  note,  that  this 
dishonest  friend  is  to  be  the  object  of  the 
commiseration  and  sympathy  of  others  who 
either  have  loose  principles,  or  who  are  to 
lose,  something  from  carelessness  in  dis- 
counting such  notes  ?  I  cannot  for  a  mo- 
ment suppose,  much  less  suspect,  that 
there  is  amongst  the  highly  respectable 
body  of  our  merchants,  in  Montreal,  a  dis- 


Digitized  by 


Google 


December,  1867.] 


THE  CANADA  LAW  JOURNAL. 


135 


position  to  act  upon  such  principles,  not 
only  opposed  to  all  notions  of  right  and 
decency,  but  highly  dangerous  to  the  in- 
terests of  every  man  of  business,  and  to 
those  of  the  community  at  large.  Honesty 
is  the  best  policy f  in  theory  nothing  truer ; 
practically  no  truth  more  glaring.  This 
brings  us  at  once  to  what  has  been  pre- 
sented as  a  question  of  law,  the  negligence 
of  the  defendant  who,  it  has  been  pre- 
tended, should  suffer.  Thomson  has  acted 
like  many  others,  as  is  proved  in  this  case, 
who  leave  such  vacant  spaces  before  the 
amount  specified  in  notes  or  checks,  and 
are  not  the  less  men  of  business,  and  are 
not  noted  as  negligent,  careless  men.  If 
there  has  been  negligence  in  this  matter, 
it  is  brought  home  to  the  plaintiffs,  who, 
from  the  appearance  of  the  note  presented 
to  them,  not  by  the  endorser  but  by  the 
maker  himself,  (thereby  showing  it  was  an 
accommodation  note)  should  have  looked 
into  it,  and  inquired,  instead  of  discounting 
it  so  readily,  tempted,  it  is  to  be  presumed,' 
by  the  consideration  they  obtained  there- 
for, from  a  man  on  the  verge  of  bankrupt- 
cy, and  fast  drifting  to  his  utter  ruin. 

The  law  is  plain  on  this  point,  and  the 
doctrine  of  Scaochia  is,  as  is  very  judiciously 
remarked  by  Pothier,  to  be  restricted  to 
the  case  of  the  fault  lying  with  the  tireur 
de  la  lettre  de  change,  but  such  a  fault  as 
that  the  falsification  might  deceive  uneper- 
wime  attentive  et  intelligente.  It  is,  more- 
over, to  be  borne  in  mind,  1st,  that  either 
from  not  having  sufficiently  reflected  upon 
Scacchia's  extreme  propositions  and  equally 
extreme  and  forced  deductions,  most  of 
those  who  have  written  after  him,  have 
crudely  copied  him.  2nd,  Pothier,  as  we 
all  know,  was  a  great  casuist,  an  admirable 
moralist,  and  essentially  an  honest  man. 
We  are  all  aware  that  many  of  his  decisions 
apply  more  to  the  moral  than  to  the  strictly 
legal  obligations.  If,  then,  Pothier  him- 
self restricts  the  decision  of  Scacchia,  to 
such  falsification  as  was  effected  through 
the  fault  of  the  tireur,  and  that  we  apply 
the  same  principle,  or  rather,  the  same 
reason,  to  the  endorser,  how  can  we  in 
justice,  refrain  from  applying    it  against 


the  Banker  or  Broker,  or  whoever  he  is  or 
may  be,  from  whom  the  discount  is  obtained, 
of  a  promissory  note  which  bears  the  very 
plain  and  striking  appearance  of  alteration  ? 
The  plaintiffs  have  no  excuse;  it  is  their 
own  fault,  their  own  negligence,  or  their 
anxiety  to  derive  a  considerable  discount  or 
commission,  which  has  blindfolded  them. 
Is  it  for  a  moment  to  be  seriously  main- 
tained that  they  must  be  preferred  to, 
and  more  indulgently  treated  than  a  kind- 
hearted  friend  to  an  ungrateful  and  heart- 
less forger,  in  whom  he  had  placed  such 
confidence  as  to  endorse  to  the  amount  of . 
$10,000  or  $11,000,  and  every  principle  of 
justice  and  morality  to  be  set  aside,  in  order 
to  victimize  an  honest  man,  and  enrich  im- 
prudent lenders  of  money  to  such  a  man 
as  the  maker  of  the  note  in  question,  who 
has  acknowledged  himself  to  be  a  forger, 
and  who  so  clumsily  did  alter  the  note, 
that  any  one  but  the  money  making  (by 
loaning)  plaintiffs  should  either  have  at 
once  detected  the  alteration,  or  suspect- 
ing it,  should  have  declined  having  any 
thing  to  do  with  McNevin  and  the  note. 
There  should  have  been  hesitation  on  the 
part  of  the  plaintiffs.  The  Court  can  en- 
tertain no  doubt  in  this  case,  and  could 
there  be  any  doubt,  the  Court  would  follow 
the  judicious  rule  laid  down  by  Pardessus, 
les  tribunaux  ne  peuvent  decider  que  par  les 
circonstanees.  This  rule  applied  to  the  pre- 
sent case  is  decisive.  Upon  the  whole,  I 
am  clearly  of  opinion  that  not  only  have 
the  plaintiffs  failed  to  prove  their  case, 
but  that  the  defendant  has  made  out  his 
own  case,  and  proved  the  forgery,  and  that 
plaintiffs'  action  should  be  dismissed. 

Mackay,  Q.C.,  &  Austin,  for  the  plaintiffs. 

Bethune,  Q.C.,  for  the  defendant. 

[Wood  v.  Thomson. — The  same  decision 
applied  to  this  case,  in  which  a  note  for 
$500  had  been  altered  to  $2,500. 

Ogilvy  v.  Thomson. — The  same  decision 
applied  here  also,  in  which  the  note  had 
been  changed  from  $447  to  $3,447.] 
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PRIVY  COUNCIL. 

SCOTT  v.  PAQUET  kt  al. 

The  decision  of  the  tribunal  of  last  resort 
hi  this  celebrated  case,  pending  for  so  many 
years,  will  be  read  with  deep  interest.  The 
judges  present  at  the  re-argument  on  the 
28th  and  29th  of  June,  and  at  the  rendering 
of  judgment,  were  Sir  John  Taylor  Coleridge, 
Sir  James  William  Colvile,  Sir  Edward 
Vaughan  Williams,  Sir  Fitz-Roy  Kelly,  (the 
Lord  Chief  Baron,)  and  Sir  Richard  Torin 
Kindersley. 

The  Counsel  for  the  plaintiff  in  Montreal 
were  Cross  k  Bancroft,  and  for  the  defen- 
dants, Cartier  &  Berthelot. 
Construction  of  Ordonnance  1639,  Art.  6 — 

Marriage  in  extremis. 

Art.  6.  of  the  Ordormance  of  Louis  XIII. 
(26th  Nov.  1639,)  in  force  in  Lower  Canada, 
is  in  these  terms: — "  Voulonsquela  meme 
peine  (de  la  privation  des  successions)  ait 
lieu  contre  les  enfants  qui  sont  nes  de 
femmes  que  les  peres  ont  entretenues,  et 
ou'ils  epousentlorsqu'ils  sontarextremite 
delavie:"  Held,  first,  that  as  the  above 
article  of  the  Ordormance  was  a  restrict  of 
natural  liberty,  and  penal  in  its  nature,  it 
was  to  be  strictly  interpreted,  and  only 
when  the  fact  of  a  party  being  in  extremis 
at  the  time  of  the  solemnization  of  the 
marriage  was  clear  and  beyond  doubt,  could 
it  be  applied.  Second,  that  although  death 
had  taken  place  two  days  after  a  marriage 
had  been  celebrated,  such  Article  of  the 
Ordormance  did  not  affect  the  validity  of 
the  marriage,  unless  the  party  was  at  the 
time  sensible  that  he  was  in  his  last  illness, 
and  in  immediate  danger  of  dying. 

Suit  for  nullity  of  marriage,  and  to  set 
aside  a  marriage  contract,  on  the  ground 
that  at  the  time  of  its  celebration  the 
husband  was  delirious  and  of  unsound 
mind,  arising  from  an  attack  of  delirium 
tremens,  from  which  disorder  he  died  two 
days  afterwards.  The  evidence  in  chief  of 
one  of  his  medical  attendants  being  to  the 
effect  that  he  was  unconscious,  and,  in  his 
opinion,  from  the  nature  of  the  disease, 
incapable  at  any  time  of  contracting  such 
marriage : — 

Held,  on  a  general  review  of  the  evidence, 
to  be  rebutted  especially  by  the  conduct 
of  the  same  medical  witness  in  speaking  of 
the  probability  of  deceased's  recovery ;  and 
by  the  evidence  of  the  Priest,  Notary,  and 
witnesses  at  the  marriage,  of  his  capacity  ; 
and  the  judgments  of  the  Courts  in  Lower 
Canada  sustained. 


This  was  an  action  brought  by  the  appel- 
lant in  the  Superior  Court,  District  of  Mon- 
treal, against  the  Respondents,  Paquet  and 
others,  the  widow  and  children  of  William 
Henry  Scott,  late  of  the  Village  of  St.  Bus- 
tache,  county  of  Two  Mountains,  merchant, 
deceased,  to  have  the  marriage  of  Scott 
with  the  respondent,  Paquet,  declared  null 
and  void,  as  regarded  its  civil  effects,  and 
also  to  set  aside  the  marriage  contract  exe- 
cuted on  the  occasion  thereof.  The  appel- 
lant claimed  as  his  sister  and  heiress-at- 
law.  The  Superior  Court,  by  its  judgment, 
sustained  the  marriage  and  contract,  and 
that  judgment  was  confirmed  on  appeal  by 
the  Court  of  Queen's  Bench  in  Lower  Ca- 
nada.    Hence  the  present  appeal. 

The  facts  were  these : — Scott,  a  member 
of  the  Presbyterian  Church,  had  for  many 
years  cohabited  with  the  respondent,  Ma- 
dame Paquet,  a  Roman  Catholic,  by  whom 
he  had  a  family  of  five  children,  whom  be 
recognized  and  treated  as  his  own  children. 
In  1845  a  marriage  was  contemplated  and 
intended  between  Scott  and  Madame 
Paquet,  which  was  to  be  celebrated  accord- 
ing to  the  rites  of  the  Roman  Catholic 
Church,  and  all  necessary  preparations  were 
made  for  that  purpose,  but  the  completion 
was  prevented  by  Scott's  refusal  to  give  a 
preliminary  engagement,  required  by  the 
Priest  before  celebration,  that  he  would 
cause  his  children  to  be  educated  in  the 
Roman  Catholic  religion. 

On  the  15th  of  December,  1851,  Scott 
went  to  the  house  of  Madame  Paquet,  who 
resided  in  the  village  of  St.  Eustache,  just 
opposite  to  his  own,  and  there  sent  for  a 
Roman  Catholic  Priest,  for  the  purpose  of 
proceeding  to  a  marriage;  and  finding 
that  no  other  engagement  was  now  de- 
manded of  him  than  that  he  would  leave 
his  wife  and  children  free  in  point  of  reli- 
gion, he  caused  a  marriage  to  be  celebrated 
between  himself  and  Madame  Paquet  on 
the  evening  of  the  following  day,  the  16th, 
according  to  the  rites  of  the  Roman  Catho- 
lic Church.  By  the  act  of  marriage,  the 
consorts  acknowledged  as  legitimate  their 
five  children.  The  marriage  was  accompa- 
nied by  a  contract  or  settlement  prepared 
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by  a  notary,  .Scott  was  of  intemperate 
habits,  and  had  indulged  in  drinking  dur- 
ing the  course  of  a  contested  election  which 
took  place  three  days  previous  to  his  mar- 
riage. He  was  unwell  at  the  time,  and  his 
physician,  Dr.  Jamieson,  was  with  him  dur- 
ing the  greater  part  of  the  day  of  his  mar- 
riage. His  illness  increased,  and  according 
to  the  medical  testimony,  although  the 
nature  of  his  disorder  had  not  been  origi- 
nally understood,  yet  it  ultimately  declared 
itself  to  be  delirium  tremens.  As  late  as  the 
17th  of  December,  Dr.  Jamieson  considered 
that  the  disease,  though  of  an  aggravated 
character,  would  give  way  to  the  treatment 
which  he  and  Dr.  Fisher,  another  physi- 
cian, recommended.  But  the  prescribed 
treatment  was  not  followed,  and  Scott  sank 
and  expired  on  the  18th  of  that  month. 

From  the  death  of  Scott  to  the  period  of 
the  institution  of  the  action,  his  children 
publicly  enjoyed  the  character  of  being  his 
legitimate  heirs,  an£  were  judicially  admit- 
ted to  accept  his  succession  with  benefit  of 
inventory.  The  respondent,  Paquet,  had 
also,  since  Scott's  death,  been  in  possession 
of  the  immoveable  property  which  he  by 
the  marriage  contract  settled  on  her  in  case 
of  her  surviving  him,  and  which  contract 
was,  in  April,  1852,  duly  registered. 

On  the  4th  of  March,  1854,  the  appel- 
lant brought  an  action  against  the  respon- 
dent, Paquet,  and  the  five  children  of  Scott, 
in  the  Superior  Court  for  Lower  Canada, 
District  of  Montreal.  The  declaration  stat- 
ed that  Scott  had  died  intestate,  leaving 
three  sisters,  his  only  surviving  relations 
and  heirs-at-law,  two  of  whom  had  renounc- 
ed his  estate,  the  appellant  accepting  it  as 
soleheiress-at-law;  that  in  December,  1851, 
he  fell  ill  of  the  malady  that  caused  his 
death;  that  his  disease  became  so  aggra- 
vated that,  on  the  15th  of  December,  he 
was  delirious,  and  so  continued  up  to  his 
death;  and  that,  while  in  that  state,  he 
was  quite  incapable  of  entering  into  any 
contract  or  granting  any  valid  consent; 
that  he  had  lived  many  years  in  a  state  of 
concubinage  with  the  respondent,  Paquet, 
without  marrying  her  or  acknowledging 
her  as  his  wife ;  that  while  in  a  state  of  de- 


lirium, and  incapable  of  consent,  she,  pro- 
fiting  by  his  condition,  on  the  16th  of  De- 
cember, 1851,  procured  a  pretended  mar- 
riage to  be  solemnized  between  her  and 
Scott,  and,  on  the  same  day,  procured  a 
pretended  marriage  contract  to  be  execut- 
ed ;  that  by  the  register  of  the  marriage  it 
was  endeavored  to  recognize  as  legitimate- 
the  children  of  the  illicit  connection  and 
the  provisions  of  the  contract ;  that  Scott 
was  at  the  time  of  the  marriage  in  a  state 
of  delirium,  and  in  extremis,  and  afflicted 
with  the  malady  whereof  he  died,  and  the 
pretended  marriage  was  clandestine,  cele- 
brated without  the  knowledge  or  consent 
of  Scott's  relations,  and  was  neither  pub- 
licly solemnized,  nor  accompanied  by  the 
necessary  formalities,  nor  followed  by  con- 
sent on  his  part,  and  that  the  respondent, 
Paquet,  and  the  other  respondents,  had 
assumed  to  be  the  heirs  of  Scott,  and  had 
taken  his  estate  into  their  possession,  and 
the  declaration  prayed  that  the  pretended 
marriage  and  contract  of  marriage  might 
be  declared  null  and  void. 

The  respondents  filed  their  pleas,  con- 
sisting of  two  sets  of  exceptions  peremp- 
ioires  and  a  defense  en  fait  The  first  set  of 
exceptions  referred  to  the  capacity  of  the 
appellant  to  maintain  her  action,  and  was, 
in  substance,  to  the  following  effect :  That 
the  appellant  being  only  a  collateral  rela- 
tion, could  not  maintain  such  an  action  ; 
that  ever  since  the  death  of  Scott,  the 
respondents  had  assumed  the  character  of 
his  representatives,  and  that  their  right  to 
that  character  had  been  publicly  recogniz- 
ed, and. had  been  acquiesced  in  by  the  ap- 
pellant ;  that  the  appellant  had  recognized 
their  right  to  such  character  by  transfer- 
ring to  Barbara  and  Jane  Scott  her  rights 
as  one  of  the  legatees  of  Scott's  father,  in 
a  sum  of  money  due  on  a  judgment  obtain- 
ed by  Scott's  father,  on  the  24th  April, 
1824,  against  Scott  and  another,  and  that 
the  appellant  could  not  maintain  her  ac- 
tion without  joining  her  sisters  as  co-plain- 
tiffs. The  second  set  of  exceptions  referred 
to  the  merits  of  the  case,  and  was  to  the- 
following  effect :  That  for  many  years  Scott 
and  the  respondent,  Paquet,  lived  toge- 
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ther  as  husband  and  wife,  under  promises 
frequently  reiterated  by  Scott,  that  he 
would  marry  her ;  that  the  appellant  and 
lier  sisters  were  aware  of  this,  and  recog- 
nized the  position  of  the  respondent,  Pa- 
quet,  and  her  children :  that  about  twelve 
years  previously  Scott  had  intended  to 
fulfil  his  promise  of  marriage,  and  had  as- 
sembled his  friends  and  the  priest  for  that 
purpose,  but  was  prevented  from  so  doing 
by  understanding  that  the  priest  required 
him  to  make  oath  that  he  would  allow  his 
children  to  be  brought  up  as  Roman  Catho- 
lics j  that  it  was  with  the  view'of  carrying 
this  intention  into  effect  that  he  contracted 
the  marriage  complained  of;  that  such 
marriage  was  contracted  legitimately  and 
lawfully  in  the  presence  of  a  Roman  Catho- 
lic Priest,  duly  authorized  to  celebrate  such 
marriage  j  and  that  Scott  was  at  the  time 
sound  in  mind.  The  defense  en  fait  put  in 
issue  all  the  statements  contained  in  the 
appellant's  declaration. 

Witnesses  were  examined  on  behalf  of  the 
appellant  and  respondents.  The  appellant 
objected  to  the  reception  of  the  evidence  of 
the  respondent's  witnesses,  so  far  as  it  went 
to  prove  that  a  marriage  had  been  celebrat- 
ed, on  the  ground  that  verbal  evidence  of  a 
marriage  was  inadmissible  by  law,  and  such 
objections  were  reserved,  but  the  evidence 
was  afterwards  admitted.  The  evidence  as 
to  the  capacity  of  Scott  was  conflicting.  On 
the  part  of  the  appellant,  Scott's  medical 
attendants,  Dr.  Jamieson  and  Dr.  Fisher, 
declared  as  their  opinion,  that  in  the  case 
of  a  person  suffering  from  delirium  tremens 
there  could  be  no  lucid  interval  during 
which  he  could  have  the  use  of  his  facul- 
ties, or  be  fit  to  contract  any  kind  of  bus- 
iness, that  Scott  was  in  a  state  of  delirium 
tremens  just  before  and  immediately  after 
the  alleged  ceremony,  and  that  it  was  a 
scientific  fact  that  this  disease  never  leaves 
the  patient  until  it  leaves  him  finally;  that 
there  may  be  times  at  which  it  is  more  in- 
tense than  at  others,  but  that  the  patient  is 
never  perfectly  sane.  The  evidence  for  the 
respondent  consisted  of  the  depositions  of 
the  Notary,  Priest,  and  others  who  were  pre- 
sent at  the  marriage  ceremony,  and  they 


deposed  to  the  perfect  sanity  of  Scott,  at 
that  time.  It  was  proved  that  Dr.  Jamieson 
had  said,  when  attending  the  deceased, 
that  he  considered  that  the  disease  would 
give  way  to  the  treatment  he  and  Dr.  Fisher 
recommended.  No  medical  evidence  was 
produced  by  the  respondents  in  answer  to 
evidence  given  by  Drs.  Jamieson  and  Fisher. 

The  cause  came  on  to  be  heard,  and  by 
the  judgment  of  the  Superior  Court,  de- 
livered on  the  30th  May,  1856,  the  action 
was  dismissed  with  costs,  on  the  ground 
that  the  appellant  had  failed  to  establish 
the  material  allegations  of  her  declaration. 
The  appellant  appealed  from  this  judgment 
to  the  Court  of  Queen's  Bench  for  Lower 
Canada.  The  appeal  was  heard  before  Ayl- 
win,  Duval,  Caron,  and  Meredith,  JJ.,  and 
on  the  5th  October,  1857,  the  Court  de- 
livered judgment,  dismissing  the  appeal 
with  costs.  Duval  and  Caron,  JJ.,  con- 
sidered that  all  the  questions  raised  by  the 
pleadings  ought  to  beglecided  in  favor  of 
the  respondents,  and  Meredith,  J.,  agreed 
with  them  so  far  as  related  to  the  question* 
put  in  issue  by  the  declaration.  Aylwin,  J., 
dissented  from  the  opinion  of  the  rest  of 
the  Court,  and  considered  that  all  the  ques- 
tions raised  on  the  pleadings  ought  to  hare 
been  decided  in  favor  of  the  appellant. 
The  present  appeal  was  brought  from  this 
judgment  of  affirmance.  It  was  twice  ar- 
gued.* 

Mr.  Garth,  Q.  C,  for  the  appellant:— 
Three  questions  arise  : — First,  we  insist 
that  the  marriage  has  never  been  celebrated 
with  the  forms  and  ceremonies  required  by 
the  ancient  law  of  France,  in  force  in  Lower 

•  This  appeal  was  first  argued  in  June,  1881,  but  their 
Lordships  not  being  satisfied,  directed  the  ease  to  be 
re-argued.  It  was  stated  at  the  Bar  that  the  re-argn- 
ment  was  delayed  by  the  poverty  of  the  patties  not 
enabling  them  to  bring  It  on  for  hearing.  On  the  case 
coming  on,  application  was  made  by  the  Counsel  for 
the  appellant  for  the  admission  of  fresh  evidence  said 
to  have  been  obtained  since  the  former  bearing, 
relative  to  the  mental  capacity  of  Scott.  A  petition 
shortly  after  the  first  hearing  had  been  lodged  in  the 
Council  office  for  that  object.  The  Respondent's 
Counsel  objected  to  the  affidavit  in  support  of  the  ap- 
plication being  read,  or  the  reception  of  new  evidence 
after  the  long  delay,  and  their  Lordships  were  of  opin- 
ion that  in  the  circumstances  such  an  application 
oould  not  be  entertained. 
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Canada,  so  as  to  constitute  a  valid  marriage. 
[The  Lord  Chief  Baron.  If  there  was  a 
marriage  de  facto,  it  lies  on  you  to  show  it 
was  invalid  in  law.-]  To  be  valid  it  ought 
to  have  been  performed  by  the  Parish 
Priest :  Dagusseau,  Tom.  v.  pp.  150 — 153 ; 
Pothier,  verbo  "Manage,"  Partie  1.  Ch.  i. 
No.  3 ;  Potkier,  du  Contrat  de  Mariage,  Partie 
IV.  Ch.  1.  sec.  3,  Art.  1,  par.  5,  No.  350 
[Ed.  1781];  Danty,  p.  102;  Durandde  Mail- 
lanne,  Diet.  Can.  voce  "Clandestine  Tom. 
1.  p.  523  [Ed.  Lyons,  1770]  j  De  Hericourt, 
Loix,  Eccles.  Ch.  v.  Art.  1,  No.  27,  p.  474. 
[The  Respondent's  Counsel  objected  to  this 
point  being  now  raised,  as  in  the  declara- 
tion the  appellant  had  admitted  the  mar- 
riage, and  only  sought  to  avoid  it  as  being 
celebrated  when  Scott  was  in  extremis  and 
unconscious,  and  submitted  that  it  was  not 
for  the  respondents,  to  give  formal  proof 
of  the  factum  of  such  marriage ;  but  that  if 
it  were  necessary,  the  proofs  were  sufficient 
according  to  the  Provincial  Statute,  35 
Geo.  3,  c.  4,  sec.  4,  which  only  requires  the 
presence  of  two. witnesses.]  This  point  was 
not  further  argued.  Second,  the  evidence 
of  the  medical  attendants  of  Scott  shows 
that  at  the  time  the  marriage  took  place 
between  Scott  and  the  respondent,  Paquet, 
wjuch  was  only  two  days  before  his  death, 
Scott  was  d  VextremiU  delavie,  so  as  to  ren- 
der such  marriage  null  and  void  by  the 
Ordormance  of  Louis  XIII.  of  1639,  Art.  6, 
and  the  Edict  of  the  year  1697 ;  depriving 
of  civil  effect  marriages  in  extremis ;  Potkier, 
Tom.  v.  p.  238,  Partie  5,  Ch.  II,  p.  429  j  lb. 
239;  Merlin1  s  Rep.  de  Jur,  verbo  "  Mariage,11 
Tom.  XIX.  Sect.  9,  Art.  3;  lb.  Tom.  VIII. 
Sec.  19,  par.  1,  No.  3,  p.  47  j  [Quarto  Ed.] 
Third,  the  evidence  establishes  the  fact, 
that  at  the  time  of  the  pretended  marriage 
Scott  was  delirious  and  unconscious  from  an 
attack  of  delirium  tremens,  and  then  incap- 
able of  entering  into  any  valid  contract. 

The  Counsel  for  the  respondents  were 
not  called  upon. 

July  10th. 

The  Lord  Chief  Baron  :  This  is  an  appeal 
from  a  judgment  by  the  Court  of  Queen's 
Bench  for  Lower  Canada,  affirming  a  decis- 
ion of  the  Superior  Court  of  that  Province, 


in  an  action  brought  by  the  appellant 
against  the  respondents,  and  in  which  the 
question  to  be  determined  was,  whether  a 
marriage  between  William  Henry  Scott,  de- 
ceased, and  the  respondent,  Marie  Marguer- 
ite Maurice  Paquet,  on  the  16th  of  Decem- 
ber, 1851,  was  valid  or  void.  Several  ques- 
tions were  raised  (but  disposed  of  during 
the  argument)  upon  the  alleged  non  -com- 
pliance with  the  formalities  essential  to  the 
validity  of  a  marriage  by  the  law  of  France, 
which  prevails  in  Lower  Canada.  The  ob- 
jections to  the  marriage  upon  these  grounds 
(which  appeared  when  duly  considered  to 
be  unsupported  by  the  authorities)  were 
abandoned  by  the  Counsel  for  the  appel- 
lant. Two  questions  alone  remain:  The 
first,  whether  this  marriage  was  contracted 
while  Mr.  Scott  was  "  d  VextremiU  delavie,11 
within  the  meaning  of  the  6th  article  of  the 
Ordormance  of  1639  j  the  second  is  whether, 
at  the  time  when  the  marriage  was  so  con- 
tracted, Mr.  Scott  was  of  sound  mind  and 
in  possession  of  his  faculties.  Both  these 
questions  have  been  decided  in  favour  of 
the  respondents,  unanimously  by  the  three 
Judges  of  the  Superior  Court,  and  by  three 
Judges  out  of  four  of  the  Court  of  Queen's 
Bench  in  Lower  Canada.  And  we  think 
that  this  Court  ought  not,  unless  there  be 
manifest ^Brror  in  the  judgments. under,  ap- 
peal, to  over-rule  these  decisions  so  pro- 
nounced in  the  Country  in  which  the  law 
of  France,  by  which  the  first  question  must 
be  determined,  prevails  and  must  be  known 
and  continually  acted  upon  by  the  Courts  of 
Law ;  and  in  which,  also,  the  witnesses  on 
both  sides  reside,  and  may  have  been  more 
or  less  known  to,  or  seen,  when  under  ex- 
amination, by  the  judges,  or  some  of  them, 
who  likewise  are  familiar  with  the  usages 
and  customs  of  the  place  in  which  all  the 
circumstances  which  formed  the  subject  of 
the  evidence  occurred.  The  language  of  the 
Ordonnance  is  this :  "  Voulons  que  la  meme 
peine  (de  la  privation  des  successions)  ait 
lieu  contre  les  enfans  qui  sont  nes  des  femmea 
que  Us  peres  ont  entretenues,  et  qu1ils  epou- 
sent  lorsquHls  sont  d  VextremiU  de  la  vie17 
Pothier,  (No.  430)  says:  "Ufaut  que  ceux 
qui  attaquent   ces  manages  prouvent  deux- 
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<cho*es: — 1.  Le  mauvais  commerce  qui  a  pr6- 
€6d6  le  manage,  2.  Que  la  persorme  4taii 
in  extremis  lorsque  le  manage  a  iU  contracU, 
Le  manage  eat  cense*  contracU  in  extremis 
lorsque  la  persorme  e'taU  au  lit,  malade  dune 
maladie  qui  avait  un  trait  prochavn  a  la 
mort,  quoiqu'clle  ne  soit  morte  que  quelques 
rnois  apres."  Several  cases  appear  to  have 
been  decided  upon  this  Ordonnance,  the 
effect  of  which  is  well  expressed  in  Mer- 
lin's "Repertoire,"  verba  "Manage,"  sect. 
19,  par.  1,  No.  3,  p.  47,  vol.  Vm.  in 
quarto  : — "  Le  veritable,  V unique  cos  d?ap- 
pliquer  t  Ordonnance  est.  lorsqu'un  homme  se 
marie  dans  un  temps  oil  U  se  sent  frappf 
de  mart,  ou  la  violence  du  mal  et  Vimpuis- 
sance  des  remedes  lui  fait  senixr  que  la  vie 
est  prUe  d  lui  echapper."  It  seems  from 
this  commentary  upon  the  law,  that  the 
patient  must  himself  feel  that  he  is  dying, 
or  that  the  violence  of  the  disease,  and 
the  inefficacy  of  all  remedies,  impress 
him  with  the  belief  that  life  is  about  to  de- 
part. There  is  nothing  in  the  evidence  to 
show  that  Mr.  Scott  thought  he  was  a  dying 
man.  Neither  Dr.  Jamieson  nor  Mademois- 
elle Paquet  thought  so — at  least,  until  after 
the  day  of  the  marriage.  Dr.  Jamieson 
himself  says  : — "  From  the  beginning  of 
his  disease,  I  expected  that  he  would  re- 
cover from  his  disease."  "On  the  first, 
second,  and  third  day,  I  did  not  look  upon 
the  disease  as  a  decidedly  mortal  one." — 
"  I  never  conveyed  to  Scott  the  idea  that 
he  was  or  might  be  in  danger.'1  And  in 
another  part  of  his  deposition  he  says: 
"  On  the  morning  of  the  17th,  the  defen- 
dant, Miss  Paquet,  inquired  of  me  as  to  the 
state  of  the  late  Mr.  Scott.  I  informed  her 
that  he  was  in  a  dangerous  condition,  and 
she  appeared  surprised  that  the  disease  was 
at  all  connected  with  danger."  Besides, 
this  law  is  in  restraint  of  natural  liberty, 
and  it  must,  therefore,  be  clear,  beyond 
doubt,  that  it  is  applicable  to  the  particular 
case,  before  a  Court  of  Justice  can  hold  it 
to  be  of  force  and  effect  to  avoid  a  marriage. 
The  great  question  in  the  case,  however, 
is,  whether  Mr.  Scott  was  in  a  state  of  mind, 
memory,  and  understanding,  to  enable  him 
lawfully  to  contract  marriage.    On  the  one 


hand,  we  have  the  evidence  of  Dr.  Jamieson 
who  visited  him  first  on  the  afternoon  of 
the  15th  of  December,  and  found  him  suf- 
fering under  erysipelatous  inflammation  in 
the  face,  arising,  as  it  appears,  from  his 
having  come  in  contact  with  a  heated  stove 
while  dozing  or  sleeping  in  a  chair.  Strong 
aperients  were  administered,  and  at  a  late 
period  of  the  afternoon,  the  Doctor  conclu- 
ded that  delirium  tremens  was  approaching. 
At  this  time  he  quitted  the  house  in  which 
he  resided  with  his  sister,  and  proceeded 
to  the  house  of  the  respondent,  Paquet 
showing  signs  of  great  excitement  and  irri- 
tability, with  delusions,  as  he  went  along. 
At  a  later  hour  he  was  again  visited  by  the 
Doctor,  who  remained  with  him  during  the 
greater  part  of  the  night ;  saw  him  again  the 
next  morning,  and  left  him  about  two  in 
the  afternoon,  when,  as  he  says,  he  was  la- 
bouring under  delirium  tremens,  developing 
itself  by  mental  hallucinations.  He  then 
again  left  him  in  the  house  of  the  respon- 
dent for  some  hours,  and  returned  in  the 
evening ;  and  from  this  .time  until  the 
morning  of  the  18th,.  it  is  asserted  he  was 
wholly  incapacitated  by  this  disease  from 
doing  any  act  whatever  requiring  the  ex- 
ercise of  his  faculties ;  and  in  the  night  of 
that  day,  the  18th,  he  died.  If  Dr.  Jamieson 
be  correct  as  to  the  existence  of  delirium  tre- 
mens, and  the  consequent  incapacity  of  Mr. 
Scott,  although  he  does  not  expressly  declare 
that  it  was  impossible  he  should  have  been 
competent  to  exercise  his  faculties  in  a  ra- 
tional manner,  either  on  the  afternoon  of  the 
1 5th,  or  during  an  hour  or  more  on  the  16th, 
it  is  certainly  to  be  inferred  from  the  whole 
of  his  evidence,  taken  together,  that  no 
such  intervals  of  capacity  could  have  exist- 
ed, and  that  it  was  only  during  the  time 
necessary  to  answer  one  or  two  questions, 
or  some  other  very  short  period  of  tran- 
quility, that  he  can  be  said  to  have  been 
capable  of  exercising  his  reason  and  under- 
standing. 

On  the  other  hand,  we  have  the  testi- 
mony of  at  least  three  witnesses  of  unim 
peached  character,  and  having  no  inter- 
est whatever  in  the  perpetration  of  a  fraud, 
or  in  the  misrepresentation  or  suppression 
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of  the  truth,  who  depose*  to  a  series  of  acts 
done  by  the  deceased,  which,  if  truly  nar- 
rated and  described,  prove  incontestably 
that  Mr.  Scott  was,  during  the  space  of  an 
hour  and  more,  within  which  the  marriage 
was  solemnized,  and  the  marriage  contract 
prepared  under  his  instructions  and  execu- 
ted by  himself,  in  a  perfect  state  of  capa- 
city, memory  and  intelligence.  We  may 
pass  by  the  communication  between  Ancey, 
the  Roman  Catholic  Priest,  and  Mr.  Scott, 
on  the  afternoon  of  the  15th,  merely  observ- 
ing that  the  deceased,  upon  this  occasion, 
expressed  himself  rationally  while  informing 
the  Priest  of  his  having  had  an  altercation 
with  his  sister,  that  he  was  desirous  that  he 
should  marry  him  to  Mademoiselle  Paquet, 
that  he  had  sent  to  him  for  that  purpose, 
and  when  told  that  a  dispensation  was  ne- 
cessary, he  desired  that  a  bishop  should  be 
written  to  immediately  in  order  that  it 
might  be  obtained.  The  following  day,  the 
16th,  upon  the  arrival  of  the  dispensation, 
the  Priest  proceeded  again  to  the  house 
of  Mr.  Scott,  and  found  him,  as  he  posi- 
tively and  distinctly  swears,  in  perfect  poss- 
ession of  his  understanding  j  and  here 
begins  a  series  of  acts  on  the  part  of  the 
deceased,  which,  if  really  done,  prove  to 
demonstration  a  state  of  perfect  mental  com- 
petency and  capacity.  He  received  the 
priest's  explanation  of  the  oath  or  engage- 
ment required,  that  his  wife  should  be  left 
to  the  free  exercise  of  her  religion,  and  that 
the  children  might  be  brought  up  in  the  Bo- 
man  Catholic  faith ;  he  observed  that  at  a 
former  period,  (and  in  this  statement  he  is 
confirmed  by  Pere  Martin,  the  Priest),  he 
was  about  to  marry  Mademoiselle  Paquet, 
but  objected  to  this  engagement  on  the 
ground  that  he  was  required  to  pledge  him- 
self that  the  children  should  be  so  brought 
up,  and  not  merely  that  he  would  permit 
them  to  use  their  own  free  will  as  to  their 
religion  j  he  gave^the  necessary  information 
as  to  the  names  of  his  relatives,  and  the 
ages  of  his  children,  in  order  that  the 
usual  registration  should  be  made  ;  he 
took  the  pen  in  his  hand  and  wrote  the 
name  of  one  of  his  parents,  because  the 
priest  was  unable  to  spell  it;  he  sent  for  a 


notary  and  his  clerk ;  he  gave  instructions 
for  the  marriage  contract,  informing  the 
notary  that  his  wife  was  to  be  required  to 
give  up  the  communauU  de  biens,  and  that 
in  consideration  of  this  renunciation  he 
conferred  upon  her  and  her  heirs  all  his 
immoveable  or  real  estate,  which  he  de- 
scribed as  situate  in  the  several  parishes  of 
St.  Eustache,  and  St.  Martin;  he  also  gave 
to  his  wife,  but  in  trust  only,  in  equal  thirds 
for  two  of  his  sisters,  Anne  Scott  and  Jane 
Scott,  and  his  daughter  by  Paquet,  Caroline- 
Scott,  a  large  sum  of  compensation  mone/ 
to  which  he  was  entitled  by  reason  of  losses 
sustained  in  the  rebellion  of  1837;  and, 
besides  disposing  of  the  remainder  of  his 
property  under  this  marriage  contract,  it 
is  sworn  upon  the  evidence  of  Archam- 
bault,  the  notary,  that  upon  a  suggestion 
that  he  should  dispose  of  his  property  by- 
will,  he  himself  declared  that  he  had  de- 
termined to  do  so  by  a  marriage  contract ;. 
and  the  contract  was  drawn  up  and  execut- 
ed accordingly.  All  this,  together  with 
the  celebration  of  the  marriage  itself,  is 
confirmed  by  the  independent  testimony 
of  Mr.  Fere,  a  friend  of  the  deceased,  re- 
siding at  St.  Eustache.  It  is  impossible, 
unless  these  witnesses  are  guilty  of  delib- 
erate perjury,  that  the  deceased  was  at  this 
time  otherwise  than  in  perfect  possession 
of  his  mind,  memory,  and  understanding, 
and  of  perfect  capacity  to  contract  a  lawful 
marriage.  It  is  true  that,  during  this  pro- 
ceeding, upon  a  noise  being  heard  from  the 
agitation  of  the  shutters  by  the  wind,  he 
is  proved  to  have  cried  out,  "They  are 
coming!  they  are  coming!"  If  this  were, 
as  suggested  by  the  respondents,  an  ex- 
pression uttered  under  an  idea  that  the  in- 
telligence of  the  result  of  his  election  had 
arrived,  it  requires  no  comment.  But  if  it 
were,  as  insisted  by  the  plaintiff,  the  man- 
ifestation of  a  delusion  created  by  delirium 
tremens,  it  appears  to  have  been  dispelled, 
and  to  have  ceased  upon  his  being  con. 
vinced,  a  few  moments  afterwards,  that  the 
noise  was  occasioned  by  the  wind. 

We  think,  therefore,  on  the  whole,  that 
whatever  degree  of  suspicion  may  natural- 
ly arise  from  the  very  cogent  and  circum- 
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stantial  evidence  of  Dr.  Jamieson,  coupled 
with  the  testimony  of  the  witnesses  who 
spoke  to  the  wildness  and  excitement  of 
his  demeanour  during  certain  portions  of 
the  three  days  in  question,  that  all  this  to- 
gether is  insufficient  to  outweigh  the  posi- 
tive and  distinct  evidence  of  so  many  wit- 
nesses to  the  whole  scene  of  the  solemniza- 
tion of  the  marriage,  and  the  preparation 
and  execution  of  the  marriage  contract,  or 
to  warrant  us  in  setting  aside  the  united 
decisions  of  the  Superior  Court  and  the 
Court  of  Queen's  Bench  in  Lower  Canada, 
by  which  the  judgment  in  favor  of  the  re- 
spondents, and  now  under  appeal,  has  been 
pronounced.  Their  Lordships  will,  there- 
fore humbly  report  to  Her  Majesty  as  their 
opinion  that  the  judgments  of  the  Court  of 
Queen's  Bench  of  Lower  Canada  and  of  the 
Superior  Court  ought  to  be  affirmed,  and 
this  appeal  dismissed;  but  under  all  the 
•circumstances  of  the  case,  without  costs  of 
this  appeal  on  either  side.  Law  Rep.  1 
P.  C.  552. 


MONTHLY   NOTES. 

SUPERIORCOURT. 

Oct.  5. 
Leprohon  v.  McDonald,  et  al. 
Action  for  Compensation — Title. 
Monk,  J.  This  was  a  case  of  rather  an  ex- 
traordinary nature.  It  appeared  that  Mr. 
Leprohon,  the  father,  owned  a  bridge.  He 
died  leaving  five  heirs,  and  one  of  these  heirs, 
the  preeent  plaintiff,  on  the  4th  November, 
1864,  sold  one-fifth  part  of  this  bridge  to  the 
defendant.  The  consideration  was  $1000  and 
certain  lands.  On  the  22nd  of  December,  the 
parties  entered  into  a  written  agreement,  and 
in  this  the  price  was  stated  to  be  $2000,  with- 
out any  mention  of  lands.  But  the  plaintiff 
immediately  proceeded  to  say  in  his  declara- 
tion that  this  was  not  the  true  consideration 
at  all ;  that  the  real  consideration  was  $1000 
and  lands  which  were  worth  $1200.  Then 
he  proceeded  to  say  that  McDonald  was  una- 
ble to  convey  these  lands,  because  on  the  12th 
October,  1864,  previously,  he  had  sold  them 
to  Col.  Ermatinger.  This  was  a  fictitious  sale 
for  the  purpose  of  qualifying  Ermatinger  to 


defend  the  frontier  as  a  Police  Magistrate.— 
The  latter  gave  a  contre  tcttre  explaining  it 
all.    There  was  a  sale  from  McDonald  to  Er- 
matinger, and  from  him  to  the  plaintiff.  Bat 
the  latter  now  said  that  neither  McDonald  nor 
Ermatinger  could  give  him  a  valid  deed  to  the 
lands,  as  they  belonged  to  the  Land  Company, 
and  he  now  brought  his  action  against  Mc- 
Donald and  Ermatinger,  claiming  the  value 
of  the  lands.    In  the  first  place  His  Honour 
had  to  determine  what  was  the  real  considera- 
tion.   He  thought  it  was  fair  to  say  that  it 
was  probably  $1000  and  the  land.  The  defen- 
dants pretended  that  it  was  $900  and  the  land ; 
that  the  land  was  worth  only  $100,  and  that 
even  if  the  plaintiff  was  entitled  to  be  compen- 
sated to  the  amount  of  this  $100,  they  held  a 
note  against  him  for  $180.    The  next  consi- 
deration was,  could  the  Court  determine  upon 
the  validity  of  the  Land  Company's  title? 
Could  it  declare  to  the  parties,  you  can  never 
give  a  title,  because  it  belongs  to  the  Land 
Company?    The  Court  could  not  do  that. 
There  was  another  difficulty ;  the  plaintiff  did 
not  say  that  the  deeds  held  by  McDonald  and 
Ermatinger  were  null  and  void,  nor  did  he 
pray  that  they  should  be  set  aside.  Therefore 
upon  the  one  hand,  His  Honour  could  not  ad- 
judicate upon  the  validity  of  the  Land  Com- 
pany's title,  and  on  the  other  hand  could  not 
annul  these  deeds,  but  must  leave  them  in 
force. .  It  might  be  that  the  title  of  the  Land 
Company  was  worthless ;  His  Honour  had 
some  doubts  of  it.    The  Court  therefore  was 
in  an  embarrassing  position.    But,  further, 
coming  to  the  real  consideration  for  the  sale ; 
supposing  it  was  $1000  and  the  lands:  What 
were  these  lands  worth  ?  Some  of  the  witness- 
ed said  they  would  not  take  them  as  a  present, 
and  even  if  the  Court  could  award  compensa- 
tion there  was  no  real  value  proved.    Of  the 
$1000  notes  for  $900  had  been  paid  ;  against 
the  balance,  tho  defendants  had  a  note  for 
$180,  which  was  due  before  the  plea  was  put 
in. — The  Court  upon  the  whole  must  dismiss 
the  action,  the  plaintiff  having  titles  which 
the  Court  could  not  annul. 

Day  is  Day,  for  the  Plaintiff. 

/.  /.  C.  Abbott,  Q.  C.f  for  the  Defendants. 
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IBsafbry  v»  Tate,  et  at. 
Contract^  Putting  en  demeure — Diligence. 
Mone,  J.  It  appeared  that  the  steamer 
Iron  Duke  had  run  aground  a  little  below 
hongueuil  in  1S65,  On  the  1  lib  August  the 
plaintiff  entered  into  an  agreement  with  the 
defendants  to  have  this  boat  launched  or 
raken  off  the  rocks*  The  contract  was  that 
the  vessel  should  be  removed  within  fifteen 
lays  from  that  date,  the  defendants  to  be  al- 
lowed $500.  This  would  bring  ihe  period  for 
fulfilling  the  contract  to  the  27th.  The  de- 
fendants went  to  work  in  pursuance  of  this 
contract.  Some  of  the  witnesses  said  there 
were  sufficient  labourers  at  work,  and  some 
*aicl  there  were  not.  Some  of  the  witnesses 
Ftated  that  the  boat  was  stuck  in  such  a  war 
on  the  rocks  that  it  was  impossible  to  get  her 
off*  Whether  that  was  the  case  or  not,  the 
fact  was  that  they  did  not  get  her  off  j  and  on 
the  28th  the  boat  took  fire,  and  was  burned  to 
the  water's  edge.  It  did  not  appear  that  af- 
ter this  the j  exercised  any  great  diligence  to 
get  her  off.  The  boat  remained  there  till  the 
month  of  December,  when  she  was  carried  off 
by  the  tee,  floated  down,  and  sustained  great 
damage,  Mr.  Beaudry  now  brought  his  ac- 
tion hr  the  damage  done.  The  only  questions 
for  the  Court  were,  first,  did  tbe  defendants  do 
diligence?  They  contended  that-  they  hod 
not  been  put  en  demeure.  Mr.  Beaudry  had 
Ee?er  protested  them,  Mr*  Beaudry  was  there 
frequently,  and  if  they  were  not  doing  what 
they  should  have  been  doing,  they  say  he 
ihould  have  protested  them.  Now,  this  put- 
ting en  demeure  was  generally  necessary, 
but  in  this  case  there  was  a  precise  limit  of 
time  fixed,  and  this  just  happened  to  be  one  of 
those  contracts  where  time  was  of  the  essence 
of  tbe  contract,  and  in  all  such  contracts  put- 
ting en  demeure  was  not  necessary.  Again, 
it  was  contended  on  the  part  of  the  defen- 
dants, that  Mr,  Beaudry,  being  present  while 
the  work  was  going  on,  acquiesced  in  the 
manner  in  which  it  was  proceeding.  But  it 
was  not  his  business  to  interfere.  It  was  not 
to  be  supposed  that  Mr.  Beaudry  could  judge 
what  was  necessary*  Then,  the  Court  came 
to  the  question,  whether  in  point  of  fact,  the 
defendants  did  do  diligence.  It  was  pretty 
well  established  by  the  evidence  which  thty 


bad  adduced,  that  they  had  three,  five,  ten 
men  on  the  spot,  and  sometimes  more. 
They  found  that  they  had  made  a  hard  bar- 
gain j  but  if  the  job  was  one  of  such  difficulty 
tbey  ought  to  have  employed  more  men, 
Powell,  one  of  the  witnesses,  stated  that 
they  had  all  the  men  they  could  usefully 
employ ;  but  the  evidence  of  Lesperanee  was 
to  the  effect  that  thirty  men  at  least  should 
have  been  employed ;  that  thirty  men  would 
hardly  have  been  sufficient,  and  that  there 
was  no  diligence  done  at  all.  The  witnesses 
for  the  plaintiff  concurred  in  saying  that  the 
number  was  altogether  inadequate,  and  it  might 
be  easily  understood  that  three  or  lour  men 
were  not  enough  to  rai^e  a  vessel,  His  Hon- 
our therefore  came  to  the  conclusion  that  the 
defendants  did  not  do  diligence,  and  that  they 
did  not  employ  sufficient  force*  The  Court 
came  now  to  another  important  point  in  the 
case,  which  was  of  real  difficulty.  His  Hon- 
our did  not  know  how  far,  as  a  matter  of  law, 
the  parties  employed  to  launch  the  boat  would 
be  considered  to  be  in  possession  of  her,  but 
he  did  not  think  that  for  all  purposes  what- 
ever they  could  be  considered  in  possession  of 
her,  especially  as  Mr,  Beaudry  had  a  man  in 
charge  of  the  boat-— a  man  who  was  described 
as  an  idle,  drunken  loafer,  cooking  his  victuals 
there.  It  might  be  said  that  the  plaintiff  had 
possession  of  the  boat  through  this  man,  and 
the  boat  having  been  burned  while  in  his  pos- 
session, the  defendants  were  not  responsible, 
the  accident  having  rendered  it  impossible 
for  them  to  fulfil  the  contract.  On  the  other 
hand,  if  the  defendants  had  launched  the  boat 
on  tbe  27th,  the  fire  might  not  have  occurred. 
The  fire,  however,  not  being  directly  connected 
with  the  failure  to  launch  her,  the  plaintiff 
could  not  claim  damages  for  the  loss  by  fire. 
Even  admitting  that  it  was  more  difficult  to 
launch  her  after  than  it  was  before  the  fire,  tbe 
defendants  must  be  held  liable  for  the  damage 
caused  by  her  being  carried  away,  because 
they  should  have  launched  her  before  the  27th. 
But  there  was  other  evidence  that  this  was 
not  the  case,  and  it  stood  to  reason,  inasmuch 
as  nothing  but  the  woodwork  was  burned 
and  she  did  not  sink  any  deeper  on  the  rocks, 
that  there  could  be  no  greater  difficulty  in  get- 
ting her  off  before  the  fire  than  after  it     The 
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defendants  had  referred  to  some  trifling  consi- 
derations, but  they  were  not  worth  consider- 
ing for  a  moment.  They  had  from  the  28th 
of  August  till  late  in  December  to  launch  her, 
And  His  Honour  supposed  that  if  they  had 
launched  her  on  the  1st  September  Mr.  Beau- 
dry  would  not  have  said  anything  about  it— 
But  they  seemed  to  be  working  a  little  at  her 
from  time  to  time  till  the  ice  carried  her 
Away.  -  It  was  preposterous  to  say  that  the 
defendants  were  not  liable,  under  the  particu- 
lar circumstances.  They  had  shown  a  want 
4>f  diligence  and  a  want  of  skill.  The  only 
question,  then,  was  what  amount  of  damage 
was  to  be  awarded  ?  This  was  in  the  discre- 
tion of  the  Court  j  the  evidence  was  conflicting, 
And  His  Honour  was  not  disposed  to  be 
severe  in  the  assessment  of  damages  He 
would  not  be  justified  in  condemning  them  to 
|>ay  more  than  $1000  damages. 

JettA  is  Archambault,  for  the  Plaintiff. 

J.  J.  C.  Abbott,  Q.  a,  for  the  Defendants. 


CIRCUIT  COUBT. 

Waterloo,  Sept.  24,  1867. 
€olb  v.  Williams,  and  Wood,  Intervenant. 
Landlord's  Privilege-— Insolvency  of  Tenant. 

This  was  an  action  upon  a  Notarial  lease 
for  rent,  instituted  by  process  of  Saisie 
Gagerie.  The  household  furniture  in  use 
by  defendant  upon  the  leased  premises  was 
taken  in  attachment,  and  the  intervening 
party  filed  an  intervention  claiming  the  pro- 
perty seized  as  guardian  under  T.  S.  Brown, 
the  Assignee  of  defendant,  who  was  an  In- 
solvent, and  had  made  an  assignment  with 
one  William  Wood  to  said  Brown  in  1865, 
the  year  previous  to  the  lease  of  plain  tiff  to 
•defendant. 

Plaintiff  contested  this  intervention  upon 
grounds  of  insufficiency  and  irregularities, 
and,  more  particularly,  for  the  reason  that, 
by  law,  the  plaintiff  had  a  special  lien  and 
privilege  upon  the  property  seized,  it  being 
upon  the  leased  premises  and  with  the 
knowledge  and  consent  of  the  intervenant, 
where  it  had  remained  over  eight  months 
previous  to  seizure.  There  was  also  a  gen- 
eral denegation. 


At  the  trial,  the  witness  of  the  interven- 
ing party,  his  son,  proved  that  the  furni- 
ture seized  was  carried  by  intervenant  b 
team,  driven  by  his  son,  from  West  Shef- 
ford  to  Granby,  and  put  into  the  house 
leased  by  defendant  from  the  plaintiff. 

Johnbox,  J.  Judgment  for  intervening 
party,  contestation  dismissed  with  costs. 

J.  B.  Lay,  for  plaintiff. 

Q.  C.  F.  Buchanan,  for  intervenant. 

(Authorities  cited  by  plaintiff:— Oak 
Civil,  Art.  1619  and  1622:  Jones  and  Anier 
son,  2  L.C.R.  154;  Aykovn  et  al.  v.  tftom 
4  L.C.B.  360;  Pothier  Louage^os.  233  and 
seq.)— <J.B.L.) 


Scnoular  Divobob  Suit. — In  the  Rolls  Her 
aid  of  Liberty  are  published  the  proceedings 
in  the  suit  of  Aaron  Van  Wormer  v.  Mar 
garet  Van  Wormer.  The  plaintiff  is  Judge 
Wormer  of  the  Eighteenth  Judicial  District. 
He  sat  in  his  own  case,  and  on  the  pleadings 
entered  a  decree  dissolving  the  bonds  of 
matrimony  between  himself  and  wife.  The 
petition  alleged  "that  the  defendant,whoIlj 
disregarded  her  duties  as  wife  of  the  plain- 
tiff offered  such  indignities  to  the  plaintiff 
as  to  render  his  condition  intolerable  in  this 
to  wit,  that  the  defendant  said  she  would 
stay  in  no  such  place  as  Rolla;  that  the 
defendant  has  frequently  left  the  bed  of 
plaintiff,  and  refused  to  lodge  with  him; 
that  said  defendant  has,  during  mo>t 
of  the  time  since  said  marriage,  been  ill 
tempered,  and  even  at  times  malignant 
and  for  three  days  at  a  time  had  the  mad 
dumps  silently."  Margaret,  in  her  answer, 
"admits  that  the  matters  and  things  a* 
stated  in  said  petition  may  be  all  true." 
and  filed  a  written  consent  that  the  plain 
tiff  might  sit  in  this  case ;  whereupon  it 
was  "  considered  by  the  court  and  decree! 
that  the  bonds  of  matrimony  heretofore 
contracted  between  the  plaintiff  and  de 
fendant  be  dissolved,  and  that  the  plaintiff 
be  restored  to  all  the  rights  and  privileges 
of  a  single  person."  The  trial  took  place 
at  a  special  term  ostensibly  called  for  the 
purpose  of  trying  criminals. 
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The  Law  Journal,  as  announced  last 
month,  will  be  continued  quarterly  from 
the  1st  of  January,  186ST  in  the  same  man- 
ner, and  at  the  same  rate  of  subscription, 
($2  per  annum),  as  when  first  established. 
While  the  limits  now  imposed  upon  us  will 
make  brevity  imperative,  wo  shall,  never- 
ihel&ML  endeavor  by  rigorous  condensation! 
to  embrace  everything  of  material  interest. 


RICHELIEU  AND  JOLIETTE  DISTRICTS. 

Bj  proclamation,  dated  28tfa  December, 
I887j  the  Court  terms  in  these  districts  are 
tixed  as  follows:  —  District  of  Richelieu  i 
nro  terms  of  Court  of  Queen's  Bench  at 
Sorel,  beginning  1st  May,  and  Sth  Novem- 
ber; three  terms  of  Superior  Court,  each 
of  seven  days,  to  be  held  at  Sore  1  from  13  th 
to  19th  January  and  May,  and  3rd  to  9th 
October  j  three  terms  of  Circuit  Court  at 
Sflrel,  each  of  six  days,  from  Tth  to  12th 
of  Jnnuary  and  May,  and  from  127th  Sep- 
tember to  2nd  October ;  three  terms  of 
five  days  at  Village  of  Berthier,  from  20th 
w  3Uh  January  and  May,  and  from  21  st  to 
2otb  September  j  three  terms  of  five  days 
ai  St  Francois  du  Lac,  from  24th  to  2*th 
February,  from  1st  to  5th  of  June,  and 
from  4th  to  8th  November. 

District  o  f  Jol  iette :  two  terms  of  Queen T  s 
Bench  at  town  of  Johette,  beginning  5th  of 
■July  and  15th  November ;  three  of  the  Su- 
perior Court  at  Jol  iette,  each  of  seven  days, 
from  1 6th  to  22nd  February  and  October, 
and  from  28th  June  to  4th  Juiyj  three 
Wnns  of  Circuit  Court  at  Jolietter  each  of 
*ii  days,  from  10th  to  15th  February  and 
October,  and  from  22nd  to  27th  June ;  three 
terms  of  Circuit  Court,  of  five  days,  at  the 
Village  of  L'Assomption,  from  the  26th  to 
3t)th  January,  May  and  October  j  three 
terms  of  Circuit  Court,  of  five  days,  at  Ste. 
Julienne  de  Rawdon,  from  1st  to  5th  Feb- 
ruary and  November,  and  from  6  th  to  llth 
Jane, 


APPOINTMENT. 
The  Hon.  JosisrH  Noel  Bosse,  of  the  city 
of  Quebec,  Member  of  the  Senate  of  Cana- 
da, and  one  of  Her  Majesty's  Counsel 
learned  in  the  law,  to  be  a  Puisne  Judge 
of  the  Superior  Court  in  and  for  the  Pro- 
vinee  of  Quebec,  taking  rank  and  prece- 
dence next  after  the  Hon.  Samuel  Cornwal- 
lis  Monk,  {Gazetted,  January  24th,  1S68), 


LORD  KINGSDOWN. 
The  name  of  Lord  Kdjgsoowx,  who  died 
on  the  7th  of  October  last,    in  his  75th 
year,  is  familiar  to  the  profession  here  as 
that  of  one  of  the  most  assiduous  members 
of  the  Court  of  final  resort.     Thomas  Pem- 
berton  was  born  in  London  on  the  1 1th  of 
February,   1793.     He  read  for  the  bar  in 
the  chambers  of  his  uncle,   Mr.  Cooke,  a 
distinguished    equity     lawyer.       He    was 
called  to  the  bar  in  1816,  and  rose  rapidly 
into  extensive  practice.     In  1829,  he  re- 
ceived a  silk  gown,  and   for  many  years 
stood  at  the  head  of  the  bar  in  his  own 
Court,   the  Rolls.     In  January,   1S43,  the 
death  of  his  aged  and  eccentric  km  sin  an, 
Sir  Robert  Leigh,  placed  Mr.  Pemberton 
in  possession  of  a  life  interest  in  the  Wigan 
estates,    amounting    to    £17,000   a  year, 
This  income  raised  him  to  affluence;  he 
retired   from  the   barf  and  shortly  after- 
wards entered  upon  his  judicial  duties  as 
a    member    of   the    Judicial  Committee. 
These  duties  ho  performed  entirely  with- 
out emolument  for  twenty  years,  with  un- 
remitting diligence.     In  1858,  upon  the 
formation  of  Lord  Derby's  Administration, 
the  Great  Seal  was  offered  to  him,  but  he 
refused  it-     It  was  in  this  year  that  he  was 
raised  to  the  Peerage.    The  Timesf  in  an 
obituary  notice  (from  which  the  foregoing 
facts  are  gleaned)  speaks  of  the  deceased 
nobleman  in  these  terms  \  **  Although  he 
never  filled  any  prominent  office  in    the 
State  j  although  he  retired  from  the  bar  a 
quarter  of  a  century  ago,  and  has  since  de-  . 
voted  his  great  judicial  talents  and  legal 
experience  almost  exclusively  to  the  tri- 
bunal which  does  not  often  challenge  pub- 
lic attention  j  although  his  whole  life  has 
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been  singularly  retired  and  uneventful,  for 
he  was  a  man  alike  devoid  of  vanity  and 
of  ambition;  yet  those  who  knew  the 
strength  and  purity  of  his  unobtrusive 
career^  place  him,  without  hesitation,  in 
the  very  highest  rank  of  English  lawyers ; 
and  even' to.  the  public  his  name,  associated 
with  some  of  the  most  enlightened  and 
important  judgments  of  modern  times, 
carried  a  degree  of  weight  not  always  at- 
tached to  names  of  higher  official  autho- 
rity. The  predominant  quality  of  Lord 
Elngsdawn's  character  was  a  fastidious  re- 
fine me  nt,  which  removed  him  altogether 
from  the  common  pursuits  of  fame  and 
power.  "No  breath  of  popularity,"  as  he 
once  expressed  it,  "  ever  touched  his  sail." 
But,  if  he  was  sensitive  to  the  shortcom- 
ings and  imperfections  of  others,  he  was 
not  less  exacting  in  all  that  concerned 
himself.  Nothing  satisfied  him  in  his  own 
productions  short  of  the  highest  perfection 
which  he  was  able  to  attain.  Many  of  his 
judgments  were  written  several  times 
over  ■  all  were  revised  with  elaborate  mi- 
nuteness. In  1858,  when  the  Great  Seal 
was  offered  him,  he  had  already  quitted 
the  C<  Mirt  of  Chancery  for  15  years,  and, 
»trange  as  it  may  seem,  we  suspect  that 
the  reason  which  mainly  determined  his 
refusal  was  a  distrust  of  his  ability  to  per- 
form the  duties  of  the  Chancellor,  after  so 
long  an  interval,  in  a  manner  entirely  ade- 
quate to  his  conception  of  their  import- 
ance. Perhaps  it  is  fortunate  for  the  world 
that  not  all  men  are  equally  scrupulous  or 
conscientious.  Lord  Kingsdown's  qualities 
as  a  judge  were  held  by  those  who  sat 
with  him  in  the  administration  of  justice 
to  be  literally  unrivalled.  The  mind  he 
brought  to  bear  on  the  questions  before 
him  vvas  deep,  clear,  and  unruffled;  his 
patience  was  inexhaustible  j  his  sense  of 
justice  and  of  right  even  more  acute  than 
his  love  of  legal  precision  and  accuracy. 
He  searched  and  brought  out  the  juridical 
principle  of  which  the  law  itself  is  but  the 
form  and  expression;  and  he  aimed  at 
framing  the  decisions  of  the  Court  on 
large  grounds  of  analogy  and  reason.  The 
wide  jurisdiction  of  the  Privy  Council  was 


favourable  to  the  application  of  these  prin- 
ciples. The  appellate  jurisdiction  of  the 
Crown  over  the  colonial  courts  of  either 
hemisphere  is  now  almost  the  sole  link 
which  holds  together  the  British  Empire. 
We  have  abandoned  colonial  legislation, 
we  grudge  military  defence,  but  the  Privy 
Council  is  still  regarded  throughout  the 
colonies  as  the  supreme  expositor  of  the 
laws  of  the  Empire.  That  moral  influence 
of  a  British  tribunal  is  still  unshaken-,  and 
its  authority  has  in  our  times  been  largely 
augmented  by  the  wisdom,  temper,  and 
equity  which  Lord  Eingsdown  gave  to  it" 
The  death  of  Lord  Kingsdown  reduces 
the  number  of  Law  Lords  to  nine,  but  of 
these,  Lords  Brougham,  St  Leonards,  and 
Wensleydale  are  precluded  by  age  from 
discharging  their  judicial  functions  The 
highest  Court  of  Appeal  consists,  in  fact, 
of  six  or  eight  working  members,  though 
nominally  numbering  about  thirty. 


RIGHT  HON.   FRANCIS  BLACKBURXE. 

The  late  Lord  Chancellor  of  Ireland  was 
born  in  1782,  called  to  the  bar  in  1805, 
and  became  King's  Counsel  in  1822.  After 
having  twice  held  the  office  of  Attorney- 
Greneral,  he  was  appointed  Master  of  the 
Rolls  in  1842,  and  Chief-Justice  of  the 
Queen's  Bench  in  1846.  In  1852,  he  was 
made  Lord  Chancellor,  an  office  which  he 
held  only  a  few  months,  in  consequence  of 
Lord  Derby  leaving  office.  In  1856,  he  was 
appointed  by  Lord  Palmerston  Lord  Jus- 
tice of  Appeal,  but  again  became  Lord 
Chancellor  when  the  present  Government- 
assumed  office.  Failing  health  compelled 
him  to  resign  a  few  months  previous  to  his 
death,  which  occurred  on  the  17th  of  Sep- 
tember, 1867. 

THE  TRIBUNALS  AND  THE  ADMINIS- 
TRATION OP  JUSTICE  IN  THE  EM- 
PIRE OF  FRANCE. 
We  have  already  given  the  greater  portion 
of  the  Hon.  I.  F.  Redfield's  observations  on 
the   Administration  of  Justice  in  England. 
The  following,  under  date  Paris,  July  20th, 
is  the  result  of  his  observations  in  France. 
"  One  can  hardly  compare  the  Courts  in 
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different  countries,  without  the  hazard  of 
making  unjust  or  unfounded  Inferences*  And 
i1  fill  there  is  no  one  thing  upon  which  the  real 
character  of  free  Governments,  and  indeed  of 
all  Governments,  more  entirely  depends.  But 
there  is  very  much  in  the  mere  organization 
of  the  Courts  or  judicial  tribunals  of  the 
French  Empire,  to  indicate  the  energy  and 
decision  with  which  the  government  is  ad- 
ministered-  It  is  a  perfect  system  of  supe- 
riority and  subordination,  from  the  humblest 
police  magistrate  to  the  High  Court  of  Cas* 
ait  ion. 

In  a  few  days'  visit  to  the  Palace  of  Justice, 
although  accompanied  by  a  very  intelligent 
advocate,  who  was  entirely  competent  and 
reiy  ready  to  explain  all  which  came  under 
review,  one  could  scarcely  expect  to  acquire 
very  accurate  information  in  regard  to  the  de* 
tail  of  so  complex  a  system  as  that  of  the 
judicial  tribunals  of  a  great  empire  like  that 
cf  ihe  French.  But  some  of  the  more  impor* 
tant  points  of  difference  between  our  own  and 
<be  jurisprudence  of  the  French,  and  the  com- 
parison which  each  bears  to  that  of  England, 
may  be  briefly  noted. 

The  procedure  in  France,  as  in  most  of  the 
continental  countries,  is  according  to  the  prin- 
c i pies  a nd  practi ce  of  t he  Roman  ci  vi  1 1  aw.  In 
the  trial  of  civil  actions  of  every  grade  no  jury 
js  allowed,  the  judge  deciding  everything  ac- 
cording to  his  own  sense  of  justice  and  pro- 
priety.  And,  as  would  naturally  be  expected 
where  everything  depends  upon  the  arbitrary 
discretion  of  the  judge,  testimony  of  almost 
every  grade  of  conclusiveness,  or  the  contrary, 
i*  received,  and  it  often  happens  that  the  case 
is  finally  made  to  turn  upon  very  slight  circum- 
stances, and  is  really  decided  upon  evidence,  in 
i^elfof  no  great  significance,  and  which,  upon 
the  more  exact  and  refined  rules  of  the  English 
common  law,  would  scarcely  be  considered 
competent.  But  this  is  a  result  not  very  dif- 
ferent from  that  which  often  occurs  in  jury 
trials  at  common  law,  where  causes  are  made 
to  torn j  quite  as  often,  perhaps,  upon  the  bias 
of  the  jury,  religious  or  political,  or  the  last 
words  of  able^ud  eloquent  counsel,  or  of  the 
judge  in  summing  up,  as  upon  the  testimony 
given  in  Court,  and  in  that  way,  perhaps, 
mare  complete  justice  is  effected* 


The  French  jury,  in  the  Criminal  Courts,  con- 
sists of  twelve,  but  unanimity  is  not  required, 
the  voice  of  the  majority  being  sufficient  in 
ordinary  cases,  there  being  some  few  excep- 
tional instances,  where  the  concurrence  of  two- 
thirds  is  required  to  give  a  verdict.      We  sat 
for  a  short  time  in  the  same  court-room  where 
the  attempted  or  would-be  assassin  of  the  Czar, 
Berezowski,  had  been  tried  a  few  hours  before. 
The  same  jury  and  the  same  judges  still  con- 
tinued the  session ;  the  judges  in  their  scarlet 
robes,  and  the  minister  of  justice,  in  the  per- 
son of  the  prosecuting  attorney,  clad  in  the 
same  garb,  occupying  a  seat  halfway  between 
th    bar  and  the  bench.     The  presiding  judge 
called  upon  the  accused,  sitting  between  two 
gendarmes,  to  plead,  who  stood  up  and  stated 
briefly  their  plea,  and  whether  they  bad  or  de- 
sired counsel*     The  judge  then  administered 
a  long  oath  to    the  jury,  which  seemed  to 
embrace  a  kind  of  charge  as  to  Jtheir  duty, 
and,  at  the  close,  called  upon  each  member 
of  the  panel,  by  name,  who  gave  his  :i?sent  by 
raining  the  right  hand.      The  representative 
of  the    minister  of  justice  then    proceeded 
with  the  trial,  first  examining  the  accused, 
givng  him  the  full  benefit  of  his  own  story, 
if  that  can  fairly  be  regarded  as  any  benefit, 
which  may,  we  think,  be  considered  as  some* 
what  questionable. 

There  is  in  each  arrondissemetU  throughout 
the  empire  an  Imperial  tribunal  to  hear  ap- 
peals from  all  the  Courts  of  first  instance  in 
that  arrondiswment.  Paris,  with  some  few  of 
the  adjoining  districts,  constitutes  one  arron- 
diss&nenti  and  has  its  Imperial  Court  for  hear- 
ing appeals  from  all  the  Courts  of  first  instance 
within  that  district  or  arrondistenunL  We 
listened  to  a  brief  argument  in  this  Court  from 
an  advocate  of  great  zeal  and  energy,  who 
spoke  in  a  very  high  key,  and  after  reading 
some  ten  minutes  from  a  manuscript,  closed 
by  an  impassioned  appeal  to  the  Court,  which 
seemed  to  be  regarded  by  them  as  so  much 
matter  of  course  as  to  produce  no  interrup- 
tion of  conversation  between  the  different  mem- 
bers of  the  Court,  which  had  very  much  the  ap- 
pearance of  making  light  of  the  graphic  flou- 
rishes of  the  argument,  but  which,  we  have  no 
doubt,  had  no  such  appearance  to  the  speaker. 
The  tribunal, consisting  of  nine  judges,or  about 
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that  number,  had  certainly  very  much  in  their 
looks  to  recommend  them.  They  were  more 
youthful  and  had  more  the  appearance  of  bril- 
liancy than  any  Court  we  had  seen  since  leav- 
ing America.  One  would  naturally  suppose, 
from  their  looks  only,  that  they  possessed  full 
competence,  both  of  learning  and  ability,  for 
the  satisfactory  discharge  of  their  important 
and  responsible  functions,  and  that  both  their 
offices  and  their  salary  were  placed  beyond 
peradventure  by  the  tenure  under  which  they 
were  held,  and  the  stability  of  the  administra- 
tive power. 

The  judges  in  France  hold  office  during  life, 
or  until  the  age  of  seventy,  in  all  the  Courts ; 
and  until  seventy-five  in  the  High  Court  of 
Cassation.  The  distinction  may  be  not  with- 
out reason,  since  by  such  a  provision,  and  by 
removing  the  most  experienced  of  the  judges 
of  the  subordinate  tribunals  into  that  high 
tribunal,  as  vacancies  occurred,  there  would 
be  constantly  found  in  the  Court  of  last  resort 
a  considerable  proportion  of  judges  of  largest 
experience  and  most  matured  wisdom,  with 
presumptively  an  equal,  if  not  greater  amount 
of  learning  than  could  be  secured  in  any  other 
mode.  And  by  extending  the  term  of  holding 
office  in  that  Court  to  seventy-five,  the  ser- 
vices of  those  judges  who  retained  full  strength 
to  an  exceptional  period  could  be  continued 
in  the  Court  of  Appeal. 

It  is  certainly  not  a  little  wonderful  that  so 
large  a  proportion  of  the  American  States 
should  prefer  to  have  the  office  of  the  judges, 
from  the  highest  to  the  lowest,  dependent  up- 
on popular  elections,  at  short  intervals,  when 
the  experience  of  England  and  France,  and  of 
all  governments,  where  there  is  any  pretence 
of  consulting  the  popular  will  in  administra- 
tive functions,  has  shown  most  unquestionably 
that  the  rights  of  suitors  and  of  those  accused 
of  crime,  are  most  wisely  consulted  in  making 
the  judges  as  nearly  independent  of  all  popu- 
lar or  administrative  influence  as  is  practica- 
ble. This  is  not  a  question  which  we  propose 
to  discuss  here.  But  we  cannot  forbear  to  ex- 
press our  matured  and  settled  convictions  that 
the  American  people  are  acting  under  wrong 
impressions  in  the  conclusion  which  seems 
everywhere  to  prevail,  that  judges  are  more 
reliable  when  dependent  upon  popular  impul- 


ses, or,  in  other  words,  when  not  above  being 
affected  by  the  prevailing  popular  sentiment 
There  is  no  possible  instrument  more  suscep- 
tible of  easy  and  unjust  perversion  by  bad  men, 
or  which  bad  men  more  often  use  for  the  ac- 
complishment of  their  own  base  purposes,  than 
a  suddenly  excited  and  superficial  popular 
impulse.  And  there  is,  of  course,  nothing 
through  which  a  timid  or  time-serving  judge 
would  be  more  readily  reached,  or  which  wonll 
be  more  naturally  resorted  to  for  that  purpose. 
The  history  of  all  judicial  murders,  and  it  is 
a  dark  page,  and  one  by  no  means  restricted 
to  narrow  limits — is  marked  at  every  step  by 
the  most  awful  extremes  of  popular  frenzy. 
Neither  Charles  I.,  nor  Louis  XVI.,  were  among 
the  most  arbitrary  or  tyrannical  of  the  English 
or  French  Sovereigns.  And  there  can  be  no 
fair  question  in  the  mind  of  any  sound  lawyer 
and  loyal  man  that  both  these  men  were  really 
the  victims  of  rebellion  and  treason,  and  that 
those  men  who  carried  them  to  the  acaffoll 
would,  in  a  change  of  relations,  have  been 
guilty  of  the  very  same  offences  which  they 
affected  to  punish,  in  greater  measure.  That, 
indeed,  was  abundantly  proved  in  the  subse- 
quent history  of  the  two  Governments.  Ami 
still  those  acts  had  the  most  unquestionable 
sanction  of  present  popular  sentiment  And 
it  is  equally  true  that  the  monarch  whom  the 
English  people,  in  the  short  period  of  half  a 
geueration,recalled  to  the  throne  with  shouts  of 
acclamation,  was  in  no  sense  the  equal,  either 
in  ability  or  virtue,  of  his  unhappy  father,  who, 
by  the  verdict  of  the  same  popular  sentiment, 
justly  suffered  the  penalty  of  death  for  imputed 
crimes  of  which  he  is  now,  by  the  united  voice 
of  the  nation,  regarded  as  not  guilty,  and  of 
which  his  idolized  son  was  and  is  considered  to 
be  guilty  in  intent,  certainly,  if  not,  in  all  case? , 
in  act.  But  it  is,  perhaps,  the  most  conclude 
argument  in  favor  of  the  independence  of  the 
judiciary  and  of  its  superiority  over  all  popa. 
lar  and  political  influences,  that  these  calami- 
tous consequences  of  popular  frenzy,  to  which 
we  have  just  alluded,  both  in  England  and 
France,  have  been  the  primary  and  efficient 
cause  of  establishing  their  judicial  tribunals 
upon  the  high  vantage-ground  of  absolute  and 
unquestionable  independence.  And  it  seems 
wonderful  that  so  unequivocal  a  testimony  of 
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historical  experience  should  not  be  more  heed- 
ed Lj  others. 

There  is  one  marked  distinction  between  the 
jurisprudence  of  the  English  common  and 
chancery  law,  and  that  the  continental  coun- 
tries based  upon  the  Roman  civil  law,  in  re- 
ijard  to  which  there  seems  great  difference  of 
opinion.  In  the  English  Courts,  and  equally 
iri  the  American,  there  is  always  supposed  to 
be  some  precise  technical  rule  by  which  the 
competency  of  each  particular  portion  of  the 
evidence  is  to  be  measured j  and  by  which  it 
nwsi  be  rejected  if  found  incompetent ;  and  its 
effect  in  the  case  is  supposed  to  become  thereby 
entirely  removed.  We  know  that  in  practice 
this  is  not  always  possible  to  be  done,  and  that 
causes  will  thus,  sometimes,  be  determined 
upon  the  bias  of  mind  unconsciously  produced 
by  the  knowledge  or  the  belief  of  the  existence 
of  incompetent  evidence.  But  in  the  conti- 
nental countries  almost  everything  offered  is 
received  by  the  judge.  And  in  the  trial  of  mat- 
tera  of  fact  before  the  common  law  Courts  in 
England  and  America,  a  somewhat  similar 
rule  prevails,  on  the  assumption  that  the  Court 
will  be  able  to  eliminate  the  portion  of  evidence 
which  is  competent,  and  only  give  effect  to 
that  in  deter m i n in g  the  case ,  And  in  the  trial 
of  caaes  in  equity,  a  somewhat  similar  course 
U  practice  prevails,  in  allowing  all  fixed  and 
lid  moveable  exceptions  to  the  competency  of 
evidence  to  be  reserved,  and  passed  upon  at 
t  he  fin  al  h  eari  ng  of  th  e  can  se .  But  i  □  Frai  ice, 
we  found  on  consulting  with  the  most  eminent 
members  of  the  bar,  there  existed  a  very  gen- 
«al  impression  that  their  Courts  were  enabled 
to  do  more  perfect  justice,  in  the  particular 
cause,  by  disregarding  all  mere  technical 
t.iceptions  to  the  evidence,  and  giving  every 
species  of  proof  just  such  weight  as  its  impres- 
sion might  be  in  the  mind  of  the  judge.  It  is 
averted  there,  that  the  judge  is  never  obliged 
to  say,  as  is  sometimes  done  in  England  and 
America,  that  although  he  has  not  the  slight- 
est  doubt  of  the  entire  soundness  of  the  claim 
or  defence,  it  cannot  be  allowed,  by  reason  of 
some  formal  defect. 

There  is  another  peculiarity  in  the  adminis- 
tration of  justice  in  France,  which  seems  very 
singular  to  those  who  have  not  seeu  its  prac* 


tical operation .  Itgroweoutofhavinga sepa- 
rate department  of  justice  in  the  cabinet,  and 
a  distinct  minister  of  justice,  who  takes  cog- 
nizance, not  only  of  the  administration  of 
criminal  law,  but  who,  to  a  certain  extent, 
assumes  the  supervision  of  the  civil  depart- 
ment of  judicial  administration!  by  having 
some  subordinate  agent  or  minister  always 
present  in  ail  the  higher  courts  to  listen  to  the 
trials,  and  whenever  he  deems  it  of  sufficient 
importance,  to  give  his  own  views  to  the  court 
in  regard  to  the  proper  determination  of  the 
cause.  Upon  our  first  entering  the  Court  of 
Caseation,  the  minister  of  justice,  standing 
within  the  enclosure  appropriated  to  the 
judges,  was  reading  from  an  extended  manu- 
script a  formal  and  elaborate  commentary 
upon  a  cause,  the  argument  of  which  had  been 
closed  the  day  before,  or  perhaps,  a  few  days 
before.  It  gave  one,  whose  views  of  judicial 
administration  were  derived  from  courts 
constituted  like  the  English  or  American! 
the  idea  of  subjecting  the  Courts  loo 
much  to  cabinet  or  Governmental  in  tine  nee. 
It  seemed  very  much  like  Converting  the  court 
into  a  jury,  and  requiring  them  to  listen  to 
the  comments  of  a  superior.  We  have  no 
means  of  forming  any  judgment  upon  the 
effect  of  any  such  course  of  trial,  but  we  should 
expect  that  it  would  be  likely  to  be  of  consid- 
erable weight  in  the  determination  of  causes, 
if  it  were  so  managed  as  to  beget  respect,  which 
would  certainly  be  desirable  and  likely  to  oc- 
cur in  the  administration  of  a  government,  so 
prudent  and  popular  as  that  of  the  present 
Emperor  of  the  French,  An  able  and  learn  el 
minister,  in  such  a  position,  could  scarcely  tail 
to  acquire  great  control  over  the  decision  of 
causes,  and  it  would  enable  the  ministry  to 
exercise  almost  irresistible  power  in  the  de- 
termination of  causes  of  international  impor- 
tance. We  found  the  leading  advocates  of  the  ' 
French  bar  seemed  to  feel  the  importance  of 
having  causes  of  any  considerable  public  in- 
terestj  which  came  before  the  Court  of  Cassa- 
tion, favorably  introduced  to  the  minister  of 
justice,  and,  if  convenient,  by  some  advocate 
in  the  interest  ol  the  administration,  yr  who 
was  supposed  to  have  its  confidence.  The 
working  of  this  plan,  which  has  existed  for  a 
very  long  period  in  some  European  countries, 
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has  not  been  specially  objected  to  by  suitors, 
or  by  any  one,  so  far  as  we  know. 

It  is  impossible  not  to  admire  much  which 
exists  in  the  Governmental  administration  in 
France.  It  is,  unquestionably,  an  able  and 
benign  Government,  and  one  which  gives  great 
satisfaction  to  the  people.  It  is  wonderful  how 
little  of  aristocratic  effect  or  pretension  meets 
the  eye  of  the  traveller  in  Paris,  and  most  of 
that  character  which  one  does  find  here,  has 
more  the  appearance  of  a  temporary  importa- 
tion than  of  being  entirely  indigenous. 

There  is,  too,  in  the  municipal  administra- 
tion of  the  large  towns.of  the  French  Empire, 
a  very  surprising  energy  and  zeal  for  improve- 
ment. The  entire  city  of  Paris,  extending 
over  many  miles,  is  being  pervaded  by  the 
opening  of  great  thoroughfares  with  continu- 
ous lines  of  trees  upon  each  side,  and  flanked 
by  extended  blocks  of  the  most  substantial  and 
beautiful  stone  buildings,  thus  giving  the  en- 
tire city  almost  the  appearance  of  a  newly  built 
town,  with  an  air  of  great  cleanliness  and  neat- 
ness. This,  doubtless,  has  some  disadvantages 
in  constantly  removing  the  evidences  of.  date. 
All  this  is  done  by  the  municipality  of  the  dis- 
trict The  proprietors  of  the  land  and  build- 
ings are  required  either  to  build,  in  conformity 
with  the  plan  furnished  by  the  public  author- 
ity, or  else  to  sell  at  reasonable  prices.  If  the 
proprietors,  whether  owners  or  lessees,  elect 
not  to  build,  and  demand  such  prices,  either 
for  value  or  indemnity,  as  are  deemed  exorbi- 
tant, experts  are  selected,  and  all  questions  of 
indemnity  or  compensation  are  referred  to 
them — and  it  is  said  that,  practically,  no  cases 
of  dissatisfaction  occur.  It  seems  to  be  the 
chief  study  of  the  French  Government,  in  every 
department,  to  give  satisfaction  to  the  people 
affected  by  its  acts,  and  in  doing  so,  to  consult 
the  future  as  well  as  the  present,  and  to  act 
upon  the  assumption,  that  the  subjects  of  the 
empire  will  be  controlled  by  considerations  of 
reason  and  propriety,  rather  than  by  caprice. 

There  may  be  much  in  the  genius  of  the 
people  to  favor  the  result,  but  it  cannot  fail  to 
strike  all  beholders  alike,  that  in  all  depart- 
ments of  Governmental  administration,  as 
well  in  the  judicial  as  in  the  legislative  tribu- 
nals, and  equally  in  the  multiplied  ramifica- 
tions of  the  executive  bureaus,  everywhere  and 


at  all  times,  the  one  great  occasion  for  wonder 
and  admiration  is,  how  it  should  happen  that 
every  one,almoet  without  exception,  is  made  to 
feel  so  completely  satisfied  with  all  that  befalls 
him,  and  equally  with  all  that  is  inflicted  npaa 
him.  It  must  be  admitted  that  this  is  a  great 
desideratum  in  government,  and  especially  in 
the  judicial  administration.  We  have  always 
regarded  it  as  of  scarcely  less  importance  in 
the  determination  of  causes,  whether  civil  or 
criminal,  that  the  parties  immediately  affected 
by  them  should  feel  their  justice  and  propriety, 
and  necessity  even,  than  that  they  should  be 
absolutely  so  decided.  We  know  very  well 
that  a  desire  to  render  a  judgment  acceptable 
to  the  parties  to  be  affected  by  it,  may  be  car- 
ried to  such  an  extent  as  to  become  a  vice,  or 
a  weakness,  and  thereby  most  effectually  de- 
feat its  object.  But  within  reasonable  limits, 
and  when  pursued  by  dignified  and  honorable 
means,  the  effort  and  desire  to  render  govern- 
mental administration  acceptable  to  those  who 
are  to  be  affected  by  it  is  certainly  to  be  com* 
mended." 


NATURALIZED  AMERICAN  CITIZENS 

A  point  of  considerable  interest  arose  at 
the  trial  of  the  Fenian  Colonel  Warrbs. 
Being  charged  as  a  Fenian  conspirator  he 
produced  his  naturalization  record  as  a  citi- 
zen of  the  United  States,  and  claimed  the 
right  of  an  alien,  under  the  law  of  Edward 
III,  to  have  a  jury  de  medietaU  lingua. 
Lord  Chief  Baron  Pioott  denied  the  appli- 
cation of  the  law  to  the  case  of  Wakrkx.  on 
the  ground  that  no  subject  of  Great  Britain 
can  alienate  his  allegiance. 

This  question,  affecting  the  rights  of  mil- 
lions of  foreigners  who  have  become  natur- 
alized in  the  United  States,  is,  obviously,  of 
considerable  importance,  and  several  Ameri- 
can journals  have  urged,  with  some  heat, 
that  naturalized  citizens  should  enjoy  the 
same  privileges  as  natives.  It  appears,  how- 
ever, that  the  question  is  far  from  being 
settled.  In  fact,  Chief  Baron  Pmorr  cited 
from  several  American  authorities,  opinions 
which  seemed  to  show  that  the  American 
doctrine  is  not  at  variance  with  that  of  Great 
Britain.    Thus,  Judge  Story  says;  "There 
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is  no  authority  which  has  decided,  affirma- 
tively, in  respect  to  the  right  of  expatria- 
tion, and  there  is  a  very  strong  current  of 
reasoning  opposed  to  it,  independent  of  the 
known  practices.and  claims  of  modern  na- 
tions of  Europe.'1    Chancellor  Kent  says 
that  the  question  has  never  been  settled 
by  judicial  decision.    Speaking  of  Ameri- 
cans, he  adds :  "  The  better  opinion  would 
seem  to  be  that  a  citizen  cannot  renounce 
his  allegiance  without  permission  of  the 
United  States  to  be  declared  by  law."     On 
the  other  hand,  the  Supreme  Court  of  the 
United  States  decided  in  1827:    "In  the 
United  States  expatriation  is  considered  a 
fundamental  right.   The  doctrine  of  perpet- 
ual allegiance  grew  out  of  the  feudal  system, 
and  became  inoperative  when  the  obligations 
ceased  upon  which  that  system  was  found- 
ed." And  Woolsby,  in  his  treatise  upon  In- 
ternational Law,  says:  "There  is  no  doubt 
that  a  State,  having  undertaken  to  adopt  a 
stranger,  is  bound  to  protect  him  like  any 
other  citizen.    The  nation  which  has  natur- 
alized him,  and  has  thus  bound  itself  to  pro- 
tect him,  cannot  abandon  its  pledges  on  ac- 
count of  the  views  of  civil  obligation  which 
another  nation  may  entertain.'1    Harper's 
Weekly ,  one  of  the  most  moderate  and  dis- 
passionate of  American  journals,  referring 
to  the  case,  adds :  "  Yet  as  matter  of  fact, 
the  Government  of  the  United  States  has 
always  acknowledged  that  it  would  not  de- 
fend a  naturalized  citizen  against  the  claims 
of  another  Government  for  duties  actually 
due  before  naturalization.    Even  Mr.  Cass 
admits  a  certain  claim.    He  wrote  in  1859 
to  our  Minister  in  Prussia  :    '  I  confine  the 
foreign  jurisdiction  in  regard  to  our  natur- 
alized citizens,  to  the  case  of  actual  deser- 
tion, or  of  refusal  to  enter  the  army  after 
having  been  regularly  drafted  and  called 
into  it  by  the  Government.'   Mr.  Whbatow, 
Mr.  Webstkb,  and  Mr.  Evbrbtt,  did  not 
claim  as  much  as  Mr.  Cass.    They  held  that 
if  a  country  does  not  acknowledge  the 
right  of  a  native  to  renounce  his  allegiance, 
it  may  enforce  its  claims  if  he  is  found  with- 
in its  jurisdiction." 

The  demand  of  the  Fenian  leader  for  a 
mixed  jury  was,  we  think,  one  that  could 


not  and  should  not  be  granted ;  but  it  is 
obvious  that  in  some  instances,  the  rigor  of 
the  rule  as  to  allegiance  being  inalienable 
must  be  mitignted.  Thus  in  the  war  of 
1812,  it  was  found  impossible  for  Great  Bri- 
tain to  punish  as  traitors  those  of  ber  sub- 
jects bearing  arms  against  her,  who  had  be- 
come naturalised  in  the  United  States. 

The  following  account  (from  the  London 
Solicitors*  Journal) ,  contains  some  hints  as 
to  the  privileges  of  counsel  which  may  be 
of  interest* 

"In  the  course  of  the  trial  of  John  War- 
ren,  one  of  the  prisoners  charged  with  high 
treason  before  the  special  Commission  now 
sitting  in  Dublin,  a  point  of  some  interest 
arose.  The  prisoner  appears  to  be  a  natu« 
ral-born  subject,  who  has  become  natural- 
ized in  the  United  States,  and  under  these 
circumstances  he  claimed,  as  an  alien,  to  he 
tried  by  a  jury  de  mudietate  lingtux.  This 
was  opposed  by  the  Attorney-General  and 
refused  by  the  Court.  Thereupon  the  pri- 
soner, having  been  formally  given  in  charge 
to  the  jury,  said — 

"Asa  citizen  of  the  United  States  I  pro- 
test  against  being  arraigned,  or  tried,  or 
adjudged  by  any  British  subject." 

The  Chief  Baron — "We  cannot  hear  any 
statement  from  you  when  you  are  rep  res- 
en  ted  by  counsel." 

The  Prisoner—*1  Just  a  few  words,  my 
Lord,71 

The  Chief  Baron—"  We  cannot  hear  you, 
Your  counsel  is  heard  on  your  part.  You 
pleaded  *Not  Guilty,1  and  our  course  is 
now  to  proceed  with  the  trial  on  that  plea. 
We  cannot  hear  any  statement  now  from 
you  when  you  are  represented  by  counsel/' 
The  Prisoner — "  Then  I  instruct  my  coun- 
sel to  withdraw  from  the  case,  and  I  now 
place  it  in  the  hands  of  the  United  States, 
which  has  now  become  the  principal." 

The  prisoner' s  counsel  then  left  the  court* 
whereupon  Mr*  Adair  said  he  was  instructed 
by  the  Government  of  the  United  States  of 
America  to  appear  on  behalf  of  sue  prison  - 
era,  to  watch  the  proceedings  and  to  report 
the  manner  in  which  the  trial  was  conduct- 
ed. 
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Mr.  Justice  Keogh — "  Are  you  counsel  for 
the  prisoner  at  the  bar  ?" 

Mr.  Adair — "  I  have  been  instructed  by 
the  Consul  for  the  United  States  to  watch  the 
proceedings  so  far  as  certain  cases  are  con- 
cerned, and  when  counsel  withdrew  from 
this  he  thought  it  right  that  I  should  inter- 
est myself  on  behalf  of  the  prisoner.  I 
want  to  know  how  far  it  is  my  privilege,  as 
counsel,  to  act  in  this  matter,  and  what 
course  I  should  be  justified  in  taking.  I 
have  no  wish  to  interfere  improperly  in  the 
case,  but  simply  to  do  my  duty." 

The  Lord  Chief  Baron—"  If  you  are  not 
acting  as  counsel  for  the  prisoner  we  can- 
not allow  you  to  interfere." 

Mr.  Justice  Keogh — "  If,  on  consideration, 
the  prisoner  thinks  proper  to  dispense  with 
the  assistance  of  the  other  counsel,  and  to 
accept  you,  he  is  at  liberty  to  do  so." 

Mr.  Adair— "I  have  not  J>een  instructed 
by  the  prisoner.' ' 

Mr.  Justice  Keogh — "  Then  your  interfer- 
ence is  irregular  and  unprofessional." 

Mr*  Adair  said  he  did  not  wish  to  inter- 
fere ;  he  had  simply  addressed  the  court  in 
the  discharge  of  his  duty.  During  the 
whole  of  his  professional  experience  he  had 
never  volunteered  in  a  case,  and  he  thought 
the  observation  from  the  bench  uncalled 
for  and  unnecessary. 

While  we  heartily  concur  in  the  rule  which 
excludes  voluntary  services  on  the  part  of 
counsel  as  a  most  necessary  protection  to 
the  court  as  well  as  the  profession,  we  can- 
not but  think  that  Mr.  Adair  was  placed  in 
a  position  of  some  difficulty,  such  as  fully 
warranted  him  in  asking  the  direction  of 
the  court;  and  although  Mr.  Justice  Keogh 
was  probably  right  in  holding  that  he  could 
not  interfere,  the  United  States7  consul  not 
being  a  party  to  the  proceedings,  the  man- 
ner in  which  he  did  so  appears  to  us  most 
uncalled  for  and  reprehensible.  Mr.  Adair 
was  instructed  by  the  Government  of  the 
United  States  to  watch  the  interests  of  its 
citizens ;  the  prisoner  pointedly  threw  the 
responsibility  of  his  defense  on  that  Gov- 
ernment, and  it  does  not  seem  to  us  that 
their  consul  could  well  have  helped  inter- 
fering to  the  extent  he  did— viz.,  to  put 


the  court  in  possession  of  the  facts,  and  ask 
for  their  guidance." 


PRIVY  COUNCIL. 


JAMES   MACDONALD,    Appellant;  and 

JAMES  LAMBE,  Respondent;  andMARY 

NICKLE  et  al.j  Respondents. 
Action  to  recover  land,  part  of  a  SeigneurU. 

— Adverse  Possession — Prescription. 

Action  by  Seigneur  to  recover  possession 
of  a  piece  of  un  gran  ted  land  forming  part  of 
his  Seigneurie,  against  a  party  claiming 
under  an  informal  deed  from  one  who  had 
no  title  deed,  but  who,  with  the  defendant, 
had  been  in  undisturbed  possession  for 
thirty  years. 

Held  (affirming  the  judgment  of  the 
Court  of  Queen's  Bench  for  Lower  Canada) 
that  a  plea  of  prescription  of  thirty  years' 
possession  was  a  bar  to  the  action,  as :  first, 
that  it  made  no  difference  that  during  the 
time  of  such  adverse  possession  the  Seigneur 
had,  under  the  Statute,  6  Geo.  4,  c.  59,  for 
the  extinction  of  feudal  and  seigniorial 
rights  in  the  Province  of  Lower  Canada, 
surrendered  the  Seigneurie  to  the  Crown 
for  the  purpose  of  commuting  the  tenure 
into  free  and  common  socage,  the  issuing  of 
the  Letters  Patent  re-granting  the  same 
being  una  flatu  with  the  surrender  to  the 
Crown;  and  that,  both  by  the  ancient 
French  law  in  force  in  Lower  Canada,  as  by 
the  English  law,  prescription  ran  in  favour 
of  a  party  in  actual  possession  for  thirty 
years;  and,  secondly,  that  such  adverse 
possession  enured  in  favour  of  a  party  de- 
riving title  to  the  land  through  his  prede- 
cessor in  possession. 

Held,  further,  that  such  junction  of  pos- 
session did  not  require  a  title,  in  itself 
translatif  de  proprUU,  from  one  possessor 
to  the  other ;  but  that  any  kind  of  informal 
writing,  sous  seing  prive\  supported  by  ver- 
bal evidence,  was  sufficient  to  establish  the  j 
transfer. 

The  appeals  in  these  cases  were  from  the 
decisions  of  the  Court  of  Queen's  Bench  in 
Lower  Canada,  in  two  petitory  actions 
brought  by  the  Appellant  against  the  Re- 
spondent to  recover  possession  of  certain 
lots  of  land  in  the  district  of  Montreal. 
The  facts  and  pleadings  were  the  same  in 
both  cases. 

The  declaration  alleged  that,  on  the  20th 
October,  1832,  the  Hon.  E.  Ellice  was,  and 
for  more  than  20  years  had  been,  in  pos- 
session of  the  ungranted  lands  of  the  Seig- 
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aeurie  of  Beauharnois,  including  the  land 
claimed  in  the  action  ;  that  on  that  date  he 
surrendered  them  to  the  Crown,  and  that 
the  Crown,  by  Letters  Paten  t,  re -gran  ted 
them  to  him  in  free  and  common  socage. 
The  declaration  then  alleged  a  title  in  the 
plain  till'  to  the  land  in  question,  derived 
from  Ellice,  and  averred  that  the  de- 
frwlaat,  about  the  year  1850,  had  taken 
possession  of  the  land,  and  ever  since  kept 
it  from  the  plain  tiff;  and  prayed  that  the 
plainthT  be  declared  owner,  and  the  defend- 
ant adjudged  to  deliver  up  the  land,  and 
repay  the  rent  and  profits  he  had  received. 

The  case  was  dismissed  by  Smith,  J.f  in 
the  Superior  Court,  and  this  judgment  waa 
affirmed  by  the  Court  of  Appeals,  on  the 
ground  that  the  defendant  had  proved  pre- 
scrip  tien. 

The  argument  of  counsel  before  the  Ju 
tUciai  Committee  is  noteworthy,  from  the 
fact  of  its  raising  an  old  question.     The 
following  is  an  extract :   li  But  an  important 
question  arises  with  respect  to  the  govern- 
ing law  of  prescription  to  be  applied.     We 
contend  that  the  Court  below  miscarried  in 
applying  the  ancient   French  law  to   the 
case.    The  law  that  governs  it  is  the  Eng- 
lish law*    The  Proclamation  made  on  the 
cession  of  Canada,  in  the  year  1763,  intro- 
duced the  English  law  by  right  of  conquest. 
It  is  true  the  effect  of  the  Proclamation  as 
to  the fuR extent  of  the  introduction  of  that 
Uwr  has  been  doubted,  as  it  does  not  men- 
tion  in  express  words  M  English  law,"    The 
Statute,  14  Geo.  4,  a  83,  however,  by  im- 
plication, makes  the  Proclamation  to  this 
extent  apply  to  English  law,  even  if  it  had 
not  been  so  before.    The  Statute,  6  Geo,  4, 
c.  59,  was  passed  to  remove  doubts  as  to 
certain  matters,    but   section   8  does  not 
abrogate  the  English  law,  being  the  govern- 
ing law."     The  counsel  for  the  Respondent 
answered :   "  No  serious  doubt  can  be  enter- 
tained  that  the  law  to  govern  the  case  is 
the   old  French  law  prevailing   in   Lower 
Canada.     Such  a  point  was  never  before 
taken  in  the  numerous  appeals  to  this  Ti  i- 
buual  from  Lower  Canada,  where  the  rights 
of  the  parties  have  always  been  regulated 
by  the  old  French  law,11 


Lor ii  Caibns  : — The  actions  in  which  these 
appeals  are  brought  were  petitory  actions 
to  recover  possession  of  two  pieces  of  ground 
in  the  5  th  range  of   Husseltown,   in    the 
Seigniory  of  Beauharnois.    It  was  admitted 
in  the  argument  before  us  on  behalf  of  the 
Respondent,    that    the    land    in    question 
formed  a  part  of  the  Seigneur ic  of  Beaubar- 
nois,  as  originally  granted  in   1729  by  the 
French  King,  Louis  XIV,     The  judgment 
delivered  in  the  primary  Court  in  Lower 
Canada  by  Mr.  Justice  Smith  in  favour  of 
the  Respondents  proceeds  upon  the  princi- 
ple that  the  Respondent  and  Goodwin,  his 
predecessor,  had  been  in  possession  of  this 
land  from   1807,  and  that  this  possession 
must  be  taken  to  have  been  by  permission 
of  the  Seigneur,  and  that,  therefore,  the 
Seigneur  could  not  eject  the  Respondent, 
but  only  claim  from  him  rights  and  dues 
such   as    a  tenant  should  render  to  his 
Seigneur.      This   view    of    the    case   was 
again    pressed   in   argument    upon    these 
appeals,  but  their  Lordships  are  of  opinion 
thatt  although   there  msy  be   some   facts 
appearing  in   the   evidence    which  would 
form  a  ground  tbr  such  an  argument,  the 
pleadings  between  the  parties  rentier  the 
argument   inadmissible.      The  Appellants 
in  both  the  appeals  allege  in  their  decla- 
ration  that   the    Respondent  wrongfully, 
and  without  any  title,   took  and  obtained 
possession  of  the  land,  and  has  kept  illega} 
possession  of  it,  and  pray  delivery  of  it. 
The  Respondent,  on    the  other   hand,  aL 
leges  a   seisin  of  the  lands   in    1807   by 
Goodwin,  a  transfer  in  1833  from  Goodwin 
to  the  Respondent,  and  that  the  land  has 
been  peaceably,   openly,  and  uninterrup- 
tedly possessed  and  enjoyed  by  Goodwin 
and  the    Respondent,  ammo  domim,  from 
1807  to   the  present  date,    and  that   the 
Respondent  has    a  right    to    be  declared 
proprietor  and  owner  of  the  land.     Their 
Lordships  are  of  opinion,  with  the  Court  of 
Queen's  Bench  of  Lower  Canada,  that  the 
case    is    thus   put  on   both  sides  as   one 
of  ad  verse  possession,  and  that  what  the 
Respondent  has   undertaken   to   prove  is 
I  not  a  tenure,  express   or  implied,  under 
1  the  Seigneur,  but  a  title  by  prescription, 
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for  thirty  years  and  upwards,  against  the 
Seigneur.     The    first  question,   therefore, 
ib  one  of  fact:   in  whom  has  the  posses- 
sion of  the  land  been  for  thirty  years  prior 
to  1855  ?    If  possession  has  been  de  facto 
in   Goodwin    and    the    Respondent,    that 
possession   is  admitted  to  be  an  adverse 
possession.    It  appears  that  one  Levy  Petty 
was    in    possession    of   the    lot    in    1807, 
in  which  year  Goodwin   took   possession 
of  it;  that  a  house  was  built  upon  it  in 
Petty*  s  time,  which  Goodwin  at  first  occu- 
pied, but  afterwards  built  a  house  for  him- 
self ;  that  there  was  a  pretty  large  clearing 
when  Goodwin  came  j    that  Goodwin  la- 
boured and  cropped  the  land,   and  was  a 
married  man  living  with  his  family ;  that 
Goodwin  paid  the  bridge- tax  for  the  lot, 
and  that  the  whole  of  the  lot  was  known  as 
the  Goodwin  Lot.    The  possession  of  the 
whole  by  the  Respondent  from  1833  is  still 
more  clearly  proved,  and  was,  in  fact,  little, 
if  at  all,  disputed.     There  is,  however,  a 
piece  of  evidence  coming  from  the  Seig- 
neur himself,  or  his  agents,    which  their 
Lordships  look  upon  as  still  more  conclu- 
sive of  the  fact  of  possession.    It  appears 
that  in   the  year  1828   steps  were  taken, 
upon  the  death  of  Mr.  George  Ellice,  the 
former  Seigneur,  to  require  from  the  per- 
sons then  holding  the  lands  an  exhibition 
of  the  titles  under  which  they  held.    A  list 
is  given  of  the  persons  then  found  in  pos- 
session of  the  lots  in  Russeltown  on  whom 
circular  notices  from  the  agents  of  the  Seig- 
neur were  served,  and  the  name  of  David 
Goodwin  is  there  entered  as  the  person  in 
possession   of  lot  16  of  the  third  section; 
service  being  stated  to  have  been  made  by 
delivery  of   the  circular  to    his  wife,  and 
speaking  to  himself  afterwards.    His  pos- 
session is  treated  as  a  possession  of  the 
whole  lot,  for  a  distinction  is  made  in  other 
cases  where  a  lot  is  possessed  in  halves  by 
different  persons;  and  the  proceedings  in 
1828  are  upon  the  footing  of  the  persons 
mentioned  in  the  list  having  been  in  posses- 
sion for  some  time.     The  result  of  these 
proceedings  is,  for  this  purpose,  immaterial ; 
but  what  has  been  stated  is  evidence  of  the 
most  satisfactory  description  that  the  agents 


of  the  Seigneur,  in  the  year  1828,  found 
Goodwin  in  possession  of  the  whole  lot,  and 
this  evidence,  coupled  with  the  testimony 
in  the  case,  establishes,  to  the  entire  satis- 
faction of  their  Lordships,  a  possession  by 
Goodwin  and  the  Respondent  of  the  whole 
lot  for  upwards  of  thirty  years. 

The  other  questions  in  the  case  are  ques- 
tions of  law.  Goodwin  gave  up  possession 
to  the  Respondent  in  1833 ;  but  it  was  con- 
tended that  the  document  by  which  he 
made  over  his  title  was  insufficient  to  con- 
nect the  possession  of  Goodwin  with  that 
of  the  Respondent.  First,  because  it  was  a 
document  sou*  seing  prvoe\  and,  therefore, 
without  date  as  regards  third  parties ;  and, 
secondly,  because  it  was  not  an  instrument 
amounting  to  a  conveyance  and  trantlatif 
de  proprUU*  Both  these  objections  were 
overruled  by  the  Court  of  Queen's  Bench, 
and,  as  their  Lordships  think,  rightly:  The 
first  of  the  objections,  viz.,  that  the  docu- 
ment is  sous  seing  prive\  was  little  argued 
by  the  Appellant ;  and  their  Lordships  do 
not  think  it  necessary  to  add  anything  to 
the  reasons  for  disallowing  it  given  by  Mr. 
Justice  Meredith.  As  to  the  objection  that 
the  paper  is  not  a  conveyance  iranslaiifdt 
propriite\  it  would,  their  Lordships  think, 
be  somewhat  remarkable  if,  where  the  real 
object  is  to  show  that  an  incoming  occupier 
claims  under  and  by  way  of  direct  conti- 
nuation of  the  occupation  of  an  outgoer, 
and  where  at  the  time  there  is  no  real  title 
to  be  conveyed,  an  instrument  adapted  to 
pass  a  real  title  should  be  required.  Their 
Lordships  think,  however,  as  did  the  Court 
below,  that  there  is  no  foundation  for  this 
objection  in  any  of  the  authorities  which 
have  been  cited.  The  authorities  speak  of 
a  predecessor  and  successor,  of  the  succes- 
sor claiming  by  contract  or  by  will,  and  of 
a  legitimate  continuation  of  possession; 
and  they  are  careful  to  negative  as  a  suffi 


•  The  document  was  in  these  terms:  "  BuMttown. 
Sept.  21st,  1888.  This  may  oertifey  that  1  do  this  d>7 
seU,  oonvay,  and  give  up  all  right,  title,  and  clss* 
that  I  have,  or  ever  had,  to  the  lot  of  land  I  know  i*- 
ceide  on  to  James  Lamb,  being  lot  No.  Mveneteoetli 
in  the  third  section.  David  Goodwin.  Jasses  Rfcfi- 
ordson,  Patrick  Mahon,  Witeness." 


Digitized  by 


Google 


ianuary,  1868.J 


THE  CANADA  LAW  JOURNAL 


11 


cient  connection  the  mere  fact  that  one 
possession  has  immediately  preceded  the 
other ,  and  they  do  no  more  than  this. 
There  is  in  the  present  case  ample  proof 
from  the  paper ,  and  from  the  parol  testh 
monyr  of  a  bona  Jide  sale  from  flood  win  to 
the  Respondent,  and  of  possession  taken 
and  continued  under  that  sale;  and  this, 
in  their  Lordships1  opinion,  is  sufficient. 

The  Appellants  contend ed,  however, 
that  inasmuch  as  under  the  Statute,  6  Geo. 
4,  c.  59,  Mr,  Edward  Ell  ice,  the  Seigneur, 
had,  by  the  surrender  of  the  30th  of  Octo- 
ber, 1832,  vested  the  Seigneur ie,  and  the 
animated  lands  thereof,  including,  as  was 
aiicL  those  now  in  question,  in  the  Crown, 
to  be  re- gran  ted  in  common  socage,  there 
*as  an  interruption  in  the  prescription, 
amce  no  prescription  would  run  against 
the  Grown.  Their  Lordships  do  not  think 
h  necessary  to  consider  how  far,  under  any 
circumstances,  this  argument  could  be 
maintained,  inasmuch  as  in  the  present 
case  they  find  that  no  acceptance  of  the 
surrender  by  the  Crown  was  made  until 
the  grant  of  the  10th  of  May,  1833,  so 
that  the  land  was  surrendered  and  re- 
granted  unoJlatHj  and  merely  aa  a  mode 
of  converting  the  tenure,  and  there  never 
wie  any  possession  or  ownership  of  the 
land  by  the  Crown. 

Their  Lordships  have  assumed,  as  was 
ultimately  conceded  by  the  counsel  for 
the  Appellant,  that  the  ease  falls  to  be 
decided,  so  far  as  any  question  of  law  is 
concerned,  by  French  law.  But  if  princi- 
.  pies  of  English  law  were  to  be  applied, 
the  prescriptive  title  of  the  Respondent 
would  not>  in  their  Lordships1  opinion,  be 
less  strong.  Their  Lordships  will  humbly 
fclme  Her  Majesty  that  both  these  ap- 
peal should  he  dismissed  with  costs. 


RENAUD  ft  TOl'BANGEAU. 
It  is  with  much  pleasure  that  we  learn 
the  decision  on  the  appeal  to  the  Privy  Coun- 
cil in  this  suit,  confirming  the  judgment  of 
ifr,  Justice  Taschbrbag,  and  also  in  accord 
^th  the  opinions  of  Chief  Justice  Duval, 
and  Chief  Justice  Mhsbdith.    The  case  may 


be  found  reported  at  length  7  Jurist  238. 
The  history  of  the  case  may  be  summed 
up  as  follows  : — 

The  Appeal  to  the  Privy  Council  was  in- 
stituted by  J.  B.  Renaud,  from  two  judg- 
ments rendered  in  the  Court  of  Queen's 
Bench,  Quebec,  one  on  the  16th  of  March, 
1863,  and  the  other  on  the  17th  of  Mnrch, 
1865,  in  favour  of  Joseph  Guillet  dit  Tour- 
angeau, against  whom  previous  decisions 
had  been  given  by  Mr.  Justice  Taschereau 
in  the  Superior  Court,  The  case  turned 
upon  the  validity  of  a  clause  in  the  will  of 
Tourangeau' s  father,  whereby  the  testator 
direct  ed  that  Tou  ran  genu  should  not  in  any 
manner,  encumber,  affect,  mortgage,  ex- 
change, or  otherwise  alienate  the  immove- 
able property  given  to  him,  by  the  will,  un- 
til after  twenty  years  from  the  death  of  the 
testator.  The  property,  however,  became 
mortgaged  by  him  to  Renaud  within  the 
twenty  years,  and  upon  being  taken  in  ex- 
ecution, at  the  suit  of  Kenaud,  for  the  satis- 
faction of  this  mortgage,  Tourangeau,  by 
opposition,  pleaded  the  nullity  of  the  sei- 
zure, and  the  exemption  of  the  property 
from  the  payment  of  debts  within  the  pe- 
riod above  mentioned.  Mr,  Justice  Taa- 
chereau  gave  judgment  on  the  5th  May, 
1862,  dismissing  the  opposition  of  Touran- 
geau on  the  ground  that  the  clause  In  the 
testator's  will,  prohibiting  the  alienation, 
was  void  under  the  law  of  the  country,  hold- 
ing that  the  property  so  seized  should  be 
sold  to  satisfy  the  mortgage.  From  this 
judgment  Tourangeau  appealed  to  the  Court 
of  Queen's  Bench,  which  Court,  on  the  16th 
March,  1863,  reversed  the  decision  of  Mr, 
Justice  Taschereau,  maintaining  that  the 
clause  in  the  will,  prohibiting  the  alienation 
by  way  of  mortgage,  was  valid.  This  judg- 
ment was  rendered  by  a  bare  majority  of  the 
Court,  consisting  of  Mr.  Justice  Aylwin,  Mr, 
Justice  Mondelet, and  Mr.  Justice  Berthelot, 
the  two  latter  acting  as  Assistant  Judges  of 
the  Court.  Mr.  Justice  Duval  and  Mr.  Justice 
Meredith  dissented  from  the  decision, 
being  of  the  same  opinion  as  Mr.  Justice 
Taschereau.  The  record  was  accordingly 
transmitted  to  the  Superior  Court  for  fur- 
ther proceedings  on  the  opposition  of  Tour- 
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angeaUj  the  question  in  appeal  having  been 
determined  on  a  mere  question  of  law ;  and 
in  such  a  form  aa  not  to  admit  of  an  appeal 
to  the  Privy  Council  at  that  stage  of  the  pro- 
ceedings.  In  fact  the  Court  of  Appeals  re- 
fused to  allow  it j  on  the  ground  that  their 
judgment  was  interlocutory  and  not  final. 
The  point  came  again  before  Mr.  Justice 
Taschereau,  who,  on  the  15th  of  April,  1S64, 
gave  judgment  for  Renaud,  on  the  same 
grounds  as  those  expressed  in  his  former 
judgment,  stating  that  the  judgment  of  the 
Court  of  Queen's  Bench  having  been  inter- 
locutory, and  an  appeal  to  Her  Majesty  in 
Council  having  been  refused  on  that  ground, 
the  judgment  was  not  binding  on  him.  and 
that  he  adhered  to  his  former  judgment. 
From  this  judgment  Tourangeau  again  ap- 
peal edj  when  the  majority  of  the  Court  in 
Appeal  wore  of  the  opinion  that,  although 
the  judgment  of  the  Court  below,  as  to  the 
invalidity  of  the  restriction  in  the  will,  was 
well  founded,  the  former  judgment  of  the 
same  Court  was  binding  on  tho  parties,  sub- 
ject only  to  revision  by  the  Queen  in  Coun- 
cil. The  Court  was  then  composed  of  Chief 
Justice  Duval,  and  Justices*  Ay  1  win,  Mere- 
dith, Dmmniond,  and  Hondelot.  The  Chief 
Justice  and  Judge  Meredith  adhered  to 
their    original  opinion,    and  Mr.    Justice 
Druinmond  coincided  with  them  as  to  the 
nullity  of  the  clause  in  the  will,  but  all 
three  were  of  opinion  that  the  previous 
judgment  of  then-   Court  was  final,  and 
bound  them  to  act  in  accordance  with  it, 
although  contrary  to  their  own  individual 
opinions.    The  judgment  on  the  point  as 
rendered  by  Mr.  Justice  Taschereau   was 
accordingly  again  reversed.     On  this  rever- 
sal, Judge  Aylwin  and  Judge  Mondelet  ad- 
hered to  their  previously  expressed  opin- 
ions, as  to  the  clause  in  the  will  being  valid, 
but  the  latter    differed  from  the    entire 
Court,  as  in  his  opinion  the  previous  judg- 
ment in  appeal  was  merely  an  interlocutory 
judgment,  and  the  majority  of  the  Court  as 
composed  of  Chief  Justice  Duval,  Meredith, 
and  Drummond,  could  reverse  it  according 
to  their  opinions  on  the  real  merits  of  the 
clause  in  the  wilL 

From    the  judgment  of  the  Court  of 


Queen* s  Bench,  rendered  on  the  29th  S?p> 
tember,  1S65,  and  from  the  interlocutor? 
judgment  of  the  10th  of  March,  1863,  m 
appeal  was  instituted  by  Renaud  to  the 
Privy  Council,  by  which  tribunal  both  jurfg 
ments  were  reversed  and  the  two  judgment* 
of  Mr,  Taschereau  confirmed,  with  cost*  in 
favor  of  Mr,  Renaud. 


SUPERIOR  COURT  IN  REVIEW. 

Montreal,  Nov,  2S,  1*67. 

DOUGLASS  p.  WRIGHT,  and  BROWN,  o^ 

posant. 

Insolvenqj —  Assignee—  Insolvent  Act  p/ 
1S64, 

Edd}  that  an  assignment  made  by  an  in 
solvent  to  an  official  assignee  not  appoint- 
ed as  such  for  the  district  or  county  in 
which  the  insolvent  has  his  place  of  busi* 
ness,  is  null  and  void. 

The  question  raised  in  this  case  was  the 
validity  of  an  assignment  made  by  an  insol- 
vent doing  business  in  Sorel,  to  an  officii 
assignee  appointed  for  the  district  of  Hon 
treul. 

Monk,  J,,  dissenting,  was  of  opinion  thn 
the  assignment  made  in  the  present  case  \*y 
Wright,  an  insolvent,  resident  in  SoreL  w 
Mr,  T.  S.  Brown,  an  official  assignee  for  Ui^ 
district  of  Montreal,  was  legal  and  valid  — 
By  the  Act  of  1864,  tho  bankrupt  could 
only  assign  to  an  assignee  resident  within 
the  district  or  county  where  the  bankrupt 
hail  his  domicile,  but  in  the  amended  Ac; 
of  1S65,  this  clause  had  been  omitted,  and 
Ms  Honor  believed,  after  careful  consider 
ation,  tliat  the  insolvent  might  assign  W 
the  official  assignee  of  another  district  Fur- 
ther,  thero  was  nothing  in  the  record  to 
show  that  there  was  an  official  assignee  \l 
the  district  of  Richelieu.  Apart  from  iliu, 
assignments  similar  to  the  present  had  been 
made  in  many  cases,  and  these  assignment? 
had  been  followed  by  deeds  of  composition, 
sanctioned  by  the  Court. 

Mondelet,  J.  The  opposant  ia  an  official 
assignee  appointed  for  the  district  of  Mod 
treat,  under  Sec.  4  of  the  Insolvent  Act  of 
1864.  The  defendant  is  a  resident  of  the 
District  of  Richelieu.  The  moveables  of 
tin*  defendant  have  been  seized  at  the  town 
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of  Sorel,  where  he  resides,  in  execution  of  a 
judgment  obtained  by  plaintiff  against  him. 
The  opposant,  pretending  that  the  defend- 
ant  has  made  a  legal  cession  of  his  estate 
to  him  as  official  assignee,  opposes  the  naix-ie 
tt  execution  above  mentioned.     The  Circuit 
Court  of  the  District  of  Richelieu  has  dis- 
missed the  opposition  on  the  principle,  1st. 
That  Brown  is  not  a  Syndic  or  assignee  for 
the  District  of  Richelieu,  but  only  for  the 
District  of  Montreal.     2nd.  That  there  b 
at  the  town  of  Sorel  and  there  was  at  the 
time  of  said  session,  &  Syndic  or  assignee. 
The  judgment,  of  course,  declares  the  ces- 
sion to  Brown  null  and  of  no  effect.     I  en- 
tertain no  doubt  on  this  very  plain  point. 
By  the  Insolvent  Act,  the  Board  of  Trade 
of  any  locality  may  appoint  any  number  of 
assignees  in  the  county  or  district  wherein 
j$  situate  such  Board  of  Trade,  or  in  the 
county  or  district  adjacent,  where  there  is 
no  Board  of  Trade.     Now  Mr.  Brown  has 
been  appointed  for  the  District  of  Montreal 
and  no  more.      If  there  be  no  Board  of 
Trade  in  the  District  of  Richelieu*  the  Board 
of  Trade  of  the  attorning  District  can  Ap- 
point an  assignee  or  any  number  of  as- 
signees for  the  District  of  Richelieu,     If 
auch  syndic  or  assignee  does  exist,  of  course 
the  cession  should  have  been  made  to  him ; 
if  none  has  been  appointed  there,  no  such 
cession  could  take  place,     in  either  case, 
the  cession  to  Brown  is  null  and  void.     In 
vain  is  the  2nd  section  of  Chap,  lb,  29  Vict., 
the  Amending   Act    of  1 85$,  invoked :  it 
merely  enacts  that  a  voluntary  cession  may 
be  made  to  any  assignee  appointed  under 
the  avid  Act  of  18ti4.     If  under  the  Act  of 
1864,  the  Board  of  Trade,  or  the  Council 
thereof,  could  name  assignees  only  for  the 
County  or  District  wherein  it  is  situate,  or 
for  the  adjacent  County  or  District  if  there- 
in there  is  no  Board  of  Trade,  it  is  plain 
that  a  cession   to  a  syndic  not  specially 
named  for  the  County  or  District  where 
the  insolvent  resides,  and  in  which  the  in- 
solvent carries  on  his  trade,  is  an  utter  nul- 
lity j  and  in  this  case  very  properly  so  de- 
dared  by  the  Circuit  Court  of  Richelieu, 
{[^ranger 7  J.)     Besides  it  is  of  record  that 
there  b  no  official  assignee  at  Sorel*    But, 


as  above  remarked,  it  matters  not  whether 
at  Sorel  there  is  or  is  not  an  official  assignee. 
The  sole  question  is  as  to  whether  Brown  h 
or  is  not  appointed  for  the  District  of  Rich- 
elieu, He  being  an  assignee  only  for  the 
District  of  Montreal,  he  had  no  authority 
to  receive  the  voluntary  assignment  of  the 
defendant,  though  it  has  or  may  happen  to 
have  been  made  in  the  District  of  MontreaL 
If  the  contrary  doctrine  were  maintained, 
it  would  open  the  door  to  in  numerable 
frauds.  An  insolvent  from  Rimouski.  or 
any  distant  part  of  the  Province,  might 
come  up  and  make  an  assignment  in  Mon- 
treal, and  thus  out  of  sight  of  his  creditors, 
carry  on  an  operation  unknown  to  them. 
And  inasmuch  as  that  assignee  should  and 
ought  to  be  controlled  by  the  Court  withiu 
the  jurisdiction  of  which  is  situate  h  mige 
dex  operations  dn  JaittU  it  is  easy  to  appre- 
hend at  once  qite  le  failli  aurml  scs  coitd^es 
f ranches.  Wherefore,  on  the  law  first,  on 
the  consequences,  next,  I  frame  my  opinion, 
and  conclude  by  saying  that  the  judgment 
appealed  from  is  strictly  correct  and  should 
be  confirmed, 
Berthelot,  J.,  concurred. 


SUPERIOR  COURT. 


CORNELL    r.    THE    LIVERPOOL    AND 
LONDON  INSURANCE   COMPANY. 

Montreal,  June  10,  1S6T. 
Insurant* — Prescription. 
MonKj  J.  This  is  an  action  on  a  policy  of 
insurance  to  recover  for  loss  by  fire.  There 
were  two  points  relied  on  by  the  defend- 
ants ;  first t  that  the  policy  of  insurance  re- 
quired a  particular  statement  to  be  sent 
in.  The  Court  might,  perhaps,  have  got 
over  this  difficulty  under  the  circumstances 
proved,  but  the  second  objection  was  that 
under  the  law  it  was  absolutely  necessary 
that  the  action  should  be  brought  within  a 
year,  and  in  this  instance  two  or  three  years 
had  elapsed.  His  Honor  was  at  first  under 
the  impression  that  this  prescription  was 
one  which  the  Court  need  not  enforce,  but 
after  examining  the  authorities  sent  up,  he 
felt  satisfied  that  he  was  bound  to  enforce 
this  prescription.      The  authorities  were 


Digitized  by 


Google 


14 


THE  CANADA  LAW  JOURNAL. 


[January,  1868. 


almost  unanimous,  and  he  had  no  hesitation 
in  saying  that  they  were  conclusive.  This 
action  must,  therefore,  be  dismissed  with 
costs. 

A.&W.  Robertsony  fop  the  Plaintiff. 

F.  Griffin}  Q.&,  for  the  Defendants. 


SUPERIOR  COURT. 

Montreal,  6th  October,  1867. 

MOB  IN,    FILS    C.   MEUNIER. 

Settlement  of  Accounts — Disputed  Credits. 

Monk,  J,    It  appeared  that  in  1865  Morin 
and  Meunier  entered  into  an  arrangement, 
under  which  Mori  a  was  to  purchase  corn  for 
Meunier,  and  was  to  receive  a  certain  com- 
mission upon  the  amount  of  his  purchases. 
He  proceeded  to  purchase  corn  in  virtue  of 
this  arrangement  to  the  amount  of  $5,000  or 
16,000.    During  the  existence  of  this  arrange- 
ment Meunier  wan  in  the  habit  of  paving 
considerable  sums  to  Morin  in  liquidation  of 
the  amount  the  latter  had  paid  for  the  corn. 
The  last  of  these  payments  by  Meunier  to 
Morin  was  on  the  4th  of  November,  1866. 
Immediately  after  the  contract  had  been  ex- 
ecuted, difficulties  arose  between  the  parties 
about  their  accounts.    There  was  one  peculi- 
arity in  this  case  that  was  worthy  of  notice. 
Morin  sent  in  a  statement  of  purchases  made 
by  him,  and  both  parties  agreed  that  this 
statement  was  entirely  correct.     Morin,  al- 
though he  might  be  an  ignorant  man,  and  not 
much  versed  in  keeping  accounts,  neverthe- 
less seemed  to  have  kept  his  accounts  in  this 
matter  with  great  care  and  exactitude.  The  dif- 
ficulties that  arose  between  the  parties  result- 
ed from  payments  made  by  Meunier  to  Morin. 
It  did  not  appear  that  Morin  kept  any  parti- 
cular account  of  these  payments.    It  was  true 
there  were  two  statements  filed  as  exhibits 
which  purported  to  be  an  account  of  the  pay- 
ments made,  but  there  was  a  motion  to  reject 
these  papers,  and  this  motion  must  be  grant- 
ed, because  the  Court  did  not  think  that  they 
could  be  received  as  evidence.    The  Court 
had,  therefore,  to  deal  with  the  receipts  given 
by  Morin  to  Meunier*     It   appeared   that 
Meunier  had  sued  Morin  for  a  balance  due,  in 
another  jurisdiction,  at  Joliette,  which  action 


was  connected  with  this  affair,  but  the  Court 
did  not  regard  this  as  having  any  importance 
in  connection  with  the  present  suit.  With  his 
declaration,  Morin,  the  plaintiff,  had  filed  a 
statement  of  the  corn  he  purchased,  and  the 
defendant  acquiesced  in  the  correctness  of 
this  statement     The  plaintiff  also  gave  credit 
for  certain  sums  received.    There  were  two 
items,  one  of  $180,  and  another  of  $600, which 
alone  gave  rise  to  any  dispute.    If  the  Coon 
had  it  in  its  power  to  dispose  of  these  two 
items,  the  case  would  be  clear  enough.  Tak- 
ing up  first  the  item  of  $180,  it  would  appear 
that  this  $180  was  paid  by  Meunier's  clerk  to 
Morin.    There  was  no  dispute  on  this  point, 
because  there  was  his  receipt  for  the  sum.  The 
receipts  were  all  kept  by  Meunier  in  two  small 
books,  with  the  exception  of  the  one  for  $180. 
The  receipt  for  this  sum  was  written  in  pencil 
in  a  small  dirty  book  which  had  always  be- 
longed to  Meunier  and  had  been  in  his  pos- 
session.   In  looking  at  this  receipt,  it  was 
manifest  to  a  practised  observer  that  it  was 
originally  $200  or  $300,  and  had  been  chang- 
ed from  that  figure  to  $180.    That  was  the 
amount  paid  by  Meunier's  clerk  to  Morin. 
There  was  no  difficulty  with  regard  to  the  fact 
that  this  sum  of  $180  had  been  paid.    The 
whole  pretension  of  Morin  was  that  this  $180 
could  not  be  charged,  for  this  reason :  On  the 
the  10th  of  October  Morin  received  $300,  and 
it  was  contended  by  him  that  the  $180  in 
question  was  included  in  the  $300  paid  at  this 
time,  and  that  the  defendant  sought  to  obtain 
credit  for  the  same  sum  twice  over.    Dealing 
first  with  this  $180,  the  Court  had  the  receipt 
before  it,  and  it  had  also  before  it  another  re- 
ceiptrgiven  on  the  second  day  after  for  $300. 
It  was  the  duty  of  the  Court  to  say  either  that 
this  sum  of  $180  must  be  included  in  the 
$300,  or  that  it  must  stand  alone.    There  is 
no  principle  of  law  more  clearly  acted  upon 
than  that  receipts  are  by  no  means  conclusive 
evidence.    They  do  constitute  prima  facie 
evidence,  but  it  is  competent  for  the  parties 
to  prove  that  the  money  was  not  receiTed. 
Morin  had  attempted  to  do  this.    There  was 
evidence  to  the  effect  that  Morin,  after  becom- 
ing aware  that  there  was  an  overcharge  of 
$180,  on  coming  to  Montreal,  was  again  de- 
sirous of  entering  into  business  transactions 
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with  Meunier*  by  selling  him  oats.  They  be- 
gan to  speak  of  this  $160  which  had  been 
paid  by  the  clerk,  and  although  there  was 
nothing  definite  in  what  wag  said  by  either  of 
them,  yet  it  was  certain  that  Morin  expressed 
his  belief  that  this  $180  was  included  in  the 
$300.  Meunier  seemed  struck  by  this,  and 
appeared  desirous  of  leaving  it  to  the  clerk. 
Hie  Honour  was  of  opinion  that  it  must  be  as- 
sumed the  matter  was  settled  according  to  the 
pretension  of  Morin,  and  he  thought  there 
was  sufficient  to  justify  him  in  saying  that 
this  $130  was  in  reality  included  in  the  re- 
ceipt for  $300*  That  point  in  the  case  was 
thus  disposed  of*  Next,  as  to  the  receipt  for 
$600  \  if  it  was  possible  for  the  Court  to  ar- 
rive at  a  just  conclusion  upon  that  point  the 
case  was  disposed  of.  It  was  certain  that  on 
the  21st  of  September  an  amount  of  money 
was  paid  to  Morin.  The  circumstances  were 
briefly  these:  Morin  was  in  want  of  money. 
He  sent  a  man  to  Mennier  at  Montreal.  This 
man  said  that  when  he  arrived  Mad.  Meunier 
told  him  her  husband  was  absent,  and  that  she 
could  only  give  him  $50,  When  the  niessen^ 
ger  returned  to  Morin  with  the  $50?  the  latter 
said  he  was  sorry,  as  he  wanted  more.  This 
corroborated  the  man's  statement  that  he  had 
only  received  $50,  (instead  of  $100  as  pre- 
tended,) as  it  was  hardly  probable  that  he 
would  run  the  risk  of  abstracting  $50  before 
handing  it  to  Morin.  His  Honour  was  in- 
clined to  believe  from  the  corroborative  testi- 
mony that  this  man  only  received  $50.  The 
following  day  Morin  came  to  Montreal  from 
Hepentigny  for  more  money*  Chaput,  the 
clerk,  stated  that  the  money  was  brought  out 
and  counted,  and  put  up  in  rouleaux  of  910, 
and  packages  of  $100,  to  the  amount  of  $600. 
There  was  no  one  present  but  Morin,  Meunier 
and  Chaput,  After  the  money  was  put  up, 
Morin  went  in  behind  the  counter  to  draw  a 
receipt.  Just  then  Meunier1  s  wife  came  in  and 
said,  don't  forget  the  $100  paid  yesterday, 
ishich  would  make  $600.  Chaput  went  away 
after  seeing  Morin  begin  to  write.  He  did  not 
eee  him  put  up  the  packages,  he  did  not  see  the 
money  in  his  possession,  but  he  was  certain 
of  all  the  facta  just  narrated.  Now  one 
theory  was  that  Morin  went  inside  to  write  a 
receipt  for  $500,  and  that  when  Madame  Meu- 


nier came  in,  he  struck  his  pen  through  the 
u  5  n  and  wrote  "  600/'  It  was  evident  from 
a  careful  examination  that  this  receipt  was 
first  50  or  500*  On  the  other  haud  it  was  a 
little  remarkable  that  of  all  the  receipts  of 
Morin,  this  was  the  only  one  In  which  the 
amount  was  not  mentioned  in  writing,  but  in 
figures  only.  His  Honour  had  to  bear  in 
mind  that  there  had  been  a  very  serious  mis* 
take  in  the  firat  place  respecting  the  $180,  and 
that  Meunier  had  attempted  to  charge  this 
sum  twice.  He  did  not  consider  that  thi  9 
mutilated  receipt  was  at  all  conclusive  as  evi- 
dence whereon  to  base  a  judgment  of  the 
Court,  He  must  Bee  whether  it  was  sustain- 
ed by  the  evidence  of  Chaput.  Now,  Chaput, 
besides  the  fact  of  his  being  in  Meunier' s  em- 
ploy, and  of  his  being  mixed  up  in  the  affair, 
had  fallen  into  some  contradictions*  It  also 
appeared  that  after  his  deposition  had  been 
begun,  he  left  the  enqu&te  room,  and  went  in- 
to the  passage  with  Meunier,  This  was  a 
gross  impropriety  in  a  witness.  From  this 
circumstance,  and  the  fact  of  their  being  some 
peculiar  evasions  und  contradictions  in  his 
testimony,  the  Court  was  not  disposed  to 
place  implicit  reliance  in  it.  It  would  have 
been  in  Heunier's  power  to  take  Morin  upon 
his  oath,  but  he  had  not  done  so.  The  Court 
had  refused  to  administer  the  judicial  oath, 
as  there  appeared  to  have  been  a  great  deal 
of  feeling  exhibited  in  the  case.  Upon  thi1 
whole,  then,  his  Honour  was  inclined  to  think 
that  there  had  been  an  error,  he  would  not  say 
there  was  fraud.  With  very  great  hesitation 
and  difficulty,  he  had  come  to  the  conclusion 
that  the  plaintiff's  case  was  made  out,  and  that 
judgment  must  go  for  the  amount  claimed, 

FicM,  for  the  plaintiff. 

JttU  <£  ArchambaulL  for  the  defendant. 


Do  it  eoani  c,  Molijtelli,  and  E.  Contra. 

Statute    of    Frauds  —  Commencement    of 

Proof— Tender. 

Moke,  J.,  said  that  this  was  a  case  which 
had  given  him  a  great  deal  of  trouble,  and  it 
i*as  one  of  those  in  which  it  was  difficult  for 
the  Court  to  oome  to  a  decided  opinion.  A 
poor  man  named  Molinelli  came  to  Montreal 
and  made  the  acquaintance  of  Donegani,  who 
advanced  him  money  from  time  to  time  in 
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small  sums.      Molinelli  was  a  skilful  mecha- 
nic, and  made  some  repairs  for  him.  In  1865, 
a  provincial  exhibition  was  to  take  place.     At 
this  time  Molinelli  was  trying  to  work  himself 
into  notice  in  Montreal,  and  Donegani  was 
co-operating  with  him.  They  conferred  about 
the  approaching   exhibition,  and  Donegani 
suggested  that  it  would  be  a  good  idea  for 
Molinelli  to  exhibit  a  piece  of  furniture.    Mo- 
linelli acquiesced  in  this  proposal,  and  setting 
to  work,  made  a  sideboard  nine  feet  high,  an 
article  of  great  beauty  and  perfection,  but  an 
unusual  piece  of  furniture  in  size.    Very  few 
men  would  like,  to  have  such  an  extraordinary 
piece  of  furniture  in  their  houses  j    but  to 
have  it  in  a  small  house  like  Donegani* s  would 
be  insanity.    Molinelli  went  on  with  his  work, 
and  Donegani  came  to  inspect  it  from  time  to 
time,  and  also  furnished  the  old  velvet  used 
in  the  making  of  it.     The  sideboard  was  ex- 
hibited, and  subsequently  taken  back  to  his 
shop.     Donegani  now  began  to  be  pressing 
about  the  money  he  had  advanced,  whereupon 
Molinelli  said,  here  is  the  sideboard  I  made  for 
you,  worth  $700,  which  will  more  than  pay 
you,  you  had  better  take  it.    This  was  in  the 
early  part  of  November,  and  on  the  17th  of 
November  Molinelli  protested  Donegani,  and 
his  wife  who  was  separated  as  to  property. 
He  sent  a  notary  and  said,  this  sideboard  has 
been  ready  a  long  time;  you  had  better  take 
it.     Donegani  seemed  to  have  been  very  much 
astonished  at  this,  and  on  the  27th  brought 
the  present  action  for  the  moneys  advanced. 
The  plea  was  that  the  sideboard  was  made 
for  the  plaintiff,  and  was  worth  more  than  the 
plaintiff  claimed.    There  was  a  good  deal  of 
difficulty  about  the  evidence.     The  first  ques- 
tion was  a  question  of  law.    The  defendant 
had  no  writing  amounting  to  a  commencement 
de  preuve  par  ecrit.    It  was  contended  that 
there  was  a  commencement  of  proof  in  the 
answers  of  Donegani.    His  Honour  had  ex- 
amined them  carefully,  but  did  not  find  any- 
thing.   The  defendant  urged  that  it  required 
very  little  to  constitute  a  commencement  de 
preuve—  evasive  answers,  &c. ;  but  Donegani' s 
evidence  did  not  in  any  part  disclose  sufficient 
to  enable  his  Honour  to  say  that  there  was 
a  commencement  de  preuoe.    As  to  what  con- 
stituted a  commencement  of  proof,  a  gqpd  deal 


was  left  to  the  discretion  of  the  Court,  and 
would  depend  upon  the  circumstances  of  the 
case.    This  was  a  commercial  case,  and  in 
these  cases  we  were  obliged  to  have  recourse 
to  the  rules  of  evidence  laid  down  by  the  laws 
of  England.    Now,  under  the  English  law  and 
the  Statute  of  Frauds,  the  plaintiff  had  argued 
that  this  evidence  was  not  admissible.  It  was 
contended  by  the  defendant  that  the  order 
could  be  proved  by  parol  evidence,  but  on  re- 
ferring to  the  539th  page  of  the  Consol.  Stat 
L.C.,  it  would  be  observed  that  the  provi- 
sions of  the  English  Act  were  extended  in 
Lower  Canada  to  contracts  for  goods  to  the 
value  of  $48  66$,  and  upwards,    "notwith- 
standing the  goods  are  intended  to  be  deliver- 
ed at  some  future  time,  or  are  not  at  the  time 
of  such  contract  actually  made,  procured,  or 
provided,  or  fit  or  ready  for  delivery,  or  some 
act  is  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  delivery.'' 
This  act  was  based  upon  the  jurisprudence  ia 
England,  and  the  words  of  this  clause  clearly 
met  the  present  case.  The  prohibition  applied 
to  the  order  as  well  as  to  the  sale  and  delivery, 
and,  therefore,  it  was  not  in  the  power  of  the 
defendant  to  produce  parol  evidence  either  of 
the  order  or  the  sale,  or  the  delivery ;  there- 
fore the  motion  to  reject  this  evidence  must  be 
granted.    But  for  the  satisfaction  of  the  de- 
fendant the  Court  might  go  further  and  ex- 
amine this  testimony.    What  did  it  amount 
to?    In  the  first  place  his  Honour  had  al- 
ready adverted  to  the  extreme  improbability  of 
any  man  ordering  such  a  piece  of  furniture. 
It  was  possible  that  Mr.  Donegani  might  be 
such  a  peculiar  or  extraordinary  man  as  to 
order  an  expensive  piece  of  furniture,  and  then 
say  he  did  not  order  it ;  but  unless  he  was 
mad  he  could  not  have  ordered  such  a  side- 
board as  this.    It  was  too  big  to  go  into  his 
room.    Further,  was  it  probable,  if  he  had 
ordered  this  side-board,  that  it  would  have 
been  taken  from  the  exhibition  back  to  the 
defendant's  shop?    It  was  very  strange  also 
that  the  defendant  would  allow  such  a  length 
of  time  to  elapse  without  calling  upon  the 
plaintiff  to  take  it.    There  was  another  cir- 
cumstance to  be  mentioned:    On  the  17th 
November,  when  the  defendant  tendered  the 
sideboard  to  Mr.  and  Mrs.  Donegani,  it  was 
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not  in  liis  possession,  but  was  at  the  Jesuit^ 
College.  He  had  previously  sold  it  to  one 
Laraontagne,  But  it  was  said  this  was  only  a 
transfer  by  way  of  pledge  to  secure  advances 
made  to  Molinelli  who  was  to  make  pews  there. 
There  was  a  regular  bill  or  sale,  however,  so 
ihatat  the  very  time  that  Molinelli  tendered 
the  sideboard  to  the  plaintiff,  it  was  in  the 
possession  of  another  mao.  Then  after  the 
contract  for  the  pews  was  completed,  the  sale 
to  Lamontagne  was  resiliated,  and  the  side- 
board was  taken  back  to  the  defendant's  store* 
This,  on  the  other  hand,  would  justify  the 
Court  in  thinking  there  could  not  have  been 
a  sale.  Further,  one  Olivier  Berth  el  et  was 
taken  one  day  tto  Molinelli1  s  shop  by  Done- 
gani  himself,  and  there  he  was  told  in  the 
presence  of  Molinelli,  look  at  this  beautiful 
sideboard  I  am  getting  made  for  myself.  This 
evidence  t  however,  was  illegal ;  and  con  si  d- 
eringthat  Molinelli  failed  to  tender  the  article 
before  the  17th  November,  and  that  he  had 
previously  transferred  it  to  another  man,  and 
taking  both  the  equity  and  the  law  of  the  case, 
the  Court  was  upon  the  whole  reluctantly 
compelled  to  eay  that  the  plea  of  the  defendant 
must  be  rejected,  and  the  plaintiff's  action 
maintained. 
Moreau  dt  Oiiimclj  for  the  Plaintiff, 
Loranger  A  LorangcTj  for  the  Defendant, 


ONTARIO  CASE. 


I 


DEVLIN  u.  MQYLAN. 

.     Toronto,  Sept.  30,  1867, 
Pleading     several  matters— Libel  —  Fair 
comment  on  public  acts, 

The  alleged  libel  purported  to  be  found* 
ed  on  information  given  to  the  defendant 
by  a  u  resident  of  this  city,  yesterday" 
(meaning  the  day  before  the  publication). 
One  of  the  pleas  sought  to  be  pleaded,  al- 
leged that  the  grammm  of  the  charge  was 
matter  of  public  notoriety  and  discussion,-' 
and  that  the  words  used  were  a  fair  com- 
ment, A&j  and  making  other  statements 
which,  it  was  alleged,  would  enable  defend- 
ant to  introduce  evidence  of  irrelevant 
matters. 

Htld<  that  a  general  plea  that  the  publica- 
tion was  a  fair  bvnajide  comment,  &c,  might 
he  pleaded ;  but  the  plea,  as  now  framed,  was 
inconsistent  with  the  words  used  in  the 
alleged  libel,  and  could  not  be  allowed. 


This  was  an  action  for  an  alleged  libel  in 
the  Canadian  Frcwnan.  The  words  com- 
plained of  were  as  follows : —  M  1S44 — What 
became  of  the  repeal  rent?  An  old  re- 
pealer, a  resident  of  this  city,  informed  us 
yesterday,  that  in  IS 44,  Mr.  Barney  Devlin 
was  the  recipient  of  a.  considerable  sum  sub- 
scribed towaitis  the  cause  of  repeal,  that 
did  not  reach  the  Conciliation  Hall  j  could 
not  Mr.  Hanly,  or  Mr.  Brennan>  or  some  of 
the  old  residents  of  Montreal  West,  a^k 
Barney  for  some  information  on  this  im* 
portant  point?  by  all  means  let  there  bo 
light  thrown  on  the  repeal  rent," 

The  defendant  proposed  to  plead,  with 
others,  the  folio  wing  plea :  il  That  before, 
and  at  the  time  of  the  publication  of  the  al- 
leged words,  the  defendant  was  a  candidate 
for  the  representation  of  the  Western  Elec- 
toral Division  of  the  City  of  Montreal,  in 
the  House  of  Commons  in  Canada  -}  that 
during  his  candidature,  questions  arose  and 
were  publicly  discussed  as  to  certain  con- 
tributions of  money  which  the  defendant 
had  received  in  1844,  in  the  public  capacity 
of  Treasurer,  to  promote  the  repeal  of  the 
union  between  Great  Britain  and  Ireland, 
and  which  it  was  publicly  alleged  had  not 
been  paid  over  for  that  purpose ;  that  the 
said  questions  as  to  the  receipt  and  dispo- 
rt ition  of  such  money,  were  matters  of  pub* 
lie  notoriety  and  discussion,  and  were  and 
are  matter  which  it  was  lawful T  fit^  and 
proper  to  discuss  in  reference  to  the  de- 
fendant's said  candidature,  and  the  alleged 
libel  was,  and  is,  a  fair  comment  in  a  public 
newspaper  on  the  public  acts  and  conduct 
of  the  defendant ;  and  the  said  worda  were 
published  by  the  defendant  believing  the 
same  to  be  true,  and  without  any  malice/* 

MbKenzie,  Q.C*f  opposed  the  allowance 
of  the  plea,  because  it  would  enable  the 
defendant,  improperly,  to  introduce  evi- 
dence of  many  irrelevant  matters,  and 
that  the  plea,  if  allowed  at  all,  should  be 
simply,  that  the  publication  was  a  fair  com- 
ment upon  the  plaintiffs  conduct  and  pro- 
ceedings. 

Auam  Wilson,  J.  The  alleged  libel  pur- 
ports to  be  founded  on  information  given 
to  the  defendant  by   ^  an  old  repealer,  a 
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resident  of  Toronto,  yesterday,"  that  is,  the 
day  before  the  publication  j  while  his  plea 
professes  to  rest  the  excuse  and  justification 
for  the  publication,  upon  the  fact  that  the 
matters  of  the  libel  were  the  subject  of  pub- 
lic notoriety.  These  do  not  seem  to  me  to 
be  at  all  consistent  with  each  other.  The  de- 
fendant is  apparently  shifting  his  ground 
from  that  which  was  expressly  taken  at  the 
time  of  the  publication.  That  which  he 
learned  afterwards — assuming  that  he  did 
so  learn  it  all,  can,  in  the  nature  of  things, 
be  no  excuse  or  justification  for  what  he  did 
before  he  did  learn  it.  I  cannot  allow  the 
plea  as  at  present  framed ;  but  if  the  defen- 
dant choose  to  frame  it  as  a  general  plea, 
that  the  publication  was  a  fair  and  bona  fide 
comment,  Ac,  I  will  allow  it  for  what  it  may 
be  worth.  In  an  action  of  this  kind,  the 
defendant  should  be  allowed  every  reason- 
able opportunity  to  excuse  or  justify  his 
conduct,  consistent  with  the  plaintiffs 
rights,  and  the  fair  and  convenient  prosecu- 
tion of  the  action. — U.  C.  Law  Journal 


RECENT  AMERICAN  DECISIONS. 

Nuisance — Tomb  erected  on  Land.  —  A 
tomb  erected  upon  one's  own  land  is  not 
necessarily  a  nuisance  to  his  neighbor; 
but  it  may  become  such  from  locality  and 
•other  extraneous  facts.  Plaintiff  proved 
that  defendant's  tomb,  erected  within  44 
feet  of  the  former's  dwelling-house,  con- 
tained, in  1856,  nine  dead  bodies,  from 
which  was  emitted  such  an  effluvium  as  to 
render  his  house  unwholesome  j  that, 
after  an  examination  by  physicians,  the 
bodies  were  removed*,  that  the  tomb  re- 
mained unoccupied  thereafter  until  1865, 
when  another  body  was  interred  therein ; 
that  the  plaintiff's  life  was  made  uncom- 
fortable while  occupying  his  dwelling- 
house,  by  the  apprehension  of  danger 
arising  from  the  use  of  the  tomb;  and 
that  the  erection  and  occupation  of  the 
tomb  had  materially  lessened  the  market 
value  of  his  premises.  In  an  action  for 
-damages  on  the  foregoing  facts :  Held,  a 
non-suit  was  improperly  ordered.  Barnes 
*.  Hathorn,  7  Am.  L.  Reg.  81. 


Engagement  at  Fixed  Salary— Wrongful 
Discharge. — Where  a  person  employed  for 
a  certain  term  at  a  fixed  salary,  payable 
monthly,  is  wrongfully  discharged  before 
the  end  of  the  term,  he  may  sue  for  each 
month's  salary  as  it  becomes  due;  and  the 
first  judgment  will  not  be  a  bar  to  another 
action  for  salary  subsequently  becoming 
due.  Huntingdon  v.  Ogdensburgh  and  Lake 
Champlain  Railroad  Co.,  7  Am.  L.  Reg.  143. 

Liability  of  Carrier. — A  carrier  may  by 
special  contract  limit  his  liability  except 
as  against  his  own  negligence.  Where  a 
person  delivers  goods  to  a  carrier  and  re- 
ceives a  bill  of  lading  expressing  that  the 
goods  are  received  for  transportation  sub- 
ject to  the  conditions  on  the  back  of  the 
bill,  by  one  of  which  the  carrier's  liability 
is  limited  to  a  certain  rate  per  lb.,  this 
constitutes  a  special  contract  by  the  par- 
ties, and  the  carrier,  in  the  absence  of 
proof  of  negligence,  is  only  liable  at  the 
rate  agreed  upon.  Farnham  v.  The  Cana- 
dian and  Amboy  Railroad  Co.,  7  Am.  L. 
Reg.  172. 

Carrier. — Plaintiff  took  passage  on  the 
steamer  of  the  defendants,  and  paid  her 
fare,  which  included  her  board  on  the  pas- 
sage, a  state-room,  and  lodging.    She  was 
assigned  to  the  room  by  the  proper  officer 
of  the  boat:  and  another  woman,  a  stran- 
ger to  the  plaintiff,  was  afterwards  as- 
signed to  the  same  room.    The  plaintiff 
when  she  went  to  bed,  left  her  dress,  in  the 
pocket  of  which  was  her  portmonnaie,  with 
some  personal  jewelry,  and  money  for  her 
travelling  expenses,  on  an  upper  unoccu- 
pied berth.    During  the  night,  while  the 
plaintiff  was  asleep,  the  money  and  jewelry 
were  claimed  to  have  been  stolen,  but  whe- 
ther by  some  one  from  without,  or  by  the 
other  woman  within,  did  not  conclusively 
appear,  though  the  evidence  tended  to  show 
that  it  was  stolen  from  without,  through  a 
window  which  the  steward  of  the  boat  knew 
to  be  broken.  As  to  whether  the  defendants 
were  liable  for  the  property,  if  stolen,  the 
court  were  equally  divided,  two  of  the  judges 
holding  the  defendants  liable,  as  carriers, 
to  the  same  extent  an  innkeeper  would 
have  been  for  a  similar  loss  by  a  guest  oc- 
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cupying  a  room  at  his  inn,  and  the  other 
two  denying  such  liability. — McKee  v.  Owen, 
15  Mich.  115. 

Evidence, — Upon  a  trial  for  rape,  if  the 
woman  alleged  to  have  been  forced  is  ex- 
amined as  a  witness  for  the  State,  she  may 
be  asked  on  cross-examination,  whether  at 
a  specified  time  and  place  she  had  illicit  in- 
tercourse with  a  certain  person  named, 
other  than  the  prisoner. — State  v.  Reed,  39 
Vt.417. 

Innkeeper. — The  price  of  entertainment 
furnished  by  an  innkeeper  to  an  infant,  not 
knowing  that  the  latter  is  acting  contrary 
to  the  wishes  of  his  guardian,  may  be  re- 
covered by  him,  and  he  has  a  lien  on  the 
baggage  of  his  infant  guest  for  such  price, 
and  also  for  money  furnished  the  infant, 
and  expended  by  him  in  procuring  neces- 
saries. An  innkeeper  is  bound  to  enter- 
tain all  guests  apparently  responsible  and 
of  good  conduct ;  and  the  mere  fact  of  in- 
fancy alone  in  the  applicant  would  not 
justify  him  in  refusing.  Hence,  although 
an  infant  may  in  general  avoid  his  contracts 
which  are  not  for  necessaries,  yet  the  law 
will  not  allow  him  this  privilege  when  the 
contract  is,  as  in  this  case,  legally  compul- 
sory on  the  part  of  the  adult. —  Watson  v. 
Cross,  2  Duvall  147. 

Insurance. — A  policy  of  insurance  against 
fire  provided  that,  in  case  of  loss,  the  in- 
sored  should  give  immediate  notice,  and 
as  soon  as  possible  render  under  oath  a 
particular  account  of  such  loss,  "  stating 
whether  any  and  what  other  insurance  has 
been  made  on  the  said  property,  ^ritTtn^r  copies 
of  the  written  portions  of  all  policies  thereon.11 
The  insured,  in  his  affidavit,  stated  that 
there  were  $300  additional  insurance  made 
on  the  property ;  viz:  a  policy  believed  to 
be  dated  Jan.  27,  1863,  and  numbered 
6,736,  in  the  Mechanics'  Mutual,  of  Mil- 
waukee, Wis.,  on  the  building;"  and  that 
he  was  unable  to  furnish  a  written  copy 
thereof  because  the  policy  had  been  mis- 
laid, and  the  company  had  no  record  of 
the  written  part  of  it  Held,  that  the  fur- 
nishing such  copies  was  a  condition  prece- 
dent to  the  plaintiff's  right  of  recovery,  and 


that  he  had  not  complied  therewith. — 
Blakeley  v.  The  Phceniz,  20  Wis.  205, 

2.  When  it  is  provided  in  a  policy  of 
insurance  that  all  claims  are  to  be  barred 
unless  prosecuted  within  a  year  from  the 
date  of  the  loss,  the  condition  is  complied 
with  by  commencing  an  action  thereon 
within  the  year,  and  in  case  that  action  fa 
abandoned  for  good  cause,  and  another  in- 
stituted promptly,  but  after  the  expiration 
of  the  year,  the  assured  is  not  ban ■■  ■«]. — 
Madison  Ins.  Co.  v.  Fcllowes,  Disney.  217. 

Legal  Tender. — A  great  many  decisions 
are  being  rendered  on  this  point  in  the 
United  States,  and  as  we  now  have  legal 
tender  notes  in  Canada,  it  may  be  intereat- 
ing  to  cite  a  few  of  the  American  cases. — 
1.  Congress  has  constitutional  power  to 
issue  Treasury  notes  of  the  United  Ststei 
and  make  them  lawful  money,  and  a  legal 
tender  for  the  payment  of  debts.  2,  The 
Act  of  Congress  of  Feb.  25,  1862,  author!*- 
ingthe  issue  of  such  notes,  is  constitution- 
al. 3.  The  principal  sum  which  redeems  & 
ground  rent  is  a  debt  within  the  meaning 
of  the  Act.  4.  A  ground  rent,  payable  m 
*<— dollars,  lawful  silver  money  of  the 
United  States  of  America,"  is  redeemable 
by  such  notes. — Schollenberger  v.  Brinton* 
52  Penn.  St.  9,  100.— 5.  So  the  half  yearly 
instalment  of  a  ground  rent,  payable  in 
"—dollars,  lawful  silver  money  of  the- 
United  States,  each  dollar  weighing  16  dwt* 
6  gr.,  at  least." — Mervine  v.  Sailor,  ib.  18, 
45, 102.  6.  So  a  certificate  of  deposit  of 
"  625  dollars,  gold,  payable  in  like  funds, 
with  interest."— ■Sandford  v.  Hays,  Ib.  26, 

Telegraph  Company. — In  an  action  by  the 
defendant  in  error  to  recover  damages  re- 
sulting from  the  incorrect  transmission  of 
a  message  from  Detroit  to  Baltimore  over 
the  plaintiff's  lines,  it  appeared  that  the 
message  was  written  upon  a  blank  furnish- 
ed by  the  company,  on  which  was  printed 
a  notice  calling  attention  to  certain  regu- 
lations established  by  them,  printed  on  the 
back,  and  requesting  them  to  send  the 
message  subject  thereto;  among  others, 
that  the  Company  would  not  be  responsi- 
ble for  errors  or  delay  in  the  transmission 
of  unrepeated  messages ;  that  an  additional 
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charge  would  be  made  for  repeating  mes- 
pages  j  and  that  it  would  assume  no  liabil- 
ity for  the  errors  or  neglect  of  any  other 
company  over  whose  lines  the  message 
might  be  sent  to  reach  its  destination.  The 
plain  tiffs  lines  only  extended  to  Phila* 
dolphin,  to  which  point  the  message  was 
correctly  sent.  It  also  appeared  that  the 
defendant  had  never  read  these  regulations 
nor  had  his  attention  called  to  them,  and 
that  he  did  not  in  fact  know  that  the  mes- 
sage would  pass  over  any  other  lines  on  its 
way  to  Baltimore.  Held,  that  telegraph  com- 
panies, in  the  absence  of  any  provision  of 
the  statute,  were  not  common  carriers,  and 
that  their  obligations  and  liabilities  were 
not  to  be  measured  by  the  same  rules,  but 
must  be  fixed  by  considerations  growing 
out  of  the  nature  of  the  business  in  which 
they  are  engaged;  and  that  they  do  not 
become  insurers  against  errors  in  the  trans- 
mission of  messages,  except  so  far  as  by 
their  nil e sand  regulations,  or  by  contract, 
they  choose  to  assume  th:it  position  ;  that 
in  such  a  case  as  the  present,  the  printed 
blank  was  a  general  proposition  to  all  per- 
sons of  the  terms  and  conditions  upon 
which  messages  would  be  sent,  and  that 
by  writing  the  message  and  delivering  it 
to  the  company,  the  defendant  accepted 
the  proposition,  and  it  became  a  contract 
on  those  terms  and  conditions,  and  that 
the  regulations  were  reasonable.—  Western 
Union  Tel.  Co,  v.  Carew1  15  Mich.  5li5. 


BANKRUPTCY— INSOLVENTS. 
(From  the  Canada  (j azette,) 

December  14.— Win.  Davis,  St.  Catharines;  Joe.  H. 
Punning,  MontTvul;  Heo.  EaHe.  Point  Edward;  Jules 
Founder,  Montr- 'til;  Il^nry  (jnwlrr;  Q,  YVr  Johnson; 
Tnoe,  U>wi'.  Ric'imond;  Alex.  W.  MncUonnHl,  To- 
ronto; Jan.  L.  Ale  Lilian.  Hnrley;  Wm.  Morrin,  M,D.; 
John  A>HVIHs;  "has,  Qunvill'on,  Momnal ;  Manljr 
Conyne  KoMlii,  Wyoming;  Joshua  Smith,  Ottawa; 
John  Taylor,  Lac ti ate;  Rubt.  Virtue  (of  Virtue  k 
Boon},  Montreal. 

December  21.— Wm,  BejrijT  Kington;  Wm.  Owan, 
Mkrrlekville;  Zepiiirin  Pilnn,  $\.  Lin:  John  OgNvy 
M'Tfatt, Montreal:  Uermairj  PoJlolior^orel ;  (ieo.Flinn, 
Niagara;  John  Jo?lln.  Clialliftni;  Jeremiah  liEUJker, 
Waterloo;  Kov  &  Bedard,  Quebec;  Alex.  Wallace* 
Barrie;  Sam.  Snider,  Brantford;  Geo.W.  Anper,  Sim* 
coo;  Edw,  Papln,  L"Aft*nniption ;  U.{  rtfpean.  St  TsTor- 
bert  d'Arthabuka :  Narcissc  Pal  in,  St.  Cyprien  de  Na- 
plerville;  James  Shannon,  KinjMon;  Louis  tiortb, 
kail;  Andrew  Had  Keedf  Belleville ;  Wm  K.  Phelps. 
Brantford;  tieo.  Scrogrie.  Gait;  Jules  Leger,  Mon- 
treal; Win.  KdH,  \orih  <iwiUiui>bury;  Francis  Ml- 
chcll  Wootcock,  Barrie;  Richard  P.  McDntiijrli,  Qui>- 
becj  Hugh  Jeflbraon,  Toronto;  Olive  A+  Cr*pe»a,  St. 


Korbert  d'Artbabaflk*;  Itobt.  Mcflrppor,  Urantieni : 
Chaa.  Weynia,  Brantford ;  Donald  ana  Angus  Mum- 
Ann,  Bothwoll :  Phs,  lis  pin,  St.  Jean  CbryTHBtnmf; 
Michael  tiannon,  M on irval ;  Ja*.  Walker,  Tamp  cP<  >r 
Cat,  DaigtOt  St.  Ferdinand  d 'Halifax;  Juno  AJex. 
Tavlor,  Belleville. 

December  28.— F«  W.  Gate*  and  J.  O,  Marrv,  (T. 
W.  Gates  k  Co..}  Hamilton;  Jobn  Hill,  Hetrktvillc; 
John  Cost,  Seftforth :  Jas.  Blake  ler,  Kananee;  Th'* 
Edwards,  Montreal;  Fdw.  En-atl.  ilerrickviUe:  (.'hai 
Leelere,  St.  Paul  de  Cheater :  Patrick  Darld  Dnnn. 
Montreal;  ("has.  Nebmn,  St  Hyacintbe;  Jo*.  X.lHi- 
ham  el.  Montreal ;  Isaac  Brock  Markle.  Berlin:  J^Ln 
Keunedv,  Gait;  J  as.  Kdpar,  St.  ratbarines;  Wm.  II 
Delisle,  "BrantfonJ ',  John  St,  Oconto  Detlor,  Xarane- 
Georao  White,  Uryauslon;  S.  M.  Garwood*  Port 
Stanley;  Geo,  Alexander.  GueJph;  l'atk.  Lanpin, 
Toronto;  M,  IL  Ford,  Mount  Forest;  John  JohnrttD, 
Grafton;  Hill  &  Erratt,  Merrictville;  Wm.  Falta, 
Ottawa. 

l&'S.  January  4.— Andrew  Gage,  Hamilton;  Th« 
Knight,  St.  Thomas;  Ferdinand  Flrmln  IVrrin,  Mon- 
treal; Caroline  OintlerF  wife  of  M.  Ganthier,  Mon- 
treal ;  Joseph  Mouui'T,  Repentijjny :  Joseph  Wriahi. 
Ihinda*;  Tho*r  Howard  Mackenzie.  Dunda* ;  Altnowi 
Dean,  Hamilton;  Jacob  Winder*  Dun nrllle;  Thomas 
Hughe*  Grfcydon,  St.  Catharines:  Geo,  Murray, Wind* 
sor;  Henry  Boots,  London;  Wm.  Hate«.  Eaat  XiHouri; 
Edw.  McGarvvjp  and  Wm.  F.  Tliompson,  Sarnia;  Joha 
C.  Fox,  Kington. 

January  U— llicbard  P.  Strickland,  LeunoiTill* ; 
John  Viinntter,  Stratford;  Alex.  Mclennan,  Su*l- 
fordj  Btiw.  Hiaoott,  St,  Catharines:  Cha*.  and  Jtmt» 
BUdda,  Bmith'i  Fall*;  Kobt  Bicktdl,  Hope;  DarW 
WllEtBll,  Murray;  t>nvid  Fen  ton,  Jiramnton;  Ottrfci 
llerous.  wife  ot  Tlmoloon  Poirier,  St,  Isldun^Geo. 
I^>ug:liei"l.  Albion:  John  M.  Thornton,  HaraQtoa: 
Jas.    ArbuMiTii.it    McNaazbtonh    of    McXaufhtoa  k 


Brown,  Moot  real;  I  »onalH  McDonald.  KtnsstDU;  W 
H.  Rlct^  k  Son,  Montreal;  Narci«*e  Palm,  St  Ct» 
prion;  Hv   Duffiii,  Toronto;  Wm.  C,  Matchitt,  Uafr 


say;  Jas.  Ali'K.  Ovas,  Berlin:  Walter  Hyd«  Martin 
Brantford;  Gl-o,  Winter,  Brantford;  Tn«+  Attm*, 
Owen  Sound ;  Samuel  Hopkins.  Montreal;  A.  >I 
Greenwoods  Stanstead  Plain;  Don  Carlo*  Curoi, 
BellovLIle;  Li*vi  Joni-sh  Toronto. 

January  1ft.— Hubert  B.  Lefebvre,  of  Beaadrr  4 
Lefebvre,  Montreal  ;  Ferdinand  Legendre.  Tlin-1 
Kjyern;  Wm.  Baker.  Belleville:  Jaa.  S.  Kelley»Qw 
bee;  Wm.  Stnart,  Gait:  <\A.  Starke  k  Co  ,  MonircaL 
David  Brown,,  of  W,  8t  D.  Brown.  Motitrcal;  Band 
G .  II  onubflTfjer  D  u  n  u  v  II  le :  P  h  I  li  p  H .  N  iper,  W  dbvod ; 
M'm.  N.  Barrie  and  John  McMartin.  I'ori^:  'Iohn 
11  u b ii ar .  Oak v M le ;  W .  T.  t i enmi ill  Jt  Co. ,  Mootresl ; 
Jas,  Pay  ton,  Rawdon;  Je?*eTliavcr,  Montreal;  A*  a 
D,  Sbaw#  Kiog^ton;  A.  J.  Iwju^iin*,  qf  lVcjeMia  s 
Ouevillon,  Montreal:  Antoine  Deguire,  St.  i  let:  Ar- 
chibald McAJpine,  F^LLie>iit|c;  Isidore  Beraanlbi. 
Buckingham;  William  (  repoau,  St.  Korbert  d'Artlis* 
haska;    octave  Lachanro,  Sorel, 


MISCELLANEOUS. 
HA^DCurFiNQ.  —  The  Feman  prisoners, 
charged  with  the  murder  of  pMjlioeman 
Bretfc*  were  handcuffed  during  their  eli- 
mination before  the  magistrates  at  Man 
cheater*  Their  counsel,  Mr.  Ernest  Jones 
demanded  tliat  the  irons  should  be  re 
moved,  and,  on  the  refusal  of  the  magi*- 
trateflj  threw  up  his  brief.  The  conduct 
of  the  magistrates  is  generally  approved, 
for  though  the  practice  of  handcuffing  i* 
unusual,  yet  it  has  never  been  pretended 
that  prisoners  have  a  right  to  be  free  from 
restiaint,  where  there  is  reasonable  ground 
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for  apprehending  a  rescue  or  escape,  A 
correspondent  of  the  Law  THmcs  mentions 
a  case  in  1864,  where  three  men,  arrested 
at  the  instance  of  the  United  States,  with 
a  view  to  their  extradition  on  the  charge 
of  piracy,  were  kept  handcuffed  for  three 
days,  during  the  hearing  before  the  Court 
of  Queen7 s  Bench  on  a  habeas  corpus^  and 
were  only  freed  from  their  irons  when  the 
Court  gave  judgment  for  their  discharge 
from  custody. 

Legal  Etiquette.— The  Spectator  has  an 
article  on  the  rnles  of  etiquette  observed 
by  the  English  bar.  Some  of  them  are 
rather  fanciful,  not  to  aay  absurd.  ThusT 
a  barrister  is  not  allowed  to  go  into  the 
coffee-room  of  a  hotel  while  on  circuit. 
11  It  is  not  every  circuit  that  allows  its 
members  to  go  inside  a  hotel.  On  the 
Western  Circuit,  we  believe,  barristers  are 
still  compelled  to  take  lodgings,"  "As 
for  a  barrister  dining  with  an  attorney, 
that  is  a  high  crime  and  misdemeanour, 
which,  in  one  instance,  was  visited  by  a 
fine  of  five  guineas."  "A  barrister  must 
wear  a  black  waistcoat.  He  must  not 
bring  a  blue  bag  into  Court.  He  must  not 
buy  a  red  bag.  A  red  bag  must  be  given 
him  by  a  Q-C*,  and  he  must  pay  a  groat 
deal  more  than  its  value  to  the  wine  fund 
of  the  mess .'*  "  Some  aay  a  barr  is ter  may 
not  tell  an  attorney  that  he  is  coming  on 
the  circuit  where  the  attorney  b'ves  j 
others  add  that  he  may  not  ask  a  friend  or 
relation  to  tell  an  attorney  that  he  is  com- 
ing on  that  circuit,  or  ask  a  friend  to  ask  an 
attorney  to  give  him  business.  If  a  friend 
chooses  to  do  this  of  bis  own  accord,  there 
is  no  harm  in  it.  But  you  may  not  jog 
your  friendTs  memory.  If  yon  want  a  place 
under  Government,  there  is  no  harm  in 
asking  for  it,  in  getting  others  to  ask  for 
it,  in  asking  others  to  get  others  to  ask  for 
it.  A  barrister  may  move  all  his  friends 
and  acquaintances  to  procure  him  an  assis- 
tant commissioners  hip  at  the  rate  of  five 
guineas  a  day.  But  a  guinea  brief  is  far 
more  valuable  and  more  sacred,  and  must 
be  adored  in  silence/1 

Bhymed  Deed. — The  following  is  an  an- 
cient rhymed  deed  :— 


"I,  JohnO'Gaunt, 
Do  give  and  do  grant 
To  Roger  Burgoyn, 
And  the  heirs  of  his  loin, 
Both  button  and  Putton, 
Until  the  world's  rotten. 
There  ia  no  seal  within  this  roof, 
And  bo  I  seal  it  with  my  tooth." 

A  Fastidious  Judoe.— At  the  last  sitting 
of  the  Tunbridge  County  Court,  the  judge, 
Mr.  J.  F.  Lonsdale,  made  the  following  ob- 
servations :  in  consequence  of  several  par- 
ties having  business  in  the  court  coming  in 
their  working  apparel,  he  wished  to  state 
that  all  persons  who  came  to  that  oourt> 
which  was  the  Queen's  court,  should  be 
properly  dressed,  and  not  in  their  work- 
ing clothes,  and  had  they  any  claim  for 
expenses  he  should  disallow  them.  He 
considered  the  court  had  dwindled  down 
in  this  respect  as  hud  as  the  old  court  of 
conscience.  Of  course,  if  parties  hail  no- 
better  clothes  to  put  on  they  were  to  be 
pitied,  but  generally  speaking  persons 
when  they  went  out  on  the  slightest  occa- 
sion put  on  their  best  clothes.  Very  fre- 
quently people  came  to  the  County  Court 
just  as  if  they  had  been  fetched  out  of  the 
street  to  a  police  court*  It  was  very  disre- 
spectful to  himself,  and  very  annoying  to  a 
well-dressed  person,  to  sit  beside  a  miller 
or  a  baker  who  was  in  his  working  clothes. 
He  certainly  should  be  very  strict  in  this 
matter  in  future,  and  should  most  decid- 
edly disallow  any  person  expenses  who 
came  to  court  dressed  in  a  manner 
which  he  considered  was  disrespect* 
ful  to  himself  and  the  court.  —  It 
is  difficult  to  believe  that  Mr.  Lonsdale 
was  in  earnest  when  he  decreed  that  no- 
body should  come  intq  his  presence  unless 
clothed  in  his  u  Sunday  best."  A  bftker, 
hot  from  the  bakehouse,  a  miller,  fresh 
from  the  mill,  is  not  a  pleasant  neighbor 
in  a  crowded  court  j  still  less  so  is  a  climi 
ney* sweep;  but  courts  of  justice  are  for 
all  classes  and  all  callings,  and  the  well- 
dressed  and^  the  fastidious  must  submit  to 
an  occasional  dusting  of  their  coats,  or 
offending  of  their  noses,  in  return  for  the* 
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advantages  they  derive  from  the  existence 
of  tribunals  which  secure  to  them  the  pos- 
session of  the  good  things  with  which  a 
happier  lot  has  blessed  them.  Certainly  ft 
judge  travels  out  of  his  proper  province 
when  prescribing  how  suitors  and  witnesses 
shall  be  clothed  j  and  to  refuse  costs  to  a 
man  because  ha  wears  a  dirty  coat 
is  a  stretch  of  power  which  would 
invite  grave  censure  were  it  not  so 
utterly  ludicrous.  We  trust  Mr.  Lonsdale 
will  reconsider  his  hasty  resolution,  and 
we  are  sure  that  no  judge  will  follow  his 
example, —  The  Law  Times. 

After  the  grand  jury  at  the  last  Cork 
quarter  sessions  had  concluded  their  busi- 
ness, it  was  discovered  that  the  book  upon 
which  they  had  been  swearing  witnesses 
was  not  a  Testament,  but  a  copy  of  w  Tho^ 
mas  aKempis,"  and  the  whole  of  the  pro- 
ceedings had  to  be  recommenced, — Solid' 
tors'  Journal. 

A  Short  Will, — The  will  of  Mr.  Kenneth 
Macaulay,  Q.  C,  formerly  M.P.  for  Cam- 
bridge, is  contained  in  these  few  words  i 
— "One  thousand  pounds  to  my  brother 
Tom,  all  the  residue  to  my  dearest  wife 
absolutely.— Kth.  Macaulay."  The  will  is 
without  date,  but  was  written  by  the  testa- 
tor on  April  22  or  23,  1865,  The  testator 
was  cousin  of  the  late  Lord  Macaulay. 

Tenure  op  land  in  Gbbat  Britain.  —  In 
a  recent  lecture  in  Manchester  it  was 
stated,  that  in  1770,  there  were  250,000 
landlords  who  owned  land,  while  now  there 
are  less  than  30,000,  of  whom  nearly  9,000 
are  iu  Ireland.  Five  noblemen,  the  Earl  of 
Breadalbane,  the  Dukes  of  Argyle,  Athol, 
Sutherland  and  Buccleugh,  own  one- fourth 
of  the  land  in  Scotland,  Twelve  possess 
one-half,  and  half  of  England  belongs  to 
about  one  hundred^  and  fifty  persons.  The 
income  of  the  30,000  land  owners  was  esti- 
mated at  £150,000,000  per  annum. 

An  AiitratNu  and  somewhat  uncommon  law- 
sett  has  just  been  made  known.  Plaintiff, 
M,  David,  a  carpenter;  Defendant,  Charles 
IV.,  reigning  Prince  of  Monaco ;  bone  of 
contention,  the  paltry  sum  of  35f.,  claimed 
by  the  carpenter  for  having  repaired  the 
prince's  saloon  railway  carriage,     Fancy  a 


monarch,  regardless,  perhaps,  of  all  coun- 
sel and  advice t  incurring  such  tremendous 
expense !  Well,  the  Jtige  de  Paiz  has  con- 
demned  his  Serene  Highness  to  pay  for  it : 
hut,  on  the  other  hand,  the  king  has  for- 
bidden his  territory  to  the  daring  carpvfi. 
ter.  Evidently  the  only  thing  that  the  lat- 
ter has  to  do  is  to  have  the  principal]!; 
seized  and  sold  by  auction. — Law  7Vm#. 

Lord  Brougham  has  left  for  Cannes,  in  the 
South  of  France-  He  is  to  travel  at  easy 
stages,  and  prolonged  over  several  days,  to 
m  not  to  fatigue  him  unduly.  His  yearly 
departure  from  Brougham  Hall  greatly  dii 
tresses  him.  Last  year,  just  before  leaving 
he  went  through  every  apartment  of  thu 
old  place,  weeping  disconsolately,  as  if  it 
was  his  last  farewell  of  a  familiar  scene. 

Deposits  in  Banks. — A  case  of  some  in 
teres t  to  depositors  in  banks  in  France  bit 
been  submitted  to  the  Tribunal  of  Com- 
merce. A  merchant,  named  Maguet,  open 
ed  an  account  with  the  Socie'tS  General? 
pour  Favoriser  le  Developement  da  Com- 
merceetde  l1  Industrie,     The  book  gfren 
him — cornet  the  French  call  it— showed  thai 
he  had  made  at  different  times  depoftW 
amounting  to  26,007  francs.     One  of  ih-: 
deposits  entered  bore  the  date  of  the  5th 
of  January,  1867,  and  was  of  6,000  franco 
But  the  Bank  alleged  that  it  had  only  re 
ceived  20,007  francs,  and  refused  tA  m 
knowledge  itself  liable  for  more.  Its  book*, 
it  said,  showed  that  a  deposit  of  6,000  franc- 
had  been  made  on  the  22bd  of  December, 
1866,  and  that  it  formed  part  of  the  said 
20,007  francs ;  hut  that  no  deposit  of  6^00 
had  been  made  on  the  5  th  of  January,  md 
that   it  was  by  error  that  the  receipt  of 
such  a  sum  on  that  date  was  recorded  in 
the  cornet}  and  certified  by  the  initiate  of 
the  cashier.    The  question,  consequently, 
was,  whether  the  hank  was  to  be  bound  by 
its  own  entry  in  the  cornet,  or  the  customer 
by  that  in  the  bank  books.    The  court 
ruled  that  "it  was  impossible  to  admit  tki: 
in    the    relations   which  are   now   eswf> 
lished  between  banks  and  depositors,  th-1 
latter  can  he  exposed  to  discussions  up?n 
deposits  made  by  them  personally,  or  by 
other  parties  on  their  account,  which  biW 
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been  regularly  inscribed  in  the  cornet, 
which  inscription  is  proof  for  the  depositor 
of  the  deposit  having  been  made. "  It  ac- 
cordingly condemned  the  bank  to  credit 
M.  Maguet  with  the  6,000  francs,  and  to 
pay  him  interest  thereon. 

A  Story  op  thb  French  Bar.— M.  Paul 
Girard,  in  a  sketch  of  the  eminent  French 
advocate,  Mattre  Emmanuel  Arago,  gives  a 
curious  illustration  of  the  license  which  the 
members  of  the  bar  in  that  country  occasion- 
al]? allow  themselves  on  behalf  of  their  clients. 
The  case  in  which  M.  Arago  first  made  a 
reputation  was  the  trial  of  a  young  man 
named  Huber,  and  Mad' lie  Laure  Gouvelle, 
for  a  plot  against  Louis  Philippe.     M.  Arago, 
in  defending  the  former,  exclaimed,  "Huber 
ia  a  man  whom  I  esteem,  whom  I  love,  whom 
I  shall  never  forget,  as  1  hope  he  will  never 
forget  me — a  man,  a  gentleman,  whom  I  could 
desire  to  be  my  own  brother.     Surely  you  will 
give  him  back  to  me."     At  the  close  of  this 
singular  peroration  the  impassioned  counsel 
fell  upon  his  client's  neck  and  embraced  him. 
The  jury,  however,  took  their  own  view  of  the 
case,  and  returned  a  verdict  of  guilty.     When 
the  prisoner  appeared  to  receive  sentence, 
M.  Arago  again  hugged  his  client,  while  M. 
Jules  Favre,  who  defended  Mad' lie  Gouvelle, 
flung  himself  into  her  arms  and  kissed  her — 
perhaps  a  more  natural  and  pleasant  proceed- 
ing. "  In  fact,"  as  M.  Girard  remarks, l  i  there 
was  a  great  deal  of  embracing   n  that  case." 

—Lawyers  often  indulge  in  grim  humor,  as 
an  incident,  related  of  a  certain  London  bar- 
rister, shows.     On  one  occasion,  being  a  can- 
didate for  an  election,  he  gave  liberal  orders 
to  all  the  tradesmen  whose  votes  he  hoped  to 
secure.     This  generous  course  involved  him 
in  the  ordering  of  a  handsome  coffin  from  a 
flourishing  undertaker  who  had  a  vote.    After 
the  election,  the  coffin  was,  to  the  great  dismay 
of  the  family,  sent  home  in  a  handsome  hearse. 
The  servant  refused  to  admit  it,  but  the  lawyer 
himself,  coming  to  the  rescue,  directed  that 
it  should  be  placed  under  his  bed  for  the  pre- 
sent;  but  to  this  proceeding  his  indignant 
spouse  would  not  consent.    The  servants  of 
the  house  also  threatened  to  leave.    So  the 
lawyer  sent  the  obnoxious  article  to  his  office, 
where  it  now  lies,  containing  voluminous  law 


reports  and  other  records  of  dead  cases.  If  a 
brother  lawyer  wishes  to  borrow  a  law  book, 
he  is  coolly  referred  to  the  coffin,  and  he  gen- 
erally remarks  that  it  is  "no  matter — he'll 
step  into  the  next  office."  In  this  way  the 
legal  coffin  proprietor  preserves  hii  law  li* 
brary  intact. 

— During  Abraham  Lincoln's  practice  of 
his  profession  of  the  law,  long  be  fore  he  was 
thought  of  for  President,  he  was  attending  the 
Circuit  Court  which  met  at  Bloom ingdale, 
Illinois.    The  prosecuting  attorney,  a  lawyer 
by  the  name  of  Lamon,  was  a  man  of  great 
physical  strength,  and  took  particular  plea- 
sure in  athletic  sports,  and  was  so  fund  of 
wrestling  that  his  power  and  experience  ren- 
dered him  a  formidable  and  generally  success- 
ful opponent.     One  pleasant  day  in  the  fall, 
Lamon  was  wrestling  near   the  court-house 
with  some  one  who  had  challenged  him  to  a 
trial,  and  in  the  scuffle  made  a  large  rent  in 
the  rear  of  his  unmentionables.     Before  he 
4iad  time  to  make  any  change  lie  was  called 
into  court  to  take  up  a  case.     The  evidence 
was  finished,  and  Lamon  got  up  to  address 
the  jury,  and  having  on  a  sumewliat  short 
coat,  'his  misfortune  was  rather  apparent. 
One  of  the  lawyers,  for  a  juke,  started  a  sub- 
scription paper,  which  was  passed  from  one 
member  of  the  bar  to  another  as  they  eat  by 
a  long  table  fronting  the  bench,  to  boy  a  pair 
of  pantaloons  for  Lamon,  u  he   being, "  the 
paper  said,  "a poor  but  worthy  young  man*" 
Several  put  down  their  names  with   some 
ludicrous  subscription,  and  finally  the  paper 
was  laid  by  some  one  in  front  of  Mr,  Lincoln, 
on  a  plea  that  he  was  engaged  in  writing  at 
the  time.     He  quietly  glanced  over  the  paper, 
and  immediately  took  up  lus  pen  and  wrote 
after  his  name,  u  I  can  contribute  nothing  to 
the  end  in  view.17 — Bench  and  Bar. 

Hatton  once  uttered-  a  capital  pun :  lt.  In 
a  case  concerning  the  limits  of  certain  land, 
the  counsel  on  one  side  having  remarked 
with  explanatory  emphasis,  *  We  he  on  this 
side,  my  lord;'  and  the  counsel  on  the 
other  side  having  interposed  with  equal  ve- 
hemence, '  We  lie  on  this  side,  my  lord/ 
the  Lord  Chancellor  leaned  backwards  and 
drily  observed,  'If  you  lie  on  both  sides, 
whom  am  I  to  believe  V*—Jmffr€aon. 
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SUSPENSION  FROM  PRACTICE. 

We  have  received  from  the  Secretary  Trea- 
surer of  the  General  Council  of  the  Bar  an 
official  notice  of  the  suspension  of  Mr.  Theo- 
phile Gauthier  from  practice,  for  two  years, 
from  the  5th  October,  1867.  The  judgment 
of  suspension  not  having  been  appealed  from 
stands  confirmed.  The  charge  against  Mr. 
Gauthier  was  exceedingly  grave,  and  the 
Council  of  the  Bar  appear  to  have  dealt  le- 
niently with  the  offender.  The  judgment  is 
as  follows : 

"Having  seen  and  considered  the  acte 
<?  accusation  fyled  in  this  cause,  the  1st  of 
June,  1867,  signed  by  the  Syndic,  and  the 
affidavit  of  Julie  Bousquet  referred  to 
therein,  seen  also  the  plea  of  defense  of  the 
accused,  the  said  Theophile  Gauthier,  hav- 
ing also  heard,  seen  and  examined  all  other 
the  exhibits,  papers  and  evidence  of  record ; 
Having  heard  the  accused  by  his  Counsel, 
Hugh  McCoy,  Esq.,  Advocate,  and  also  J.% 
A.  Perkins,  Esq.,  Advocate,  Counsel  for  the 
said  Julie  Bousquet,  upon  the  merits ;  Con- 
sidering it  proved  that  on  or  about  the  14th 
of  December,  1866,  at  Montreal,  the  accused 
obtained  from  said  Julie  Bousquet,  in  consi- 
deration of  the  receipt  mentioned  in  the  said 
acte  <T  accusation,  said  receipt  purporting 
to  be  signed  by  "Lesage  &  Jette,"  her  note 
for  $218,  of  record,  under  prelence  by  said 
Theophile  Gauthier,  of  settling  the  cause 
No.  766,  Ludger  Ayotte,  Plaintiff,  against 
Dame  Julie  Bousquet  et  Fir.,  the  signature 
"  Lesage  &  Jette,  Avts.  du  Demandeur," 
to  which  said  receipt  was  counterfeit  and 
was  not  written  or  authorized  to  be  written 
by  said  Lesage  and  Jette  or  either  of  them ; 
Considering  that  said  receipt  is  proved  to  be 
in  the  handwriting  of  the  accused  and  to 
have  been  by  him  delivered  to  said  Julie 
Bousquet,  that  he  is  responsible  for  said 
signature  to  said  receipt  j  Considering  that 
the  charge  against  the  accused  has  been 
proved,  said  charge  involving  an  offense 
affecting  and  derogatory  to  the  honor  and 
dignity  of  the  profession  or  Bar.  TheCoun. 
oil  so  represented  and  acting  upon  vote, 
vivd  voce,  as  prescribed  by  law,  do  unanim- 
ously find  him,  the  accused,  the  said  Theo- 


phile Gauthier  of  Montreal,  Advocate,  ou% 
to  wit,  of  the  offense  and  misconduct  so 
charged  against  him  in  this  cause  or  prose- 
cution, and  in  consequence,  do  deprive  him 
for  the  term  of  two  years,  from  the  date 
hereof,  of  the  right  of  voting  at,  and  even 
of  the  right  to  assist  at  the  meetings  of  the 
Section  of  the  Bar  of  the  District  of  Mont- 
real, and  do  further  adjudge  and  sentence 
him,  the  said  Theophile  Gauthier,  to  be  sub* 
pended  from  his  functions  as  a  member  of 
the  Bar,  Advocate,  Barrister,  Attorney,  Soli- 
citor, and  Proctor,  for  the  term  of  two  years 
from  the  date  hereof,  and  do  condemn  him 
to  pay  costs  to  said  Julie  Bousquet,  said 
costs  taxed  at  four  pounds  sixteen  shillings, 
distraits  to  J.  A.  Perkins,  Esq. 
(Signed)  Kobt.  Mackay,  Rouer  Roy,  A 
A.  Dorion,  F.Cassidy,  A.Cro&s 

.■A.  Robertson,  J.  O.  Joseph. 
♦  -  '  ■'■  '■ 

Cumous  Ancient  Tenures  :  —  Thb  late 
Sheriffs  of  London  and  Middlesex.— Dur- 
ing the  afternoon  of  Thursday,  the  31st  ult. 
the  usual  formalities  were  gone  through  at 
the  Queen's  Remembrancer's  Office,  Chan- 
cery-lane, with  respect  to  the  representation 
of  the  warrant  for  the  appearance  of  the  late 
sheriffs  to  account,  and  as  to  rent  services 
due  to  the  Crown  by  the  Corporation  of 
London.  The  Secondary,  the  City-Solicitor, 
and  the  late  sworn  under-sheriff  (Mr.  Cross- 
ley)  attended,  and  the  usual  warrants  being 
put  in  and  read  by  the  secondary,  the 
Queen's  Remembrancer  ordered  them  to  be 
filed  and  recorded.  Proclamation  was  then 
made . — <  Tenants  and  occupiers  of  a  piece 
of  waste  ground  called  the  "Moors,"  in  the 
County  of  Salop,  come  forth  and  do  your 
service.'  Upon  which  the  City-Solicitor  cut 
one  fagot  with  a  hatchet  and  'another  with 
a  billhook.  Another  proclamation  was  then 
made,  viz: — l Tenants  and  occupiers  of  a 
certain  tenement  called  the  "Forge,"  in 
the  parish  of  St.  Clement  Danes,  in  the 
County  of  Middlesex,  come  forth  and  do 
your  service.'  Upon  which  the  City  Soli 
citor  counted  six  horse-shoes  and  sixty-one 
nails,  and  the  Queen's  Remembrancer  hav- 
ing  said  '  Good  number,'  the  proceedings 
terminated. — Law  Journal. 
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|  HON.  T.  D.  McGEE. 

Thomas  D'Arcy  McGee,  whose  assassina- 
tion on  the  morning  of  the  7th  of  April, 
is  now  one  of  the  striking  events  of  his- 
tory, and  whose  loss  the  people  of  all  Canada 
have  mourned  as  one  man,  was  a  mem- 
ber of  the  Bar  of  Lower  Canada,  and  as 
such,  claims  some  mention  even  in  the 
r  columns  of  a  legal  periodical.  We  find  it 
I  difficult,  however,  to  limit  our  notice  of 
one  for  whom  we  cherished  feelings  of  the 
t .  warmest  personal  regard,  to  that  small  and 
comparatively  unimportant  portion  of  his 
career  which  was  devoted  to  the  law.  In 
venturing,  therefore,  to  say  a  little  where 
much  has  already  been  well  said,  we  shall 
attempt  rather  to  record  a  few  reminis- 

i  censes  in  the  order  in  which  they  occur  to 
us. 

It  was  about  1858,  that  Mr.  McGke,  then 
a  private  member  of  Parliament,  consid- 
ered it  worth  while  to  obtain  admission  to 
,    the  Bar  of  Lower  Canada,  and  caused  him- 
t    self  to  be   articled  to  Mr.  E.  Carter,   of 
[   Montreal.    We  have  Mr.  Carter's  testi- 
mony that  amid  the  multitude  of  matters 
pressing  upon  his  attention,   Mr.  McGbe 
,   found  time  to  render  himself  familiar  with 
i    the  dry  details  of  legal  practice,  and  to 
I    make  considerable  progress  in  the  study  of 
our  jurisprudence.  In  December,  1861,  Mr. 
,    iloGsB  was  duly  admitted,  and  during  the 
I   afternoon  of  the  day  of  admission,  laugh- 
ingly imparted  the  news  to  a  number  of 
his  friends,  to  whom  the  fact  of  his  legal 
Btudies  was  not  so  well  known  as  his  more 
public  occupations.   He  appeared  in  Court 
once,  and  only  once  so  far  as  we  can  re- 
member, namely,  in  the  defence  of  Patrick 
,    Lahi,  in  the  Court  of  Queen's  Bench,  on 
the  29th  of  March,   1862.    This  Patrick 
I    Lanb  was  charged  with  the  murder  of  hiB 
[    wife,  at  St.  John's,  C.  E.  We  were  present 

^   throughout  the  trial,  and  well  remember 
,     the  able  address  with  which  Mr.  MoGee 


enchained  the  attention  of  the  Jury.  It 
appeared  that  Lane  was,  at  the  time  of  the 
act,  just  recovering  from  a  very  violent 
attack  of  small  pox,  which,  according  to 
the  medical  evidence,  had  brought  on  & 
phrensy  or  delirium,  amounting  to  tempo* 
rary  insanity.  Mr.  McGbe,  whose  conduct 
of  the  defence  was  marked  throughout  by 
the  gravest  and  most  earnest  attention, 
adduced  numerous  instances  in  point  from 
writers  on  medical  jurisprudence,  and  ob- 
tained a  verdict  of  Not  Guilty.  Those  of 
our  readers  who  may  wish"  to  refer  to  this 
case,  will  find  a  report  in  the  Herald  news- 
paper of  the  31st  of  March,  1H62.  Mr, 
Driscoll,  Q.  C,  who,  we  think,  introduced 
Mr.  MoOeb  to  the  Court,  and  who  sat  be* 
side  him  during  the  day,  jocularly  observed 
that  he  had  the  honor  of  being  Mr.  Mc- 
Geb's  father-in-LAW. 

Mr.  McGeb  would,  doubtless,  had  he 
continued  at  the  Bar,  have  made  an  able 
advocate,  though  we  are  inclined  to  doubt 
whether  practice  in  the  Criminal  Courts 
would  have  been  agreeable  to  his  tastes; 
but  the  advent  of  his  party  to  power,  and 
his  consequent  elevation  to  office,  aflorded 
his  great  talents  a  wider  scope.  Previous 
to  the  Lane  trial,  he  had  taken  into  part- 
nership Mr.  T.  J.  Walsh,  a  young  advo- 
cate of  whom  we  remember  he  had  some 
time  previously  spoken  in  the  most  flat- 
tering terms.  This  partnership,  chiefly 
confined  to  civil  business,  continued  for 
some  time  after  Mr.  MgGes  had  entered 
the  Ministry.  At  the  meeting  of  the  bar 
held  on  the  11th  of  April,  Mr.  Dat,  Q,  C, 
mentioned  the  singular  fact  that  one  of 
the  first  civil  suits  in  which  Mr.  MoGee  was 
engaged,  bore  the  number  184ST  the  nam- 
ber  of  a  momentous  year  in  his  own  his- 
tory. He  remarked  to  Mr.  Bat,  who  was 
counsel  for  the  plaintiff)  that  he  feared  the 
number  of  the  cause  boded  ill  for  the  suc- 
cess of  his  defence,  and  subsequently,  when 
his  official  duties  called  him  away  from 
town,  transferred  the  cause  to  his  learned 
friend,  Mr.  Doherty. 

About  this  time,  Mr.  McGbe  was  fre- 
quently solicited  to  deliver  lectures  and 
addresses  at  public  concerts  and   enter- 
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SUSPENSION  FROM  PRACTICE. 


We  have  received  from  the  Secretary  Trea- 
surer of  the  General  Council  of  the  Bar  an 
official  notice  of  the  suspension  of  Mr.  Theo- 
phile  Gauthier  from  practice,  for  two  years, 
from/ the  5th  October,  1867.    The  judgment 
of  suspension  not  having  been  appealed  from 
stands  confirmed.    The  charge  against  M 
Gauthier  was  exceedingly  grave,  and 
Council  of  the  Bar  appear  to  have  deo' 
niently  with  the  offender.    The  judg 
as  follows : 

"  Having  seen  and  consider? 
d  accusation  fyled  in  this  cause 
June,  1867,  signed  by  the  S*  ;> 

affidavit    of  Julie    Bousqu  ''^ *a  h 

therein,  seen  also  the  pie'        '  y[jP^    ' 

a   ^        .jmv  .'** master  of 

accused,  the  said  Theor         >  s*.».     .         ■  - 
f  »  f /,/iIiiant  parlia- 

ment to   show 


phile  Gauthier 

to  wit,  of 

charge^1 

cuti 

for 

r 


^  <mgroue&  by  tb 

<J*  the  audience  becan.- 

..jjio  him,  hia  perception  r 

v#  being  suspended  by  th 

^oa  of  his  mind  upon  his  ^ 


y  the 

^closely 
stances 
blended 


ing  also  heard,  seen  ar 
the  exhibits,  papers ' 
Having  heard  the 
Hugh  McCoy,  Ep      .  - 
A.  Perkins,  Es 
said  Julie  Bo1 
sitiermg  it  r 
of  Decern) 
obtained 
deratioH 
cwte    - 


.  -  *?tfr  m^e  ^^  down 

'  ''•  ^paration  in  writ- 

\^'Ld  occasions,  he  was, 

-  ,  -'r'^/ill  times  to  speak, 

"o  *^/ii<?ut  preparation.    We 

.  v. .  iiizn  once  remark  that 

'  ^t/e&ely  difficult  to  read  an 

'  '0Jje  occasion,  previous  to  a 


i» 


to  b 

for 

Tt 

f 


\^  l  for  Parliament,    Mr.  McGkb, 
*  given   to  understand  that  a 
,.:-'   wttfre individual  was  about  to  be 
*'  -tr^rd  by  his  opponents  in  oppo- 


•fl^^tfm,  had  prepared  a  humorous 

zV*0    (fjifoh,  if  delivered,    would  have 

^hel0ed  his  opponent  with  the  inex- 

:'r*  ftsble  laughter  of  the  audience.   At 

Jl^0jination,  however,  the  courage  of 

*  gentleman  above   referred  to  failed, 

fof  some  other  reason,   his  name  was 

^cirawn.     Mr.   McGee  was  not  discon- 

^j^d  in  tho  least  by  the  sudden  change, 

but  ni^le  an  eloquent  speech  wholly  differ- 

prit  from  that  which  he  had  prepared. 

Tho  personal  appearance  of  Mr.  McGeb 
[rt*aented  nothing  very  remarkable.  While 
engaged  *n  the  delivery  of  lectures,  his 
luxuriant  black  hair  was  usually  allowed 
to  fall  unchecked  over  his  broad  forehead. 
His  delivery  was  calm  and  free  from  gesti- 
culation.   We  were  much  struck  once  by 


y  persons  ever  won  their  way  so  quick 
,j  the  hearts  of  those  among  whom  th- 

poved,  as  Mr.  McGejc.  Few  persons  hau 
had  such  hosts  of  friends  of  all  politic;' 
'{  shades.  It  is  remarkable  that  in  the  firs- 
hasty  announcement  of  his  death  by  t: 
press  throughout  the  length  and  breadth  o: 
Canada,  and  in  the  outbursts  of  sorrow  n 
indignation  meetings,  the  language  rath-. 
indicated  grief  at  the  loss  of  a  persona. 
friend,  than  lamentation  at  a  public  can- 
ity. Even  when  thrown  into  the  com\iz\ 
of  those  much  younger  than  himself,  a:  ■- 
of  wholly  different  pursuits,  Hr.  Me<^ 
speedily  attracted  their  love  and  adinir- 
tion. 

Not  a  little  has  been  said  by  variou- 
writers  respecting  Mr.  McGbb's  profoun 
acquaintance  with  history  and  general  lit* 
rature.  It  was,  indeed,  wonderful,  and  n 
more  than  justice  has  been  done  to  him  :t 
this  respect.  But  we  have  not  seen  mu 
said  about  the  genial  humor  which  was  on. 
of  his  characteristics.  Every  one  who  L- 
had  the  privilege  of  conversing  with  bin. 
will  at  once  recall  numberless  sallies  of  wit 
One  of  those  which  occurs  to  us  while  *<. 
write,  being  connected  with  an  historic* 
event,  may  bear  insertion  here.  Ai  tfr. 
time  of  the  Trent  affair,  an  effort  was  made  t 
raise  an  Irish  battalion  of  which  Mr.  M^  ri: 
was  to  be  colonel.  One  evening  after  cw. 
ing  from  a  meeting  of  those  engaged  n 
organizing  the  corps,  he  happened  to  I 
writing  something  on  the  subject  at  a  tai  i 
under  a  flaring  gas  jet.  While  rising,  w:tl. 
his  attention  fixed  on  what  he  had  I  e< : 
writing,  his  luxuriant  tresses  came  in* 
contact  with  the  flame,  and  took  fire.  M:. 
MoGbe  immediately  exclaimed:  "Yousn- 
I  am  able  to  stand  fire  already  I7' 

Literature  was  hia  idol,  and  politics  it 
business  which  the  accidents  of  birth  an 
fortune  had  thrust  upon  him.  But  am;; 
all  the  absorption  of  official  life,  he  sick-' 
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rich  appeared  from 
Riadiun  journals,  at  first 
r»d  subsequently  over 
hildren  of  his  leisure 
the  truest  reflection  of  bin 
ettbrt  was 
lig  tribute  in  verse,  to  the  memory 
.friend,  Mr.  Dbvawt,  which*  followed 
ily  by  Ms  own  sudden  death,  will 
i  be  read  with  melancholy  interest. 


tATION  OF  JUSTICE  IN  THE 
EBOVINCE  OP  QUEBEC. 

dent  agitation  respecting  the 
it i on  of  justice  which  pre* 
3*1  about  &  month  ago  results  in  some 
:  reform  and  permanent  benefit  to 
the  pain   and    injustice   in- 
.eral     members     of    the 
it  public  discussion  may  bo  to 
compensated*    But  much  of 
I  said  anil  written  upon  the  sub- 
too   vague  to   be   useful,      The 
•  too  often  displayed  their  entire  ig- 
i  of  the  facts,  and,  by  indiscriminate 
a  judges,  excited  a  feeling  of 
-  In  those  acquainted  with  the  truth. 
t  ground*  of  complaint  have  been 
red  out  by  us  on  several  occa- 
I  aJ I  the  discussion  of  last  mouth 
me w  Ugh  t  upon  the  s  ubjee  t.   < •  ne 
ns   defects  is  well   indi- 
vhat  transpired  in  the  House  of 
on  the  26th  of  March,  when  Mr, 
member  for  Montreal  Cen- 
'*  whether  it  was  the  intention 
i  as  early  a  day  as  possi- 
int  a  fifth  judge  in  the  Court 
l  *  Bench  for  the  Province  of  Que- 


bec, and  thereby  remedy  the  great  incon- 
venience and  loss  now  suffered  by  suitors,1' 
Mr.  Caktikr  replied  that  there  was  no  actual 
vacancy  in  the  Queen's  Bench,  One  of  the 
judges  had  tendered  his  resignation,  but  it 
was  accompanied  by  a  demand  for  retiring 
allowance,  and  the  matter  was  then  under 
the  consideration  of  Government.  In 
other  words,  owing  to  some  ill-judged  par- 
simony in  the  settlement  of  pensions 
highest  tribunal  in  the  country  was  left 
incomplete,  and  one  of  the  judges  who 
deserved  mo^t  front  the  State  was  left 
month  after  month  in  an  embarrassing  po 
ritton. 

The  debate  in  the  House  of  Commons  on 
the  30th  March  was  almost  necessarily  of 
Basil  a  painful  and  personal  character,  that 
we  feel  much  reluctance  in  at! verting  i 
The  discussion  substantially  confirms  what 
bat  been  already  stated.     As  Mr.   AfiBOTOj 
QT  &|    very   clearly    pointed    out  in    the 
course  of  the    debate,    the   difficulty    in 
Montreal  has  not  arisen  from  the 
city  or  immorality  of  the  judgee,  but  I 
want  of  a  siiili<_-ierit  number  to  curry  on  tho 
ffork.    We  all  know  how  heavily  the  judges 
of  the  Superior  Court  at  Montreal  b 
and  are  taxed,  in  oonaequence  of  the  ah- 
eencc  of  Mr.  Justice  Sum.    ft  is  not  fair  to 
make  these  gentlemen  responsible  for  de- 
lays beyond  their  control,      Nor  is  it  fair 
to  describe  the  judges  generally  as  in: 
and  immoral,  because,   in    the  Brit  pi 
the  want   of  an  adequate  pension   fund, 
and,  EH  the  next  place,  the  absence  of  a 
sufficiently  powerful  public   opinion,    has 
permitted  several  persons  to  retain  seats 
on  the  bench  to  whom  the  epithets  infirm 
or  imniot  i  liihout  injustice  be 

piled.  Mr.  Cvrtiek,  in  tie  fence  of  his 
appointments,  referred  to  some  of  tin- 
judges  in  terras  in  which  we  heartily  con- 
cur, m  in  the  matter  of  industry  and  abfb 
av,"  said  he,  "no  bonest  lawyer  could 
complain  of  Mr.  Justice  Mo  rats  let*  If 
there  was  upon  the  bench  any  judge  di 
ous  and  capable  of  discharging  his  duties 
faithfully  and  impartially,  it  was  Mr.  Jus- 
tice Berthelot,  Judge  Moke  was  an  orna- 
ment to  his  profession.     He  had  reconv 
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men  led  Judge  Meredith,  and  also  Judge 
T,v-'jiERi-].\r,  whom  he  had  known  as  a  most 
hardworking  man,  the  most  valuable  qua- 
lity which  a  lawyer  could  possess.  After 
complimenting  some  other  gentlemen  oc- 
cupying seats  on  the  bench,  he  referred  in 
high  terms  to  Judge  Winter.  The  last 
recommendation  for  which  he  was  respon- 
sible was  that  of  Mr.  Justice  Bosse,  whose 
eminence  in  his  profession  was  indisput- 
able." 

Mr.  C  artier  went  on  to  say : — "  The  true 
difficulty  in  remodelling  the  judiciary  had 
been  already  most  justly  stated  to  be  the 
want  of  any  means  of  pensioning  old  or  in- 
firm judges,  for  which  they  had  only  £2,000 
at  their  disposal  in  Lower  Canada,  on 
which  small  fund  there  were  already  some 
charges  existing.  It  was  quite  correct,  as 
had  been  stated,  that  the  business  to  be 
transacted  in  Montreal  was  equal  to  that  of 
all  the  rest  of  the  Province,  and  the  absence 
or  illness  of  any  judge  necessarily  occasioned 
inconvenience.  He  went  on  to  relate  the 
circunistanoes  under  which  Mr.  Justice 
Smith  had  taken  leave  of  absence  on  the 
ground  of  ill-health.  When  at  any  time  it 
was  proposed  to  a  judge  to  retire,  he  de- 
manded a  pension  equal  to  the  full  amount 
of  his  salary,  and  the  judge  to  whom  the 
hon.  member  for  Gaspe  had  referred,  who 
was  85  years  old,  had  ten  years  ago  refused 
a  pension  of  two- thirds,  offered  as  an  in- 
ducement to  him  to  resign." 

We  trust  that  the  Minister  of  Justice 
will  appeal  to  Parliament  to  place  the  pen- 
sion fund  on  a  more  liberal  footing,  and 
also  that  some  regulations  will  be  intro- 
duced to  prevent  judges  from  setting  pub- 
lic opinion  at  defiance  by  retaining  their 
seaU  whet)  obviously  disqualified  by  age  or 
infirmity. 


THE  FORM  OF  OATH. 

It  has  always  been  with  some  repugnance 
that  we  have  regarded  the  use  of  a  testa- 
ment, generally  greasy  and  much  defaced, 
in  administering  oaths,  and  we  shall  not  be 
sorry  to  see  the  day  when  the  practice  of 
kissing  the  book  is  abolished.     We  there- 


fore entirely  concur  in  the  following  from 
the  Gazette : 

"  We  publish  a  letter,  signed  L.  X.,  cri- 
ticising a  decision  of  Mr.  Justice  Monk  re- 
fusing to  set  aside  a  judgment-of  a  Commis- 
sioner' s  Court  on  certiorari.  The  ground  on 
which  our  correspondent  insists  as  being 
sufficient  to  quash  the  proceedings  of  the 
lower  court  is  that  the  witnesses  were  noi 
sworn  on  the  Holy  Evangelists,  but  on  the 
Paroissien  Remain.  A  technical  difficulty 
to  giving  effect  to  the  objection,  even  if  it 
were  a  valid  one,  probably  existed  in  the 
absence  of  anything  on  the  face  of  the  re- 
cord to  show  the  nature  of  the  book  used 
by  the  person  administering  the  oath.  But 
L.  X.'s  question  goes  further.  He  ask* 
whether  "an  oath  taken  on  the  Paroissien 
Romain  is  valid  in  the  eye  of  the  law."  We 
have  no  hesitation  in  saying  that  such  an 
oath  is  binding  both  morally  and  legally. 
We  remember  having  heard  the  late  Mr. 
Justice  Panet,  a  man  of  the  highest  inte- 
grity, explain  this  very  question.  We  do 
not  now  remember  how  it  was  raised,  but 
the  learned  judge  explained  that  the  bind- 
ing nature  of  the  oath  depended  on  its  be- 
ing a  solemn  undertaking  to  tell  the  truth, 
that  the  particular  form  of  it  was  of  no  kind 
of  importance,  that  it  was  prescribed  by  no 
law,  and  that  it  varied  in  almost  every 
country  in  the  world.  He  also  remarked 
that  the  kissing  the  book  was  only  the  visi- 
ble sign  of  adhesion;  but  that  it  was  not  of 
the  essence  of  the  oath;  and  that  this  sign 
might  be  given  in  any  way  which  conveyed 
an  acquiescence  in  the  terms  of  the  solemn 
undertaking.  As  an  illustration  of  this  we 
may  instance  the  mode  of  swearing  witnes- 
ses in  the  Scotch  Courts,  where  no  book  is 
used.  There  the  witness  holds  up  his  hand 
and  repeats  the  words  of  the  oath.  The 
Jews,  too,  ill  our  Courts  here,  swear  on  the 
Old  Testament,  and  with  their  hats  on.  As 
there  is  no  special  law  here  for  the  Jews  in 
tins  matter,  if  L.  X.  be  right  that  the  oath 
is  not  valid  unless  the  person  be  sworn  on 
the  Holy  Evangelists,  then  the  Jews  never 
testify  in  our  Courts  under  oath.  We  do 
not  think  it  wise  on  the  part  of  Magistrates 
and  Commissioners  to  make  such  innova- 
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tions  on  we  11 -known  and  established  prac- 
tice as  that  complained  of  by  L,  X.  \  but  we 
have*  no  doubt  as  to  the  validity  of  the  oath 
so  taken,  or  taken  on  the  English  prayer- 
book,  as  a  substitute  for  the  Parot&sien  Ho- 
main." 


LEGAL  COSTUME. 


At  the  opening  of  the  Superior  Court 
Term,  on  the  17fcb  of  February  last,  Mr,  Jus- 
tice Mondklet  observed : — "The  rule  which 
requires  Queen's  Counsel  and  banisters 
practising  in  the  Court,  to  appear  habited 
in  Mack,  with  robes  and  bands,  must  be 
strictly  enforced,  and  no  one  can  be  allow - 
*&  to  address  the  Court  unless  properly  ha- 
bited. I  say  this  not  from  any  personal 
reason,  but  out  of  the  great  respect  which 
I  entertain  for  the  profession  to  which  I 
have  the  honor  to  belong." 

Everyone  must  admit  that  the  rule  while 
it  exists  should  be  enforced,  *o  as  to  secure 
uniformity.  The  tendency  here  is  to  drop  all 
ceremony  of  dress.  No  doubt  costume  has 
been  carried  to  an  absurd  point  in  England, 
where  barristers  and  judges  are  growing 
heartily  sick  of  the  ugly  wig  they  are  doom- 
ed to  wear.  We  would  not  be  surprised  to 
i-ee  the  horsehair  wig  speedily  pass  into  the 
category  o  f  th  i  n  gs  that  were.  On  the  o  tb  er 
band,  it  would  take  some  time  to  reconcile 
us  to  the  free  and  easy  style  of  most  Amer- 
ican Courts.  But  these  things  arc  matter 
of  use  more  than  anything  else.  Twenty 
years  age*,  a  business  man  possessed  of  the 
natural  adornments  of  beard  and  mous- 
tache would  have  been  looked  upon  as  unfit 
to  hold  an  office  of  trust.  Even  four  or  five 
years  ago,  if  we  remember  aright,  the  mous- 
tache was  censured  by  one  of  our  Superior 
Court  Judges  as  "indecent." 


CHARLES  D'AOUST. 

We  must  withdraw  from  the  ordinary 
agitations  of  life,  in  order  to  appreciate  the 
memory  of  a  man  who,  during  all  his  days, 
knew  how,  in  the  midst  of  pain,  to  find  for 
himself  an  asylum,  a  peaceful  solitude, 
where  contemporary  passions  did  not  en- 


ter, and  where  opponents  and  friends  al- 
ways found  a  calm  and  benevolent  man. 
Charles  D'Aoust  was  one  of  those  rich  na- 
tures, whom  it  is  difficult  to  judge  except 
by  their  peers,  bo  rare  is  it  for  men  to  pass 
through  the  lives  of  politicians  and  journal- 
ists without  accumulating  around  them  the 
dust  of  hatred  and  resentment.  He  was 
born  at  Beauhamois,  on  the  UGth  of  Jan- 
uary^ 1825,  and  studied  at  the  Chambly 
College.  According  to  the  evidence  of  his 
companion?  be  bad  no  equal  in  the  studies 
where  talent  could  be  shown.  He  was  the 
first  child  in  that  parish,  whose  parents  had 
thought  of  sending  him  to  College,  At 
that  period  the  fairy  dream  of  a  farmer's 
wife  was  to  become  the  mother  of  a  cure. 
The  administration  of  the  College  had  need 
of  professors,  and  the  prospect  of  the  ser- 
vices which  might  be  rendered  by  a  man  so 
prodigally  endowed,  inspired  the  Directors 
to  show  him  attentions  which  were  power- 
ful auxiliaries  to  the  maternal  desires. 
Thus  before  he  had  time  to  form  a  personal 
opinion,  Mr.  D'Aoust  one  day  put  on  the 
soutane  as  be  might  have  changed  his  shirt. 
But  the  next  year,  1S45,  he  threw  off  his 
robe,  and  embraced  the  study  of  law  under 
Mr.  DrummoniL  In  1853,  the  managers  of 
Le  Pays  were  much  embarrassed  to  whom 
to  confide  the  editorial  charge  of  that  jour- 
nal. Mr,  D'Aoust  had  gone  to  practice  his 
profession  in  the  locality  of  his  birth,  where 
there  was  then  only  a  Circuit  Court,  and 
no  career  for  his  talents,  lie  had,  as  to 
literature,  only  the  remembrances  of  Col- 
lege and  some  trifling  essays  in  JJAvemr, 
and  this  was  small  p reparat ion  with  wMch 
to  cross  steel  with  professional  combatant  a. 
He  resisted  stoutly  the  proposition  that  he 
should  take  charge  of  the  Pays  ;  but,  a  a  he 
was  incapable  of  a  long  resistance,  he 
yielded.  Two  years  after,  in  1834,  he  was 
sent  to  Parliament  with  some  fifteen  mem- 
bera  of  the  same  party.  Perhaps  the 
charge  of  his  journal  diminished  bis  force 
as  a  Member  of  Parliament ;  perhaps  it  was 
natural  timidity,  or  both.  Those  who  have 
heart!  him  speak  in  Court,  or  on  the  hust- 
ings, know  that  he  was  able  to  play  a  bril- 
liant part,  speaking,  as  he  wrote,  easily, 
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correctly,  not  noisily,  but  with  wealth  of 
expression  and  quiet  and  far-seeing  vigour. 
Mr.  D'Aoust,  when  defeated  in  1858,  gave 
himself  up  to  his  profession,  renounced 
public  life,  and  had  become  indifferent  to 
politics,  when  he  was  seized  a  year  ago  by 
the  disease  which  has  just  carried  him  off. 
He  was  a  journalist  without  trickery  or 
provocation  j  replying  to  insults  with  good 
humour.  He  occupied  with  honour  the 
seat  of  President  of  the  Canadian  Insti- 
tute, leaving  behind  him  there,  as  else- 
where, the  reputation  of  unchangeable 
good  temper. — Le  Pays. 


APPOINTMENTS. 

The  Hon.  Charles  D.  Day,  of  Montreal, 
to  be  arbitrator  for  the  Province  of  Que- 
bec, for  the  division  and  adjustment  of 
the  debts,  credits,  liabilities,  properties, 
and  assets  of  Upper  Canada  and  Lower 
Canada.     (Gazetted  3rd  Feb.,  1868.) 

Charles  W.  Deegan,  Esq.,  to  be  Regis- 
trar of  the  County  of  Ottawa,  in  the  stead 
of  James  F.  Taylor,  deceased.  (Gazetted 
30th  March,  1868.) 


ACTIONS  FOR  SEPARATION. 

The  following  Index  to  the  actions  for 
separation  as  to  property,  instituted  during 
the  year  1867,  may  be  found  useful.  The 
ngures  refer  to  the  page  of  the  Canada 
Gazette  for  1867. 

Armand,  Charlotte,  1062;  Belanger, 
Sara,  3766 ;  Benoit  dite  Livernois,  Theo- 
phile,  3672  ;  Beriau,  Marie  P.,  1163 ; 
Bohle,  Rose  M.,  432;  Brown,  Anna  Isa- 
bella, 989  j  Denis,  Militime,  2329 ;  Des- 
marais,  Charlotte,  3217;  Duclos,  Veron- 
ique,  3672;  Dufour,  Obeline,  3855;  Elie 
dite  Breton,  Julie,  1412;  Farnam,  Hannah 
C,  2825;  Fortier,  Marguerite,  811  ;  Foy, 
Elizabeth,  21;  Godreau,  Luce,  3478;  Gre- 
gory, Amelia  H.,  1333 ;  Hardy  alias  Ful- 
lum,  Marguerite,  432;  Legaud  dite  Des- 
loriers,  Marie,  432 ;  Leduc,  Marie  Adelaide 
Hermine,  989;  Michel,  Angelique,  3009; 
Pichet,  Philomene,  989 ;  Poirier,  Euphros- 
Ine,  811;  Rehicuril,  Lydia  Almeda.  2667; 


Reynolds,  Eliza,  2745 ;  Ricawy,  T.  V.,  432; 
Roberts,  Eliza,  1163;  Talbot,  Adele,  3540; 
Thereau,  Marcelline,  3009;  Thivierge, 
Emerance,  2065 ;  Turgeon,  Serapbine. 
2389;  Vezdna,  Marie  Donatilde,  731. 


DISTRICTS  OF  BEAUCE  AND  MONT- 
MAGNY. 

By  proclamation,  dated  11th  Feb.,  the 
periods  of  holding  the  terms  of  the  Court 
of  Queen's  Bench  in  the  District  of 
Beauce,  and  of  the  Circuit  Court  for  the 
County  of  Bellechasse,  District  of  liont- 
magny,  are  fixed  as  follows: — Two  Terms 
of  the  Queen's  Bench  at  the  parish  of  St. 
Joseph  de  la  Beauce,  beginning  on  the 
20th  June  and  October ;  and  three  terms 
of  the  Circuit  Court  for  the  County  of 
Bellechasse,  of  five  days  each,  at  St.  Michel 
from  20th  to  24th  March,  from  28th  June 
to  2nd  July,  and  from  28th  October  to  1st 
November. 


THE  ADMINISTRATION  OF  JUSTICE. 

Another  letter  from  the  Hon.  Mr  Redfield 
appears  in  the  American  Law  Begisier  for 
February,  dated  London,  10th  November, 
the  subject  being,  ''The  importance  of  judi 
cial  administration  to  the  protection  of  the 
innocent,  the  punishment  of  the  guilty,  the 
defence  of  property  and  personal  rights,  and 
the  just  maintenance  of  constitutional  go- 
vernment; with  illustrations  drawn  from 
English  [constitutional  history  and  the 
common  law,  as  well  as  recent  trials  in 
Westminster  Hall  and  other  portions  of  the 
United  Kingdom."  Judge  Redfield' a  letters, 
though  evidently  written  in  haste,  are  al- 
ways interesting  and  instructive,  and  we 
therefore  continue  our  transcript  of  them. 
The  last  letter  is  as  follows: — 
The  administration  of  justice,  in  all  coun- 
tries, and  at  all  times,  is  a  subject  broad  and 
difficult,  both  in  its  operation  and  its  influ- 
ence. It  is  perhaps  more  indicative,  a  truer 
test,  of  the  real  temper  and  spirit,  both  of 
the  government  and  the  people  of  the  state 
or  country,  than  any  other  one  thing.  This 
is  especially  true  in  regard  to  the  admin- 
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istration  of  criminal  justice,  where  the 
Court  is  called  to  hold  the  scale  of  justice 
impartially  between  the  State  and  the  ac- 
cused ;  or,  what  is  sometimes  more  difficult, 
between  the  government  or  different  factions 
or  parties,  for  the  time  holding  the  adminis- 
trative functions  of  government,  and  the 
people  at  large.  And  this  difficulty  is 
greatly  enhanced  where  offences  against  the 
government  are  concerned;  especially  in 
monarchical  governments  or  states ;  and 
more  so  as  those  monarchies  partake  more 
of  the  absolute  or  despotic  character.  It 
mar,  then,  well  be  supposed,  that  where  the 
jndge  holds  office  at  the  mere  will  of  the 
Sovereign,  and  is  Halle  at  any  moment, 
upon  the  slightest  occasion,  or  none  at  all, 
to  be  removed  in  disgrace,  and  thus  have 
both  the  source  of  present  support  and  future 
acquisition  removed,  in  such  cases  it  may 
well  be  supposed  that  the  jndge  will  almost 
necessarily  merely  echo  the  will  or  the  desire 
of  the  Sovereign,  and  that  justice  will  be 
very  little  regarded.  Hence,  very  little  fair- 
ness or  purity  is  expected  in  countries  under 
despotic  rule,  from  the  administration  of 
justice,  where  the  will  of  the  Sovereign  is 
placed  in  the  scale  against  the  rights,  either 
of  individuals  or  of  the  people  at  large.  This 
is  a  proposition  so  obvious,  as  to  meet  no 
general  denial  or  question.  If  any  case  oc- 
curs where  fairness  and  firmness  are  exhibit- 
ed in  the  courts  of  such  a  country,  in  oppo- 
sition to  the  influence  or  the  interests  of  the 
Sovereign,  it  will  be  the  more  admired  and 
prated,  but  nope  the  less  regarded  as  ex- 
ceptional, and  not  to  be  counted  upon  in 
Hi*.'  general  estimate  of  consequences  and 
results. 

Now,  this  spirit,  it  must  be  remembered, 
is  not  peculiar  to  despotic  government*?!  for 
it  is  natural,  and  almost  necessary t  that  all 
governments  and  all  parties  having  for  the 
time  the  possession  of  administrative  func- 
tion^ should  desire  to  have  the  courts  favor- 
ably inclined  towards  themselves,  And 
thi*  being  so,  all  governments  and  all  govern- 
ing parties  will  study  to  make  and  to  keep 
the  judicial  administration  favorable  to  their 
own  views,  and  will  consequently  endeavor 
to  frown  down  or  put  down   all    opposing 


views  in  the  courts.  This  will  he  done  in  - 
different  countries  and  at  different  times  in 
ways  differing  materially  from  each  other ; 
hut  in  all  cases  with  the  same  purpose  of 
controlling  and  thus  virtually  corrupting  the 
purity  and  independence  of  the  judicial  ad- 
ministration. And  so  far  as  we  have  ob- 
served, this  is  nonetheless  true  in  republics 
than  in  monarchies.  It  is  a  thing  to  be 
expected  everywhere  alike.  And  it  is  not 
a  thing  which  one  can  fairly  consider  as 
within  certain  reasonable  limits.  If  we  con- 
cede the  same  good  faith  toothers  which  we 
all  claim  for  ourselves,  we  must  expect 
governments  and  parties,  who  believe  in  the 
soundness  or  the  wisdom  of  their  own  poli- 
cies, to  labor  to  place  themselves  and  their 
friends,  and  the  doctrines  and  constructions 
for  which  they  contend,  upon  the  high  van- 
tage-ground of  universal  recognition  and 
acceptance.  To  expect  anything  less  would 
be  to  impeach  either  the  good  faith,  the 
courage,  or  the.  zeal  of  the  parties  con- 
cerned. 

Thus,  it  will  occur  in  more  despotic 
governments,  as  for  centuries  in  the  history 
of  the  British  monarchy,  and  even  at  the 
present  time  in  many  European  states, 
whose  governments  are,  upon  the  whole, 
wisely  and  beneficially  administered,  that 
the  judges  will  be  removed  or  removable  at 
the  mere  arbitrary  will  of  the  Sovereign. 
And  equally,  in  such  governments,  the 
Sovereigns — as  did  the  British  monarch  p, 
until  the  accession  of  William  and  Mary, 
after  the  Revolution  of  1688 — will  claim 
and  exercise, 'at  will,  the  power  to  suspend 
the  operation  of  any  law, » written  or  un- 
written, so  long  as  to  them  shall  seem  for 
the  interest  of  the  state.  These  are  the 
usual  prerogatives  of  arbitrary  and  despotic 
empires,  without  which  they  would  cease  to 
be  such* 

Now,  it  must  be  remembered  that  these 
defects  in  governmental,  and  especially  judi- 
cial, administrators,  are  not  peculiar  to 
despotic  empires  or  states,  and  certainly 
not  confined  to  governments  of  any  particu- 
lar organization.  The  short  experience  of 
our  own  happy  and  'prosperous  country, 
whose  government  is  free  and  popular,  he- 
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yond  all  former  precedent,  is  not  without 
some  lessons  of  loud  admonition  in  this 
same  direction.    The  courts,  which  at  first 
were  very  generally  modelled  upon  the  in- 
dependent structure  and  tenure  of  office  of 
the  English  courts  since  the  Revolution  of 
1688,  have  been  gradually  receding  from 
that  independent  position,  until,    at  the 
present  day,  there  is  scarcely  one  state  in 
the  Union  where  that  character  extends  to 
all  its  judicial  tribunals.   In  Massachusetts, 
for  the  security  as  well  as  the  credit  of  that 
ancient  and  honorable  commonwealth,  the 
courts  and  the  profession  of  the  law  have 
succeeded  in  pacifying  the  politicians  and 
the  legislature  for  the  time  being  with  the 
rather  plausible  theory  that  the  Supreme 
Jndicial  Court,  being  the  highest  judicial 
tribunal  in  the  state,  is  so  embalmed  or 
embedded   in    the   constitution,  that   its 
soundness  cannot  be  violated  by  any  pro- 
fane legislative  hands.      And  this  is  all 
which  could  be  saved  from  legislative  demo- 
lition.   And  in  order  to  secure  even  that 
last    fortress   of  protection    and  defence 
against  the  rashness  and  delusions  of  popu- 
lar prejudice,   or  passion,  or  fury  of  any 
kind,  they  have  been  compelled  to  adopt 
the    suicidal    policy    of  compromise    by 
throwing  a  tub  to    the  whale,-  as  it  has 
been  sometimes  called.    In  order  to  pa- 
cify the    insatiable  demands    of  popular 
ferment  and  political  or  legislative  aspira- 
tion for  advancement  or  progress,  some- 
times unjustly  characterised  as  improve- 
ment, it  has    been  found  indispensable, 
even  in  this  staid  old  commonwealth,  to 
concede   that  all  the   inferior    tribunals 
whose  judges  held  office  by  the  same  per- 
manent tenure,  dum  bene  se  gesserint;  that 
all  those  inferior  tribunals  whose  judges 
numbered  ten  times  as  many  as  those  of 
the  Supreme  Judicial  Court  might  be  re- 
modelled at  the  will  of  the   legislature. 
And  this  has  been  literally  accomplished 
within  the  last  fifteen  years,  for  no  better 
object,  in  fact,  than  to  change  the  names 
of  the  courts,  and  thus  be  enabled  to  ap- 
point  another   set   of  judges,    some   of 
whom  were  younger  men  than  their  pre- 
decessors, and  some  were  notj  some  of 


whom  were  better  qualified  to  fill  the 
places  than  those  whom  they  succeeded, 
and  some  were  not;  but  all  were  men  in 
accord  with  the  principles  and  the  policies 
of  the  existing  government. 

Now,  it  must  be  conceded  that,  in  thus 
volunteering  to  suggest  that  there  is  no 
difference  in  principle  between  the  inferior 
and  superior  tribunals  of  a  state,  and  that 
the  Supreme  Judicial  Court  of  Massachu- 
setts must  put  off  its  time-honored  and 
venerable  functions,  and  ere  long  consent 
to  lie  down  in  the  same  legislative  sepul- 
chre,   thus    prepared   for    all   the  sub- 
ordinate   tribunals     of    this    noble  old 
commonwealth,    we     feel     not  a    little 
guilty   of  the   offence    of  betraying  our 
fellows,  struggling  manfully  in  the  same 
honorable  cause  for  the  perpetuity  of  con- 
stitutional government.     And  we  would 
fain  hope  there  really  may  be  more  sound- 
ness in  this,  as  it  seems  to  us,  rather  sha- 
dowy distinction  between  the  inviolability 
of  the  highest  and  the  subordinate  judi- 
cial tribunals  of  this  commonwealth,  than 
now  occurs  to  us.    But  we  all  know  that,  in 
the  neighboring  state  of  New  Hampshire, 
where  the  constitution,  in  regard  to  the 
tenure  of  the  judicial  office,  is  modelled 
carefully  upon  that  of  Massachusetts,  the 
highest  court  in  the    state  has  had  the 
same  fate  as  all  its  subordinates,  and  has 
actually  been   remodelled  by  the  legisla- 
ture not  less  than  three  times  within  the 
memory  of  some  now  living,  with  no  other 
purpose  or  pretence  than   to  change  the 
name  of  the  court,  and  thus  get  rid  of  the 
judges.    So  that,  in  this  state,  where  the 
tenure  o,f  office  of  the  judges  is,  in  terms, 
the  same  as  in  Massachusetts,  or  in  Eng- 
land, dum  bene  se  gesserint,  the  actual  secu- 
rity from  removal,  upon  any  change  in  the 
ascendancy  of  political  parties,  is  really 
less  than  in  the  neighboring  state  of  Ver- 
mont, where  the  judges  are  elected  an- 
nually by  the  ^legislature,  and  where,  bj 
immemorial  usage,  ripened  into  law,  the 
judges  are  selected  without  reference  to 
party,  or  political  bias,  and  are  continued 
indefinitely  by  a  formal  re-election,  unless 
some    cogent  reasons    exist,    demanding 
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some  change  in  regard  to  which  all  parties 
are  agreed ;  thus  showing  very  satisfactorily 
that  the  actual  facility  of  change,  in  popu- 
lar got ernments,  sometimes  actually  con- 
duce* to  the  stability  of  the  judiciary,  while 
the  opposite  not  unfrequently  begets  a 
popular  distrust  and  uneasiness,  not  bo 
much  on  account  of  existing  evils,  as  of 
those  apprehended  in  the  future. 

But  having  said  so  much  in  regard  to 
the  manifest  disposition  among  the  Ameri- 
can states  to  reduce  the  tenure  of  judical 
trace  to  a  brief  term  of  years,  and,  in  un_st 
cases,  to  subject  it  to  the  test  of  popular 
elections,  we  feel  bound  to  add,  that  it  has 
not  seemed  to  us  that  thij  could  fairly  be 
bid  to  the  account,  chiefly,  or  to  any  consi- 
derable degree,  of  popular  impulses  or  de- 
Fires.  The  great  mass  of  the  people  are,  no 
ijoubt,  deeply  and  vitally  interested  in  hav- 
ing and  maintaining,  permanently,  the 
ablest,  most  fearless,  and  independent 
judiciary  which  the  wisdom  of  man  can 
devise*  Wherever  the  appointment  and  The 
action  of  the  judiciary  has  been  brought  near 
enough  to  the  people  to  have  them  properly 
appreciate  its  importance,  ii  lias  always  been 
found  that  a  fearless  and  able  judiciary  was 
sufficiently  safe  in  their  hands.  Ami  al- 
though they  do  not  readily  volunteer  to  ex- 
tend the  term  of  judicial  office,  I  hey  are 
always  content  to  let  it  remain  where  it  i h . 
It  has  always  been  found  hitherto  that  move- 
ments in  the  different  states,  to  limit  the 
term  or  weaken  the  tenure  of  judicial  office, 
have  proceeded  from  those  who  hoped  some 
time  to  obtain  the  position  themselves,  or 
who  desired  the  places  as  political  capital, 
to  distribute  among  their  followers,  or  else 
dreaded  the  opposition  or  the  control  of  an 
independent  judiciary ,  as  an  obstacle  t  J  legis- 
lative and  other  reforms  in  die  municipal 
administration.  With  the  exception  of the^e 
three  classes,  there  would  never  have  been 
any  difficulty  in  maintaining  the  perfectly 
independent  tenure  of  judicial  office  in  all 
those  states  where  it  was  first  adopted*  The 
interests  of  a  permanent  judiciary  have  been 
betrayed  by  political  demagogues  and  time- 
serving placemen,  and  not  by  the  people  at 
large* 


And,  sooner  or  later,  it  is  obvious  that  the 
American  States  will  have  to  consider  the 
question  of  the  indispensable  necessity  of  an 
able  and  independent  judiciary,  in  order  to 
the  proper  maintenance  of  constitutional 
government.  That  was  first  secured  alter  a 
struggle  of  many  hundred  years,  in  the  Brr 
tish  Government,  at  the  period  of  the  Revo- 
lution of  1688.  And  from  that  day  to  this  it 
has  proved  the  mightiest  bulwark  of  the 
British  constitutional  Government,  We  do 
not  here  refer,  of  course,  to  any  written  con* 
stitution,  for,  aside  from  some  few  ancient 
charters,  the  Magna  Char  la,  the  Petition  of 
Right,  and  the  Bill  of  Rights*  there  ia,  as 
every  student  of  the  history  of  British  consti- 
tutional law  must  know,  no  such  thing  as  a 
written  constitution-  in  the  British  empire. 
But  it  is  none  the  lees  a  constitutional 
government,  and  one  based  upon  weJbse  tiled 
and  recognized  principles,  and  principles 
lying  at  the  very  foundation  of  all  the  Ameri- 
can constitutions.  There  is  no  guarantee  of 
constitutional  freedom  in  America  which  ia 
not,  as  every  wel bread  lawyer  knows,  ex- 
tracted from  the  common  law  of  our  British 
ancestors*  And  one  cannot  enter  the  sufn_i  ior 
courts  in  Westminster  Hall,  or  Lincoln's 
Inn,  and  not  feel  that  the  character  and 
temper,  the  wisdom  and  forbearance  oi  thn 
English  judiciary  haw  very  much  to  dv  with 
the  quiet  and  order  of  this  island. 

Amid  all  the  lawlessness  and  disturbance 
in  this  great  RabeL  of  cities  (London),  the 
largest,  and  really  the  least  arbitrarily  gov- 
erned of  any  great  city  in  the  world,  with 
the  hundred  other  cities  and  large  towns  in 
Great  Britain,  what  could  be  accomplished, 
with  such  universal  freedom,  and  such  un- 
questionable exemption  from  all  arbitrary 
exercise  of  power,  either  by  the  general 
executive  officers  or  the  police  of  the  towns 
and  cities,  except  by  a  judicial  administra- 
tion, above  all  possible  doubt  or  question* 
and  one  which  the  people  fell  to  be  tbeir  best 
friend  and  surest  defence?  What  security 
exists  for  rights  of  property  or  peraon  except 
in  the  judiciary?  The  legislature,  in  all 
times  of  disturbance,  will  be  the  first  to  pro- 
pose the  concession  of  part  which  U  de- 
manded, and  thus  by  degrees  yield  the  whole. 
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In  a  short  *isifc  to  the  Courts  at  Westmin- 
ster Hall,  for  two  days  in  succession,  this 
fact  wag  deeply  impressed  upon  lis.  We 
there  saw,  indeed,  men  of  ordinary*  human 
infirmity,  with  pas*bns  and  prejudices,  no 
doubt,  such  as  fall  to  the  common  lot,  sit- 
ting in  their  ancient  places,  which  had  come 
down  from  the  creation  of  the  Aula  Regis, 
dating  back  almost  to  the  period  of  the 
No nn an  Conquest;  but  men  who  felt  the 
support  or  the  prestige  and  the  traditions  of 
eight  hundred  year*  to  back  them — men 
who  had  all  their  lives  witnessed  the  field  at 
Rumiymead,  where  the  Magna  Charta  of 
English  liberty  was  signed  and  sealed  by 
Xing  John  and  the  English  barons  ;  who  bad 
looked  upon,  and  read,  and  pondered  the 
original  instrument  for  fifty  years ;  who 
knew  every  word  of  it,  and  all  its  commen- 
taries and  amendments  by  heart;  and,  above 
all,  men  who  had  imbibed,  with  their  ear- 
liest mental  culture,  the  sense  of  the  sound- 
ness of  British  law,  and  the  rights  of  British 
subjects;  a  thing  to  earn  and  settle  which 
had  cost  centuries  of  toil,  and  treasure,  and 
Lio  xl  too  \  upon  which  no  price  could  be 
placed  by  any  man  not  base  enough  to  be- 
come a  slave  himself. 

With  such  men  for  judges,  holding  office 
U-yosid  th-  limit  of  M  oarthly  control,  un- 
less forfeited  by  crime,  what  temptation  was 
there  to  know  any  tnanV  person  in  judgment, 
or  to  feel  any  interest,  or  influence,  beyond 
that  of  simple  justice  ?  It  is  impossible  to 
witness  an  argument  before  any  of  the 
Courts  in  law,  in  Westminster  Hall,  and 
not  feel  that  the  judges,  the  counsel  on 
both  sides,  and  the  parties,  if  present, 
which  seldom  is  the  case,  as  well  as  the  by- 
standers, who  are  often  very  numerous,  are 
all  striving,  consciously  and  quietly,  towards 
one  result,  to  find  out,  in  the  shortest  way 
and  time,  the  exact  truth  and  justice  of  the 
case,  So  that,  if  the  presiding  judge,  or, 
what  is  often  the  case,  all  the  judges  in  suc- 
cession, interpme  ever  si>  formidable  objec- 
tions, there  is  no  fluttering  among  the 
counsel  at  meeting  unexpected  difficul- 
ties, and  no  feeling  of  disappointment 
among  the  judges  at  having  objections 
eatisfactorily  and  conclusively  answered. 


There  seems  to  be  no  pride  of  opinion 
among  the  judges,  no  unwillingness  to 
yield  a  first  impression,  but  rather,  on  the 
contrary,  a  feeling  of  satisfaction  to  have 
it  corrected  if  it  were  wrong. 

In  short,  one  cannot  spend  an  hour  in 
one  of  these  courts,  and  not  feel  that  the 
courts  are  far  more  the  courts  of  the  people 
than  of  any  other  interest.  Not  that  the 
interests  of  influential  parties  are  any  less 
regarded  or  respected  than  those  of  infe- 
rior standing;  but  from  the  natural  pre- 
sumption that  the  cases  of  parties  of 
means  and  position  will  be  likely  to  be 
more  carefully  investigated  and  thoroughly 
argued  than  those  of  persons  who  are  less 
expensively  represented,  it  will  always  be- 
come the  duty  of  upright  and  impartial 
judges  to  look  carefully  to  the  protection 
of  the  rights  and  interests  of  those  who 
have  no  one  else  to  look  after  them.  Tins 
was  wonderfully  illustrated  in  the  late 
trials,  under  special  commission,  both  at 
Manchester  and  Dublin.  In  both  these 
cases  the  accused  were  arraigned  for 
alleged  crimes  aimed  most  directly  at  the 
quiet  and  good  order  of  society,  in  one 
case  a  treasonable  conspiracy  against  the 
Government,  extending  through  a  very 
considerable  number  of  disaffected  per- 
sons, and,  in  the  other,  the  deliberate  as- 
sassination of  one  of  the  police,  in  open 
day,  and  in  cold  blood,  for  the,  avowed  pur- 
pose of  rescuing  a  prisoner  in  acknowledged 
lawful  custody!  But  in  all  the  trials,  be- 
fore both  these  commissions,  the  delibera- 
tion and  watchfulness  of  the  judges,  to 
reach  the  exact  truth  in  all  the  oases,  was 
so  marked  and  undisputed,  that  no  pri- 
soner was  heard  to  utter  the  least  com- 
plaint in  regard  to  the  fairness  and  justness 
of  his  trial.  And  in  the  case  of  those  pri- 
soners who  chose  not  to  be  defended  by 
counsel,  the  judges  literally  performed 
the  constructive  duty  assigned  by  the  com- 
mon law  of  supplying  the  counsel  for  the 
prisoners,  in  making  repeated  suggestions 
to  the  prisoner  to  put  questions  favoring 
his  defence.  And  then,  the  summing  up 
of  the  judges,  in  all  these  cases,  was  so 
entirely  fair  and  full,  in  bringing  out  all 
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the  just  grounds  of  defence  on  the  part  of 
the  prisoners,  that  it  was  well  characterized 
by  some  of  the  journals  as  "  a  summing  up 
for  an  acquittal."  And  still,  there  was  no 
attempt  to  impeach,  or  bring  in  question, 
on  the  "part  of  any  one,  the  entire  propriety 
of  this  watchfulness  of  the  judges  to  secure 
an  impartial  trial  for  all  the  prisoners.  It 
seems  to  be  comprehended  here,  that  the 
only  sure  way  to  convict  a  guilty  man  be- 
fore a  jury,  is  to  give  him  all  possible 
chance  of  acquittal. 

And,  during  the  present  week,  in  the 
Court  of  Common  Pleas,  before  Lord  Chief 
Justice  Boyfll  and  his  associates,  the  hear- 
ing of  a  motion  on  the  part  of  the  some- 
what notorious  Miss  Fray,  was  well  calcu- 
lated to  test  the  patience  and  forbearance 
of  the  English  bench  in  regard  to  trouble- 
some suitors  who  choose  to  urge  their  own 
claims  personally  before  the  Court,  and 
thus  verify  the  maxim  in  regard  to  parties 
who  become  their  own  counsel.  This  lady 
had  been  long  in  controversy  before  the 
Court,  all  the  time  conducting  her  own  case, 
until  she  was  fairly  thrown  in  the  cause, 
aud  judgment  was  irrevocably  given  against 
her  j  when,  instead  of  paying  the  same  at 
once,  she  delayed  until  the  capias  ad  satis- 
faciendum was  placed  in  the  hands  of  the 
sheriffs  officer  and  she  committed  to  pri- 
son, and  then  tendered  the  amount  of  the 
payment  and  less  fees  than  were  due  to 
the  solicitors.  They  naturally  demanded 
the  entire  sum  due,  as  every  lawyer  un- 
derstands was  their  right.  But  Miss  Fray, 
knowing  nothing  of  the  law  on  this  point, 
which  had  been  settled  for  fifty  years, 
chose  to  argue  the  matter  de  novo  as  res 
iniegra,  and  on  a  motion  for  rule  to  strike 
the  attorney's  name  off  the  roll,  was  very 
patiently  heard  to  the  end.  And  then, 
because  the  Court  could  not  adopt  her 
view,  she  threatened  the  Lord  Chief  Justice 
to  bring  the  case  before  the  Queen's  Bench 
in  error.  All  which  was  received  with  the 
utmost  quiet  and  equanimity  by  his  lord- 
ship, without  the  slightest  attempt  to  be 
witty  at  the  expense  of  the  good  lady,  or 
once  looking  at  the  bar  over  his  shoulder 
to  learn  whether  they  commiserated  his 


melancholy  condition.  And  the  same.,  and 
more,  i night  be  said  of  the  forbearing 
manner  in  which  the  somewhat  famous  Mrs. 
Yelvertoa  was  treated  by  the  House  of 
Lord |  a  few  months  since  in  arguing  an 
appeal  in  her  own  favor  brought  from  the 
decree  of  the  Court  of  Sessions  in  Scotland, 
Lord  Cranvrorth,  who  presided  at  the  trial 
in  the  absence  of  the  Lord  Chancellor 
Chelmsford,  manifested  a  degree  of  indul- 
gence almc&t  calculated  to  encourage  irre* 
gularitr,  not  to  use  any  more  expressive 
language,  which  would  be,  perhaps,  fairly 
justified  by  the  wonderful  pertinacity  and 
want  of  accommodation  manifested  by  the 
good  lady  during  the  trial. 

We  liave  extended  this  paper  further 
than  we  intended,  but  not  further  than 
seemed  needful  to  illustrate  our  pointy  that 
the  more  truly  independent  the  judges  are 
made,  the  more  securely  will  the  Courts 
become  an  asylum  and  a  defence  for  the 
innocent,  and  the  more  willingly  will  the 
people  acquiesce  in  the  conviction  and 
punishment  of  the  guilty.  And  we  de- 
sired, al?o,  to  bring  prominently  before  the 
profession  and  the  x^nbltc  the  vita]  truth 
that  the  only  reliable  security  for  all  pro- 
perty or  personal  rights  and  interests  rests 
in  an  impartial  and  fearless  ad  ministration 
of  public  anl  private  justice;  and  that  the 
just  principles  of  free  constitutional  govern^ 
ment,  of  which  we  are  all  so  justly  proud  in 
America,  cannot  stand  secure  for  all  time 
upon  any  other  ba*ts. 


NEW  PUBLICATIONS. 

American  Law  Rettew.  Boston, —  The 
April  number  contains  an  interesting  re* 
view  of  the  "Life,  Letters,  and  Speeches 
of  Lord  Plunk  ot, ' '  besides  the  usual 
amount  of  original  and  compiled  matter, 
to  winch  we  are  indebted  for  several  selec- 
tions which  appear  in  the  present  issue, 

American  Law  Register.  Philadelphia, 
— The  March  number  opens  with  an  obit- 
uary notice  of  Professor  Amos  Dean,  of  the 
Law  Department  of  Albany  University,  and 
one  of  the  editors  of  the  Magazine,  who 
died  suddenly  on  the  26th  of  January  last. 
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STATUTES  OF  CANADA— 31  VIC. 

The  Statutes  of  Canada^  passed  in  the 
first  part  of  the  Session,  have  been  issued 
in  a  separate  volume.  The  Imperial  Act 
for  the  union  of  Canada,  Nova  Scotia,  and 
New  Brunswick  is  prefixed  to  the  volume, 
together  with  the  Act  for  authorizing  a 
guarantee  of  interest  on  the  Intercolonial 
Railway  Loan.  Then  follows  the  Imperial 
Act  passed  2Uth  August,  1867,  to  amend 
the  Merchant  Shipping  Act  of  1854. 

The  Acts  passed  in  the  first  part  of  the 
first  session  of  the  first  Parliament  of  Can- 
ada are  twenty-one  in  number. 

Cap.  1.  An  Act  respecting  the  Statutes 
of  Canada.  This  settles  the  form  of  the 
enacting  clause,  the  interpretation  to  be 
given  to  various  words  and  phrases,  Ac, 
the  word  "  holiday"  being  made  to  include 
two  new  holidays,  namely,  Easter  Monday 
and  ABh  Wednesday. 

Cap.  II.  An  Act  respecting  the  office  of 
Speaker  of  the  House  of  Commons  of  the 
Dominion  of  Canada,  provides  that  the 
Speaker  leaving  the  Chair  may  call  upon  a 
member  to  act  as  Speaker  during  his  ab- 
sence. 

Cap.  III.  An  Act  relating  to  the  indem- 
nity to  members,  and  the  salaries  of  the 
Speakers,  of  both  Houses  of  Parliament. 

Sec.  1  of  this  Act  continues  the  ridiculous 
provision  by  which  members  of  the  Senate 
and  of  the  House  of  Commons  receive  $6 
per  diem,  if  the  Session  does  not  extend 
beyond  thirty  days  j  but  if  the  Session  ex- 
tends beyond  thirty  days,  then  each  mem- 
ber is  entitled  to  $GGO  for  the  Session.  The 
practical  effect  of  this  grotesque  enactment 
is  tliat  there  never  is  nor  ever  will  be  a 
Session  of  less  than  30  days,  while  despe- 
rate efforts  are  constantly  made  by  the  un- 
scrupulous to  split  the  business  of  every 
year  into  two  Sessions. 

Sec.  12  fixes  the  salaries  of  the  Speakers 
of  the  two  Houses  at  $3,200  each. 

Cap.  IV.  An  Act  for  granting  Supplies, 
1867-8, 

Cap.  V,  An  Act  respecting  the  collection 
of  the  Be  venue,  &c. 

Cap*  VI .  An  Act  r espec  t  nig  the  Customs. 


Cap.  VII.  An  Act  imposing  Duties  of 
Customs,  with  the  Tariff  of  Duties  payable 
under  it. 

Cap.  Vin.  An  Act  respecting  the  Inland 
Revenue. 

Cap.  IX.  An  Act  to  impose  duties  on 
Promissory  Notes  and  Bills  of  Exchange. 
The  duty  on  notes  is,  one  cent  on  a  note 
of  $25;  two  cents  from  $25  to  $50;  three 
cents  from  $50  to  $100 ;  and  over  $100,  three 
cents  for  each  $100  or  fraction  of  $100. 
The  proper  mode  of  cancelling  the  stamp? 
is  for  the  maker  to  write  his  initials  on 
them ;  or,  to  write  or  6tamp  the  date  on 
them.  It  is  not  necessary  to  both  initial 
and  date. 

Cap.  X.  An  Act  for  the  regulation  of  the 
Postal  Service.  This  Act  introduced  sere- 
ral  important  changes,  which  are  too  well 
known  to  require  repetition.  The  most 
salutary  and  liberal  provision  was  the  re- 
duction of  letter  postage  from  five  cents  to 
three  cents  per  half  ounce. 

Sections  62-75  provide  for  Post  Office 
Savings  Banks,  which  will  pay  four  per 
cent  interest  to  depositors.  This  makes 
the  interest  one  cent  per  month  on  every 
three  dollars.  As  no  fraction  of  three  del 
lars  is  taken  into  account,  and  neither  the 
month  of  deposit  nor  the  month  of  with 
drawal,  the  calculation  of  interest  becomes 
a  very  simple  matter.  It  was  proposed,  *c 
believe,  to  make  these  deposits  insaisissdi' 
by  garnishment,  lest  the  department  should 
be  incommoded  by  attachments ;  but  thi> 
iniquitous  proposition  failed  to  become 
law.  Monthly  statements  of  these  deport? 
are  to  be  published  in  the  Canada  Gazeilr. 
and  will  be  looked  for  with  much  interest. 

Cap.  XI.  An  Act  respecting  Banks.  Sec. 
17  provides  that  no  Bank  shall,  after  t be- 
passing  of  this  Act,  incur  any  penalty  or 
forfeiture  for  usury;  and  any  Bank  may 
stipulate  for,  take,  reserve  or  exact  any 
rate  of  interest  or  discount  not  exceeding 
seven  per  centum  per  annum,  and  may  re 
ceive  and  take  in  advance  any  such  rate. 
but  no  higher  rate  of  interest  shall  be  re- 
coverable by  any  Bank. 

Cap.  XII.  An  Act  respecting  the  Public 
Works  of  Canada. 
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Cap.  XIII.  An  Act  respecting  the  con- 
struction of  "The  Intercolonial  Railway." 

Sec.  1.  Railway  to  connect  the  Port  of 
Riri&re  du  Loup  with  line  of  Railway  lead- 
ing from  city  of  Halifax,  at  or  near  the  town 
of  Truro.  Sec  3.  Construction  of  Railway 
to  be  under  charge  of  four  commissioners. 

Sec.  27.  Loan,  with  Imperial  guarantee, 
for  construction  of  road,  to  the  extent  of 
£3,000,000  sterling.  Sec.  32.  Government 
of  Canada  empowered  to  raise,  by  loan, 
without  imperial  guarantee,  the  further 
sum  of  £1,000,000  sterling. 

Cap,  XIV.  An  Act  to  protect  the  inha- 
bitants of  Canada  against  lawless  aggres- 
sions from  subjects  of  Foreign  Countries  at 
peace  with  Her  Majesty. 

Cap.  XV.  An  Act  to  prevent  the  unlaw- 
ful training  of  persons  to  the  use  of  arms. 

Cap.  XVI.  An  Act  to  authorize  the  ap- 
prehension and  detention  of  such  persons 
as  shall  be  suspected  of  committing  acts  of 
hostility  or  conspiring  against  Her  Majes- 
ty's person  and  Government. 

Cap.  XVU.  An  Act  for  the  settlement 
of  the  affairs  of  the  Bank  of  Upper  Can- 
ada. 

Cap.  XVIII.  An  Act  to  authorize  the 
amalgamation  of  the  Commercial  Bank  of 
Canada  with  any  other  Bank,  &c. 

Cap.  XIX.  An  Act  to  amend  "The 
rrand  Trunk  Arrangements  Act,  1862," 
and  for  other  purposes. 

Cap.  XX.  An  Act  to  incorporate  the  St. 
Lawrence  and  Ottawa  Railway  Company. 

Cap.  XXI.  An  Act  to  amend  Acts  in- 
corporating and  relating  to  the  Canadian 
Inland  Steam  Navigation  Company,  and 
to  change  its  corporate  name  to  that  of 
the  Canadian  Navigation  Company,  and 
for  other  purposes. 


JUDICIAL  CHANGES  IN  GREAT  BRI- 
TAIN. 

The  number  of  changes  in  the  English 
Judiciary  has  been  unusually  large  during 
the  last  two  years,  and  several  important 
appointments  have  been  made  within  the 
*ast  few  months. 


Early  in  the  yoarr  .Sir  John  Holt,  who 
was  recently  appointed  one  of  the  two 
Lords  Justices  of  Appeal  in  Chancery,  in 
the  place  of  Lord  Justice  Turner,  deceased, 
was  attacked  by  paralysis.  It  was  at  first 
stated  that  mtnd  and  memory  were  not 
affected  by  the  attack,  and  that  I-rord  Jus- 
tice Rolt  would  be  able,  after  a  brief  inter- 
val  of  repose,  to  resume  his  judicial  labors, 
But  in  view  of  the  large  amount  of  busi* 
ness  before  the  Court,  which  would  not 
admit  of  delay,  Lord  Justice  Rolt  thought 
proper  to  place  his  resignation  in  the 
hands  of  the  Government.  Sir  John  Rolt 
was  an  able  Chancery  lawyer,  and  during 
the  short  time  he  occupied  a  seat  on  the 
bench,  fulfil  led  the  high  expectations 
which  had  been  formed  of  his  judicial 
ability. 

Sir  diaries  Jasper  Selwyn,  the  Solicitor* 
GeneralT  succeeded  Sir  John  Rolt,  Tim 
appointment  has  not  received  the  com- 
mendation usually  bestowed  on  judicial 
appointments  in  Great  Britain.  A  lead* 
ing  journal  speaks  of  him  as  lt  without 
judicial  experience,  with  very  moderate 
learning,  and  with  no  high  capacity  of  any 
kind."  He  want  born  in  1813,  called  to 
the  bar  in  18411,  received  his  silk  gown  in 
1859,  and  has  held  the  office  of  Solicitor* 
General  a  little  over  half  a  year.  The  re* 
cent  statute  which  empowers  one  Lord 
Justice  to  sit  alone  in  hearing  appeals, 
renders  this  appointment  the  more  unfit* 
The  Law  Times  nays  r.  u  The  result  must 
be  palpably  ridiculous,  if  Sir  Charles  Sel* 
wyn,  sitting  alone,  is  to  have  power  to 
reverse  the  decisions  of  the  learned  Vice* 
Chancellors  and  the  Master  of  the  Rolls, 
all  of  whom,  we  may  say  without  disre* 
spect,  are  more  eminent  and  capable  law- 
yers than  himself/1  The  vacant  place  was 
offered  to  Sir  Roundel!  Palmer,  but  was 
declined,  as  he  is  certain,  on  the  coming 
in  of  a  Liberal  Ministry,  to  bo  made  Lord 
Chancellor  and  is  unwilling  at  present  to 
leave  his  enormous  practice  at  the  bar. 

Mr.  William  Baliol  Brett,  Q-C,  succeeds 
Sir  Charles  Selwyn  as  Solicitor-General. 
He  was  a  member  of  the  Common  Law  bar, 
as  was  also  the  present  Attorney- General, 
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Sir  J.  B.  Karslake.  It  has  been  usual,  of 
late  years,  to  take  one  of  the  law-officers 
of  the  Crown  from  the  Chancery,  and  one 
from  the  Common  law  bar.  Mr.  Brett 
was  born  in  1817,  was  called  to  the  bar  in 
1846,  and  appointed  Qeeen's  Counsel  in 
1860. 

Lord  Chelmsford  has  resigned  the  Lord 
Chancellorship,  and  is  succeeded  by  Lord 
Cairns,  who  was  appointed  one  of  the 
Lords  Justices  of  Appeal  in  Chancery,  on 
the  resignation  of  Sir  James  L.  Knight 
Bruce.  During  the  short  time  that  Lord 
Cairns  has  been  on  the  bench,  he  has  dis- 
played the  highest  judicial  capacity,  and 
bids  fair  to  become  one  of  the  greatest 
Equity  judges  of  modern  times. 

The  place  vacated  by  Lord  Justice  Cairns' 
elevation  to  the  woolsack  has  been  filled  by 
the  promotion  of  Sir  William  Page  Wood, 
.  who  has  for  many  years  been  one  of  the 
Vice-Chancellors.  Lord  Justice  Wood  has 
had  great  experience  as  an  Equity  judge, 
and  his  appointment  has  given  .general 
satisfaction.  Mr.  Giflard,  Q.C.,  a  leading 
member  of  the  Chancery  Bar,  succeeds  to 
the  vacant  Vice-Chancellorship. 

Sir  William  Shee,  one  of  the  puisne 
judges  of  the  Queen's  Bench  since  1864, 
died  on  the  20th  of  February,  after  a  very 
short  illness.  This  event  has  caused  uni- 
versal and  profound  regret  throughout  the 
profession  in  England.  The  Law  Times 
speaks  of  "the  prominent  position  this 
eminent  man  had  held  at  the  bar  for  such 
a  number  of  years,  the  intense  popularity 
which  his  many  admirable  qualities  had 
won  for  him  in  a  profession  generally  so 
hypercritical,  and  the  importance  of  his 
appointment  as  a  vindication  of  the  pro- 
fession from  any  narrow-minded  feelings 
of  religious  bigotry."  Mr.  Justice  Shee 
was  a  Roman  Catholic.  He  was  born  in 
1804,  and  was  called  to  the  bar  in  1828. 
The  Law  Times  says :  "He  joined  the  Sur- 
rey sessions ;  and  both  there  and  on  circuit 
his  business  increased  with  unusual  rapid- 
ity, so  much  so  that  he  obtained  the  coif 
when  of  only  twelve  years'  standing.  While 
still  in  the  outer  ranks,  he  had  won  a  high 
reputation  for  eloquence  and  those  other 


qualities  which  make  a  successful  leader, 
more  particularly  by  the  manner  in  which 
he  conducted  a  ease  which  at  the  time  ex- 
cited a  great  deal  of  attention,  and  which 
is  usually  spoken  of  as  '  Joe  Punter's  case.' 
Punter  was  a  cottager  on  the  property  of 
Lord  Grantley,  whose  cottage  had  been 
pulled  down,  and  who  sued  his  Lordship 
for  trespass  in  formd  pauperis.  Mr.  Shee 
being  his  counsel,  a  verdict  was  found  for 
the  plaintiff  for  £50.  A  new  trial  was 
granted  on  the  ground  of  the  verdict  being 
against  evidence.  Mr.  Shee  again  appeared 
for  Joe  Punter ;  a  second  time  the  jury 
found  for  the  plaintiff  this  time  for  £100 
damages.  A  new  trial  was  again  obtained, 
and  in  the  third  trial  a  crowning  proof  was 
given  of  the  power  and  brilliancy  of  Mr. 
Shee' s  advocacy,  by  the  jury  finding  a  ver- 
dict for  £150.  The  Court  above,  on  ano- 
ther application  for  a  rule,  refused  it,  and 
they  said  they  did  so  in  mercy  to  the  de- 
fendant. It  is  needless  to  trace  Mr.  Shee's 
subsequent  professional  triumphs ;  his 
manly  bearing,  his  high  character  for  un- 
blemished integrity,  his  fascinating  man- 
ner, but,  above  all,  his  eloquence,  insured 
for  him  a  large  practice  and  distinguished 
position,  and  left  him,  after  the  advance- 
ment of  Thesiger  and  Cockburn  to  the 
bench,  undoubtedly  the  most  prominent 
figure  at  the  English  bar.  His  name  is 
identified  with  all  the  causes  ceUbres  of 
modern  times,— the  Hudson  v.  Shade  case, 
the  Bewicke,  the  Palmer,  the  RoupeU  cases, 
and  a  host  of  others,  that  at  this  moment 
we  cannot  recollect.  In  the  year  in  which 
he  obtained  the  coif,  he  had  greatly  in- 
creased his  reputation  as  a  lawyer  by  his 
publication  of  an  edition  of  Lord  Tenter- 
den's  book  on  Shipping,  another  edition 
of  which  he  brought  out  only  last  year; 
also  by  his  edition'  of  Marshall  on  Marine 
Insurance.  It  was  on  Ms  own  circuit  that 
Sergeant  Shee  was  in  his  glory.  He  was 
there  the  idol  of  all ;  and  as  leader  he 
exercised  a  sway  such  as  no  man  had  ever 
done  before,  or  probably  will  again,  found- 
ed both  on  affection  and  respect.  As  a 
peacemaker  among  many  elements  often 
dhcordant,  he  shone  conspicuously.    His 
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genial  and  irresistible  influence  healed 
ererj  dispute,  and  put  an  end  to  every 
contention.  Few  who  have  been  at  the 
Horns  Circuit  Mess  will  easily  forget  the 
bappr  and  graceful  speeches,  so  character- 
ized >y  good  taste  and  genuine  feeling,  of 
Sergeant  Shee;  his  kind  encouragement 
given  to  the  young  and  timid;  and  the 
genuiie,  friendly  tone,  adopted  by  him  to 
all,  so  free  from  affectation  of  self-asser- 
tion. So  long  employed  in  cases  where 
able  advocacy  rather  than  an  acute  know- 
ledge of  legal  technicalities  was  required, 
in  the  calm  atmosphere  of  the  judicial 
bench,  Sergeant  Shee  was  not  in  his  ele- 
ment and  failed  to  prove  as  effective  a 
judge  as  many  men  of  much  less  note." 

Mr.  Justice  Shee- s  successor  is  Mr.  James 
Hannen.  Mr.  Hannen  is  a  Liberal  in 
politics,  but  his  nomination  seems  to  meet 
with  the  approval  of  all  parties.  The  Law 
Times,  which  is  of  decidedly  Conservative 
leanings,  closes  an  article  in  which  it 
speaks  of  the  new  judge  "as  an  excellent 
lawyer  and  a  very  accomplished  man,"  by 
saying:  "  It  is  rarely  we  have  had  as  grati- 
fying a  task  as  to  address,  on  behalf  of  the 
profession,  these  few  words  of  welcome  to 
Mr.  Justice  Hannen." 

The  last  appointment  we  have  to  notice 
is  that  of  Mr.  T.  D.  Archibald,  of  the  Home 
Circuit,  to  succeed  Mr.  Hannen,  in  the  office 
of  Junior  Counsel  to  the  Crown,  or,  as  it  is 
vulgarly  called,  "  the  Attorney  General's 
Devil." 


RECENT  ENGLISH  DECISIONS. 

Appeal.  1. — The  Queen  in  Council  has 
jurisdiction  of  an  appeal  from  the  colonies 
in  criminal  as  well  as  in  civil  cases  j  but,  in 
a  criminal  case,  an  appeal  will  be  granted 
only  under  special  circumstances.  Regina 
v.  Bertrand,  Law  Rep.  1  P.  C.  520. 

2.  Leave  to  appeal  from  a  conviction  of 
a  colonial  court  for  a  misdemeanor  having 
been  granted,  subject  to  the  question  of 
the  jurisdiction  of  the  Privy  Council  to 
entertain  the  appeal,  and  it  appearing 
that  since  such  leave  the  appellant  had 
received  a  free  pardon,  the  Judicial  Com- 


mittee of  the  Privy  Council  declined  to 
enter  upon  the  case,  and  dismissed  the 
appeal.  Levien  v.  Regina,  Law  Rep.  1  P. 
C.  536. 

Award. — A  statute  directs  that  an  &rhi* 
trator  shall  make  his  award  within  a  cer- 
tain time  after  he  ^  shall  have  entered  on 
the  reference.*1  Meld,  that  an  arbitrator 
enters  on  a  reference,  not  when  he  accepts 
the  office,  or  gives  notice  of  his  intention 
to  proceed ,  but  when  he  enters  into  the 
matter  of  the  reference,  either  with  parties 
before  him  or  ex  parte.  Baker  v.  Stephens, 
Law  Rep.  2  Q.  B.  523, 

Bill  of  Lading.— A  bona  fide  assignee  for 
value  of  a  bill  of  lading  is  entitled  to  the 
goods  named  therein,  if  he  had  no  notice 
of  fraud  or  insolvency  in  the  person 
assigning  to  him,  and  if  such  person  had 
authority  to  transfer  the  bill  of  lading. 
Hie  Argentina  law  Rex>.  1  Adm.  and  Ecc. 
370. 

Champerty. — The  plaintiff  agreed  to  share 
with  a  solicitor  the  profits  arising  from  the 
successful  prosecujion  of  a  suit  to  establish 
his  title  to  property,  on  being  indemnified 
against  the  costs.  Held,  that  though  the 
contract  amounted  to  cliamperty  and 
maintenance,  yet  the  plaintiff  was  not  dis- 
qualified from  suing,  since  his  title  was 
vested  in  him,  before  the  illegal  contract, 
A  decree  was  made  in  his  favor,  but  with- 
out costs.  Hilton  v.  Woods,  Law  Rep.  4 
Eq.  432. 

Collision.  —  I.  When  a  collision  takes 
place  in  which  both  vessels  are  to  blame, 
the  master  and  crew  of  one  cannot  sue  for 
salvage  for  having  saved  the  cargo  of  the 
other  from  perils  resulting  from  the  colli- 
sion. Cargo  ex  Capella,  Law  Rep.  1  Adm. 
and  Ecc.  356, 

2.  If  the  crew  of  a  ship  have  contributed 
to  a  collision  by  not  keeping  a  sufficient 
look  out,  though  the  pilot  is  also  to  blame, 
yet  the  owners  are  liable.  The  Velmquez} 
Law  Rep.  1  P,  C.  494. 

Confession. — The  prisoner's  master  called 
him  up,  and  said,  li  You  are  in  the  pre- 
sence of  two  police  officers,  and  I  should 
advise  you,  that,  to  any  question  put  to 
you,  you  will  answer  truthfully,  so  that,  if 
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you  have  committed  a  fault,  you  may  not 
add  to  it  by  stating  what  is  untrue."  He 
afterwards  added,  "Take  care;  we  know 
more  than  you  think."  Held,  that  a  state- 
ment then  made  by  the  prisoner  was  ad- 
m i ;-.-: i ble  against  him  on  his  trial  for  larceny. 
Regina  v.  Jarvis,  Law  Rep.  1  C.  C.  96. 
{Note* — This  question  of  the  propriety  of 
admitting  proof  of  confessions  made  on 
solicitation,  has  repeatedly  come  up  dur. 
ing  the  present  term  of  the  Court  of 
Queen's  Bench  at  Montreal.  It  seems  to 
us  that  Mr.  Justice  Drummond's  decisions 
have  carried  the  rejection  of  such  testi- 
mony somewhat  farther  than  the  above 
ruling  at  least  would  warrant. — Ed.) 

Directors. — 1.  Where  a  person  who  has 
been  drawn  into  a  contract  to  purchase 
shares  by  the  fraudulent  misrepresenta- 
tions of  directors,  brings  a  suit  to  rescind 
the  contract,  the  misrepresentations  are 
imputable  to  the  company.  But  if  such 
person,  instead  of  seeking  to  set  aside  the 
contract,  sues  for  damages  for  deceit,  he 
can  maintain  such  action  only  against  the 
directors,  and  not  against  the  company. 
Western  Bank  of  Scotland  v.  Addte}  Law 
Rep.  1  H.  L.  Sc.  145. 

2,  If  the  articles  of  a  company  do  not 
prescribe  how  many  directors  shall  be  a 
quorum,  the  number  who  usually  act  in 
conducting  the  business  will  be  a  quorum. 
A  forfeiture  of  shares  by  two  out  of  six 
directors  held  valid.  Lyster's  Casey  Law 
Rep.  4  Eq.  233. 

Evidence. — 1.  The  prisoner,  an  attorney, 
was  indicted  for  perjury,  in  having  sworn 
that  there  was  no  draft  of  a  certain  paper 
made  by  his  client.  No  notice  to  produce 
the  draft  ]iad  been  given  to  the  prisoner  j 
and,  on  the  trial,  it  was  proved  to  have 
been  Last  seen  in  his  possession.  Held, 
that  secondary  evidence  of  its  contents  was 
inadmissible.  Regina  v.  Elworthy}  Law 
Hep,  ICC.  303. 

2.  On  a  trial  for  felony  in  a  colony,  the 
jury  disagreed  j  on  a  new  trial,  some  of 
the  witn eases  having  been  resworn,  their 
evidence  on  the  former  trial  was  read  to 
them  from  the  judge's  notes,  both  the 
prosecution    and     the    prisoner    having 


liberty  to  examine  and  cross  examine. 
Semble,  that  this  was  irregular,  and  could 
not  be  cured  by  the  prisoner's  consent. 
Regina  v.  Bertrand\  Law  Rep.  1  P.  C.  520. 
(Note. — This  case  reminds  us  of  a  coimra- 
nication  made  to  us  last  April,  which  has 
been  overlooked.  We  were  informed  tint 
in  the  case  of  Thomas  Wilson,  tried  for 
murder  at  Caughnawaga,  in  the  Court  of 
Queen's  Bench  at  Montreal,  the  jury,  on 
the  23rd  of  April,  had  to  be  discharged  in 
consequence  of  the  serious  illness  of  one 
of  their  number.  A  new  jury  being  sworn 
in,  the  evidence  already  given  was  read  to 
the  jury  from  the  judge's  notes,  the  wit- 
nesses being  resworn,  and  in  attendance. 
This  appeared  to  us  at  the  time  a  serious 
innovation,  and  the  Privy  Council  have 
decided  its  illegality. — En.) 

Indictment.  —  An  indictment,  charging 
the  prisoner  with  neglect  to  provide  food 
and  clothing  for  his  child,  sufficiently  avers 
his  ability  to  provide,  it  being  implied  in 
the  word  "neglect."  Regina  v.  Rylandj 
Law  Rep.  1  C.C.  99. 

Insanity. — If  disease  be  once  shown  to 
exist  in  the  mind  of  a  testator,  it  matters 
not  that  it  is  discoverable  only  when  the 
mind  is  addressed  to  a  certain  subject,  to 
the  exclusion  of  all  others,  or  that  the  sub- 
ject on  which  it  is  manifested  has  no  con- 
nection with  the  testamentary  disposition ; 
and  if  a  diseased  state  of  mind  is  proved  to 
have  once  existed,  the  burden  of  proving 
restored  health  lies  on  those  who  assert  it. 
The  question  of  insanity  is  a  mixed  one, 
within  the  range'partly  of  common  obser- 
vation, and  partly  of  special  medical  expe- 
rience j  and  the  Court,  in  searching  for  a 
conclusion,  must  inform  itself  of  the  gene- 
ral results  of  medical  observation,  and 
must  make  a  comparison  between  the  say- 
ings and  doings  of  the  testator  at  a  time 
when  the  disease  is  alleged  to  exist,  and 
(1)  his  sayings  and  doings  at  a  time  when 
he  was  sane,  or  the  sayings  and  doings  of 
those  persons  whose  general  temperament 
and  character  bear  the  closest  resemblance 
to  his  own,  and  (2)  the  sayings  and  doings 
of  insane  persons.  Smith  v.  Tebbiit,  Law 
Rep.  1P.&D.  398. 
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Malicious  Prosecution. — No  action  ftes  for 
a  malicious  prosecution  unless  the  prosecu-^ 
tion  has  failed ,  even  though  the  plain tiff 
has  been  convicted  under  a  statute  giving 
no  inpeaL  Basebi  V.  Matthews,  Law  Rep. 
2C.P.  084, 

Mi rriage. — In  Sco tland,  a  con nection 
commencing  in  adultery  may  become,  on 
the  parties  becoming  at  liberty  to  marry, 
matrimonial  by  consent,  and  habit  and 
repute  are  evidence  of  such  consent*  The 
Breadalbane  Ow^'Law  Rep.  1  H.  L.  Sc,  182, 

Master  and  Servant — An  action  will  lie 
for  enticing  away  the  plain  tiffs  servant, 
his  daughter,  though  it  he  not  alleged  that 
the  defendant  debauched  her,  or  that  there 
was  any  binding  contract  of  service  between 
her  and  the  plaintiff-  The  plaintiffs 
daughter,  nineteen  years  old,  resided  with 
him,  and  assisted  him  in  his  business.  By 
a  uetitious  letter,  dictated  by  the  defend- 
ant,  she  procured  her  mother's  consent  to 
leave  home  for  a  few  days,  when  she  left, 
and  the  defendant  took  her  to  a  lodging- 
house,  where  he  cohabited  with  her  for 
nine  days.  She  then  returned  home, 
Held,  that  there  was  a  sufficient  continuing 
relation  of  master  and  servant,  and  suffi- 
cient evidence  of  an  enticing  away,  to  main- 
tain  the  action.  Evans  v.  Walton}  Law 
Rep.  2  C.  P.  615. 

New  TriaL — The  Court  cannot  grant  a 
flew  trial,  on  the  appli cation  of  the  pris- 
oner, in  a  case  of  felony.  Itegina  v.  fier- 
trana\  Law  Rep.  1  P.  C.  520. 


PROVINCE    OF    QUEBEC. 

COURT  OF  QUEEN'S  BENCH, 

CAOW5  SIDE, 

TOE  QUEEN  F.  ROBERT  NOTMAN. 

Montreal,  April  22nd,  1868. 

Criminal  Law — Statements  by  Jury. 

Hela\  that  a  statement  made  by  the  jury 
previous  to  giving  a  verdict,  that  a  news- 
paper  had  been  handed  to  them,  cannot  be 
recorded  on  the  register  of  the  Court. 

The  prisoner,  Robert  Notman,  was  tried 
on  an  indictment  charging  him  in  substance 
with   having    procured,    counselled,    and 


commanded  one  Alfred  Pat  ton  to  adminis- 
ter a  certain  noxious  thing  (ergot  of  rye) 
to  Margaret  Galbraith,  to  procure  mis- 
carnage.  The  jury  having  retired  to 
consider  their  verdict,  came  into  Court 
at  five  o'clock  and  asked  for  further 
explanation  of  the  indictment,  as  they 
thought,  from  the  statement  contained  in 
a  copy  of  the  Herald  newspaper  submitted 
to  them,  that  the  prisoner  was  indicted  for 
actually  administering  the  noxious  thing. 

The  copy  of  tho  newspaper  had  reached 
them  in  this  way  :  Certain  letters  written 
by  the  prisoner,  which  had  been  proved  at 
the  trial,  had  been  printed  in  the  newspa- 
per, and  the  presiding  judge  having  found 
that  they  were  correctly  printed,  direct*,  d 
the  Deputy -Clerk  of  the  Crown  to  allow 
the  jury  to  refer  to  the  printed  version. 
The  Deputy- Clerk  of  the  Urown,  however, 
by  inadvertence,  permitted  the  jury  to  take 
into  their  room  the  entire  newspaperr 
which  also  contained  a  report  of  the  evi- 
dence. 

Mr.  Justice  Drummond  expressed  his 
regret  at  the  inadvertence,  and  instructed 
the  jury  as  to  the  nature  of  the  indictment. 
The  jury  having  retired,  the  counsel  for 
prisoner,  Messrs.  Devlin  and  Kerr,  re- 
quested the  Court  to  direct  the  statement 
of  tho  jury  respecting  the  newspaper  to  he 
recorded  on  the  minutes. 

Dkum^ioxd,  J,  No  such  thing  was  ever 
known  in  England  or  here  as  to  record 
statements  made  by  the  jury.  The  appli- 
cation is  refused. 

The  jury  having  come  into  Court  again 
with  a  verdict  of  Guilty,  the  prisoners 
counsel  renewed  their  application, 

Devlin.  How  can  we  bring  the  matter 
up  again,  or  obtain  the  opinion  of  other 
judges,  unless  the  statement  of  the  jury  be- 
recorded  on  the  minutes? 

D  n  rut  mono,  J.  That  is  for  you  10  consi- 
der.    The  Court  rejects  the  application. 


SUMMARY  OF  RECENT  DECISIONS. 

Admiralty.— When  a  collision  occurs,  in 
consequence  of  deficiency  of  look  out  and 
management  on  board,  and  not  solely  from. 
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any  fault  or  neglect  of  the  pilot  in  charge, 
the  owner  of  the  vessel  in  fault  cannot  claim 
exemption  from  liability  for  the  damage 
caused  by  the  collision,  on  the  ground  that 
he  was  compelled  to  have  a  pilot  on  board. 
The  Secret,  V.  A.  C.  11 L.  C.  J.  294. 

Appeal. — An  appeal  made  within  eight 
days  from  the  rendering  of  a  judgment 
which  is  subject  to  revision,  is  premature. 
Beaulieu  v.  Charlton,  11  L.  C.J.  297. 

Costs. — Where  an  action  by  a  foreign 
plaintiff  has  been  dismissed  for  want  of  se- 
curity for  costs,  a  second  action  for  the  same 
•cause  of  debt  will  be  suspended  until  the 
costs  of  the  first  action  are  paid.  Dunlop 
v.  Jones,  11  L.  C.  J.  316. 

Distribution.  —  Hypothecary  creditors 
must  be  collocated  merely  on  the  net  pro- 
ceeds arising  from  the  specific  properties 
hypothecated  in  their  favor.  In  re  Lariviere, 
11 L. C.J.  265. 

Evidence. — The  evidence  of  a  witness  may 
be  contradicted  by  proving  by  another  wit- 
ness certain  statements  made  by  him  in  a 
conversation,  with  respect  to  which  conver- 
sation he  himself  had  not  been  interrogat- 
ed.   Methot  v.  Lalonde,  11  L.  C.  J.  301. 

Hypotheque. — A  kypotheque  acquired  on 
the  property  of  a  non  -trading  debtor,  whilst 
en  Oat  de  ddconfiture,  is  valid,  in  the  absence 
of  fraud.  McConnell  v.  Dixon,  11  L.  C.  J. 
300. 

Lease. — Where  a  lease  has  been  continued 
for  one  year  by  tacite  reconduction,  no  notice 
is  necessary  to  terminate  the  lease  thus  con- 
tinued, and  the  same  legally  expires  at  the 
end  of  the  year.  Lafiamme  v.  Fennell,  11 
L,  C.  J.  288. 

Marriage.  1.  A  marriage  between  two 
Roman  Catholics  will  not  be  annulled  for 
cause  of  impuissance,  until  after  the  sacra- 
ment of  marriage  has  been  annulled  by  ec- 
clesiastical authority.  Lussier  v.  Archam- 
bault,  11L.C.  J.  53. 

2.  A  marriage  between  two  Roman  Ca- 
tholics will  not  be  annulled  until  after  the 
sacrament  of  marriage  has  been  annulled 
by  ecclesiastical  authority.  Vaillancourt  v. 
Lafontaine,  11  L.  C.  J.  305. 

Bail-Bond. — After  the  expiration  of  the 
delay  of  one  month  accorded  for  the  sur- 


render of  a  defendant  by  his  Bail,  under  a 
bond  in  terms  of  sec.  11  of  ch.  87  C.  8.  L  C, 
the  liability  of  the  Bail  to  pay  the  plaintiff's 
debt  becomes  absolute.  Lynch  v.  Marfar- 
lane,  12L.  C.J.I. 

Recusation  o//i«^.— The  plain  tiff  had  in- 
stituted at  St.  Hyadnthe  ten  actions  qui 
lam  against  persons  who  were  alleged  to  be 
associated  in  partnership  for  the  construc- 
tion of  a  bridge  at  St.  Hyacinthe,  and  who 
had  traded,  without  filing  the  necessary  de- 
claration of  co-partnership.  Mr.  J  ustice  Si- 
cotte,  the  sole  judge  at  St.  Hyacinthe,  filed 
a  statement  in  the  record  to  the  effect  that 
he  had  been  one  of  the  partners  or  proprie- 
tors, but  had  ceased  to  be  so  in  1855.  Hdi. 
that  this  declaration  did  not  justify  the  re- 
cusation of  the  judge.  Leclere  v.  BUodam, 
12L.C.  J.  20. 

Capias. — The  defendant  was  arrested  at 
the  instance  of  the  plaintiff  under  a  war- 
rant of  arrest,  issued  by  a  Commissioner  for 
taking  affidavits  to  be  used  in  the  Superior 
Court,  and  which  empowered  the  gaoler  to 
detain  the  defendant  u  for  forty-eight  hours 
and  no  longer,  unless  before  the  expiration 
of  that  time  a  writ  of  capias  ad  responden- 
dum be  duly  served  upon  him."  No  writ  of 
capias  was  served  within  the  forty- eight 
hours,  but  the  defendant  was  detained  for 
two  days  longer,  when  the  writ  of  capias  is- 
sued in  this  cause  was  served  upon  him  in 
gaol.  Held,  that  the  detention  of  the  de- 
fendant after  the  expiration  of  the  period 
of  forty-eight  hours  was  illegal,  and  that  the 
arrest  made  under  the  writ  of  capias  while 
the  defendant  was  so  illegally  detained,  was 
void,  and  the  defendant  was  discharged 
from  custody,  upon  his  petition  to  that  ef- 
fect.    Hingston  v.  McKenty,  12L.  C.  J.  25. 

Evidence. — Copies  of  the  depositions  of 
witnesses  examined  in  another  cause  may 
be  filed  in  a  cause  proceeding  at  enqwte, 
for  the  purpose  of  discrediting  a  witness 
examined  therein.  O'Connor  v.  Brownj  1- 
L.C.J.  28. 


RECENT  AMERICAN  DECISIONS. 

Contract  by    Telegraph.— When  parties 
residing   at   a  distance  from  each  other 


Digitized  by 


Google 


April,  IS68J 


THE  CANADA  LAW  JOUKNAL, 


43 


igree  to  communicate  by  telegraph  in  their 
business  transactions ,  the  same  rules  apply 
\n  '  1^  termini ug  whether  a  contract  has  been 
made,  as  in  oases  of  communications  by 
letter,  Therefore  an  offer  accepted  by 
telegraph  constitutes  a  contract,  although 
The  party  making  the  offer  attempts  to  re- 
voke it  before  his  receipt  of  the  acceptance 
An  acceptance  by  letter  of  an  oflfcr  is  suffi- 
cient to  make  a  contract,  not  by  virtue  of 
sent  through  the  public  mail,  but 
because  it  is  an  overt  act,  manifesting  the 
intention  of  the  acceptor,  and  thus  making 
rhe  aggregaHo  menfium,  which  is  the  essence 
Of  a  contract.  Trevor  v.  Wood)  7  Am.  Law 
Register,  215. 

X<mgation* — The  fact  that  one  vessel 
carries  a  prohibited  light  doe?  not  absolve 
another  from  the  observance  of  the  caution 
iivl  nautical  skill  required  by  the  exigen- 
ce* of  the  case.  Although  a  white  light 
usually  represents  a  vessel  at  anchor,  an 
omission  to  wateh  the  light  and  ascertain 
from  its  bearings  whether  the  vessel  is  in 
motion,  U  a  negleet  of  ordinary  care  and 
-kill,  and  makes  the  collision  the  result  of 
mutual  fault.  There  may  be  circumstances 
under  which  a  vessel  that  is  unable  to  show 
the  proper  lights  may  nevertheless  con- 
tinue her  voyage  at  night.  Gre&Ung  v. 
burner  Grey  Eagle,  7  Am.  Law  Kegister, 

Signature  by  Mark. — A  note  signed  by  a 
mark  may  be  valid  against  the  signer, 
though  there  be  no  subscribing  witness, 
Willoughby  v*  Noulion,  Sup,  Ct,,  N.  H. 

What  is  a  Notef^k  promissory  note  or 
:  1,  to  come  within  the  rules  for  the  pro- 
tection of  the  holders  of  mercantile  paper, 
must  be  payable  absolutely  at  some  period, 
not  depending  on  a  contingency,  nor  pay- 
able out  of  a  particular  Tund*  Skillcn  v. 
Richmond.  4S  Barb, 

Bmlroad  Company  —  Negligence.  —  It  is 
negligence  for  a  passenger  on  a  railroad 
train  to  put  his  arm  out  of  the  car  window ; 
and  if  the  facts  are  undisputed  that  the 
injury  resulted  from  this  cause,  the  Court 
should  pronounce  it  negligence  as  a  matter 
$  law.    There  ni  vy  be  qualifying  circum- 


stances in  the  condition  of  the  passenger 
which  would  make  special  care  the  duty  of 
the  carrier,  but  such  facts  should  be  proved 
as  part  of  the  ease.  Pittsburgh  and  Con- 
nellwille  Railroad  Company  v.  MeClttrgf  7 
Am,  L.  R.  277,  (The  action  in  this  case 
was  brought  by  a  passenger  whose  arm  was 
injured  while  he  was  sitting  in  the  car  with 
his  elbow  protruding  beyond  the  window 
sill.  Chief  Justice  Thompson,  in  giving 
judgment,  reasoned  thus:  "A  passenger, 
on  entering  a  railroad  car,  h  to  be  pre- 
sumed to  know  the  use  of  a  seat,  and  the 
use  of  a  window  j  that  the  former  is  to  sit 
in,  and  the  latter  is  to  admit  light 
and  air.  Bach  has  it 4  separate  use. 
The  fleat  he  may  occupy  in  any  way  most 
c  -tn  for  table  to  himself.  The  window  he 
has  a  right  to  enjoy,  but  not  to  occupy* 
Its  uwe  is  for  the  heneJH  of  all,  n  »t  for  the 
comfort  alone  of  hirn  who  has  by  accident 
got  nearest  lo  it.  If,  therefore,  he  sit  with 
Ms  elbow  in  it,  he  does  so  without  autho- 
rity, and  if  he  allows  it  to  protrude  out  of 
it,  and  in  injured,  is  this  due  care  on  his 
purt?  He  was  not  put  there  by  the  car- 
rier, uor  invited  to  go  there ;  nor  misled  in 
regard  to  the  fact  that  it  is  not  part  of  his 
seat,  nor  that  its  purposes  were  not  exclu- 
sively to  admit  light  and  air  for  the  benefit 
of  all.  His  position  isT  therefore,  without 
authority.  His  negligence  consists  in 
putting  his  limbs  where  they  ought  not  to 
be,  and  liable  to  be  broken,  without  his 
ability  to  know  whether  there  is  danger  or 
not  approaching.'7) 

Landlord  find  TenanL—Whert  the  land^ 
lord  and  owner  of  the  premises  in  fee, 
claiming  that  the  term  has  expired,  enters 
without  process  and  without  force,  during 
the  temporary  absence  of  the  tenant,  the 
latter  has  no  ri^ht  to  take  the  law  into  his 
own  hands,  and  attempt  to  dislodge  the 
former  by  force.  The  landlord,  being  in 
the  actual  possession,  has  a  right  t>>  main- 
tain it,  and  to  use  force,  if  necessary*  for 
that  purpose.    Sage  v.  Harpmdinfc  49  Barb, 

B taints  of  Limitations— Commcne^menl  of 
5«ito.--A  suit  is  to   be  regarded  as  com- 
menced so  as  to  avoid  the  Statute  of  Limi- 
ations,  when  the  writ  is  completed  with  the 
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purpose  of  making  immediate  service.  Ma- 
son v,  Cheney,  Sup,  Ct.,  N,  H. 

Contract  —  Singular  Suit.  —  Peres  was 
preacher  and  teacher  in  a  synagogue, 
under  an  entire  contract.  But  he  kept  a 
shop  on  Saturday,  and  his  congregation 
dismissed  himi  whereupon  be  sued  for 
hie  salary  during  the  entire  term.  Held, 
that  these  facts,  if  proved,  justified  the 
dismissal ;  but  that  evidence  of  the  testi- 
mony before  the  Church  was  not  admis- 
sible, without  the  production  of  the  wit- 
nesses.— Children  of  Israel  v.  Peresf  2  Cold- 
well,  620. 

Railroad*^ A  party  whose  cattle,  without 
fault  on  his  part,  escape  from  his  enclo- 
sure, and  wander  on  to  a  railroad  track, 
and  are  there  killed  by  alleged  care  lean- 
ness in  not  slackening  the  speed  of  the 
locomotive,  cannot  recover  for  the  loss 
from  the  railroad  company.  Price  v.  JSr. 
J.  J?  i?,,  30  N.  J,  229. 


Rights  of  Mortgagee  of  Stocs, — The 
case  of  Lang  ton  0,  Waito,  in  which  Vice- 
chancellor  Halins  gave  judgment  last  Sat- 
urday, is  another  case  of  considerable 
moment  to  the  dealers  and  speculators  in 
stocks  and  shares.  Disencumbered  of  de- 
tails, the  facts  were,  briefly,  that  the  plain- 
tiff, through  his  brokers,  mortgaged  a 
quantity  of  G  rand  Trunk  Canada  Railway 
Btock  to  the  defendants,  who  were  stock 
brokers,  for  a  three  months'  loan.  Dur- 
ing the  interval  the  defendants  sold  the 
stock,  and  tho  price  having  fallen  at  the 
end  of  the  three  month*,  realized  a  profit 
of  about  £3,UU0,  The  plaintiff  claimed 
tliat  the  defendants  moat  account  to  him 
for  the  proceeds  of  this  sale.  The  defence 
was :  firstly ?  that  there  was  no  privity  be- 
tween the  plaintiff'  and  the  defendants  \ 
this  objection  was  clearly  tm tenable  j  and, 
secondly,  tliat  by  the  rules  of  the  tftock 
Exchange,  the  holders  of  stock  can  deal 
with  it  as  they  please.  Upon  this  point 
there  was  a  conflict  of  evidence.  The 
Vice-Chancellor  concluded  there  was  no 
such  usage,  nor  do  we  see  how  there  could 
be  a  usage  so  one  sided  in  its  operation. 


And  he  held,  finally,  assisting  himself  h\ 
the  decision  in  ex  parte  Denisou   (3  Yes, 

552),  that  the  mortgagees  must  account  w 
the  plaintiffs  for  the  amount  received  kt 
the  stock — Solicitor**  Journal. 

Digest  of  English  Law  Cojdossiox.— TL: 
following  letter  lias  recently  been  forw^i 
ed  to  the  several  Inns  of  Court,  bv  Mr 
Godfrey  Lushington,  tho  Secretary  to  die 
Commission : — 

"  Digest  of  Law  Commission* 
''Lincoln's  Inn^  22nd  Nov.,  1867. 

"Sir,—  I  am  directed  by  H,  M.H£  Com- 
missioners for  inquiring  respecting  a  Digest 
of  Law  to  state  to  you,  for  the  informative 
of  the  Benchers,  that  the  Ojmmissiontr^ 
in  their  first  report  to  the  Queen,  per*  it 
as  their  opinion,  that  a  Digest  of  Law  L* 
expedient,  and  recommended  that  a  jwr 
tion  of  the  Digest,  sufficient  in  extent  to 
be  a  fair  specimen  of  the  whole,  should  U 
in  the  first  instance  prepared,  which  *pec; 
men,  they  submitted,  might  be  convrti 
ionlly  executed  under  their  superior 
ence.  The  Commissioners  now  pnopoa?. 
with  the  authority  of  H,  M.Ts  GoveramesL 
to  proceed  with  the  preparation  of  *p*>.v 
men  Digests,  such  m  they  have  recflm 
mendedj  of  certain  portions  of  the  b* 
The  subjects  they  have  selected  for  thi* 
purpose  are  the  following : — 

(1)  Bills  of  Exchange,  including  Promi* 
sory  Notes,  Bank  Notes,  and  Cheques. 

(2)  Mortgage,  including  Lien, 

(3)  Rights  of  Way,  Water  and  Light  w  I 
other  Easements  and  Servitudes, 

4iThe  Commissioners  are  desirou*  » 
obtain  for  this  undertaking  the  co^pi J 
tion  of  the  Bar,  and  they  accordingly  ^* 
pose  to  intrust  the  preparation  of  a  sp^s 
men  Digest  of  the  J  jaw  under  each  of  tin^ 
head*  to  a  gentleman  of  the  Bar,  to  be  * 
lected  by  them,  with  liberty  to  bini  i-' 
associate  wiih  himself  another  member  cf 
the  Bar,  to  be  nominated  by  him,  >»* 
approved  of  by  the  Commissioner*,  Tfc 
gentlemen  selected  will  be  required  N 
execute  the  several  specimens  in  erf" 
mity  with  the  views  expressed  in  the  Cow 
miBsioners'    First  Report,  and  their  1*1 
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will  be  subject  to  the  general  superintend- 
ence of  the  Commissioners.  The  speci- 
mens, when  completed  and  approved  of  by 
the  Commissioners,  will  be  reported  to 
Her  Majesty,  with  the  names  of  the  gentle* 
men  by  whom  they  have  been  executed. 

"With  regard  to  remuneration,  the 
Commissioners  do  not  consider  themselves 
to  be  as  yet  in  a  position  to  determine  on 
the  amount :  and  they  think  that,  on  the 
whole,  the  most  acceptable  course  to  the 
profession  will  be,  that  the  sum  to  be 
paid  for  the  preparation  of  each  specimen 
should  be  fixed,  after  its  execution,  by  a 
committee  of  three  of  the  Commissioners ; 
for  which  purpose  the  Commissioners  pro- 
pose to  nominate  their  Chairman  (Lord 
Cranworth),  Sir  James  Wilde,  and  Mr 
Reiily.  The  Commissioners,  then,  with  a 
view  to  their  guidance  in  the  select  ion  of 
gentlemen  for  this  purpose,  suggest  that 
any  member  of  the  Bar,  willing  to  under- 
take the  preparation  of  one  of  the  speci- 
men Digests,  should,  on  or  before  the  last 
day  of  Hilary  Term  next,  send  in  to  the 
Commissioners  a  statement  of  such  his 
willingness,  accompanied  with,  — 

(1)  A  general  summary,  in  an  analytical 
form,  of  the  whole  matter  of  the  law  com- 
prised under  the  head  chosen  by  him. 

(2)  A  small  subdivision  of  the  same 
worked  out  in  detail,  as  an  example  of  the 
mode  in  which  he  would  propose  to  fill  up 
the  outline  furnished  by  his  analytical 
summary. 

(3)  Any  general  observations  he  may 
think  relevant  respecting  the  execution 
either  of  the  portion  of  the  Digest  that 
will  embrace  the  particular  subject  chosen 
by  him,  or  of  the  Digest  generally.    „ 

"The  Commissioners  would  not  object 
to  more  than  one  gentleman  combining 
in  executing  one  of  the  specimens,  and 
accordingly  joining  in  preparing  and  send- 
ing in  the  papers  indicated.  Godfrey 
Lushinoton,  .Secretary.' ' 

HKAVY  Costs* — What  may  be  called  an 
astounding  compensation  case  cropped  up 
in  the  Queen's  Bench  on  Thursday.  The 
arbitration  had  reference  to  damage  to  a 
bridge  belonging  to  a  company.    The  um- 


pire awarded  £100,    The  costs  were  £3000, 
of  which  the  umpire  received  £600. 

Nkw  York:   Code. — iSome   time  ago    we 
i*rinted  some  parts  of  this  code,  which  ap- 
peared to  us  to  be  admirable.     Wo  have 
aince  had  occasion  to  looV  into  it  more 
closely,  with  the  especial  object  of  seeing 
how  its  authors  treated  one  of  the  subjects 
set  by  the  Commissioners  in  England  for 
specimen  digests,    via,,    Easements,      We 
were   amaied:  the  brevity  of   the   digest 
is  simply   ludicrous,     A  suhjeet  to  which 
Gale  devoted  an   erudite  treatise   (which 
is  now  entering  a  fourth  edition),  and  to 
which,  moreover,  Dr.  Washburn,  an  Ame- 
rican writer,    has   given   his    very  careful 
it ud  learned  attention  in  a  far  larger  work 
than    Gate's,    which   has   just    been    pub- 
lished, is   disposed  of   in    th«  New  York 
code  in  a  few  paragraphs.     For   practical 
purposes  it   is  useless, —  it  is  a  mere  bite 
out  of  a   colossal   fruit.      As   a  guide  to 
those  inclined  tp  compote   for  the  honor 
of  framing  specimen   digests    of   English 
law,  it  affords  no  assistance;  indeed,  it  is 
rather  discouraging,  as  showing  how  great 
must  be  the  labor,  how  acute  tho  intellec- 
tual vigor,  which  shall  reduce  a  branch  of 
law  to  a  sot  of  propositions  capable  of  in- 
variable and  rapid  application. — Law  7H*nex. 
Loud  Wkksletdalb. — Perhaps  no  English 
lawyer,  as  a  lawyer,  hns  hod  so  extended 
a  reputation  in  America  of  late  years  as 
Lord   Wensleydale,  better  known    as  Mr. 
Baron   Parke,  whose  death,  in  his  eighty- 
sixth  year,  has  recently  been  announced. 
James  Parke  was  born  in  March,  1T82,  and 
was   called  to  the   bar  in  1813.      lie  was 
never  made  King's   counsel,   but  in  1S2S 
succeeded    Mr,   Justice    Holroyd    in    the 
Court  of  King's  Bench,    Six  years  later  he 
was  transferred  to  the  Court  of  Exchequer, 
where  he  sat  for  22  years.     The  opinions 
delivered  by  him  in  that  Court  nin  through 
thirty  volumes  of  reports,  from  the  second 
of  C  romp  ton  and  Meeson    to  the  last  of 
Exchequer,      During    almost    the    entire 
period,  he  was  the  senior  puisne  baron ; 
and  throughout  the   whole  22  yearsf   his 
distinguished  associate,  Mr,  Baron  Alder* 
son,  had  a  seat  on  *the  bench  beside  him. 
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In  1856,  Mr,  Justice  Parke  received  a  peer- 
age for  his  o mi  life  only.  This  important 
innovation,  which  threatened  to  work  a 
revolution  In  the  constitution  of  the  Upper 
House  was  stoutly  resisted  by  the  Peers, 
who  denied  the  power  of  the  Crown  to 
create  a  life  peerage ;  and  Lord  Wensley- 
dale  was  finally  granted  a  patent  to  him- 
self and  the  heirs  of  his  body,  in  the 
usual  form.  As  he  leaves,  however,  no 
son,  the  title  becomes  extinct. 

Lord  Brougham. — There  is  a  curious  liti- 
gation now  proceeding  in  reference  to  the 
memoirs  of  the  venerable  Lord  Brougham, 
wliich  liaa  equal  interest  for  the  legal  and 
and  the  literary  worlds.  It  appears,  from 
the  allegations  In  the  bill,  that  Lord 
Brougham  baa  been  engaged  for  many 
years  in  preparing  for  publication  elaborate 
"Memoirs  of  his  Life  and  Times,"  includ- 
ing his  correspondence  with  almost  all  of 
his  distinguished  contemporaries.  He  had 
employed  Dr,  Cauvin  to  assist  him  in  the 
revision  of  his  vast  accumulation  of  docu- 
ments, a  quantity  of  which  had  been  in- 
trusted to  the  Doctor  for  that  purpose,  and 
it  was  to  recover  these  that  the  suit  had 
been  commenced.  The  defendant,  Dr. 
Cauvin,  had  been  recommended  to  Lord 
Brougham  by  Mr.  Henry  Reeve,  and  Mr. 
John  Forster;  and  besides  the  manuscripts 
entrusted  to  him3  he  was  occupied  in  the 
arrangement  of  other  papers  at  Brougham 
Hall.  It  was  understood  that  the  Doctor 
was  to  act  only  as  selecter  and  corrector^ 
not  to  write  any  part  of  the  work  nor  to 
put  his  name  upon  the  title  page.  This 
was  in  186 ft.  Dr.  Cauvin  continued  his 
task,  in  constant  communication  with  Mr. 
William  Brougham,  who  acted  for  his  bro- 
ther J  and  then  on  his  invitation  he  went 
to  Brougham  Hall,  where  he  remained  for 
two  months,  busily  engaged  in  researches, 
returning  to  London  in  October,  and  carry- 
ing with  him  a  large  quantity  of  original 
letters  and  copies.  Before  he  left,  he 
agreed  with  Mr.  W.  Brougham  to  arrange 
the  first  volume  within  a  month,  for  the 
inspection  of  Mr.  Forster,  who,  after  revis- 
ing it,  was  to  forward  it  to  Lord  Brougham, 
at  Cannes*    Thw  volume  was  to  be  pub- 


lished early  in  the  spring  of  the  present 
year,  and  then  Dr.  Cauvin  was  to  proceed 
forthwith  to  prepare  the  second  volume. 
During  this  time  no  agreement  had  been 
made  for  remuneration.  In  December,  Br. 
Cauvin  requested  a  check  for  £200  or  £300 
on  account.  Mr.  Brougham  declined  to 
advance  so  large  a  sum,  but  offered  to  pay 
on  account  a  sum  that  would  bear  a  fair 
proportion  of  the  work  done  to  the  whole 
work,  and  asked  for  the  Doctor's  estimate 
of  his  services.  The  Doctor  named  it  at  a 
thousand  guineas.  This  was  objected  to 
by  Mr.  Brougham,,  who  demanded  the  pa- 
pers in  Dr.  Cauvin' s  possession,  which  were 
refused,  pending  the  dispute  about  the 
claim,  and  it  is  to  recover  these  papers  that 
appeal  is  made  to  the  Court  of  Chancery. 

The  question  is,  whether  the  demand  i* 
fair  and  reasonable.  Mr.  Forster,  than 
whom  no  man  is  more  competent  to  advise, 
says  that  it  is  not  so,  and  that  at  such  a 
sum  the  book  would  yield  no  profit.  The 
defendant  says  that  he  already  given  to  the 
work  an  entire  year,  and  that  he  has  read 
more  than  30,000  letters.  The  amount  of 
remuneration  to  which  he  is  entitled  is  a 
question  for  a  court  of  law.  Can  a  court  of 
equity  compel  him  to  give  up  the  paper* 
before  this  is  determined,  and,  if  so,  upon 
what  terms  ?  Perhaps,  on  paying  the 
amount  claimed  into  court  to  abide  the  re- 
ult.— The  Law  Times. 

A  story  that  reads  like  a  chapter  of  ro- 
mance was  told  to  the  registrar  of  the 
Chelmsford  County  Court  on  Saturday  last. 
A  young  girl  of  eighteen  appeared  before 
him  on  her  own  petition  to  be  adjudicated 
a  bankrupt  She  owed  £40  to  the  Crown, 
the  amount  of  a  recognizance  she  had  for 
feited  by  neglecting  to  appear  at  the  Cen- 
tral Criminal  Court  against  a  man  who 
had  attempted  to  murder  her.  This  man. 
named  Watkins,  seduced  her,  and  about 
a  year  ago  attempted  to  stab  her  to  death 
at  Buckhurst-hill,  where  she  then  lived 
with  her  father.  Though  she  had  neglected 
to  prosecute  him  on  his  trial,  her  first 
depositions  were  taken  as  evidence,  an^l 
he  was  sentenced  to  twenty  years'  penal 
servitude.    During  the  trial  she  had  been 
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under  the  care  of  his  father,  a  jeweller 
in  London,  and  had  been  sent  abroad. 
On  her  return,  she  was  apprehended  for 
her  debt  to  the  Crown,  and  seems  to  have 
found  no  protector,  her  own  father  being 
too  poor  to  release  her.  As  she  was  not  a 
trader,  the  registrar  said  he  could  not  deal 
with  her  case  at  present,  and  she  would 
have  to  remain  in  jail  till  March  next, 
when  he  would  see  what  could  be  done. — 
Law  Times. 

German  Law.  —  The  following  judicial 
anecdote,  the  scene  of  which  lies  in  Ger- 
many, illustrates  very  ludicrously  the  mat- 
ter of  fact  and  methodical  nature  of  the 
Teutonic  mind,  as  well  as  its  severe  adher- 
ence to  logic.  A  complaint  was  made  to  a 
magistrate  that  a  blow  had  been  given  in 
the  course  of  an  altercation,  but  the  witness 
who  was  relied  on  to  prove  the  assault 
could  only  say  that  he  heard  the  blow 
'iren,  as  he  was  at  the  time  in  a  certain  inn 
near  which  the  occurrence  had  taken  place. 
The  defendant,  who  denied  giving  the 
blow,  urged  that  it  was  impossible,  even  if 
it  had  been  given,  that  the  witness  could 
have  heard  it  from  where  he  was.  The 
magistrate  resolved  to  try  the  point  by 
actual  experiment,  and  proceeded  to  the 
inn,  while  an  officer  of  the  court  accompan- 
ied the  complainant  to  the  precise  spot 
where  the  quarrel  had  occurred,  and  there 
and  then  gave  him  a  good,  sound  whack. 
The  magistrate,  on  resuming  his  seat  in 
court,  said  he  heard  the  blow  perfectly 
well  From  inside  the  inn,  and  the  defendant 
must  pay  a  double  fine — one  for  the  origi- 
nal blow,  the  other  for  the  experimental 
iad  official  thump. — ftntfe  a  Week. 


REPORT    OF   THE    COMMITTEE    ON 
BANKRUPTCY  AND  INSOLVENCY. 

17th  April,  1363. 
Tho  Select  Committee  appointed  to  in* 
quire  into  and  report  upon  the  nature  and 
operation  of  the  law*  of  Bankruptcy  and 
Insolvency  now  in  force  in  the  several 
Provinces  of  the  Dominion,   with  power  to 


report  from  time  to  time,  beg  leave  to  pre- 
sent the  following  as  their  third  report: — 

In  pursuance  of  the  objects  for  which 
they  were  appointed,  your  Committee  pro- 
ceeded to  ascertain,  in  the  first  place,  what 
are  the  laws  respecting  Bankruptcy  and  In- 
solvency in  existence  in  the  several  Pro- 
vinces. 

In  New  Brunswick  there  is  no  bankrupt 
or  insolvent  law  whatever,  nor  are  there 
any  provisions  of  law  under  which  the 
estate  and  effects  of  a  person  unable  to  pny 
his  debts  can  be  distributed  among  his  cre- 
ditors, otherwise  than  by  the  ordinary 
means  of  executions  issued  at  the  suit  of 
those  obtaining  judgments,  nor  under 
which  the  preferences  and  liens  to  which 
executions  give  rise  under  the  common  law 
and  statute  law  can  be  avoided  or  act 
aside  for  the  benefit  of  creditors  generally. 

In  Nova  Scotia  an  Act  is  In  force  for  the 
relief  of  insolvent  debtors,  but  its  operation 
is  limited.  It  is  rather  a  remedial  mea- 
sure, intended  to  supplement  and  mitigate 
the  law  of  imprisonment  for  debt>  than  a 
complete  system  of  insolvent  or  bankrupt 
law,  having  for  its  object  the  discovery  and 
realization  of  the  assets  of  an  insolvent,  and 
his  discharge  from  liability  in  consideration 
of  the  surrender  of  his  property. 

This  Act,  cap.  137  of  the  Kcviaed  Statutes 
of  Nova  Scotia,  third  series,  permits  a  person 
imprisoned  on  any  writ  of  mesne  process, 
execution,  or  attachment  for  non-payment 
of  money  issuing  out  of  the  Supreme  Court, 
to  petition  for  his  discharge.  And  upon 
complying  with  the  conditions  prescribed  by 
the  Acfc>  he  has  a  right  to  obtain  an  order 
discharging  him  from  custody,  in  the  suit 
or  proceeding  in  which  the  warrant  for  his 
imprisonment  issued.  These  conditions 
render  necessary  a  discovery  by  the  Insol- 
vent under  oath  of  the  property  he  posses- 
ses and  of  the  debts  he  has  incurred,  and 
require  of  him  as  a  prehminary  to  his  re- 
lease the  execution  of  p  deed  of  assignment 
in  trust,  for  the  benefit  of  the  debtor  upon 
whose  suit  he  was  arrested.  The  effect  of 
the  order  for  his  discharge  seems  only  to 
release  liirn  from  the  restraint  upon  his 
liberty,  actually  imposed  upon  him  in  the 
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suit  or  proceeding  in  which  the  order  is 
made.  And  the  assignment  in  trust  seems 
only  calculated  to  enure  to  the  benefit  of 
the  creditor,  who  is  plaintiff  in  the  suit. 

The  act,  therefore,  seems  to  afford  to  any 
creditor  effective  means  for  compelling 
payment  of  the  debt  due  him;  but  its  ten- 
dency must  be  to  impede  or  entirely  pre- 
vent the  distribution  of  assets  among  cre- 
ditors generally.  And  it  affords  no  means 
by  which,  on  any  conditions  whatever,  a 
debtor  once  insolvent,  can  be  enabled  to 
continue  his  business  with  any  hope  of  ul- 
timate success. 

In  the  Province  of  Ontario,  although  un- 
repealed laws  respecting  insolvency  still 
stand  upon  the  Statute  Book  (Consol.  Stat. 
U.  C,  cap.  18  and  26),  they  have  been 
practically  disused  since  the  passage  of  the 
Insolvent  Act  of  1864. 

In  the  Province  of  Quebec  no  insolvent 
law  is  in  existence  except  the  Insolvent 
Act  of  1864  j  although  one  of  the  principles 
upon  which  every  system  of  bankrupt  law 
rests  is  a  leading  feature  of  its  common  law. 
The  right  of  the  creditors  of  an  insolvent 
to  a  just  distribution  of  his  assets  among 
them  all,  has  always  been  recognized  by  the 
Bar  of  Lower  Canada ;  although  the  means 
under  the  common  law  of  enforcing  that 
right  were  cumbrous  and  expensive.  The 
effects  of  the  debtor  could  only  be  realized 
under  execution,  and  by  this  process  only 
the  minimum  price  of  the  goods  sold  was 
ever  obtained. 

And  after  deduction  of  the  costs  of  the 
action,  the  expenses  of  the  execution,  the 
cost  of  filing  the  claims  of  the  creditors, 
and  of  preparing  and  rendering  the  judg- 
ment, distributing  the  moneys,  the  move- 
able effects  of  a  debtor  seldom  realized 
sufficient  to  pay  the  rent  and  other  privi- 
leged claims  upon  them.  With  regard  to 
real  estate,  it  almost  invariably  happened 
that  the  debtor,  having  no  means  of  ob- 
taining a  discharge  in  case  of  failure,  had 
burthened  it  in  a  considerable  proportion 
to  its  value  before  he  finally  stopped  pay- 
ment, and  at  a  Sheriff's  sale  of  it  for  cash, 
it  usually  fell  into  the  hands  of  the  mort- 
gagee, who  had  the  privilege,  by  reason  of 


his  right  to  the  proceeds,  of  abstaining 
from  paying  the  price  unless  his  claim 
proved  invalid.  No  means  existed  for  ob- 
taining possession,  or  even  a  sight  of  the 
books  of  an  insolvent,  and  his  debts  could 
only  be  obtained  by  attachment,  a  process 
so  costly  and  so  inconvenient  as  to  be 
seldom  if  ever  resorted  to,  except  as  to  iso- 
lated claims  of  large  amount. 

Practically,  therefore,  the  only  Insohent 
or  Bankrupt  law  in  the  Dominion  which  is 
extensively  resorted  to  is  the  Insolvent 
Act  of  1864,  an  act  prepared  by  the  Par- 
liament of  the  late  Province  of  Canada  in 
that  year,  and  having  force  in  the  Pro- 
vinces of  Ontario  and  Quebec.  With  regard 
to  the  other  systems  referred  to,  your  com 
mittee  believed,  from  the  preliminary  en- 
quiries they  made  respecting  them,  that  a 
more  extended  and  minute  examination 
of  their  nature  and  operation  was  unneces- 
sary. 

But  the  Insolvent  Act  of  1864  appeared 
to  be  acted  upon  so  frequently  in  the  latt 
Province  of  Canada,  and  to  enter  so  largely 
into  the  regulation  of  commercial  questions 
connected  with  insolvency,  that  your  com- 
mittee felt  it  to  be  their  duty  to  organize 
as  formal  and  extensive  an  inquiry  into  the 
operation  and  effect  of  it  as  their  powers 
enabled  them  to  do. 

With  this  view  it  was  determined  in  the 
early  part  of  the  session  to  address  a  series 
of  questions  to  persons  interested  in  its 
working,  and  to  those  engaged  in  putting 
it  into  force.  These  questions  were  of 
two  classes,  one  of  which  was  submitted  to 
all  the  persons  addressed,  and  another 
which  accompanied  the  first  when  it  wa* 
transmitted  to  persons  holding  any  official 
position,  giving  them  cognizance  of  pro- 
ceedings adopted  under  the  act. 

These  questions  were  addressed  as  fol- 
lows : — 

1.  They  were  addressed  to  one  hundred 
and  sixty-two  persons,  including  all  the 
judges  having  jurisdiction. 

2.  All  the  clerks  and  prothonotaries  ox 
the  courts  before  which  proceedings  are  hail. 

3.  All  the  Boards  of  Trade  throughout 
Quebec  and  Ontario. 
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4,  Ul  the  official  assignees  whose  names 
could  be  ascertained. 

5,  Anil  to  a  large  number  of  Soli ci tors, 
Merchants  and  Accountants 

And  answers  have  been  received  from  a 
considerable  proportion  of  these  Institu- 
tions and  persons  throughout  the  provinces 
of  Ontario  and  Quebec. 

And  your  committee  believe  that  the  gen- 
eral purport  of  the  answers,  thus  obtained, 
fairly  indicates  the  views  of  the  community 
upon  the  nature,  operation,  and  effect  of 
(be  law. 

It  will  be  observed ,  that,  in  scanning  the 
questions  already  referred  to,  your  commit- 
tees desired  to  elicit  opinions  and  informa- 
tion. 

Firstly:  With  regard  to  the  procedure 
r^juisite  under  the  act  to  vest  the  estate  of 
Mi  Insolvent  in  the  Assignee, 

St-twtdty :  With  regard  to  the  provisions 
for  the  management  of  the  estate  wliile  in 
the  possession  of  the  Assignee, 

Thirdly:  With  regard  to  the  means  of 
preventing  fraud,  and  fraudulent  preferen- 
itfa,  and  of  punishing  those  guilty  of  either. 
fourthly :  As  to  the  regulations  respect- 
ing the  Insolvent  and  his  discharge :  and. 

Lastly;  As  to  the  general  effect  of  the 
U*,  and  particularly  as  between  the  Insol- 
vent and  his  Creditors. 

Adopting  this  order,  as  matter  of  con* 
*eienceT  and  proceeding  to  discuss  the  first 
subject  of  inquiry,  namely  the  procedure 
requisite  under  the  Act  for  vesting  the  es- 
tate of  an  Insolvent  In  an  Assignee  j  Your 
committee  would  observe,  that  under  the 
Act,  this  may  be  either  voluntary  or  com- 
pulsory. 

Under  the  Act,  as  originally  passed,  an 
Insolvent  desirous  of  making  a  voluntary 
assignment,  was  ordinarily  required  to  await 
the  selection  of  an  Assignee  by  his  creditors, 
ijefore  making  an  assignment ;  and  this  ne- 
cessitated a  notice,  calling  a  meeting  of  his 
creditors,  which  could  not  be  given  in  less 
than  two  weeks,  and  might  extend  over  a 
longer  period. 

An  amending  Act  in  1S65  permitted  hira 
to  make  a  voluntary  assignment,  without 
notice  to  his  creditors,  to  any  one  of  a  class 


of  men  selected  by  the  Boards  of  Trade  for 
the  purposes  of  the  Act,  and  styled  Official 
Assignees.  But  the  amendment  did  not 
prohibit  the  calling  of  a  meeting,  and  the 
selection  of  an  assignee  by  the  creditors 
in  the  manner  provided  by  the  first  Act. 
These  modes  of  appointing  an  assignee  to 
a  person  voluntarily  placing  himself  within 
the  purview  of  the  Act  have  been  fully 
discussed  in  the  replies,  and  various  opi^ 
nions  have  been  expressed  upon  them. 
The  question  whether  the  debtor  should 
assign  to  an  assignee  at  his  own  domicile, 
or  to  one  resident  at  the  domicile  of  the 
majority  of  his  creditors,  has  also  excited 
much  attention,  and  the  validity  of  the 
latter  class  of  assignments  has  been  dispu- 
ted before  the  courts  with  conflicting  re- 
sults. And  the  propriety  of  allowing  the 
debtor  to  select  his  assignee,  even  though 
he  he  restricted  in  his  choice  to  the  persons 
selected  by  the  Board  of  Trade,  is  combat  - 
ted.  And  wliile  the  opinion  generally  pre- 
vails that  the  creditors  should  have  the  ex- 
clusive power  of  choosing  the  assignee  : 
there  is  an  equally  prevalent  d  is  inclination 
to  permit  the  debtor  to  retain  possession 
of  his  estate  pending  the  time  requisite  for 
the  notices  preliminary  to  exercising  that 
power  at  a  meeting  properly  called. 

The  attention  of  your  committee  lias, 
therefore,  been  first  attracted  by  the  result 
of  their  enquiries  as  to  the  extent  to  which  hi 
a  voluntary  assignment  the  creditors  should 
influence  the  choice  of  an  assignee  j  whe- 
ther or  no  the  Act  leaves  to  the  debtor 
after  his  acknowledged  failure  too  extend- 
ed a  control  over  his  property,  in  the  event 
of  his  calling  his  creditors  together  to  ap- 
point an  assignee,  and  how  far  the  choice 
of  such  assignee  is  restricted  by  considera- 
tions as  to  his  place  of  residence. 

If  the  debtor  calls  a  meeting  of  his  credi- 
tors, as  he  would  under  the  Act  of  1864,  the 
delay  required  for  the  notices  he  must  give 
does  not  appear  to  be  considered  more  than 
sufficient  to  enable  a  full  attendance  of 
creditors  to  be  procured,  and  the  informa- 
tion as  to  his  affairs  which  he  is  required  to 
give  before  or  at  the  meeting  so  called 
seems  to  be  sufficient.    But  if  he  adopts 
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this  mode  of  proceeding  he  has  the  un- 
dispute* I  possession  of  his  estate,  and  his 
1  looks,  for  a  time  amply  sufficient  to  enable 
him,  if  he  pleases,  to  dispose  of  assets,  make 
entries,  or  receive  or  expend  debts  due  to 
him,  in  such  a  manner  as  to  injure  his  cre- 
ditors* 

On  the  other  hand,  if  he  follows  the  pro- 
cedure permitted  by  the  Act  of  1865,  he 
himself  exercises  the  right  of  selecting  his 
assignee  j  and  however  limited  the  number 
of  persons  from  whom  his  selection  may  be 
matte— it  is  stated  that  in  certain  cases  the 
competition  has  given  rise  to  collusive  ar- 
rangements and  favouritism; — both  alike 
detrimental  to  that  thorough  investigation 
of  the  affairs  of  the  estate  in  winch  the  cre- 
ditors should  have  the  energetic  co-opera- 
tion of  the  assignee. 

These  considerations  and  the  suggestions 
contained  in  the  replies  laid  before  the 
committee,  appear  to  point  to  some  ar- 
rangement by  which  the  debtor  should 
make  an  immediate  assignment  to  some 
official  person,  who  should  at  qnce  call  a 
meeting  of  the  creditors,  and  during  the 
interval  of  time  required  for  notices,  should 
perform  similar  duties  to  those  imposed  by 
the  present  act  upon  the  guardian  in  com- 
pulsory liquidation.  By  this  mode  it  is  sug- 
gested that  the  estate  would  be  at  once  se- 
cured \  the  information  required  to  enable 
the  creditors  to  act  intelligently  in  the 
choice  of  assignee  would  be  prepared  j  their 
freedom  of  selection  would  be  preserved  j 
and  while  the  notices  were  being  published 
the  preparations  for  realizing  the  estate 
would  be  progressing. 

With  regard  to  the  residence  or  quality 
of  the  assignee  to  be  ultimately  chosen  by 
the  creditors,  the  prevalent  idea  of  the  Act 
seems  to  be?  to  give  the  entire  control  of 
the  conduct  and  arrangement  of  the  estate 
to  the  creditors  as  being  a  matter  in  which 
they  alone  are  interested.  They  are  author- 
ised to  make  such  regulations  for  winding 
it  up  as  they  think  proper— they  can  pro- 
no o nee  upon  nearly  every  question  as  to  its 
ad  ministration  j  that  can  arise ;  and  the  sue- 
cess  or  failure  of  the  means  they  adopt  onJy 
results  in  the  increase  or  diminution  of  their 


dividends,  as  the  case  may  be.  It  may  b*» 
of  the  highest  importance  to  creditor*  to 
have  an  active  and  competent  man  i* 
assignee,  though  he  may  not  reside  Id  uV 
same  place  as  the  debtor,  and  the  identity 
of  domicile  of  the  debtor  and  the  assign  * 
will  be  an  insufficient  substitute  forquali 
ties  essential  to  the  advantageous  admini* 
tra  tion  o  f  an  e  s  tate,  Y  o  ur  commi  ttee  thefr 
fore  are  of  opinion,  that  a  liberal  interprets 
tion  of  the  Aet>  under  which  no  restrionor: 
is  imposed  on  the  choice  of  an  assignee  M 
the  creditors,  is  beneficial  and  in  accord 
ance  with  the  general  tendency  of  the  Act. 
But  the  selection  of  assignee  should  cot  is 
any  respect  affect  the  forum  havmgjuriain' 
tion  over  the  Insolvent  and  over  lib  aci* 
and  contracts. 

The  same  remarks  will  in  many  respect* 
apply  to  the  proceedings,  by  means  of  whin, 
an  insolvent  is  compulsorily  divested  of  hi> 
estate.  The  choice  by  the  Sheriff  of  a  rua: 
dian,  like  the  choice  of  an  interim  assign^- 
by  the  creditors,  should  he  restricts!  ?■< 
persons  resident  in  the  locality,  for  the  pfc* 
of  convenience  in  the  immediate  protection 
of  the  estate  j  while  the  ultimate  selecuor 
of  an  assignee  should  be  left  free,  tbvt  th. 
creditors  may  obtain  the  person  they  eon- 
sider  best  calculated  to  procure  for  then: 
the  largest  returns  from  it. 

With  regard  to  the  procedure  for  comp^ 
sory  liquidation ;  in  the  great  majority  flT 
answers  the  provisions  of  the  Act  eecm  0 
bo  considered  convenient  and  Bufficitftf 
The  most  important  addition  proposal  i- 
suggested  by  several  of  the  Boards  of  Trafc 
to  the  effect  that  a  levy  under  execution 
should  be  made  a  ground  for  oompukfty 
liquidation  j  and  that  money  so  levied  with 
in  sixty  days  before  the  insolvency  ghoul  1 
be  recoverable  by  the  assignee  either  f/on: 
the  Sheriff^  or  from  the  seizing  creditor  v> 
whom  he  has  paid  itt  as  the  case  msvW. 
The  first  branch  of  this  suggestion  appear- 
to  be  already  met  by  the  provisions  of  ihf 
Act.  The  second  would  seem  to  bo  op^r; 
to  many  grave  objections,  and  could  oal> 
be  sustained  on  a  principle  inconsktenr 
with  that  upon  which  mainly  rests  the  U* 
as  to  preferences  enunciated  by  the  Act. 
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Upon  the  second  class  of  enquiries — 
namely,  those  having  reference  to  the  mode 
of  winding  up  the  estate  after  it  has  reach- 
ed the  assignee — the  suggestions  received 
have  been  numerous.  In  this  stage  of  pro- 
ceedings in  insolvency,  the  interest  of  the 
debtor  in  his  estate  has  virtually  ceased  t  •  * 
exist.  The  duties  of  the  assignee  may  be 
gummed  up,  as  requiring  him  to  act  for  the 
best  interests  of  the  creditors  in  realizing 
the  estate  for  their  benefit;  and  the  theory 
of  the  law  seems  to  have  been  that  as  the 
parties  chiefly  interested  they  should  have 
the  chief  direction  of  his  actions.  This  view 
has  been  adopted  in  most  of  the  replies, 
and  the  suggestions  have  been  made  chiefly 
with  the  intention  of  facilitating  the  oxer, 
cise  by  the  creditors  of  their  control  over 
the  assignee ;  of  increasing  his  powers  act- 
ing under  such  control  j  of  abridging  de- 
lays and  of  diminishing  expenses.  These 
objects  are  sought  to  be  attained  by  various 
means,  the  principal  of  which  may  be  thus 
summed  up : — 

By  authorizing  the  appointment  from 
among  the  creditors  of  a  superior  or  super- 
vising Committee,  to  whom  the  creditors 
may  delegate  all  or  any  portion  of  their 
authority  in  respect  to  the  winding  up  of 
the  estate. 

By  authorizing  the  assignee  to  otter  a  re- 
ward for  the  discovery  of  concealed  assets, 
By  authorizing  the  guardian  and  assignee 
to  obtain  communication  of  all  letters  ad- 
dressed to  the  Insolvent. 

By  abridging  the  period  required  for  ad- 
vertizing the  sale  of  real  estate,  the  inter- 
vals between  the  insolvency  and  the  power 
of  declaring  dividends,  holding  legal  meet- 
ings of  creditors  and  the  like. 

The  first  and  second  of  these  classes  of 
suggestions  seem  to  interest  the  creditors 
alone,  and  probably  they  may  safely  iiave 
power  to  give  to  a  Sub- Committee  of  them- 
selves the  powers  of  administration,  which 
they  themselves  may  exercise  j  and  to  de- 
cide to  what  extent  they  may  beneficially 
employ  the  funds  of  the  estate,  in  procur- 
ing information  as  to  concealed  assets.  It 
would  only  be  necessary,  in  the  interest  of 
the  great  body  of  creditors,   to  provide 


against  the  abuse  of  these  powers  by  a  sec- 
tion of  the  parties  interested  to  the  injury 
of  the  majority. 

The  desire  that  power  shall  be  given  to 
examine  the  wife  of  the  Insolvent  seems  to 
be  entertained  by  the  Boards  of  Trade  and 
by  some  others  of  the  parties  answering. 

Act  of  1861,  c.  118,  the  Bankrupt  Law 
of  England  permits  the  examination  of  the 
wife  for  the  discovery  of  effects  illegally 
concealed,  kept  or  disposed  of,  and  the 
jurisprudence  is  said  to  confine  her  exami- 
nation strictly  to  these  points.  The  new 
United  States  statute  authorizes  the  sum- 
moning of  the  wife  to  attend  for  examina- 
tion "as  a  witness/1  but  it  gives  no  power 
to  compel  her  submission  for  examination* 
and  provides  no  penalty  for  disobedience 
except  the  refusal  of  her  husband's  dis- 
ci large  unless  he  proves  that  he  could  not 
procure  her  attendance.  The  Scotch  statute 
authorizes  the  examination  of  the  wife  of  a 
bankrupt  relative  to  his  estate.  And  both 
in  England  and  in  Scotland  the  right  of  ex 
aimning  to  some  extent  the  wife  of  a  bank- 
rupt,  preceded  the  change  in  the  law  ot 
evidence  which  permitted  her  to  be  ex- 
amined m  a  witness  in  ordinary  civil  cases 
to  which  her  husband  is  a  party. 

Your  Committee,  therefore,  report  upon 
this  point  that  their  investigation  discloses 
a  prevalent  opinion  in  accordance  with  the 
rule  adopted  in  other  commercial  countries, 
namely,  that  the  wife  of  the  insolvent, 
should  he  to  some  extent  subject  to  exami- 
nation as  to  his  estate. 

With  regard  to  the  delays  provided  for 
by  the  Act,  which  it  is  suggested  should  be 
abridged,  it  may  be  remarked  that  the 
greater  portion  of  these  delays  appear  to  he 
justified  solely  on  the  ground  of  the  possible 
or  probable  existence  of  creditors  in  other 
countries  having  the  right  of  assisting  at 
the  decision  of  important  questions,  or  of 
sharing  in  the  proceeds  of  the  estate.  As 
the  Act  now  stands  they  are  not  uniform, 
for  practically  in  voluntary  assignments  the 
interval  between  the  first  notice  of  the  in- 
solvency, and  the  time  for  legal  meetings 
or  dividends  is  lengthened  or  diminished 
according  as  the  assignee  is  appointed  with 
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or  without  notioe  to  creditors ;  and  this  in. 
terval  is  again  greatly  increased  when  the 
appointment  is  made  in  compulsory  liqui- 
dation. If  the  interval  were  made  to  count 
from  the  date  of  the  first  advertisement  of 
any  kind  published  in  either  case  under  the 
Act,  and  were  reduced  to  six  weeks  instead 
of  two  months,  the  effect  would  be  an 
abridgement  of  delay  in  most  cases  of  fully 
one  month,  and  a  closer  approach  towards 
uniformity  in  the  two  modes  of  acquiring 
control  over  the  debtor's  estate. 

And  a  like  desirable  object  might  be  ob- 
tained as  regards  the  sale  of  real  estate,  by 
fixing  the  maximum  length  of  the  adver- 
tisements required,  and  leaving  to  the  cre- 
ditors, or  to  their  supervising  committee, 
the  right  of  still  further  diminishing  it. 

The  absence  of  power  to  receive  and  open 
letters  addressed  to  the  insolvent  is  also 
pointed  out  in  several  of  the  answers  as 
being  a  defect  in  the  act.  No  such  provision 
exists,  nor  in  fact  is  it  to  be  found  precisely 
in  that  form  in  the  American  or  British 
bankrupt  acts.  It  is  true  that  in  the  En- 
glish and  Scotch  acts  the  judge  is  authorized 
to  make  an  order  to  that  effect  extending 
over  a  limited  period  j  but  it  doe*  not  ap- 
pear to  what  extent  judges  in  England  have 
exercised  this  power.  The  only  case  cited 
in  the  treatises  applied  to  the  letters  ad- 
dressed to  a  debtor  who  had  absconded, 
which  would  probably  be  admitted  to  be  a 
fit  occasion  for  the  exercise  of  such  a  power. 
Under  the  United  States  bankrupt  law  no 
authority  of  the  kind  is  conferred  or  can  be 
obtained. 

Your  committee  therefore  report  upon 
this  point  that  it  is  suggested  in  several  of 
the  answers  that  the  power  of  opening  and 
receiving  letters  addressed  to  the  insolvent 
should  be  conferred  upon  the  assignee,  and 
would  be  an  advantageous  addition  to  the 
existing  law-  and  that  in  England  and 
Scotland  the  judge  is  authorized  to  grant 
this  right  to  the  assignee. 

Among  the  duties  of  the  assignee  is  com- 
prised that  of  collecting  the  debts,  and  in 
the  event  of  being  unable  to  collect,  of  sel- 
ling those  remaining  unpaid.  There  are 
certain  restrictions  upon  the  sale  of  debts 


by  the  assignee,  of  the  general  effect  of 
which  no  complaint  is  made.  But  there  is  one 
particular  case  in  which  the  restriction  upon 
the  sale  of  debts  by  the  assignee,  as  well 
as  upon  the  sale  of  real  estate,  is  suggested 
to  have  operated  disadvantageous^  to  tbt 
creditor.  This  appears  to  have  occurred 
where  the  creditors  thought  it  for  their  in- 
terest to  sell  en  bloc  the  entire  estate  of  an 
insolvent,  including  his  debts  and  real  es- 
tate, either  for  a  gross  sum  or  at  a  rate  per 
pound  upon  his  liabilities.  It  would  seem 
from  the  information  before  the  committee 
that  this  mode  of  closing  an  estate  might 
occasionally  be  advantageously  resorted  to, 
and  that  if  the  power  of  doing  so  be  care- 
fully guarded  it  would  be  expedient  to 
grant  it. 

The  third  point  to  which  the  attention  of 
your  committee  has  been  directed,  namely, 
the  prevention  and  punishment  of  fraud 
and  of  fraudulent  preferences,  has  been  dis- 
cussed at  considerable  length  in  the  answers 
received  by  your  committee.  It  appears  to 
be  considered  that  there  are  not  sufficient 
provisions  in  the  act  for  some  of  these  pur- 
poses*, and  many  suggestions  have  been 
made  with  a  view  to  supplement  them. 

The  Act  as  it  now  stands,  defines  and  de- 
scribes what  constitutes  fraudulent  convey- 
ances, and  fraudulent  preferences.  Recent 
judicial  decisions  upon  the  clauses  appro- 
priate to  these  subjects,  appear  to  indicate 
a  necessity  for  a  criticism  of  their  language, 
but  with  such  amendments  as  may  suffice 
to  give  them  the  offset  they  evidently  con- 
template, there  would  be  no  necessity  for 
any  addition  to  them.  The  real  difficulty 
appears  to  be  in  compelling  the  Insolvent 
to  surrender  his  entire  estate  j  and  it  is  pro* 
posed  to  insure  this,  by  providing  for  va- 
rious forms  of  examination,  and  of  declara- 
tion  under  oath ;  by  punishing  concealment 
as  a  criminal  offence ;  and  by  making  it  a 
disqualification  for  a  discharge. 


(  To  be  continued  in  our  next  No.) 
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BAB  OF  MONTREAL. 

The  Annual  Report  of  the  Council  of  the 
Bar  for  1867  shows  that  the  Act  of  1866  has 
already  had  a  marked  effect  upon  the  num- 
ber of  admissions  to  practice  and  to  study. 
The  admissions  to  practice  during  the  year 
ending  May  1st,  1868,  were  thirty  in  num- 
ber, and  the  admissions  to  study  only 
twenty-one.  The  receipts  for  the  year  were 
12,690.20,  and  the  disbursements  $2,053.81, 
leaving  a  balance  of  $636.90.  The  number 
of  books  added  to  the  Library  was  239,  at  a 
cost  of  $885. 

One  portion  of  the  Report  has  an  unfa- 
vorable  appearance,  namely,  the  statement 
that  seven  complaints  had  been  brought 
before  the  Council  of  the  Section  against 
nine  members  of  the  profession.  One  of 
these  complain  to  was  rejected  in  limine,  on 
the  ground  that  the  charge  did  not  impugn 
the  professional  conduct  of  the  accused. 
Another  charge  was  discontinued,  and  a 
third  was  still  pending.  The  remaining 
four  had  been  decided  on  the  merits.  In 
one  case  the  defendant  was  suspended 
from  practice  for  the  term  of  two  years. 
In  two  other  cases  the  defendants  were  ac- 
quitted, but  condemned  to  pay  the  costs, 
in  consequence  of  certain  discreditable 
facts  disclosed  by  the  evidence.  In  the 
fourth  case,  one  of  the  defendants  was  ac- 
quitted, but  condemned  in  costs  for  the 
same  reason ;  and  the  other  defendant  was 
condemned  to  be  censured  by  the  Baton- 
nier,  and  deprived  during  three  years  of 
the  right  of  voting  or  being  present  at  the 
meetings  of  the  Section. 

At  the  semi-annual  meeting  on  the  1st 
of  May,  Mr.  A.  Cross,  Q.C.,  was  elected 


JUDICIAL  PENSIONS. 

In  the  Canadian  House  of  Commons,  on 
the  14th  of  May,  the  principle  of  the  new 


Pension  Act  was  carried  by  105  to  35.  The 
new  Act  permits  judges  who  have  served 
fifteen  years,  or  who  are  disabled  by  infir- 
mity, to  retire  on  a  pension  equal  to  two- 
thirds  of  their  salary.  This  is  a  measure 
which  puts  the  Lower  Canada  judges  on 
the  same  footing  as  the  Upper  Canada  judi- 
ciary, and  will,  we  believe,  have  a  most 
salutary  effect.  The  certainty  of  a  pension 
is  really  equivalent  to  a  very  considerable 
increase  to  the  salaries  of  the  judges;  In- 
competent or  infirm  judges  must  not  expect 
now  that  their  shortcomings  will  meet  with 
the  same  tolerance  as  hitherto.  They 
have  no  pretext  now  for  not  moving  off 
the  arena  while  better  men  are  pressing 
forward. 

ADMISSIONS  TO  PRACTICE. 
On  the  17th  of  June  it  was  decided  by 
the  Committee  of  Examiners  for  the  Mon- 
treal Section,  that  candidates  who  had  not 
attained  the  age  of  twenty-one  would  not 
be  admitted  to  examination.  It  appears 
that^  in  one  or  two  instances,  a  candidate 
under  twenty-one  has  been  examined,  the 
diploma  being  granted  on  his  coming  of 
age.  The  words  of  the  statute  are :  "No 
person  shall  be  admitted  to  practice  as  an 
advocate,  attorney,  solicitor,  and  proctor- 
at- law,  unless  he  has  attained  the  full  age 
of  twenty-one  years."  This  clearly  pre- 
vents a  person  under  age  from  practising ; 
and  as  the  examinations  are  held  every 
three  months,  there  does  not  appear  to  be 
any  hardship  in  requiring  the  candidate  to 
be  of  age  before  presenting  himself  for 
examination. 

IMPEACHMENT  OF  JUDGES. 

In  the  latter  part  of  the  Session  a  peti- 
tion was  presented  to  the  House  of  Com- 
mons for  the  impeachment  of  Mr.  Justice 
Lafontaine.  This  is  but  a  renewal  of  the 
charges  referred  to  in  the  2nd  volume  of 
the  Law  Journal.  The  matter  will  be  in- 
vestigated by  a  Committee  during  the  next 
Session. 

A  petition  was  also  presented  by  Mr. 
Chamberlin,  signed  by  Mr.  T.  K.  Ramsay, 
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Q.C.,  to  impeach  Mr.  Justice  Drummond. 
This  petition,  however,  was  withdrawn  in 
accordance  with  the  wish  of  the  majority  of 
the  House,  in  consequence  of  certain  charges 
in  it  being  supposed  to  oast  reflections  on 
the  whole  Court  of  Queen's  Bench. 

LAW  REFORM  IN  ENGLAND. 

Under  the  title,  "A  few  Observations 
respectfully  submitted  to  the  Royal  Judi- 
cature Commission,"  Mr.  F.  S.  Hull  has 
published  the  following  suggestions  in  re- 
gard to  law  reform.  It  will  be  noticed  that 
nearly  all  the  changes  suggested  are  in 
actual  practice  in  Lower  Canada : — 

1.  I  see  no  reason  why  the  courts  of  com- 
mon law  and  equity  may  not  be  fused  into 
one,  all  questions  of  pure  administration 
being  worked  out  in  the  office  of  the  regis- 
trar (or  master  or  clerk),  and  all  matters 
requiring  judicial  inquiry,  or  the  verdict  of 
a  jury,  being  sent  into  open  court,  on 
issues  raised  in  the  manner  after-men- 
tioned. 

2.  I  see  no  reason  why  bankruptcy  should 
not  be  joined  with  law  and  equity,  provided 
the  functions  of  the  court  be  limited  to 
those  of  administration  only. 

3.  I  think  that  Admiralty  cases  require 
to  be  submitted  to  a  judge  and  jury  (or 
substitute  for  a  jury)  of  a  special  training. 

4.  The  business  of  Probate  seems  to  me 
to  be  purely  administrative,  unless  some 
dispute  arises,  and  then  there  seems  to  be 
no  difficulty  in  bringing  the  disputed  issue 
to  a  hearing  in  the  manner  after-men- 
tioned. 

5.  Suits  should  be  commenced  in  all  the 
courts  by  a  written  statement,  setting  out 
all  the  material  facts  on  which  the  plain- 
tiff rests  his  case ;  and  the  defendant  should 
set  out  his  defence  in  like  manner. 

6.  Experience  shows  that  one  practi- 
tioner seta  out  a  plain  story  even  of  com- 
plex matters,  admitting  the  truth  of  ad- 
verse foots  he  believes  to  be  true,  whilst 
other,  practitioners,  in  a  long  and  confused 
statement,  distort  the  facts  of  a  very  sim- 
ple story.  This  grievance  can  only  be 
remedied  by  the  infliction  of  costs. 


7.  A  large  discretion  should,  therefore, 
rest  with  the  judge  and  taxing  master. 
enabling  them,  whatever  may  be  the  result 
of  the  suit,  to  make  the  costs  fall  on  the 
party  who  shall  assert  the  truth  of  a  mate- 
rial fact  which  turns  out  to  be  untrue,  07 
who  puts  the  other  side  to  the  proof  of  a 
fact  the  truth  of  which  is  known  to  th^ 
party  requiring  the  proof. 

8.  I  think  this  course  of  proceeding  nr  y 
be  adopted  in  all  the  courts. 

9.  The  real  tussle  would  thus  be  th* 
preparation  of  the  case  of  each  side  »u 
paper,  the  taxing  master  visiting  the  o> 
foulter  with  costs. 

10.  I  see  no  reason  why  various  cm>le< 
of  business,  including  a  bar,  should  not  \* 
created  in  districts  having  judges  visiting 
these  districts  in  circuit,  and  having  the 
appeals  heard  in  London  at  set  terms  in 
the  year. 

11.  I  think  the  distinction  at  present 
existing  between  the  bar  and  the  attorney* 
should  be  broken  down,  and  the  American 
syBtem  adopted,  namely,  that  an  attorney 
should  be  permitted  to  enter  the  ranks  of 
the  bar  on  his  passing  examinations  show- 
ing that  he  is  competent  to  act  as  an  advo- 
cate. And  if  so  competent,  I  see  no  reaaou 
why  he  should  cease  to  practise  as  an  attor- 
ney. An  advocate  so  circumstanced  would 
be  more  strictly  bound  to  keep  within  the 
truth  of  his  case.  I  see  no  reason  why  th* 
present  members  of  the  bar  should  not 
practise  as  attorneys  without  any  farter 
examination. 


STATUTES  OF  QUEBBC-31  VIC. 

The  statutes  passed  in  the  first  session 
of  the  legislature  of  the  Province  of  Quebec 
form  a  volume  of  167  pages,  comprising  59 
Acts. 

Cap.  I.  An  Act  for  granting  to  Her 
Majesty  certain  sums  of  money  required  for 
defraying  certain  expenses  of  the  civil 
Government,  for  the  18  months  ending 
31st  Dec,  1868,  and  for  other  purposed 
connected  with  the  public  service. 

Cap.  II.  An  Act  to  amend  certain  Ac« 
therein  mentioned,  and  further  to  provide 
in  reference  to  stamps.    Sea  6  enacts  that 
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certificates  of  registration  or  search  shall  be 
ineffectual  unless  stamped;  and  requires 
every  registrar  to  keep  an  entry  of  searches 
made  in  his  office. 

Gap.  HI.  An  Act  respecting  certain  du- 
ties on  licenses.  This  Act  imposes  further 
duties  on  licenses  issued  to  pawnbrokers, 
auctioneers,  Ac. 

Gap.  IV.  An  Act  respecting  the  office  of 
Speaker  Of  the  Legislative  Assembly.  This 
provides  that  the  Speaker  of  the  Legislative 
Assembly  may  call  on  a  member  to  take 
hfc'placewhen  obliged  to  leave  the  chair. 

Gap.  Y.  An  Act  respecting  the  indem- 
nity to  members  of  the  Legislature,  and  the 
salary  of  the  Speaker  of  the  Legislative 
Assembly.  Here  the  local  Legislature  has 
enacted  the  old  30  days'  provision  of  the 
late  Parliament.  If  the  session  lasts  thirty 
days,  the  remuneration  to  members  is 
$180,  t0  per  day,  but  if  it  lasts  31  days, 
each  member  gets  $270  for  the  thirty-first 
day,  as  he  then  becomes  entitled  to  $450 
for  the  session.  The  Speaker's  salary  for 
the  year  1868  is  fixed  at  $2,400. 

Gap.  VI.  An  Act  fiespeoting  the  statutes 
of  this  Province.  This  Act  regulates  the 
printing,  distribution,  Ac.,  of  the  statutes. 

Cap.  VIL  An  Act  respecting  the  inter- 
pretation of  the  statutes  of  this  Province. 

Cap.  VIII.  An  Act  respecting  the  organi- 
zation of  the  Civil  Service. 

Cap.  IX.  An  Act  respecting  the  Treasury 
Department  and  the  public  revenue,  ex- 
penditure, and  accounts. 

Cap.  X.  An  Act  respecting  the  office  of 
Minister  of  Public  Instruction.  Sac.  4 
provides  that  the  Minister  of  Public  In- 
struction shall  be  eligible  to  the  Legislative 
Assembly,  and  shall  be  a  member  of  the 
Executive  Council. 

Cap.  XI.  An  Act  respecting  the  depart- 
ment of  the  Secretary  and  Registrar  of  this 
Province. 

Cap.  XII.*  An  Act  respecting  the  appoint- 
ment of  an  assistant  to  the  Law  Officers  of 
the  Crown.  Sec.  1  provides  that  the  Lieu- 
tenant-Governor may  appoint  an  officer 
tmder  the  Attorney-General  and  the  Soli- 
citor-General, to  be  called  the  assistant  of 
the  law-officers  of  the  Crown. 


Cap.  XIII.  An  Act  respecting  the  office 
of  Queen's  Printer  for  this  Province,  and 
the  publishing  of  the  "  Quebec  Official 
Gazette.'1  This  Act  provides  for  the  ap- 
pointment of  a  printer  and  the  publication 
of  an  official  Gazette.  This  appointment 
has  not  yet  been  made. 

Cap.  XIV.  An  Act  to  continue  for  a 
limited  time  the  several  Acts  therein 
mentioned. 

Cap.  XV.  An  Act  respecting  the  appoint- 
ment of  Justices  of  the  Peace. 

Cap.  XVI.  An  Act  to  dimmish  the  ex- 
pense of  summoning  Jurors  in  Criminal 
eases,  and  for  other  purposes.  This  Act  is 
intended  to  prevent  the  Sheriff  from,  un- 
necessarily summoning  persons  who  are 
exempt  from  serving*  on  juries. 

Cap.  XVII.  An  Act  to  provide  for  the 
paying  over,  in  certain  oases,  of  moneys 
received  by  Sheriffs,  Prothonotaries,  and 
Clerks  of  the  Circuit  Court. 

.Cap.  XVIII.  An  Act  respecting  the  proof 
of  the  laws  and  official  publications  of  the 
other  Provinces  of  the  Dominion.  This 
Act  provides  that  copies  of  Acts,  printed 
by  a  Queen's  printer,  of  the  other  Provinces 
shall  be  received  in  evidence. 

Op.  XIX.  An  Act  respecting  Coloniza- 
tion roads. 

Cap*  XX.  An  Act  to  encourage  settlers. 
Sec.  1  exempts  lands  conceded  to  settlers 
from  seizure  (except  for  the  price  thereof) 
for  any  debt  contracted  previous  to  the 
concession. 

Cap.  XXI.  An  Act  to  amend  the  Gold 
Mining  Act,  and  the  Gold  Mining  Amend- 
ment Act  of  1865. 

Cap.  XXII.  An  Act  to  provide  more 
effectually  for  the  support  of  schools  in 
certain  cases,  and  for  other  objects  therein 
mentioned. 

Cap.XXm.  An  Act  respecting  Inspectors 
of  Prisons,  Hospitals,  and  other  institutions. 

Cap.  XXIV.  The  Joint-Stock  Companies 
General  Clauses  Act. 

Cap..  XXV.  An  Act  respecting  the  in- 
corporation  of  Joint-Stock  Companies.  The 
last  two  Acts  appear  to  embody  the  provi- 
sions qf  the  former  Acts  of  the  Province  of 
Canada. 
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Cap.  XXVI.  An  Act  to  amend  the  Game 
•Laws  of  this  Province. 

Cap.  XXVII.  An  Act  respecting  the 
storage  of  gunpowder  in  and  near  the 
cities  of  Quebec  and  Montreal.  Sec.  2 
provides  that  ho  powder  magazine  shall  be 
kept  within  the  limits  of  said  cities,  nor 
within  five  miles  thereof.  Sec.  3  provides 
that  the  Lieutenant-Governor  in  Council 
shall  make  regulations  for  the  storage, 
&c7  of  gunpowder. 

Cap.  XXVIII.  An  Act  to  amend  chapter 
18  of  the  C.  S.  L.  C. 

Cap.  XXIX.  An  Act  to  annex  a  portion 
of  the  Seigniory  of  Belair  to  the  Parish  of 
St.  Ambroise,  and  another  portion'  thereof 
to  the  Parish  of  St.  Catherine. 

Cap.  XXX.  An  Act  to  divide  the  muni- 
cipality of  the  township  of  Perce,  in  the 
county  of  Gaspe,  into  two  separate  muni- 
cipalities. 

Cap.  XXXI.  An  Act  to  legalize,  in  cer- 
tain respects,  the  proceedings  of  Boards  of 
Notaries. 

Cap.  XXXIL  An  Act  to  provide  for  the 
appointment  of  a  Fire-Marshal  for  the 
cities  of  Montreal  and  Quebec,  and  to  de- 
fine his  powers  and  duties.  This  is  the 
famous  Act  under  which  Messrs.  Austin 
and  -Desnoyers  have  been  appointed  for  the 
city  of  Montreal.  The  Act  contemplated 
the  appointment  of  only  one  person  in 
each  city,  the  singular  "an  officer,"  "a 
fit  and  proper  person,7'  being  used ;  but  it 
has  been  thought  proper  to  make  it  a  joint 
office  in  Montreal.  The  validity  of  this 
Act  has  been  attacked,  and  it  has  also 
been  alleged  that  the  Act  as  passed  con- 
tained words  (requiring  the  Marshal  to 
be  present  at  every  fire  in  person  or  by 
deputy)  which  are  omitted  in  the  printed 
bill. 

Cap.  XXXIII.  An  Act  further  to  amend 
the  Act  to  amend  and  consolidate  the  pro- 
visions contained  in  the  Acts  and  ordi- 
nances relating  to  the  Incorporation  of 
city  of  Quebec,  &c. 

Cap.  XXXIV.  An  Act  to  amend  the  Act 
.12  Victoria,  c.  282,  and  to  provide  for  a 
further  increase  of  the  capital  stock  of  the 
Quebec  Gas  Co. 


Cap.  XXXV.  An  Act  to  incorporate  the 
"Quebec  Curling  Club." 

Cap.  XXXVI.  An  Act  to  amend  the  Ac: 
of  Parliament  of  Canada,  23  Vic,  c  "A 
respecting  interments  in  a-  certain  burial- 
ground  in  the  city  of  Quebec. 

Cap.  XXXVII.  An  Act  to  amend  the 
Acts  relating  to  the  corporation  of -the  city 
of  Montreal,  and  for  other  purposes.  .We 
do  not  see  anything  about  a  public  park  in 
this  Act ;  but  sec.  26  authorizes  a  special 
loan  of  $250,000  to  build  a  new  city  ball 
the  debentures  for  which  loan  are  to  bear 
seven  per  cent  interest^  payable  semi 
annually.     . 

Cap.  XXXVIII.  An  Act  to  incorporate 
the  members  of  the  "  Synod  of  the  Dioce«? 
of  Montreal,". and  to  merge  " The  Church 
Society  of  the  Diocese  of  Montreal"  in  such 
Synod. 

Cap.  XXXIX.  An  Act  to  amend  the  Act 
incorporating  the  Montreal  City  Passenger 
Railway  Company. 

Cap.  XL.  An  Act  to  incorporate  "The 
Canadian  Building  Society  of  Montreal''  a 
Permanent  Building  Society. 

Cap.  XLI.  An  Act  to  incorporate  the 
Building  Association  of  Montreal. 

Cap.  XLII.  An  Act  to  incorporate  the 
Montreal  Manufacturing  Co. 

Cap.  XLIIL  An  Act  to  incorporate  the 
Montreal  Caledonia  Curling  Club. 

Cap.  XLIV.  An  Act  to  incorporate  the 
Association  known  as  "La  SocUU  d«  Com- 
mis-Marchands  de  Montreal" 

Cap.  XLV.  An  Act  to  amend  the  Act 
incorporating  the  MassawippL  Valley  Bail- 
way  Company. 

Cap.  XL VI.  An  Act  to  iucorporate  Uk 
Chambly  Hydraulic  and  Manufacturing  Co. 

Cap.  XLV1L  An  Act  to  incorporate  the 
Canada  Marine  Insurance  Co. 

Cap.  XLVIII.  An  Act  respecting  the 
Rockland  Slate  Co. 

Cap.  XLIX.  An  Act  to  amend  Act  -- 
Vic,  c.  ,106,  incorporating  the  town  of  &. 
John's. 

Cap.  L.  An  Act  to  incorporate  the  4,$i. 
Jean  Baptiste  Society  of  the  town  of  St. 
John's." 

Cap.  LI.  An  Act  to  amend  the  Act  incor 
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pointing  the  "  St.  Joseph's  Union  of  St. 
Jean  d'Iberville." 

Cap.  III.  An  Act  to  amend  the  divers 
Acts  incorporating  the  town  of  L6vis. 

Cap.  LIII.  An  Act  to  incorporate  the 
Society  called  the  "  Union  St..  Pierre  3u 
Village  Bienville  de  Levis." 

Cap.  LIY.  An  Aot  to  incorporate  the 
Society  called  "L'Union  St.  Joseph  a  St. 
Sauveur  de  Qu6bec.n 

Cap.  LV.  An  Act  to  authorize  the  Minis- 
ters of  the  Church' calling  themselves  the 
'Catholic  Apostolic  Church."  in  the  Pro- 
vince of  Quebec,  to  solemnize  matrimony, 
and  to  keep  registers  of  baptisms,  mar- 
riages and  burials. 

Cap.  LVL  An  Act  to  authorize  the  Sis- 
ters of  Charity  of  the  General  Hospital  of 
Montreal  to  acquire  property  to  a  certain 
value,  and  to  dispose  of  the  same. 

Cap.  LVII.  An  Act  respecting  the  mi- 
nutes of  the  late  Theodore  Doucet,  in  his 
lifetime  of  the  city  of  Montreal,  Notary- 
Public.  This  Act  permits  the  minutes 
referred  to  to  remain  in  the  hands  of  the 
son  of  deceased  under  certain  conditions. 

Cap.  LVIII.  An  Act  to  facilitate  the 
partition  of  the  estate  of  the  late  John 


Cap.  LIX.  An  Act  to  authorize  the  Mon- 
treal board  of  Notaries  to  admit,  after 
examination,  Norbert  D.  D.  Bessette  to 
practise  as  notary. 


THE  LAW  OF  MARRIAGE.* 

The  law  regulating  marriage  is  a  subject 
which  has  of  late  attracted  considerable 
attention  in  various  quarters  of  the  globe, 
and  not  least  in  both  Upper  and  Lower 
Canada.  In  the  pamphlet  before  us,  con- 
sisting of  articles  which  appeared  a  short 
time  ago  in  the  Nouveau  Monde,  Mr.  Gi- 
rouard  has  taken  up  the  subject  with  great 
vigour  and  animation,  and  advocated  his 
views  with  his  usual  ability  and  eloquence. 
We  cannot  at  present  enter  into  a  detailed 
notice  of  the  various  points  considered  by 
Mr.  Girouard,  but  will  briefly  state  Bome  of 

*Conaid6rations  «ur  lee  lois  civilee  du  mariage,  par 
R*ir<  tiiroaard,  Avocat,  Montreal. 


his  conclusions,  with  a  few  extracts  from  his 
argument.  Mr.  Girouard  seeks  to  show 
that  as  well  under  the  Code  as  previously, 
the  marriage  of  Catholics  should  be  cele- 
brated, "1.  En  face  de  l'Eglise.  2.  Par 
le  propre  cure  des  parties.  3.  Apres  publi- 
cation ou  dispense  de  Bans.  4.  II  ne  doit 
exister  aucun  emp&chement  non  dispense 
par  leur  eveque."  He  contends  that  the 
marriage  of  Protestants  should  also  be 
celebrated  by  their  own  minister,  publicly, 
after  the  publication  of  bans ;  unless  there 
be  a  marriage  license,  in  which  case  it  is 
sufficient  that  the  marriage  be  celebrated 
by  the  minister  of  the  parties.  The  mar- 
riage of  a  Catholic  with  a  Protestant  should 
be  performed  in  the  same  manner,  accord- 
ing as  it  is  celebrated  by  the  priest  or  min- 
ister of  one  or  other  of  the  parties.  The 
marriage  of  Catholics  in  holy  orders,  or  or 
persons  civilly  dead,  he  maintains  to  be- 
null. 

Referring  to  the  case  of  Perry  v.  IAghthall, 
recently  decided,  the  writer  deplores  the 
facility  with  which  some  clergymen  unite- 
in  matrimony  persons  who  come  to  them 
with  a  license.  "Que  doit  done  exiger  la 
loi  pour  la  celebration  des  manages,  pour 
empdeher  les  abus  deplorables  que  nous, 
venons  de  signaler?  La  reponse  a  cette- 
question  est  simple  est  courte  j  le  mariage, 
pour  etre  valablement  contracte,  doit  etre 
celebrS  par  le  propre  pr&tre  ou  ministre  dea 
parties,  ou  avec  son  autorisation  ecrite." 
The  author  would  read  the  128th  article  of 
the  Code,  "  Marriage  must  be  solemnized 
openly,  by  a  competent  officer  recognized 
by  law,"  with  the  following  addition,  "  sui- 
vant  les  usages  et  les  regies  de  l'Eglise  des 
parties." 

In  some  parts  of  his  observations,  Mr. 
Girouard  departs  to  some  extent  from  the 
strict  province  of  the  lawyer.  Thus,  he 
regrets  the  restriction  imposed  on  the* 
Pope's  power  of  dispensation :  "II  est  sur- 
tout  regrettable  que  le  code  ait  innovS  & 
Tancienne  jurisprudence  quant  au  droit  du 
Pape  de  dispenser  de  Paffinit6  au  degre  pro- 
hib6,  oomme  entre  beau-frere  et  belle  soeur, 
changement  qui  pourrait  avoir  des  resul- 
tats    desastreux;    car   personne   n  ignore* 
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que  de  tels  mariages  ont  et£  contracted,  en 
vertu  de  dispenses  du  Pape,  depuis  la  mise 
en  force  du  code.  L'axnendement  que  nous 
suggerons  semblerait  mettre  fin  a  ce  spec- 
tacle immoral  et  dangereux  d'un  homme 
innocent  devant  l'Eglise,  mais  coupable  de- 
van  t  VEtat."  This  would  seem  to  involve 
a  right  of  supreme  control  on  the  part  of 
the  Head  of  a  Church,  which  the  author, 
we  feel  confident,  would  strenuously  resist^ 
if  an  attempt  were  made  by  the  head  of  any 
other  denomination  to  exercise  it.  The 
tendency  of  the  present  age  is  to  separate 
Church  and  State,  and  restrict  the  autho- 
rity of  the  former  within  narrower  limits. 
Catholic  as  well  as  Protestant  States  are 
taking  steps  in  this  direction.  Thus,  we  read 
in  this  morning's  paper,  a  Papal  Allocution, 
of  22d  June  from  which  we  infer  that  Aus- 
tria, though  a  staunch  upholder  of  the 
Catholic  faith,  is  following  the  example  of 
other  countries.  The  following  is  an  extract : 
"  Moreover  the  same  law  suppresses  en- 
tirely the  validity  of  the  promises  which 
the  Catholic  church  with  reason  and  with 
the  greatest  justice,  exacts  and  prescribes 
absolutely  before  the  celebration  of  mixed 
marriages.  It  makes  apostasy  itself  a  civil 
law  both  as  regards  the  Catholic  religion 
and  the  Christian  religion  generally;  it 
suppresses  all  authority  of  the  church  over 
cemeteries,  and  Catholics  are  bound  to  allow 
the  bodies  of  heretics  to  be  buried  in  their 
churchyard  if  they  have  not  any  of  their 
own.  Moreover,  the  same  Government  on 
the  said  25th  day  of  May  of  this  present 
year,  did  not  hesitate  to  promulgate  a  law 
on  marriage  which  entirely  cancels  all  the 
enactments  agreed  to  in  the  convention  al- 
ready alluded  to ;  this  law  restores  the 
former  Austrian  laws,  which  are  contrary  to 
the  laws  of  the  church ;  it  admits,  and  even 
•confirms,  that  form  of  marriage  absolutely 
condemnable,  called  civil  marriage,  when 
the  authority  of  any  confession  whatever 
refuses  the  celebration  of  the  marriage  on 
grounds  which  are  not  admitted  as  valid  or 
as  legal  by  the  civil  authorities.  By  this 
law  the  same  Government  has  suppressed 
all  the  authority  and  jurisdiction  of  the 
church  on  matters  relative  to  marriage,  as 


also  of  all  competent  ecclesiastical  tribunal* 
on  the  subject." 

We  cannot  quite  concur  with  the  author 
in  lamenting  that  marriages  not  contracted 
according  to  prescribed  forms  are  not  abso- 
lutely null.  "Pourquoi  encore,"  he  ask.*. 
"  a-t-on  change  cos  dispositions  de  la  loi  qui 
frappaient  de  nullite  les  manages  contrac 
tes  sans  les  foimes  prescritea  ?  Dam*  o 
pays  oa  le  lien  conjugal  est  indissoluble,  ii 
est  surtout  neceasaire  qu'il  ne  puisse  etre 
contracts  qu'aprea  mure  consideration;  il 
importe  que  les  parents  et  amis  des  partie? 
intereasees  puisaent  raisonner  avec  elks; 
et  la  stricte  observance  dee  conditions  et 
des  formalites  du  mariage  eat  la  plus  sure 
garantie  pour  elles-memeset  lews  families. 
It  seems  to  us  that  an  apt  answer  may  be 
found  in  the  emphatic  words  of  Bishop,  in 
a  recent  work,  with  reference  to  the  max 
riage  of  very  young  people,  ' '  The  law  does 
not  approve  of  the  marriage ;  it  merely,  in 
some  instances,  t  keeps  ita  fingers  out  ot 
other  people's  messes." 

In  conclusion,  we  would  commend  the 
pamphlet  under  notice,  to  the  attention  of 
our  readers.  It  contains  a  number  of  point- 
that  we  have  been  unable  to  notice,  and  i« 
written  in  a  style  so  spirited  that  additional 
interest  is  given  to  the  subject. 


PERRY  F.  TAYLOR. 
This  is  a  case  which  has  attracted  geneul 
attention,  both  from  the  public  and  the 
legal  profession.  The  defendant,  the  Re\ . 
Dr.  Taylor,  is  a  minister  of  the  Canada 
Presbyterian  Church,  who  had  married  tht 
eon  of  the  plaintiff,  a  lad  of  16,  to  a  widow. 
aged  49.  The  parties  presented  themselv**-* 
before  Dr.  Taylor  with  a  license,  and  tin* 
boy  being  asked  his  age  by  the  clergyman, 
declared  himself  to  be  22  years  cf  «£•*• 
This  marriage  was  annulled  by  the  Superi«»; 
Court  in  a  previous  suit  brought  by  thv 
plaintiff  for  that  purpose,  the  ground  «•: 
nullity  being  the  want  of  consent  on  th  • 
part  of  the  parents  of  the  minor.  ThJ 
action  Perry  v.  Taylor  was  instituted  fo. 
the  recovery  of  damages  for  the  illegal 
marriage.  Mr.  Justice  Monk,  on  the  9th 
of  July,  after  reviewing  the  facts  appearing 
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in  evidence,  expressed  the  opinion  that 
the  reverend  gentleman  should  have  done 
more  than  merely  aak  the  age  of  the 
minor,  the  disparity  of  age  and  other  cir- 
cumstances being  such  as  to  awaken 
siKpfcion.  He  considered  that  a  want  of 
proper  -care  had  been  manifested  by  the 
defendant,  and  on  this  ground  he  con- 
demned the  defendant  to  pay  $100 
damages,  and  the  costs  of  the  action  as 
brought. 

This  decision  seems  to  have  been  pretty 
generally  approved  by  the  public,  as  far  as 
we  have  observed.  It  is  certainly  desirable 
that  clergymen  should  not  be  in  any  uncer- 
tainty as  to  their  responsibility  in  respect 
to  the  parties  whom  they  marry. 


BEAUDRY  F.  WORKMAN. 

It  is  not  surprising  that  attempts  should 
be  made  to  override  or  evade  a  statute 
which  rigorously  deprives  an  unsuccessful 
litigant  of  the  right  of  appeal.  Accordingly, 
notwithstanding  all  the  decisions  recently 
given,  to  the  effect  that,  where  the  law  has 
given  no  appeal,  there  is  no  right  of  revi- 
sion, another  attempt  was  made,  in  the  case 
of  Beaudry  v.  Workman,  in  the  June  term, 
to  obtain  the  revision  of  a  judgment  in  a 
case  in  which  there  was  no  appeal.  A  dis- 
tinction was  attempted  to  be  drawn  be- 
tween final  judgments  and  interlocutory 
judgments,  it  being  contended  that  it  was 
from  a  final  judgment  that  there  was  no 
revision.  This  attempt,  though  supported 
by  an  able  and  ingenious  argument,  proved 
unsuccessful,  the  majority  of  the  Court 
holding  that  there  is  no  right  of  revision 
in  the  case  of  an  interlocutory  judgment 
in  municipal  cases.  Mr.  Justice  Mondelet, 
however,  dissented,  as  did  Mr.  Justice 
Smith,  on  a  former  occasion,  and  Mr. 
Justice  Monk  has  several  times  given  a 
reluctant  assent  to  the  principle  estab- 
lished by  previous  decision*,  so  "that  we 
may  expect  to  have  the  point  presented 
again.  We  may  add  that  the  Court  of  Re- 
view called  the  Prothonotary's  attention  to 
a  previous  order  directing  him  not  to  re. 
ceive  inscriptions  for  review  in  these  cases. 


WIGGINS  F.  THE  QUEEN  INSURANCE 
COMPANY. 
On  appeal  by  the  plaintiff,  the  judgment 
rendered  in  this  case  by  Mr.  Justice  Bur- 
thelot  (3  C.  L.  J.  128),  has  been  unani- 
mously reversed  by  the  full  Court.  Thk 
judgment  does  not  tou$h  the  correctness  tfi 
the  verdict.  The  judges  in  appeal  do  net 
say  that  the  jury  were  justified  by  the  evi- 
dence in  finding  the  verdict  they  did.  Thk 
question  did  net  come  before  them.  They 
simply  decide  that  the  verdict  found  wt» 
really  a  verdict  for  the  plaintiff,  and  not  t&t 
the  Company.  They  hold  the  words  "but  not 
in  due  form,19  inserted  by  the  jury  in  one 
of  their  answers,  to  be  mere  surplusage 
and  of  no  effect,  and  that  their  ether  an- 
swers constituted  a  good  finding  for  the 
plaintiff. 

EX  PARTE  GARNER. 
The  decision  given  in  this  oase  by  Mr. 
Justice  Drummond  on  the  15th  of  July,  is 
deserving  of  some  attention.  It  would  ap- 
pear that  the  police  authorities  in  Montreal, 
having  received  certain  information  which 
led  them  to  imagine  that  Garner  could  be 
extradited  for  an  offence  supposed  to  have 
been  committed  by  him  in  the  United 
States,  caused  him  to  be  apprehended 
without  any  warrant  being  if  sued.  Detec- 
tive Cullen  was  in  charge  of  the  party  that 
made  the  arrest,  and  this  officer  went  so 
far  as  to  teil  Gamer  that  there  was  some- 
thing againBt  him  on  the  score  of  Fenian- 
ism.  Garner  accompanied  the  constables 
quietly  at  first,  but  on  the  way  to  the 
station,  being  asked  by  Cullen  why  he 
kept  burglar's  tools  in  his  house,  he 
shook  off  his  captors  and  retreated  some 
distance.  Cullen  having  covered  him  with 
his  revolver,  and  demanded  his  surrender, 
Garner  fired  his  revolver  at  the  detective 
and  severely  wounded  him.  Garner  was  re- 
captured, but  no  attempt  was  made  to  take 
proceedings  against  him  under  the  Extra- 
dition Treaty.  He  afterwards  made  appli- 
cation to  be  admitted  to  bail,  the  detective 
having  by  this  time  recovered  from  his 
wound  which  was  at  first  thought  to  be 
mortal.    The  application  was  rejected  by 
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Mr.  Justice  Badgley,  who  considered  the 
prisoner  as  a  bird  of  passage,  without  domi- 
cile here,  and,  moreover,  a  man  found  in 
possession  of  burglarious  tools.  The  appli- 
cation was  then  renewed  before  Mr.  Justice 
Drummond.  Our  law  requiring  such  fresh 
application  to  be  based  on  new  facts,  affi- 
davits were  put  in  that  Garner  had  acquired 
a  domicile  here  by  purchasing  real  estate, 
and  that  he  was  not  aware  that  the  tools 
were  in  his  house.  Judge  Drummond  con- 
sidered these  new  facts  sufficient  to  give 
him  jurisdiction,  and  then  taking  into  con- 
sideration the  whole  case,  as  though  the 
application  had  been  made  before  h"p 
in  the  first  instance,  he  considered  himself 
bound  to  admit  the  prisoner  to  bail.  The 
report  of  the  judgment  in  the  daily  papers 
is  not  sufficiently  connected  to  enable  us  to 
follow  the  judge's  reasoning,  but  if  the  re- 
ports are  at  all  to  be  relied  upon,  his  Honour 
seems  to  have  g^ne  very  far  indeed  in  his 
justification  of  the  act.  We  cite  one  pas- 
sage : — "  The  police  have  no  power  to  arrest 
unless  the  prescribed  forms  have  been  com- 
plied with.  If  the  seven  men  who  went  to 
make  the  arrest  at  Garner's  house,  had  been 
resisted  by  him,  and  he  had  shot  them  all, 
would  any  lawyer  say  that  it  would  not  have 
been  justifiable*  It  was  legal  for  him  to  re- 
sist ;  if  the  police  had  no  right  to  arrest, 
they  had  no  right  to  detain  their  prisoner. 
There  was  no  doubt  that  Garner  was  justi- 
fied in  shooting  Cullen  if  the  latter  raised 
his  revolver  first.  But  there  was  no  proof 
of  his  intent  to  murder,  for  even  if  Garner 
raised  his  revolver  first,  it  was  done  when 
he  was  retreating.  Cullen  says  Earner 
tried  to  escape,  and  I  tried  to  prevent 
him.'  As  to  a  chance  of  Garner  being 
convicted,  1  don't  see  that  any  jury  would 
bring  in  a  verdict  against  him." 


CIRCUIT  COURT,  QUEBEC. 

Juxe  Term,  1868. 

SCOTT  et  al.  v.  ALAIN  et  al.,  and  ALAIN, 

Opposant. 

Held,  that  a  Sheriff  or  bailiff  executing 
a  writ  of  fieri  facias,  is  bound,  under  Art. 
570,  C.  C.  P.  Q.,  to  give  immediate  written 


notice  of  the  time  and  place  of  the  sale  to 
the  defendant. 

In  this  case  the  plaintiffs  caused  a  writ 
of  fieri  facias  to  issue  against  the  chattel* 
of  the  defendants,  which  was  put  into  the 
hands  of  a  bailiff  for  execution,  who  raized 
certain  property  of  -the  defendant  Alain, 
and  duly  advertised  it  for  sale  in  a  French 
and  English  newspaper  of  the  city  of  Que 
bee.  He  also  notified  Alain,  at  the  time  oi 
making,  the  seizure,  of  the  time  and  place 
of  the  sale— this  verbally.  On  the  day  fixed 
for  the  sale,  an  opposition  afin  danmdkr 
was  put  in  by  Alain,  on  the  ground,  among 
others,  that  he  had  not  been  notified  or 
the  sale  until  the  day  previous;  and  tbi> 
was  supported  by  the  usual  affidavit.  The 
bailiff  entrusted  with  the  execution  of  the 
writ  of fieri  facias  upon  this  returned  it  into 
court,  together  wiih  his  procts-xxrbaK 
which  set  forth  that  he  had  seized  the  • 
effects  of  the  defendant  Alain,  and  had 
given  him  immediate  notice  of  the  time 
and  place  of  the  sale. 

The  opposition  was  contested,  and  the 
case  brought  to  trial.  No  further  proof 
than  the  procesveibal  of  the  bailiff)  and 
the  affidavit  of  the  opposant,  was  produced 
on  either  side. 

For  the  opposant  it  was  urged  that,  in- 
asmuch as  no  proof  had  "been  adduced  that 
any  immediate  wntten  notice  of  the  time 
and  place  of  the  sale  had  been  given  to  the 
defendant,  main  letfe  should  be  ordered 
with  costs. 

For  the  plaintiffs  contesting,  it  w> 
maintained  that,  inasmuch  as  the  profit 
vei'balof  the  bailiff  btated  that  "  immediate 
notice"  had  been  given,  that  instrument 
being  an  acte  authentique,  ought  to  override 
the  affidavit  of  the  opposant,  and  his  op 
position  be  dismissed. 

Taschereauj  J.  I  consider  that  the  notie- 
given  was  not  sufficient  under  the  Code. 
which  intends  that  it  should  be  a  written 
one :  the.opposition  is  therefore  maintained 
with  costs. 

Ivan  T.  Wotherspoon,  for  Plaintiffs. 

/.  Malouin,  for  Opposant. 
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SUMMARY  OF  RECENT  QUEBEC  DE- 
CISIONS. 

Bornage— Fence.— Held,  1.  That  in  an  ac- 
tion en  homage,  the  existence  of  a  fence 
between  the  two  properties  for  upwards  of 
thirty  years  before  action  brought,  entitles 
the  defendant  to  claim  such  fence  as  the 
legal  boundary  or  division  line  between  the 
properties.  2.  Although  such  fence  be  so 
constructed  as  to  form  an  irregular  en- 
croachment on  the  plaintiffs  land,  to  the 
depth  of  about  seven  feet  by  about  forty- 
eight  feet  only  in  length,along  a  portion  of 
the  line  of  division  between  the  proper- 
ties, and  although  the  title  deed  of  the  de- 
fendant and  the  title  deeds  of  all  his  auteurs 
chow  the  line  of  division  between  the  pro- 
perties to  be  a  straight  line,  throughout  its 
entire  length,  and  are  silent  as  to  the  en- 
croachment; and  although  defendant's  pos- 
session only  dates  back  a  little  over  four 
years,  he  nevertheless'  can  avail  himself  of 
the  possession  up  to  the  fence,  of  all  those 
from  whom-  he  derives  title  to  the  property 
described  in  the  deeds.  3.  Verbal  evidence 
to  the  effect  that  the  fence  had  been  for 
upwards  of  thirty  years  in  the  same  line  as 
it  was  at  the  time  of  the  action,  is  sufficient, 
although  it  be  proved  that  such  fence  was 
entirely  destroyed  by  fire,  and  remained  so 
destroyed  for  upwards  of  a  year,  and  none 
of  the  witnesses  testify  to  having  seen  a 
vestige  of  the  old  fence  after  the  lire,  or  to 
having  been  present  when  the  new  fence 
was  built. — Eglaugh  v.  The  Society  of  the 
Montreal  General  Hospital,  12  L.  C.  J.  39. 

Insolvent  Act — Assignment — Held,  that  a 
voluntary  assignment  made  by  an  Insolvent 
under  29  Vic.-,  cap.  18,  sec.  2,  to  a  duly  ap- 
pointed official  assignee,  is  valid,  although 
the  assignee  is  not  resident  within  the  dis- 
trict within  which  the  Insolvent  has  his 
place  of  business.— Exparte  Smith,  12  L.  C. 
I.  51. 

Possession —  Wild  Animal — A  person  pur- 
suing a  wild  animal  is  considered  to  be  the 
possessor  while  the  pursuit  lasts,  and  ano- 
tiier  person  will  not  be  allowed  to  take  pos- 
session of  the  animal ;  if  he  does  so,  he 
must  pay  the  value. — Charlebois  v.  Ray- 
mond, 12  L.  C.  J.  55. 


Practice— Admissions.— Held,  that  an  ad- 
mission by  the  defendant's  attorney  of  the 
existence  of  a  will  referred  to  in  plaintiff's 
declaration,  and  a  consent  that  an  authen- 
tic copy  thereof  should  be  considered  as 
filed  in  the  cause  as  plaintiff's  exhibit,  is 
null  and  void,  and  of  no  effect. — Hynes  v. 
Lennan,  12  L.  C.  J.  53. 

Sale  of  encumbered  land— Trouble. — Held, 

1.  That  where  a  party  is  sued  for  the  price 
of  land  which  is  burdened  with  hypothecs, 
beyond  the  price  claimed,  and  the  party 
sued  has  demanded  before  action  that  such  • 
hypothecs  should  be  discharged,  or  good, 
and  sufficient  security  given  against  all 
possible  trouble  arising  from  such  hypo- 
thecs, and  the  plaintiff  has  failed  to  cause 
the  hypothecs  to  be  discharged,  or  the  re- 
quired security  to  be  given,  his  action 
ought  to  be  dismissed  purely  and  simply. 

2.  That  mere  personal  security  in  such  a 
case  is  insufficient.  3.  That  although  in 
such  an  action,  the  defendant,  by  her  plea, 
only  prays  for  the  dismissal  of  the  action, 
in  case  the  necessary  security  be  not  given 
within  a  delay  to  be  fixed  by  the  judgment, 
and  although  the  judgment  in  the  Court  of 
original  jurisdiction  be  rendered  according 
to  tfcfe  conclusions  of  said  plea,  and  such 
judgment  be  confirmed  in  Review,  the 
Court  of  Appeal,  on  an  appeal  instituted 
by  the  plaintiff  only,  and  without  any  cross 
appeal  by  the  defendant,  and  although  the 
respondent  prays,  in  her  answers  to  the  rea- 
sons of  appeal,  and  in  her  factum,  for  the 
confirmation  of  both  judgments,  will  never- 
theless reform  these  judgments  and  dismiss 
the  original  action  purely  and  simply. — 
Dorion  v.  Hyde,  12  L.  C.  J.  49. 

Shareholder — Calls  on  Shares — Compen- 
sation.—  Held,  that  compensation  takes 
place  pleno  jure  of  the  debt  due  (unpaid 
stock)  by  a  shareholder  in  the  Montreal 
andBytown  Railway  Company,  incorporated 
by  14  and  15  Vic,  cap.  51,  with  a  debt  due 
by  the  Company  to  the  shareholder  for  ar- 
rears of  salary  as  President  of  the  Company. 
Delisle  v.  Ryland,  12  L.  C.  J.  29. 

Usufructuary. — Held,  that  the  donataire 
universelle  en  usufnrit  by  contract  of  mar- 
riage is  bound  to  advance  the  frais  o?inven- 
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(aire  of  the  effects  subject  to  her  usufruct. 
2.  That  the  fees  of  a  notary  employed  by 
the  heirs  of  the  deceased,  to  make  the  will 
in  conjunction  with  the  notary  chosen  by  the 
usufructuary,  form  part  of  these  costs. — 
Frevost  v.  Forget,  12  L.  C.  J.  54. 


PROVINCE  OF  ONTARIO. 

IN  RE  TRUEMAN  B.  SMITH. 
Extradition — Counterfeiting — Forgery. 

A  prisoner  was  arrested  in  U  pper  Canada 
for  having  committed  in  the  United  States 
"  the  crime  of  forgery,  by  forging,  coining, 
Ac,  spurious  silver  coin,"  &c. 

Held,  (1)  That  the  offence  as  above 
charged  does  not  constitute  the  crime  of 
"  forgery"  within  the  meaning  of  the  Extra- 
dition  Treaty  or  Act.  (2)  That  it.  certainly 
is  not  the  crime  of  forgery  under  our  law, 
and  therefore  the  prisoner  could  not  be 
extradited. 

This  was  an  application  by  a  prisoner  to 
be  discharged  on  a  writ  of  habeas  corpus, 
on  the  ground  that  the  charge  under  which 
he  was  in  custody  was  not  within  the  Ex- 
tradition Treaty  or  the  Act  of  Canada  giv- 
ing it  effect 

The   charge   or   complaint    wa«,     that 

"Smith,   at  the    town   of    Toledo,  

county,  State  of  Iowa,  on  or  about  the»21st 
March,  1867,  did  commit  the  crime  of  for- 
gery, by  forging,  coining,  counterfeiting, 
and  making  spurious  silver  coin  of  the 
stamp  and  imitation  of  the  silver  coin  of 
the  United  States  of  America  of  the  deno- 
mination of  5  and  10  cent  pieces,  with  im- 
plements and  materials  which  he  produced 
for  the  purpose  of  carrying  on  the  business 
of  coining  such  spurious  money." 

Adam  Wilson,  J.  The  Statute  of  Canada 
(cap.  89)  applies  to  the  crimes  of  murder, 
or  assault  to  commit  murder,  piracy, 
arson,  robbery,  forgery,  or  the  utterance  of 
forged  paper,  committed  within  the  juris- 
diction of  the  United  States  (see  also  24 
Vic.  o.  6,)  and  the  question  is,  whether 
the  charge  above  stated  as  explained  of 
forging  and  counterfeiting  spurious  silver 
coin,  &c.,  constitutes  the  offence  of  forgery 
within  the  meaning  of  the  treaty  and  sta- 
tute. I  am  of  opinion  it  does  not  j  it  is 
unquestionably  not   forgery    by  cur  law 


here j  nor  from  the  evidence  given  cm  I 
assume  it  to  be  forgery  according  to  the 
law  of  the  State  of  Iowa,  or  of  the  United 
States  of  Ame.  ica,  if  that  would  make  any 
difference.  The  statute  declares  that  the 
offence  charged  must  be  such  as  would, 
according  to  the  laws  of  this  province,  jus- 
tify the  apprehension  and  committal  for 
trial  of  the  person  accused,  if  the  crime 
charged  had  been  committed  here,  so  that, 
if  not  an  offence  of  the  character  charged 
according  to  our  law,  the  person  is  not  to 
be  apprehended,  committed,  or  delivered 
over  to  the  foreign  government ;  no  comity 
shall  prevail  in  such  a  case.  In  re  Windsor. 
6  New  Rep.  96;  10  Cox  C.  C.  118  j  llJur. 
N.  S.  807. 

Forgery  is  denned  in  4  Bl.  Com.  247, 
to  be  "the  fraudulent  making  or  alteration 
of  a  writing  to  the  prejudice  of  another 
man's  right;"  and  this  is  substantially  the 
definition  accepted  and  approved  of  in  Reg. 
v.  Smith,*  1  Dearsley  k  Bell,  566,  in  which 
counsel  have  arrayed  the  definitions  of  dif- 
ferent authors  of  this  offence,  to  which  may 
be  added,  Bac.  Abr.  "  Forgery/' 

There  is  no  case  where  the  making  of 
false  coin  has  oeen  determined  to  be  for- 
gery, "and  it  is  not  so  by  our  statute.  Such 
an  offence  is  here  a  misdemeanor  for  the 
first  act,  and  a  felony  for  the  second,  bat  it 
is  not  the  offence  of  forgery  at  all.  The 
decision  of  Re  Dubois,  otherwise  Qoppm,  12 
Jur.  N.  S.  867,  shows  that  this  is  the  mode 
in  which  the  treaty  and  the  statute  are  to 
be  interpreted,  and  our  own  statute  recit- 
ing the  treaty  is  almost  conclusive  evi- 
dence that  the  "  forgery"  referred  to  is  the 
offence  of  that  name  well  understood  in  the 
United  States  and  in  this  province ;  and,  to 
make  it  plainer,  it  relates  also  to  "the 
utterance  of  forged  paper."  The  prisoner 
must  be  discjiarged. — X.  /.,  Toronto. 


REPORT  OF  PARLIAMENT AKY  COM 
MTTEE  ON  BANKRUPTCY. 

(  Cbniinueck  from  page  52.) 

With  regard  to  the  oath  of  the  Insolvent 

whether  its  efficacy  for  the  desired  object 

be  great  or  otherwise,  it  is  already  fully 

provided  for  by  the  Act,  in  every  form-  ^e 
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Insolvent  may  be  examined  on  oath  at  any 
moment  before  the  Judge,  at  which  exami- 
nation his  creditors  may  be  present,  if  they 
think  proper,  and  he  may  be  examined  be- 
fore the  Assignee  at  the  first  general  meet- 
ing of  his  creditors ;  and  again,  when  he 
applies  either  for  his  discharge,  or  for  its 
confirmation.  The  adoption  of  a  form  of 
declaration  under  oath,  which  some  pro- 
pose, is  an  inefficient  substitute  for  an  open 
interrogation,  and  moreover,  too  frequently 
degenerates  into  a  formality  which  is  gone 
through  with  as  a  matter  of  course. 

The  policy  of  treating  any  act  of  conceal- 
ment of  property,  or  any  collusion  with  ex- 
cessive ranking,  as  a  crime,  has  found  favour 
in  many  systems  of  bankruptcy.  In  France 
a  fraudulent  bankrupt  is  treated  as  a  crim- 
inal, and  though  the  punishment  of  banque- 
rimtefratukUeuae  has  been  gradually  relaxed 
from  the  penalty  of  death,  which  was  once 
inflicted  for  being  guilty  of  it,  through  the 
perpetual  mark  of  infamy  involved  in  the 
compulsory  wearing  of  the  bonnet  verty  down 
to  the  comparative  humanity  of  the  present 
c  mmercial  law  of  France,  yet,  in  it,  the 
policy  of  treating  and  punching  dishonest 
conduct  as  a  crime,  has  been  retained  and 
preserved. 

In  England,  the  Act  of  1861  defines  ele- 
ven specified  acts,  each  of  which  is  made  a 
misdemeanour,  punishable  by  imprison- 
ment for  not  more  than  three  years.  The 
acts  of  the  bankrupt  thus  made  criminal 
are  such  as  tend  to  prevent  his  own  exam- 
ination ;  to  permit  of  excessive  ranking  on 
his  estate ;  to  deprive  the  creditors  of  any 
part  of  his  estate,  or  of  the  use  of  his 
books  of  account,  and  to  create  unjust  pre- 
ferences. 

Even  this  strictness,  however,  and  the 
careful  definition  of  crime  contained  in  the 
statute,  have  failed,  in  some  classes  of 
eases,  to  reach  the  evil  sought  to  be  checked; 
and  in  the  bill  recently  introduced  by  Lord 
Cairns,  an  attempt  is  made  to  improve  upon 
the  old  statute  in  one  important  particular, 
in.  which  the  Act  of  1864  is  also  found  in- 
sufficient. One  of  the  most  prolific  sources 
of  complaint  against  insolvents,  both  in 
England  tad  in  this  country,  has  been  the 


contracting  of  debts  within  a  short  period 
of  the  failure, — the  debtor  in  such  cases 
in  fact  floating  his  business  forward  at 
the  risk  and  expense  of  his  most  recent 
creditor.  Both  in  England  and  Canada  a 
remedy  was  sought  against  this  practice, 
but  in  both  countries  the  burden  of  the 
proof  of  fraudulent  intent  being  left  upon 
the  creditors,  it  has  been  found  practically 
impossible  to  obtain  a  conviction,  even  in 
the  most  glaring  cases.  In  the  bill  intro- 
duced by  Lord  Cairns,  it  is  proposed  that 
the  debtor's  discharge  shall  be  suspended 
if  he  has  contracted  a  debt  without  a  rea- 
sonable expectation  of  being  able  to  pay  it ; 
and  proof  of  such  reasonable  expectation 
is  made  to  rest  on  him.  It  is  considered 
that  if  a  man  is  in  a  position  indicating  a 
presumption  that  he  had  not  a  reasonable 
expectation  of  being  able  to  pay  a  debt 
contracted  by  him,  and  he  contends  that 
such  presumption  is  unfounded,  the  facts 
on  which  he  rests  are  within  his  own  know- 
ledge, and  he  can  have  no  difficulty  in  es- 
tablishing them.  If  this  theory  be  ap- 
proved of,  it  would  appear  to  offer^ne 
means  of  checking  and  of  punishing  one  of 
the  most  numerous  of  the  classes  of  fraud- 
ulent acts  charged  against  insolvent  deb- 
tors. 

•In  Scotland,  the  fraudulent  bankrupt  is 
reported  to  the  Lord  Advocate  for  prose- 
cution. The  Bankrupt  Act  in  force  there 
does  not  contain  definitions  of  the  offences 
regarded  as  exposing  the  debtor  to  punish- 
ment under  criminal  process,  but  the  prin- 
ciple that  the  fraudulent  debtor  should  be 
subjected  to  such  punishment  is  fully  re- 
cognized. 

In  the  recent  United  States  Bankrupt 
Act  no  provision  whatever  is  made  for  the 
punishment  of  fraud  or  concealment,  other- 
wise than  by  the  refusal  of  his  discharge. 
It  is  possible  that  a  difficulty  in  enacting 
such  provisions  may  have  occurred  in  res- 
pect of  the  jurisdiction  of  the  Federal  Go- 
vernment to  legislate  upon  offences  of  that 
description. 

The  majority,  therefore,  of  the  leading 

commercial  countries  regard  and  punish 

|  fraudulent  acts  by  a  bankrupt  as  a  crime  j 
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and  in  the  answers  received  by  your  com- 
mittee, there  is  evidence  to  show  that  the 
absence  of  more  stringent  provisions  for 
the  punishment  of  such  acts,  is  regarded  as 
a  defect  in  the  Insolvent  Act  of  1864. 

The  fourth  branch  of  enquiry,  as  to  the 
efficiency  of  the  provisions  of  the  Act  in 
respect  of  the  insolvent  and  of  his  dis- 
charge, has  elicited  a  considerable  mass  of 
evidence  as  to  their  operation,  and  nume- 
rous suggestions  for  their  improvement. 

The  discharge  of  the  insolvent  may  be 
obtained  in  three  ways : — 

First,  by  the  consent  thereto  of  a  certain 
proportion  of  the  creditors. 

Second,  under  a  deed  of  composition  and 
discharge  assented  to  by  a  similar  propor- 
tion of  creditors. 

Third,  by  an  order  of  the  Judge,  which 
may  be  made  at  any  time  after  the  expira- 
tion of  a  year  from  the  date  of  the  insol- 
vency. 

The  first  and  second  of  these  modes  of 
obtaining  a  discharge  are  not  generally  ob- 
jected to,  though  some  changes  are  sug- 
gested in  matters  of  detail.  For  instance, 
it  is  suggested  that  it  should  be  made  clear 
that  to  be  considered  and  computed  as  a 
creditor,  a  claimant  should  have  proved  his 
claim ;  that  no  doubt  should  have  been  al- 
lowed to  remain  as  to  the  validity  of  a  com- 
position, the  payments  or  some  of  the  pay- 
ments of  which  are  to  be  made  at  a  future 
date,  or  which  'is  conditional  upon  such 
payments  being  regularly  made ;  tnat  the 
assignee  should  be  capable  of  contesting 
the  confirmation  of  a  discharge  when  au- 
thorized to  do  so  by  the  creditors,  and  the 
like.  And  it  is  probable  that  many  of  these 
suggestions,  being  the  result  of  the  expe- 
rience of  the  writers,  may  be  found  useful 
in  remodelling  the  law. 

But  as  to  the  third  mode  of  discharging 
insolvents,  great  difference  of  opinion 
exists,  and  many  objections  are  made  to 
it.  It  is  urged  that  the  power  of  discharg- 
ing the  debtor  should  rest  absolutely  with 
the  creditors,  or  with  the  majority  of  them 
required  by  the  Act.  That  if  a  debtor  has 
acted  honestly  and  properly,  he  can  always 
obtain  the  consent  of  a  sufficient  number 


to  discharge  him  5  and  that  his  being  una* 
ble  to  do  so  should  be  regarded  as  conclu- 
sive evidence  of  his  misconduct.  And  in 
fact  that  the  creditors  ought  in  justice  to 
have  the  right  of  deciding  in  the  last  re- 
sort whether  their  debtor  should  be  dis- 
charged or  not. 

On  the  other  hand,  it  is  said  that  men 
are  frequently  by  misfortune  alone  reduced 
so  low,  that  their  estates  cannot  pay  such 
a  dividend  as  is  expected  by  creditors; 
that  from  feelings  of  disappointment  and 
mortification  alone,  creditors  will  frequently 
refuse  to  discharge  their  debtors;  and, 
moreover,  that  if  they  have  really  valid 
grounds  for  doing  so,  they  can  place  them 
before  the  judge,  who  will  thereupon  act 
further  in  refusing  them  a  discharge. 

It  would  appear  from  the  evidence,  that 
the  complaint  that  the  power  given  to  the 
judge  to  discharge  a  debtor,  has  operated 
injuriously  to  the  creditors,  is  not  altoge- 
ther without  foundation.  The  expense 
which  is  risked  by  a  creditor  who  contests 
the  application  for  discharge,  the  trouble 
and  labour  involved,  and  the  paucity  of  suc- 
cessful contestations,  have  no  doubt  com- 
bined to  facilitate  the  granting  of  many 
discharges  to  which  the  debtor  was  little 
entitled.  And  in  proportion  as  he  could 
hope  for  a  discharge  independent  of  the 
will  of  his  creditors,  the  inducements  to 
consider  their  rights,  and  to  make  a  com- 
plete surrender  of  his  estate  would  of  ne- 
cessity diminish.  But  although  no  doubt 
the  power  of  the  judge  to  grant  a  discharge 
is  open  to  objection,  the  proposition  to 
leave  the  debtor  entirely  in  the  hands  of 
his  creditors  is  by  no  means  free  from  diffi- 
culty. The  theory  of  every  Bankrupt  Law 
involves  the  discharge  of  the  honest  bank- 
rupt in  exchange  for  the  free  deposition  of 
his  entire  estate;  and  it  would  be  directly 
opposed  to  this  idea  to  place  it  in  the 
power  of  his  creditors  to  strip  him  of  every- 
thing, and  afterwards  to  leave  him  entirely 
dependent  upon  their  caprice  for  permis- 
sion to  begin  the  world  anew. 

The  objection  which  rests  upon  the  risk 
and  the  inconvenience  involved  in  a  contes- 
tation by  a  creditor,  may  be  in  a  great 
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measure  removed  by  giving  power  to  the 
creditors  to  contest  at  the  expense  of  the 
estate,  either  through  the  assignee  or  by 
means  of  one  of  their  number  deputed  for 
the  purpose.  . 

The  chief  difficulty,  therefore,  appears  to 
lie  in  deciding  upon  the  extent  to  which 
the  disapprobation  of  creditors  should  be 
permitted  to  obstruct  the  discharge  of  a 
debtor,  when  no  breach  of  the  law  can  be 
charged  against  him  sufficiently  grave  to 
warrant  a  contest.  They  might  be  granted 
the  power  of  suspending  the  discharge  for 
a  limited  time,  or  of  classifying  the  dis- 
charge to  be  granted  as  second  or  third 
class ;  such  powers  to  be  exercised  by 
means  of  a  writing  signed  by  the  same  pro- 
portion of  creditors  as  is  required  for  the 
validity  of  a  discharge.  As  has  been  sug- 
gested, they  might  have  the  power  in  a 
similar  manner  of  absolutely  refusing  a  dis- 
charge. 

But  while  your  committee  find  evidence 
before  them  that  there  should  be  some 
modification  of  the  judge's  power  in  respect 
of  discharge,  they  do  not  consider  that  he 
should  be  entirely  deprived  of  it,  either  ab- 
solutely or  only  by  the  will  of  the  creditors 
on  certain  conditions.  They  consider  that 
nothing  less  than  fraud  should  deprive  the 
debtor  of  his  right  to  a  discharge,  upon 
the  complete  surrender  of  his  estate ;  and 
that  he  should  not  be  held  to  be  guilty  of 
fraud,  or  be  made  to  suffer  its  penalties, 
unless  the  fraudulent  act  can  be  described 
and  proveji.  And  in  that  case  it  cannot  be 
supposed  that  the  judge  would  grant  a  dis- 
charge. 

There  are,  however,  many  cases  in  which 
the  insolvent  has  been  blameable,  but  in 
which  his  misconduct  is  not  susceptible  of 
exact  definition,  and  therefore  could  not 
with  propriety  be  made  the  subject  of 
penal  enactment.  Extravagance,  over- 
trading, undue  speculation,  are  all  more  or 
less  censurable,  but  it  would  be  difficult 
to  fix  the  precise  limits,  beyond  which  ex- 
penditure, trading,  or  speculation  may 
properly  be  described  by  those  terms. 
Probably  it  is  in  such  cases  as  these  that 
the  disapprobation  of  creditors  might  be 


allowed  weight,  independent  of  any  formal 
charge  against  the  insolvent,  and  that  they 
might  be  authorized  to  suspend  the  insol- 
vent's discharge,  or  class  it  as  second  or 
third  class,  or  both ;  leaving,  however, 
similar  powers  with  the  judge  in  the  event 
of  a  case  being  made  out  before  him  for 
their  exercise. 

A  further  class  of  suggestions  having  re- 
ference to  the  insolvent's  discharge,  tend 
to  an  addition  of  the  number  of  circum- 
stances under  which  the  judge  is  bound 
to  refuse  it,  or  to  refuse  its  confirmation 
when  granted  by  the  creditors.  At  pre- 
sent these  consist  of  fraudulent  preferences ; 
fraud  in  procuring  the  assent  of  creditors • 
fraudulent  concealment  or  retention  of 
assets;  misconduct  on  examination;  ne- 
glect to  keep  a  cash  book  and  other  suit- 
able books  of  account ;  and  refusal  of  deliv- 
ery of  such  books.  It  is  proposed  to  add  to 
these — the  neglect  or  inability  to  account 
for  losses,  and<the  non-payment  of  a  dividend 
exceeding  10s  in  the  pound.  It  is  un- 
doubtedly of  much  importance  that  the 
debtor  should  so  keep  his  books,  as  to 
enable  him  to  show  from  them  in  what 
his  losses  consisted;  and  that  he  should 
be  encouraged  to' place  his  estate  in  the 
hands  of  his  creditors  before  he  has  de- 
pleted it  by  exorbitant  discounts,  forced 
sales,  and  all  other  modes  of  depreciation 
to  which  a  failing  trader  is  subjected.  But 
in  the  present  condition  of  the  country  it 
is,  to  say  the  least,  doubtful  whether 
there  are  not  numerous  country  traders 
who  not  only  do  not,  but  cannot  keep 
systematic  books  of  account,  showing  accu- 
rately their  gains  and  losses  during  a  series 
of  years.  And,  although  the  plan  of  re- 
fusing discharges,  unless  dividends  reach 
a  fixed  point,  has  found  favour  in  the 
United  States,  and  has  been  embodied  in 
the  recent  Bankrupt  Act  there,  it  has  been 
rejected  in  England  upon  the  obvious 
ground  that  it  is  not  only  possible  but  pro- 
bable that  persons  may  in  many  ways  be 
suddenly  rendered  insolvent,  and  unable 
to  pay  any  named  dividend,  without  any 
fault,  and  even  without  any  imprudence 
of  their  own,  while  a  debtor  may  so  manage 
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his  estate  as  to  pay  ten  shillings  in  the 
pound,  and  yet  may  have  largely  benefit- 
ted himself  or  his  friends  at  the  expense 
of  his  creditors. 

Your  Committee,  therefore,  do  net  eon- 
sider  that  the  operation  of  the  law  would 
be  improved  by  the  addition  of  these  two 
grounds  to  those  which  now  Bender  imper- 
ative the  refusal  of  the  insolvent's  dis- 
charge* 

There  Is  yet  another  .point  connected 
with  the  discharge  of  the  insolvent*  which 
has  been  mentioned  in  a  small  number  of 
the  answers,  and  which  deserves  conside- 
ration. It  is  proposed  that  the  discharge 
shaft  not  be  final,  but  that  the  debtor  shall 
always  be  subject  to  a  further  contribution 
towards  his  indebtedness  to  be  levied  un- 
der an  order  of  the  judge.  This  idea  has 
been  adopted  in  framing  the  Bankrupt 
Big  now  under  discussion  in  England,  and 
*  appears  to  be  considered  an  important  and 
advantageous  innovation  upon  the  old  sys. 
tem.  In  tibis  view  your  Committee  find  it 
difficult  to  concur.  In  Canada  the  Bank- 
rupt or  Insolvent  Law  has  always  been  re- 
garded, both  as  a  matter  of  public  expe- 
diency, and  as  resulting  in  individual 
benefit.  It  has  been  thought  to  be  expe- 
dient to  offer  the  honest  but  unfortunate 
debtor  an  inducement  to  remain  in  the 
country  and  recommence  his  career,  rather 
than  force  him  to  seek  a  new  field  of  action 
elsewhere.  And  while  this  was  a  matter  of 
interest  to  the  country  generally,  it  was  an 
act  of  humanity  to  the  debtor  and  to  his 
family.  Your  Committee  believe  that  the 
energies  of  the  debtor  would  be  cramped, 
the  avenues  of  credit  would  be  closed  to 
him,  and  neither  the  public  nor  the  private 
benefit  expected  from  an  Insolvent  Law 
would  be  attained,  if  the  power  of  de- 
priving the  debtor  by  operation  of  law, 
of  any  part  of  his  earnings  in  his  new 
-career,  were  made  the  condition  of  his 
being  permitted  to  enter  upon  it. 

Upon  the  last  subject  of  enquiry  to  which 
the  attention  of  your  Committee  has  been 
directed,  they  have  to  report  that  a  very 
considerable  majority  of  the  answers  they 
have  obtained  affirm  the  beneficial  charac- 


ter of  the Insolvent  Act  of  HK;  atrium 
in  that  view  the  persons  and  institutions 
of  a  etHHHMveiel  character  from  whom  an- 
swers inwe  been  received  wnafiTrwensly  con- 
cur. The  Boards  of  Trade  of  the  different 
cities  appear  to  have  given  the  swfcjeot  very 
earnest  attention,  and  wfeije  they  agree  in 
opinion  as  to  the  general  effect  of  the  law, 
they  have  furnished  in  their  answers  many 
of  the  moat  valuable  of  the  suggestions 
which  your  Committee  hare  had  under  eon- 
gideTateon. 

In  addition  to  the  more  prominent  of  the 
suggestions  which  have  been  considered  by 
your  Committee,  many  minor  points  save 
been  brought  under  their  notice  by  the 
answers.  .But  they  hare  not  thought  it 
necessary  to  report  upon  them  in  detail. 
The  evidence  will  afford  all  the  requisite 
particulars  of  them,  and  will  doubtless  be 
found  to  contain  much  information  of  a 
character  in  the  highest  degree  valuable  in 
the  preparation  of  any  Bill  that  may  be 
thought  requisite.  But  the  attention  of 
your  committee  has  been  forcibly  called  to 
two  points  of  very  great  importance  in  the 
operation  of  any  Bankrupt  Law  which  may 
be  enacted  in  the  Dominion,  which  they 
submit  deserve  the  earnest  consideration 
of  your  Honorable  House.  It  has  been 
brought  to  the  knowledge  of  your  commit- 
tee that  persons  resident  in  a  Province 
have  obtained  discharges  from  liabilities 
incurred  while  trading  in  that  Province, 
under  the  English  or  Scotch  Bankrupt  Act*. 
and  this/  as  your  committee  haye  been  led 
to  believe,  without  having  any  real  domicile 
in  Britain.  And  it  is  stated  to  be  doubtful 
whether  a  discharge  obtained  under  an  In- 
solvent law  here  would  relieve  the  debtor 
from  liabilities  incurred  in  England  or  Scot- 
land. If  these  be  the  actual  results  of  the 
Bankrupt  Laws  of  the  two  countries,  your 
committee  believe  that  it  is  of  the  utmott 
importance  to  take  such  steps  as  may  be 
necessary  to  terminate  so  anomalous  a  state 
of  things,  and  define  in  a  more  eqoitabl*? 
manner  the  operation  of  each  law  within 
the  ordinary  limits  of  the  jurisdiction  of  the 
other. 

In  conclusion,  your  committee  submit 
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aB  a  summary  of  the  result  of  their  enqui- 
ries, tiftt  no  complete  system  of  Bankrupt- 
cy or  Insolvency  is  m  force  in  any  of  the 
Provinces,  except  the  Insolvent  Act  of  1860. 
That  the  operation  of  that  Act  has  been 
found  to  be  defective  in  the  following  res- 
pects:— 

1.  In  permitting  delay  in  divesting  the 
debtor  of  his  estate  in  voluntary  assign- 
ments; and,  when  a  proceeding  was  adopt- 
ed nhich  was  net  open  to  this  objection, 
leaving  the  choice  of  the  assignee  to  the 
debtor. 

2.  In  imposing  any  restriction  either  de- 
pendent on  residence  or  official  character 
(if,  in  fact,  such  be  its  correct  interpreta- 
tion) upon  the  choice  of  an  assignee  by  the 
creditors. 

3.  In  not  providing  a  more  convenient 
means  by  which  the  creditors  could  exercise 
a  constant  control  of  and  supervision  over 
the  assignee,  by  means  of  inspectors,  of  a 
supervising  committee  or  otherwise. 

4.  In  requiring  too  long  a  period  to  in- 
tervene before  real  estate  can  be  sold,  divi- 
dends declared,  or  meetings  of  creditors 
validly  held. 

5.  In  not  permitting  the  assignee,  with 
the  authority  of  the  creditors,  to  sell  the 
entire  estate  of  the  insolvent  in  one  lot, 
either  for  a  fixed  price,  or  for  a  percentage 
upon  the  liabilities. 

6.  In  not  providing  for  the  punishment 
of  fraudulent  acts  as  crimes. 

7.  In  abridging  to  too  great  an  extent 
the  power  of  the  creditors  over  the  debtor's 
discharge. 

8.  In  not  granting  power  to  the  judge 
and  the  creditors  to  mark  disapprobation 
of  the  conduct  of  the  debtor  by  granting 
a  discharge  of  an  inferior  class. 

9.  Innotmakingmore  ample  provision  for 
facilitating  compositions,  particularly  with 
respect  to  compositions  for  time  payments. 

10.  In  not  authorising  the  contestation, 
at  the  expense  of  the  estate,  of  the  dis- 
charge) or  confirmation  of  the  discharge, 
of  a  debtor. 

11.  In  several  minor  details  as  to  proce- 


dure,-chiefly  in  the  Province  of  Ontario, 
which  the  answers  of  professional  men 
sufficiently  elucidate. 

J.  J.  C.  ABBOTT, 
Chairman. 


BISHOP  ON  LEGAL  STUDY. 
First  Book  op  the  ijaw,  by  Joel  Prentiss 
Bishop.  Boston:  Little,  Brown  &  Co.— This 
work  is  intended,  as  the  title  indicates,  to- 
be  placed  in  the  hands  of  young  men  who 
are  proposing  to  adopt  the  profession  of 
the  law.     "Its  ohject  is,"  says  the  author, 
"  ftrtft,  to  enable  all  young  persons  to  de- 
cide for  themselves  the  question,  whether 
the  law  offers  to  them  the  pursuit  for  life 
which  is  best  adapted  to  their  natural  capa- 
cities and  tastes ;  secondly,  to  teach  all,  who 
may  choose  to  read  it,  something  concern- 
ing the  nature  of  the  law,  how  it  has  come 
to  us,  what  is  legal  authority,  and  so  on,  in 
order  to  qualify  them  the  better  to  discharge 
the  duties  of  citizens  in  a  free  republic ; 
thirdly,  and  chiefly,  to  teach  the  student  of 
the  law  how  to  study  it,  and  to  furnish  him 
with  various  incidental  helps  in  the  study. 
It  is  not  written  upon  the  plan  of  teaching 
a  little  law  upon  every  legal  topic,  there- 
fore of  necessity  conveying  to  the  mind  of 
the  young  reader  no  really  correct  and  per- 
fected image  of  anything;  but  its  object 
is  to  prepare  the  way  for  a  thorough  and 
profound  study  of  the  law,  viewed  both  as 
a  science  and  an  art,  in  other  books." 

The  plan  of  Mr.  Bishop's  book  is  to  a 
considerable  extent  original.  He  endea- 
vors throughout  to  impress  upon  the  stu- 
dent the  importance  of  looking  and  thinking 
for  himself.  "He  (the  student)  should 
early  acquire  the  habit  of  determining  for 
himself,  whether  the  particular  decisions  he 
reads  in  the  books  are  correct,  and  their 
conclusions  are  the  laic.  No  greater  mis- 
take  can  be  made,  than  for  him  to  take  it 
for  granted,,  and  as  of  course,  that  every- 
thing he  reads  in  his  books,  orjhears  from 
his  preceptor,  is  to  be  laid  away  in  his 
memory  as  being  the  law.  To  make  this 
mistake  is  to  stumble  at  the  outset ;  and 
in  such  a  stumbling  there  is  often  a  fatal 
fall.    It  is  the  great  error  of  the  legal  edu- 
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cation  of  the  age.  -A  few  days  ago,  the  | 
writer  of  these  pagea  was  in  conversation 
with  an  old  man,  whose  prime  of  manhood 
had  been  spent  in  such  triumphs  at  the 
bar  as  were  the  envy  and  delight  of  all  his 
juniors  and  contemporaries,  and  who  for  a 
time  occupied  with  the  highest  honor  a 
seat  upon  the  supreme  bench  of  his  own 
State  j  and,  the  topic  turning  to  this  book, 
he  said :  "  I  wish  you  to  tell  the  young  men 
of  this  country  that  they  must  think.  The 
want  of  thought  is  the  great  want  of  the 
jprofessional  mind  in  the  present  age. ' '  Sec- 
tions 105,  6.  And  again,  in  section  126  : 
"  In  all  the  field  of  the  law,  there  is  nothing 
which  presents  to  any  lawyer,  young  or  old, 
so  good  an  opportunity  for  useful  enter- 
prise,  as  thinking  and  looking,  where  the 
mass  of  professional  men  close  their  eyes 
and  their  understandings.  It  is  true  that 
when  one  suggests  a  simple  thought  which 
had  not  occurred  to  another,  he  receives  no 
immediate  credit  for  it ;  but  it  strengthens 
his  mind,  prepares  him  for  labors  follow- 
ing; and,  in  the  end,  it  pays." 

Mr.  Bishop  would  entrust  a  good  deal  to 
the  student,  even  as  respects  the  course  of 
study.  In  sec.  240,  he  says:  "Again,  as 
to  the  law  school,  there  are  some  young 
men  of  such  mental  conformation  that  they 
would  do  best  not  to  enter  the  school  at 
all.  At  a  school  of  any  kind,  there 
is  necessarily  a  prescribed  course  of  study. 
And,  although  it  will  not  harm  an 
intelligent  mind  to  study  anything,  or  to 
read  the  law  in  any  order,  yet  there  are 
some  so  constituted  that  they  will  reach  the 
end  more  quickly,  .and  with  greater  advan- 
tage to  themselves,  if  they  mark  out  their 
own  course  and  pursue  it.  Even  the  parti- 
cular advice  of  an  eminent  lawyer  is  not 
always  so  good  for  the  student  as  to  follow 
what  the  l  judicious7  adviser  would  term  his 
'own  wayward  will.'  The  vast  majority  of 
young  men  do  best  when  led  by  others,  be- 
cause God  has  wisely  withheld  from  them 
the  faculty  to  lead  themselves.  But  to 
those  who  are  by  nature  qualified  to  listen 
to  the  divine  instinct  speaking  within,  and 
who  are  willing  to  listen  and  obey,  a  leader 
is  a  great  obstruction."    In  sec.  317,  we 


have  a  repetition  of  the  same  opinion :  "  It 
is  a  great  mistake  to'  attempt  to  help  stu- 
dents' too  much,  and  in  the  wrong  places. 
Young  men  are  not  machines  j  the) 
have  powers  of  their  own ;  and,  for  a 
young  man  who  is  reading  law,  there  i*> 
nothing  more  serviceable  than  to  examine 
books  for  himself,  and  choose  out  of  them 
such  as  are  adapted  to  his  own  need-. 
Even  if  he  commits  an  error  in  this,  the 
harm  to  him  will  be  of  the  most  profitable 
kind." 

Few  readers  will  be  prepared  to  accept 
without  qualification  all  that  Mr.  Bishop 
says  on  the  subject  of  leaving  the  student 
to  choose  for  himself.  Yet,  there  is  no 
doubt  that  many  a  promising  student  ha* 
been  injured  for  life  by  an  attempt  to  tie 
himself  down  to  a  rigorous  and  tin  inter 
rupted  course  of  study.  "  Mr.  Warren,  in 
his  Law  Studies,  recommends  particular 
books,  and  extends  his  lists  to  great  num- 
bers. Mr.  Hoffman,  the  American  writer, 
does  the  same.  A  young  man,"  add*  Mr, 
Bishop  "  even  though  a  rapid  reader,  mitt 
be  very  extraordinary  in  every  other  respect, 
if,  after  reading,  within  the  longest  time 
allowed  for  law  studies,  all  the  books  men 
tioned  by  these  writers,  he  finds  any  men 
tal  power  left  within  him,  of  any  sort  what- 
ever."  (Sec.  381.) 

Mr.  Bishop  has  a  good  deal  to  say  about 
reviewers  in  his  book.  We  cite  one  rather 
curious  instance.  In  sec.  494,  he  refers  to 
the  following  remark  in  an  article  in  the 
American  Law  Review:  "We  cannot  pa?* 
without  notice  the  insufferable  practice  of 
spelling  i  counsellor"  <  counselor.'  "  Mr. 
Bishop  remarks :  "To  most  men  things  of 
this  sort  appear  as  thin  as  the  letter  I  it- 
self j  and  each  lawyer  is  permitted  to  have. 
in  peace,  his  own  way  about  them."  But  a 
little  further  on  (sec.  505),  Mr.  Bishop  de 
votes  a  whole  paragraph  to  the  most  ele- 
gant mode  of  abbreviating  the  name  Me:- 
calf—whether  it  should  be  written  Met.  or 
Mete.  "The  former,"  he  says,  "is  suffi 
ciently  plain;  no  one  can  doubt  what  it 
means.  And  it  looks,  written  or  printed, 
so  much  better  than  the  latter,  that  it  is 

now  almost  universally  preferred.    Indeed, 
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the  latter  of  these  forms  is  in  very  bad 
taste.  A  small,  low  letter,  like  the  letter 
c,  should  not  end  an  abbreviation,  unless 
there  is  some  special  reason  for  it;  and,  in 
particular,  it  should  not  do  so  when  the 
preceding  letter  is  a  tall  one,  like  t.  The 
reason  is  simply  that  it  is  not  in  good  taste." 
Now,  it  might  be  suggested  that  there  is  as 
much  room  for  the  exercise  of  good  taste 
in  orthography  as  in  the  proper  sequence 
of  small,  low,  and  tall  letters;  and  we 
hope  it  is  not  because  it  is  deemed  a  matter 
of  indifference  that  "  Council  of  Law  Re- 
porting" is,  in  the  note  to  section  582,  spelt 
<  Counsel1' 

The  most  valuable  part  of  Mr.  Bishop's 
work,  exclusive  of  the  alphabetical  list  of 
books  at  the  end,  is  probably  his  oft-repeated 
injunction  to  the  student  to  think  for  himself. 
It  is  lamentable  to  observe  the  confusion  of 
mind  into  which  a  student  of  average  men- 
tal calibre  is  thrown  by  attempting  to  learn 
the  law  by  rote.  One  who  follows  Mr. 
Bishop's  advice  will  advance  upon  safe 
ground,  and  the  mental  strength  acquired 
will  enable  him  to  pursue  his  way  with 
unabated  ardour. 


RECENT  ENGLISH  DECISIONS. 

Admiralty. — Under  a  statute  giving  the 
Admiralty  jurisdiction  "  over  any  claim  of 
damage  done  by  any  ship,"  the  Admiralty 
has  jurisdiction  of  a  cause  of  damage  for 
personal  injuries  done  by  a  ship.  —  The 
Sylph,  Law  Rep.  2  Adm.  &  Ecc.  24. 

Award. — A  cause  and  all  matters  in  dif- 
ference were  referred  by  an  order  which  pro- 
vided that  the  costs  of  the  reference  should 
abide  the  event  of  the  award.  The  arbitra- 
tor decided  the  cause  for  the  defendant, 
and  with  regard  to  the  matters  in  differ- 
ence, awarded  that  the  plaintiff  had  a  valid 
claim  against  the  defendant,  and  the  de- 
fendant a  valid  claim  against  the  plaintiff 
of  larger  amount,  and  directed  the  plain- 
tiff to  pay  the  defendant  the  difference. 
The  claims  were  unliquidated,  and  could 
not  have  been  set  off'  against  one  another 
in  an  action.  Held,  that  the  event  of  the 
award  was  wholly  in  the  defendant's  favour, 


and  that  he  was  therefore  entitled  to  the 
costs. — Dunhill  v.  Ford,  Law  Rep.  3  O. 
P.  36. 

Banker.— Whether  by  virtue  of  the  rela- 
tion between  banker  and  customer,  any 
legal  duty  is  imposed  on  the  banker  not  to 
disclose  his  customer's  account,  except  on 
a  reasonable  and  proper  occasion,  so  as  to 
give  a  cause  of  action  without  special  da- 
mage, quart. — Hardy  v.  Veasey,  Law  Rep. 
3  Ex.  107. 

Bankruptcy. — A  husband  covenanted  in 
a  deed  of  separation  to  pay  an  annuity  to 
his  wife,  the  annuity  to  cease  in  the  event 
of  future  cohabitation  by  mutual  consent. 
Held,  that  the  value  of  the  annuity  was 
not  capable  of  calculation,  and  that  the 
annuity  was  therefore  not  provable  under 
the  Bankrupt  Acts.  —  Mudge  v.  Rowan  t 
Law  Rep.  3  Ex.  85. 

Club. — The  rules  of  a  club  authorized  the 
committee  to  call  a  general  meeting,  "  in 
case  any  circumstance  should  occur  likely 
to  endanger  the  welfare  and  good  order  of 
the  club,"  and  provided  that  any  member 
might  be  removed  by  the  votes  of  two- 
thirds  of  those  present  at  such  meeting. 
On  a  bill  by  a  member  so  removed,  pray- 
ing to  be  reinstated,  held,  that  as,  in  the 
judgment  of  the  court,  the  meeting  was 
fairly  called,  and  the  decision  was  arrived 
at  bona  fide,  and  not  through  caprice,  such 
decision  was  final,  and  the  court  could  not 
interfere. — Hopkinsonv.  Marquis  of  Exeter, 
Law  Rep.  5  Eq.  63. 

Conflict  of  Laws. — On  a  bill  of  exchange 
payable  to  order,  drawn,  accepted,  and 
payable  in  England,  the  contract  of  the 
acceptor  is  to  pay  to  an  order  valid  by  the 
law  of  England ;  and  an  indorsee  can  sue* 
the  acceptor  in  England,  under  an  indorse- 
ment valid  by  the  law  of  England,  though 
the  indorsement  was  made  in  France,  and 
by  the  liw  of  France  gave  the  inlorsee  no 
right  to  sue  in  his  own  name;  and  though 
the  indorser  (who  was  also  drawer  anl 
payee)  and  the  indorsee  were,  at  the  time 
the  bill  was  made  and  indorsed,  domiciled 
and  resident  in  France. — Lebelv.  Tucker, 
Law.  Rep.  3  Q.  B.  77. 

Contempt.— In  a  suit  for  having  removed 
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human  bones  and  portions  of .the  soil  from 
a  churchyard  to  a  field  belonging  to  the 
defendant,  the  Court  of  Arches  issued  a 
monition,  directing  the  defendant  to  re- 
place, before  a  certain  day,  the  bones  and 
earth  removed.  The  defendant  failed  to 
comply  with  the  order,  alleging  that  he 
was  unable  to  do  so,  because  said  field  was 
no  longer  in  his  occupation  or  possession. 
Held,  that  his  conduct  amounted  to  con- 
tempt of  court. — Adlam  v.  Colthurst,  Law 
Rep.  2  Adm.  &  Ecc.  30. 

Cjstom. — One  who  employs  a  broker  to 
sell  shares  for  him  on  the  stock  exchange 
or  other  general  market,  impliedly  autho- 
rizes him  to  deal  according  to  the  general 
and  known  usages  of  that  market,  though 
he  himself  be  not  aware  of  their  existence. 
But  the  usage  relied  on  must  be  proved  to 
exist,  and  to  be  so  general  and  notorious, 
that  persons  dealing  in  the  market  could 
easily  ascertain  it,  and  must  be  presumed 
to  be  aware  of  it;  and,  to  bind  persons 
not  aware  of  it,,  it*  must  also  appear  to  be 
reasonable. — GrisseU  v.  Bristowe,  Law  Rep. 
Z  C.  P.  112. 

Damages. — Where,  on  the  sale  of  a  chat- 
tel, the  buyer  intends  it  for  a  special  pur- 
pose,  but  the  seller  supposes  it  is  for  ano- 
ther and  more  obvious  purpose,  though  the 
buyer  cannot  recover,  as  damages  for  non- 
delivery according  to  the  contract,  the  loss 
of  profit  which  might  have  been  made  from 
the  purpose  for  which  he  intended  it,  he 
can  recover  the  loss  of  profit  which  might 
have  been  made  from  the  purpose  supposed 
by  the  seller,  provided  he  has  actually  sus- 
tained damage  to  that  or  a  greater  amount. 
~-Coru  v.  Thames  Iron  Works  Co.,  Iaw 
Rep.  3  Q.  B.  181. 

EmbmdismeiU. — A  statute  provides  that 
it  shall  be  sufficient  to  allege  the  embesale- 
.  ment  to  be  of  money,  without  specifying 
>any  particular  ooin  or  valuable  security, 
and  that  such  allegation  shall  be  sustained 
if  the  offender  shall  be  proved  to  have  em- 
benled  any  amount;  though  the  particular 
species  of  ooin  or  valuable  security  of  which 
such  amount  was  composed  shall  not  be 
proved.  Held,  that,  under  this  statute,  an 
allegation  ef  the  embeademeat  of  money 


was  not  sustained  by  proof  that  a  cheque 
only  had  been  embezzled,  if  there  was  bo 
evidence  that  the  prisoner  had  cashed  it. — 
Reg.  v.  Keena,  Law  Rep.  1  C.  C.  113. 

Frauds,  Statute  of. — On  a  purchase  of 
flour,  J.  W.,  an  agent  of  the  defendant, 
made  the  following'entry  in  a  book  belong- 
ing to  N.:  "Mr.  N.,  32  sacks  at  39s.,  to 
wait  orders.  J.  W."  In  an  action  by  N. 
for  non-delivery  of  the  flour,  this  entry 
was  proved,  and  it  was  proved  by  parol 
evidence  that  N.  was  a  baker,  and  the  de- 
fendant a  flour  merchant;  and  a  corre- 
spondence subsequent  to  the  purchase  wa» 
put  in,  relating  to  the  delivery  of  the  flour 
by  the  defendant  t;  N.  Held,  that  the 
entry  was  a  sufficient  memorandum  to 
satisfy  the  Statute  of  Frauds  ?  for  that  the 
parol  evidence  of  the  relative  trades  of 
the  parties  was  admissible,  and,  independ- 
ently of  the  correspondence,  showed  that 
the  defendant  was  the  seller,  and  N.  the 
buyer,  of  the  flour.  Vandenburgh  v. 
Spooner,  Law  Rep.  1  Ex.  316,  considered. 
—Newell  v.  Radford,  Law  Rep.  3  C.  P.   52. 

Insurance. — A  policy  of  fire  insurance 
provided  that  the  insurers  would  not  be 
liable  for  loss  or  damage  by  explosion. 
"  except  for  such  loss  or  damage  as  shall 
arise  from  explosion  by  gas."  In  the  in- 
sured premises,  which  were  used  for  the 
business,  of  extracting  oil,  an  inflammable 
and  explosive  vapor,  evolved  in  the  pro- 
cess, escaped  and  caught  fire,  setting  fire 
to  other  things;  it  afterwards  exploded, 
and  caused  a  further  fire,  besides -doing 
damage  by  the  explosion.  Held,  (I)  that 
"  gas"  in  the  policy  meant  ordinary  illumi- 
nating gas;  (2)  that  the  exemption  of  lia- 
bility for  loss  by  explosion  was  not  limited 
to  oases  where  the  fire  was  originated  by 
the  explosion,  but  included  eases  where 
the  explosion  occurred  during  a  fire,  and 
that  the  insurers  were  not  liable  either  for 
the  damage  from  the  explosion,  nor  for 
that  from  the  further  fire  caused  by  the 
explosion.— fitowky  v.  Western  Ins.  Gx,  Law 
Rep.  8  fix.  tl. 

Malicious  Wounding— A  prisoner  may 
be  convicted  under  a  statute  punishing  the 
malioious  "  wounding"  of  cattle,  though 
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the  wound  was  inflicted  by  the  prisoner's 
hands,  without  any  instrument. — Regina  v. 
Bullock,  Law  Rep.  1  C.  C.  115. 

Pr:  duction  of  Documents.— To  an  action 
by  executors  to  recover  damages  for  the 
death  of  their  testator,  caused  by  the 
alleged  negligence  of  the  defendants,  the 
defendants  pleaded  not  guilty,  and  that 
the  deceased  had  accepted  £75  in  dis- 
charge of  all  claims  against  them.  The  .de- 
fendants had  sent  a  clerk  and  their  medi- 
cal officer  to  see  the  deceased,  ascertain 
his  state,  and  negotiate  as  to  the  compen- 
sation to  be  made  him.  Held,  that  the 
plaint iifs  were  entitled  to  have  inspection 
and  copies  of  the  reports  made  to  the  de- 
fendants by  these  officers  of  their  inter- 
views with  the  deceased. — Baker  v.  London 
and  S.  W.  Railway  Co.,  Law  Rep.  3  Q.  B. 

Sale.— The  plaintiff  sold  to  the  defend- 
ants goods,  to  be  paid  for  in  cash  or  "ap- 
proved bankers'  bill?."  The  defendants 
paid  for  them  by  an  ".  approved  banker's 
hill.'1  The  bill  was  subsequently  dishon- 
oured. The  defendants  were  not  parties 
to  the  bill,  and  received  no  notice  of  dis- 
honour. In  an  action  for  the  price  of  the 
goods,  held,  that  the  defendants'  liability 
was  not  more  extensive  than  it  would  have 
been  had  they  indorsed  the  bill,  and  that 
they  were  therefore  discharged,  not  hav- 
ing received  due  notice  of  dishonor. — Smith 
v.  Mercer,  Law  Rep.  3  Ex.  51. 


RECENT  AMERICAN  DECISIONS. 

Agency — Order  by  Principal  to  pay  Credi- 
tor.—If  a  debtor,  having  funds  in  the 
hands  of  his  agent,  verbally  orders  him  to 
pay  a  creditor,  and  the  agent  promises  to 
execute  the  order,  and  the  creditor  accepts 
and  relies  upon  the  agent's  promise,  the 
debtor's  power  to  control  so  much  of  the 
funds  as  is  necessary  to  redeem  such  pro- 
mise is  gone* — Qoodurin  v.  Bowden,  54  Me. 

Bailment — Goods  were  taken  from  a  car- 
rier by  legal  process.  It  was  a  question 
whether  the  parties  to  whom  they  were 
delivered  or  the  bailors  were  the  true  own- 
ers, although  the  former  were  regarded  as 


suah  by  the  judge  who  delivered  the- opi- 
nion. The  bailors  were  promptly  notified 
of  the  taking.  Held,  a  good  defenoe  to  an 
action  by  the  bailor. — Bliven  v.  Hudson  R. 
R.  R.  Co.,  36  N.  Y.  403. 

Bills  and  Notes. — "  Due  I.  H.,  or  order, 
the  sum  of  $3,928,  for  value  received  of 
him,  and  settlement  up  to  date.  C.  V. 
Meador."  Held,  a  promissory  note,  pay- 
able immediately.— Huyck  v.  Meador,  24 
Ark.  .191. 

Check.— A  check  drawn  upon  a  bank  for 
more  than  the  amount  of  the  drawer's 
funds  on  deposit,  creates  no  lien  upon  and 
gives  the  payee  no  right  to  the  actual 
balance,  until  the  bank  has  agreed  to  pay 
it  pro  tanto—Dana  v.  Third  Nat  Bank  in 
B.,  13  Allen  445. 

Confession.— The  prisoner,  a  slave,  made 
a  confession  to  his  master  that  he  had 
killed  another  slave  at  a  certain  place. 
Being  asked  how,  he  answered,  "  I  cut  her 
throat."  After  some  other  questions  and 
answers,  his  master  stopped  him,  and  would 
not  hear  any  thing  more.  Held,  that,  as  the 
confession  was  prevented  from  being  com- 
plete, it  was  not  admissible. —  WUUam\. 
Stale,  39  Ala.  N.  a  532. 

Damages.— When  a  loss  of  cargo  for 
which  the  carrier  is  responsible  occurs  at 
the  port  where  it  is  laden,  and  before  the 
voyage  begins,  the  carrier  is  liable  for  its 
value  at  such  port.  But  when  the  loss 
happens  after  the  .voyage  has  been  begun, 
he  is  liable  for  the  value  on  •board  shjp  at 
the  port  of  delivery,  before  payment  of 
duties,  and  less  the  freight.— Krohn  v. 
Oeohs,  48  Barb.  127. 

Factor.^A  factor  received  goods  to  sell, 
on  which  he  made  advances.  Said  goods 
were  attached  in  his  hands  by  creditors  o£ 
his  principal.  The  value  of  the  goods  was 
falling,  and  they  were  afterwards  sold  by 
him.  Held,  that  the  power  to  sell  was  not 
arrested  by  the  attachment,  and  that  the 
factor  was  only  liable  for  the  excess  of  the 
value  of  the  goods,  at  the  time  of  the  sale, 
over  his  claims  and  advances  prior  to  the 
attachment.— Bough  i.J^irkpatrick,^  Penn. 
St.  84. 

Fruwh,    Statute  qf.-mA   party  verbally 
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guaranteed  another's  debt,  at  his  request, 
to  a  third  party,  who  thereupon  gave 
credit  to  the  principal  creditor.  The  gua- 
rantor paid  the  debt  when  it  was  due,  and 
claimed  the  amount  from  his  principal. 
Held,  that  the  Statute  of  Frauds  was  no  de- 
fence. The  provision  of  that  statute  is 
for  the  benefit  of  the  guarantor  exclusively. 
— Beal  v.  Brown,  13  Allen  114. 

Insurance.— I.  An  agent  authorized  to 
take  applications  for  insurance  filled  one 
out  for  the  plaintiff,  which  the  latter  had 
signed  in  blank.  The  plaintiff  gave  all 
proper  information,  but  the  application 
contained  a  material  misstatement.  It 
was  argued  that  the  agent  was  acting 
for  the  assured  in  filling  up  the  application, 
and  that  the  defendants  were  discharged 
by  the  false  warranty.  Held,  that  the  de- 
fendants were  liable.— ifotrky  v*  Th*  Em- 
pire Ins.  Co.,  36  N.  Y.  550. 

2.  A  common  carrier  has  an  insurable 
interest  in  goods  in   his   charge   to  the 

'  extent  of.  their  value.  In  case  of  loss, 
the  measure  of  damages  is  the  value  of 
the  goods  at  the  time  of  the  loss.  Socage 
v.  The  Corn  Exchange  Ins.  Co.,  36  N.  Y.  655. 

3.  The  policy  of  insurance  declared  on 
contained  a  proviso  to  the  effect,  that,  if 
any  specific  parcel  of  goods  should,  at  the 
time  of  the  fire,  be  insured  in  that  or  any 
other  office,  said  policy  should  "tnot  extend 
to  cover  the  same,  excepting  only  so  far  as 
relates  to  any  excess  of  value  beyond  the 
amount  of  such  specified  insurance,  which 
said  excess  is  declared  to  be  under  the 
protection  of  this  policy,  and  subject  to 
average  as  aforesaid."  Goods  covered  by 
said  policy  were  burned,  with  a  loss  of 
$274,192.  There  was  also  a  specific  insur- 
ance on  said  goods  to  the  value  of  $324,192. 
This  action  was  brought  to  recover  a  pro 
rata  amount  of  the  loss  in  proportion  to 
the  amount  insured.  Hi  Id,  that  the  de- 
fendants were  only,  liable  for  a  loss  over 
and  above  the  amount  of  the  specific  insur- 
ance.— Fairchild  v.  Liverpool  and  L.  F.  and 
L.  Ins.  Co.,  48  Barb.  420. 

4.  A  policy  of  insurance  contained  a 
condition  that,  in  case  of  loss,  it  should  be 
optional  with  the  insurers  to  rebuild  or 


repair  the  building,  giving  notice  of  their 
intention  so  to  do  within  thirty  days  after 
having  received  the  preliminary  proof  of 
loss.  The  building  insured  was  burned, 
and  the  plaintiff  at  once  began  to  build  a 
different  kind  of  building  from  thai 
destroyed.  Within  the  said-  thirty  day3, 
the  defendants  gave  notice  of  their  election 
to  rebuild.  The  plaintiff  refused  to  allow 
them  to  do  so,  finished  the  building  him- 
self, and  sued  for  the  value  of  the  property 
destroyed.  It  was  argued  that  plaintiff's 
said  refusal  only  subjected  him  to  the  loss 
of  interest,  and  that,  at  most,  the  defend- 
ants could  only  reduce  damages  by  showing 
that  they  could  have  rebuilt  for  less  than 
the  sum  insured.  Held,  that  the  plaintiff 
could  not  recover.  The  contract  by  the 
defendant's  election  became  a  contract  to 
build  simply,  as  if  there  .had  been  no  insur- 
ance; and  the  plaintiff  had  by  his  own  act 
prevented  the  defendants  from  performing 
it.— Beats  v.  Home  Ins.  Co.,  36  N.  Y.  522. 

5.  The  defendants  insured  the  plaintiff 
on  a  stock  of  goods  such  as  are  usually 
kept  in  country  stores.  A  printed  clause 
in  the  policy  made  it  void  while  certain 
articles,  specified  as  hazardous,  were  stored 
on  the  premises ;  among  others,  turpentine 
and  gunpowder.  These  articles  are  usually 
kept  in  country  stores,  and  were  kept  by 
the  plaintiff.  Held,  that  the  defendants 
were  liable.  The  written  clause  governed 
the  printed. — Pindar  v.  King's  County  F. 
Ins.  Co.,  36  N.  Y.  648. 

6.  Suicide  by  Insane  Person. — The  con- 
dition in  a  policy  of  life  insurance,  "that 
in  case  the  insured  shall  die  by  his  own 
hand,  or  in  consequence  of  a  duel,  or  the 
violation  of  any  state,  national  or  provin- 
cial law,  or  by  the  hands  of  justice,  this 
policy  shall  be  null,  void  and  of  no  effect" 
does  not  include  suicide  by  an  insane  man 
in  a  fit  of  insanity. — Easterbrook  t.  Union 
M.  Life  Ins.  Co.,  54  Me. 

7.  A  policy  of  life  insurance  contained 
a  proviso,  that,  if  the  insured  should  die 
"  in  the  known  violation  of  any  law  of  these 
States,"  said  policy  should  be  void.  The 
insured  was  shot  by  a  person  whom  he  had 
previously  struck.     Held,  that  if  the  bk.w 
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amounted  to  an  assault,  and  the  shoot 
ing  was  a  part  of  the  same  continuous 
transaction,  and  took  place  in  conse- 
quence of  said  assault,  the  policy  was  void. 
By  a  majority  qf  the  Court,  it  is  not  essen- 
tial that  the  deceased  should  have  had  rea- 
son to  believe  his  criminal  act  might  ex- 
pose his  life  to  danger. — Cluff  v.  Mutual 
BtMfit  Life  Ins.  Co.,  13  Allen  308. 

Master  and  Servant.— L  Subordinate  ser- 
vants of  a  railroad  company,  injured  by 
the  negligence  of.  a  servant  of  superior 
grade. — e.  g.t  a  laborer,  injured  by  the  neg- 
ligence of  the  superintendent  of  the  road 
in  starting  a  train  at  an  unusual  time, — 
can  recover  of  said  company. — Haynes  v. 
East  Tenn.  &  Ga.  B.  B.,  3  Coldwell,  222. 

2.  A  flagman  employed  by  a  railroad  cor- 
poration was  an  habitual  drunkard,  and 
was  usually  intrusted  with  the  management 
of  a  switch,  which  by  the  rules  of  the  com- 
pany it  was  the  duty  of  another  person  to 
manage.  These  facts  were,  or  by  the  use 
of  due  care  might  have  been,  known  to  the 
officers  of  the  corporation.  The  flagman, 
through  intoxication,  failed  properly  to 
adjust  said  switch,  in  consequence  of  which 
a  fellow-servant  was  injured.  Held,  that 
the  corporation  were  liaole  for  the  injury, 
and  this,  although  they  employed  a  special 
agent  to  hire  and  superintend  servants,  who 
must  have  been  negligent  to  have  kept  the 
flagman  in  said  employment. — Oilman  v. 
Eastern  B.  R.  Co.,  13  Allen,  433. 

Murder. — Plaintiff  in  error  was  a  private 
soldier,  and  in  June,  1865,  was  detailed  by 
his  superior  officer  as  one  of  a  scouting 
party.  A  lieutenant  and  ten  men  were 
added  to  the  party  on  the  march.  Some 
of  the  soldiers  of  the  party  shot  a  man, 
and  the  plaintiff*  in  error  was  indicted  and 
Cinvicted  of  murder  in  the  second  degree. 
Held,  that  the  proof  being  unsatisfactory 
that  the  plaintiff  aided  or  abetted  in  the 
unlawful  act  of  killing,  his  presence  did 
not  make  him  criminally  liable.  The  detail 
was  on  its  face  a  lawful  order,  and  the  sol- 
dier had  no  right  to  enquire  of  the  officer 
the  purpose  of  the  detail. — Biggs  v.  The 
State,  3  Coldwell,  85. 

Negligence. — 1.  A  child  seven  years  old, 


while  on  a  railway  track,  unattended,  was 
killed  by  a  train.  Held,  that  this  was  such 
negligence  on  the  part  of  his  parents  as  to 
prevent  a  recovery  for  the  death,  it  not 
having  been  caused  wilfully.— Pittsburgh 
F.  W.  &  C.  B.  Co.  v.  Vining,  27  Ind.  513. 

2.  The  deceased  was  compelled  by  the 
conductor  of  the  defendants  to  stand  upon 
the  platform  of  a  crowded  car,  and  while 
there  was  thrown  from  the  car  by  another 
passenger  getting  off  in  haste  and  careless- 
ly, and  was  killed.  Held,  that  the  defen- 
dants were  liable  for  his  death:  The  wrong- 
ful act  of  a  third  party  did  not  excuse  the 
defendants'  wrong. — Sheridan  v.  B.  a>  N. 
B.  B.  Co.,  36  N.  Y.  39. 

3.  A  horse -car,  with  its  inside  and  plat- 
form full,  was  stopped  for  the  plaintiff,  who 
got  on  and  stood  upon  the  steps,  there  be- 
ing no  room  elsewhere.  While  there  he 
was  injured.  The  conductor  had  taken  his 
fare.  Held,  that  the  defendants  were  liable. 
The  above  facts  rebutted  any  presumption 
of  the  plaintiff's  negligence. — Clark  v. 
Eighth  Avenue  B.  B.  Co.  36  N.  Y.  135. 

4.  Defendants'  servant  let  down  the 
chain  which  guarded  the  passage  way  from 
a  ferry  boat  to  the  landing,  before  the  boat 
was  properly  secured  to  the  bridge,  in  con- 
sequence of  which  act  the  plaintiff's  leg 
was  crushed  between  the  boat  and  the 
wharf.  Held,  that  this  was  negligence  for 
which  defendants  were  liable. — Ferris  v. 
Union  Ferry  Co.  36  N.  Y.  312. 

Promissory  Note.— A  promissory  note  be- 
ing presented  by  one  bank  at  another  bank 
where  it  was  made  payable,  was  certified  to 
be  good,  and  was  then  stamped  "paid"  by 
the  presenting  bank,  but  on  the  same  day 
the  maker's  want  of  funds  being  discovered, 
notice  was  given  to  the  presenting  bank, 
which,  however,  declined  to  cancel  the  cer- 
tificate. The  certifying  bank  then  paid 
the  amount,  took  the  note  and  re-presented 
it  at  its  own  counter,  had  it  duly  protested 
and  notified  the  indorsers.  Held,  that  the 
facts  did  not  amount  to  payment  of  the  note, 
and  the  bank  was  entitled  to  recover  from 
the  indorsers. — Irving  Bank  v.  Wetherald, 
7  Am.  L.  R.  352. 

Telegraph. — 1.  A  telegraphic  message  was 
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erroneously  transmitted  to  the  plaintiff  by 
the  defendant  company.  The  blank  on 
which  the  original  message  was  written,  con- 
tained, among  other  stipulations,  one  to 
the  effect  that  the  company*would  not  be 
liable  for  an  error  in  transmission,  unless 
the  message  was-  repeated  back  frtim  the 
statitn  to  which  it  was  seat,  as  H  might  be 
for  half  the  east  of  first  sending.  The  mes- 
sage received  by  the  plaintiff  was  written 
on  a  similar  blank,  but  was  not  repeated 
beek  as  aforesaid.  The  plaintiff  brought 
an  action  of  tort.  EM,  thai  said  stipula- 
tion was  reasonable,  and  that,  unless  the 
said  error  weald  not  have  been  prevented 
by  the  repetition  of  the  message,  the  plain- 
tiff could  not  recover.—  EUis  v.  American 
Tklqpraphk  Co.,  13  Allen  226. 


INTERESTING  FEATURES  IN  RECENT 
ENGLISH  LAW. 

I.— It  is  not^  perhaps,  generally  known 
to  the  American  Bar  with  what  degree  of 
formal  ceremony  the  different  terms  of  the 
superior  courts  are  opened,  at  Westminster 
HalL  The  judges,  all  in  full  court  dress, 
small-clothes  and  dress  sword,  and  chapeau 
brma,  and  full-bottomed  wigs,  and  the  coun- 
sel of  every  giade,  from  the  Queen's  Advo- 
cate and  the  Attorney-General,  down 
through  the  several  degrees  of  sergeants  and 
Queen's  Counsel,  to  the  humblest  barrister, 
called  to  the  bar  but  yesterday,  all  repair 
to  the  dwelling  of  the  Lord  Chancellor,  to 
make  their  respects  to  the  highest  judicial 
dignitary  of  the  realm.  After  a  formal 
breakfast,  near  midday,  in  solemn  proces- 
sion, they  take  possession  of  the  old  hall, 
where  the  Aula  Regis  held  its  sessions  al- 
most from  the  time  of  the  Conqueror.  After 
formal  opening  of  the  several  courts,  an  ad- 
journment for  the  day  follows,  and  all  pre- 
pare for  business  on  the  next  morning,  at 
ten  o'clock,  or  earlier  if  need  be.  The  late 
Lord  Justice  Knight  Bruce  never  attended 
these  ceremonious  openings  of  the  term, 
from  an  invincible  aversion  to  appearing  in 
small-clothes.  We  conjecture  some  of  his 
successors  are  coming  to  have  similar  feel- 
ings. 

It  is  at  LinoohYs  Inn,  where,  after  the 


ceremonious  opening  of  the  term  by  the 
Lord  Chancellor  at  Westminster  Hall,  the 
Courts  of  Chancery  continue  their  ordinary 
sessions,  and  where  all  chanoery  causes  are 
heard  and  determined.  It  may  not  be 
known  to  all  American  lawyers,  that  all  the 
Courts  of  Chanoery,  with  the  exception  of 
that  of  the  Rolls  perhaps,  are  bat  depart- 
ments of  the  Court  of  Chanoery,  where  the 
Lord  Chancellor's  authority  is  the  para- 
mount one.  For  instance,  the  three  Vice 
Chancellors  are,  in  contemplation  of  law, 
sitting  merely  as  assistants  to  the  Lord 
Chancellor.  8»,  too,  in  the  Court  of  Chan 
eery  Appeal,  which,  in  point  of  tot*  is  gen- 
erally held  by  the  Lords  Justices,  the  Lord 
Chancellor  may  preside  and  claim  the  assist- 
ance of  the  two  Lords  Justioes.  But  in  that 
case  the  Lords  Justices  sit  in  the  Lord  Chan- 
cellor's court-room,  having  another  court- 
room in  which  they  hear  appeals  by  them- 
selves. The  mode  in  which  the  point  is 
determined  how  many  of  the  judges  of 
Chancery  Appeal  shall  sit  upon  any  parti- 
cular appeal,  seems  rather  singular  ami 
unique  to  all  Americans.  It  seems  to  de- 
pend upon  the  choice  of  the  appellant.  He 
may  carry  an  appeal  from  one  of  the  Vice 
Chancellors,  or  the  Master  of  the  Rolls,  to 
the  full  Court  of  Chancery  Appeal,  when 
the  Lord  Chancellor  will  call  to  his  aid  the 
Lords  Justices,  to  hear  the  appeal  in  the 
Court  of  Chancery,  when  the  three  Judges 
will  be  present  during  the  hearing  and  more 
commonly  give  judgments  seriatim.  Or  if 
the  appellant,  in  such  cases,  for  any  cause, 
prefer  his  appeal  should  be  heard  by  the 
Lord  Chancellor  only,  he  may  take  it  into 
that  Court,  to  be  heard  by  him  alone.  So 
also  he  may  elect  to  bring  his  appeal  to 
hearing  before  the  Lords  Justices  alone, 
which  is  the  more  common  course. 

Appeals  to  the  House  of  Lords  may  be 
taken  direct  from  the  Vice  Chancellors,  or 
the  Master  of  the  Bolls,  or  the  party  may 
go  first,  to  any  one  of  the  Courts  of  Chan- 
cery Appeal,  but  he  cannot  appeal  from  one 
Court  of  Chancery  Appeal  to  another,  or 
from  the  Lord  Chancellor,  or  Lords  Justices, 
to  the  full  Court  of  Chancery  Appeal  or 
from  the  Lord  Chancellor  to  the  Lord*  Jus 
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tioes,  01*  vice  versa*  Each  of  these  Courts, 
in  contemplation  of  law,  being  considered 
identical  with  the  others,  and  hence  it  has 
recently  been  determined  that  one  Lord 
Justice  may  hear  appeals,  and  this  is  now 
becoming  quite  common.  The  English  bar 
seem  to  have  much  less  confidence  in  the 
number  of  judges  than  is  common  with  us. 

Appeals  are  taken  too,  as  is  well  known, 
in  a  very  different  manner,  and  with  very 
different  effect,  in  the  English  Courts  of 
Chancery,  from  what  is  allowed  in  most  of 
the  American  States.  All  interlocutory  de- 
cisions are  appealable,  and  the  proceedings 
in  the  case  are  not  necessarily  thereby  in- 
terrupted. In  theory,  in  a  chancery  cause 
pending  before  one  of  the  Vice  Chancellors, 
or  the  Master  of  the  Rolls,  an  interlocutory 
decision  may  be  appealed  to  the  Lord  Chan- 
cellor, or  the  Court  of  Chancery  Appeal, 
and  may  be  thus  progressing,  while  the 
cause  itself  is  at  the  same  time  making  pro- 
gress in  the  original  court.  And  at  the  same 
time  another  interlocutory  decision  may  be 
appealed  direct  to  the  House  of  Lords,  and 
may  be  there  on  trial,  while  other  portions 
of  the  cause  may.be  on  trial  in  two  or  more 
different  courts.  But  this  is  not  the  usual 
course  perhaps.  This  is  accounted  for  partly 
by  the  iact  that  different  members  of  the 
Chancery  bar  practise  in  different  courts, 
and  it  is  not  unusual  to  have  a  cause  argued 
in  different  courts  by  entirely  different 
counsel ;  but  this  is  by  no  means  always  the 
case.  Senior  counsel  of  eminence,  like  Sir 
Roundell.  Palmer,  more  commonly  follow 
an  important  cause  through  all  its  stages — 
and  by  consequence  the  proceedings  in  the 
court  below  are  more  commonly  stayed  by 
consent,  during  the  pendency  of  the  appeal. 

II. — Some  very  important  questions  have, 
within  the  last  few  weeks,  come  before  the 
j-uperior  courts  in  Westminster  Hall  and 
Iincoln's  Inn.  The  astonishing  discoveries,,, 
in  regard  to  railway  management,  or,  per- 
haps more  properly,  mismanagement,  with- 
in the  last  few  months,  have  brought  out 
the  question  of  the  right  of  the  directors  to 
declare  and  pay  dividends,  out  of  anything 
but  the  net  earnings  of  the  company. 

In  countries  where  joint  stock  companies 


are  owned  to  a  considerable  extent  by  mere 
speculators  and  adventurers,  it  would  be 
not  unnatural  to  expect,  that  the  share- 
holders would  more  readily  acquiesce  in 
having  dividends  paid  out  of  capital— and 
even  out  of  capital  borrowed  for  the  ex- 
press purpose — than  in  countries  where 
such  stocks  are  held,  to  a  large  extent,  by* 
those  who  desire  to  retain  them,  as  a  means 
of  investment,  and  for  permanent  income. 
In  the  latter  case,  and  this  seems  the  only 
view  with  which  any  such  stock  could  fairly 
be  created— it  would  at  once  destroy  the 
credit  of  the  stocks  and  defeat  the  just  ob- 
ject of  their  creation,  if  dividends,  to  even 
the  slightest  extent,  were  permitted  to  be 
paid  out  of  capital,  whether  borrowed  for 
the  occasion  or  not.  There  cannot  be  a 
practice  more  disingenuous,  or  fraudulent 
in  its  character,  than  this.  If  permitted  in 
any  case,  or  to  the  slightest  extent,  it  would 
at  once  subvert  the  entire  system  of  fail- 
dealing,  in  the  shares  of  joint  stock  com- 
panies. So  far  has  this  cardinal  principle 
of  finance  been  carried,  that  any  State,  or 
government,  which  allows  the  interest  upon 
its  capital,  or  funded  debt)  to  be  paid  by 
new  loans — which  is  but  another  name  for 
new  capital — will  at  once  lose  credit ;  and 
cannot  expect  the  confidence  of  capitalists 
to  be  continued  under  such  a  practice. 

But  this  practice  in  the  case  of  a  govern- 
ment, or  State,  might  be  justified  under 
some  special  crisis  or  emergency.  For  the 
payment  of  interest,  in  such  cases,  is  not 
so  exactly  the  measure  of  the  resources  of 
the  debtor,  as  in  the  case  of  a  joint  stock 
company.  The  State,  or  government,  in  one 
sense  possesses  unlimited  resources- -or  such 
as  are  measured  only  by  the  productive  in- 
dustry of  all  its  inhabitants.  In  this  case 
the  fact  of  paying  interest  by  new  loans,  is 
only  a  symptom  of  bad  management  and 
thoughtlessness ;  or  of  unwillingness  to  im- 
pose the  just  weight  of  the  due  and  exact 
responsibility  and  current  cost  of  the  gov- 
ernment upon  the  resources  of  the  State. 
And  the  opposite  course,Jof  raising  current 
interest  annually,  is  indispensable  as  an  un- 
doubted expression  of  willingness,  on  the 
part  of  the  State,  in  its  aggregate  capacity, 
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to  meet  its  just  responsibility,  in  the  pre- 
sent tense. 

But  in  the  case  of  a  joint  stock  company, 
the  resources  of  the  company  are  of  neces- 
sity limited,  and  can  only  be  measured  by 
the  sole  and  unerring  standard  of  its  net 
earnings,  that  is,  the  income  remaining  over  - 
and  above  all  outgoes.  If  the  directors  are 
allowed,  under  any  pretence  or  excuse,  to 
tamper  with  this  cardinal  measure  of  cha- 
racter, there  is  no  longer  any  standard  or 
measure  of  character  remaining.  The  pay- 
ment of  dividends  and  interest  upon  its 
capital,  whether  in  shares— ordinary  or  pre- 
ferred— or  in  bond  and  mortgage,  or  in  any 
other,  form,  is  as  indispensable  to  determine 
the  success  or  failure  of  joint  stock  compa- 
nies, as  the .  prompt  meeting  of  one's  pro- 
mises is  with  a  natural  person.  And,  while 
the  flexible  morality  of  trade  allows  some 
discretion  to  the  unfortunate  dealer,  in  call- 
ing in  the  temporary  aid  of  friends,  in  order 
to  defer  the  inevitable  day  of  ultimate 
failure,  or,  if  possible,  to  help  escape  from 
its  disheartening  disaster,  no  such  discre- 
tion is,  or  can  be,  allowed  to  the  managers 
and  directors  of  a  joint  stock  company, 
like  a  railway. 

There  are,  unquestionably,  some  uncer- 
tainties in  regard  to  railway  management, 
whereby  it  becomes  difficult,  if  not  imprac- 
ticable, in  all  cases,  to  know  precisely  how 
much  to  charge  to  current  expenses.  The 
repair  and  renewal  of  permanent  structures 
— like  the  roadway,  bridges,  and,  to  some 
extent)  stations  and  machine  shops,  which 
are  constantly  deteriorating,  and  must  ulti- 
mately be  renewed  by  an  outlay  far  beyond 
the  oost  of  ordinary  repairs,  calculated  on 
the  most  liberal  scale — these  and  some 
other  perplexities  and  uncertainties,  natu- 
rally attending  railway  management,  in  the 
most  competent  and  watchful  hands,  will 
always  plead  for  some  allowance  for  occa- 
sional failures  and  shortcomings.  But  be- 
yond this  there  is  an  invariable  and  inflex- 
ible rule  of  railway  management,  from 
which  the  English  courts  will  allow  no  de- 
parture. 

In  a  recent  case  befo:e  Vice  Chancellor 
Wood,  where  the  minority  of  shareholders 


sought  for  an  injunction,  restraining  the  di- 
rectors and  other  shareholders,  in  whose 
interest  they  were  acting,  from  borrowing 
money  on  a  temporary  loan,  or  applying 
money  already  borrowed,  to  the  purposes  of 
paying  the  regular  semi-annual  dividends 
upon  the  shares,  in  advance  of  realizing 
some  suspended  sources  of  income,  the 
learned  judge  granted  the  injunction  with- 
out hesitation.  And  the  principle  is  so  un- 
questionable that  an  appeal  would  offer  no 
reasonable  hope  of  obtaining  any  modifi- 
cation of  the  order,  and  was  not  attempted, 
we  believe. 

But  we  fear  there  has  been  a  very  great 
amount  of  railway  management,  loth  in 
England   and  America,   which  would    l*e 
found,  on  careful  examination,  far  more- 
flagrant  than  this.    It  is  to  be  feared  that. 
in  the  great  majority  of  instances,  dividends 
have  been  paid,  without  any  very  strict  re- 
gard to  the  precise  rule  of  measuring  them 
by  the  exact  amount  of  net  earnings.  And 
that  if  any  surplus  has  been  laid  by  for  ex- 
traordinary expenditures,  it  has  been  some- 
times for  the  very  questionable  purpose  of 
"  legislative  expenses,"  which,  if  not  wholly 
illegal  and  inadmissible,   were  clearly  so, 
when  canned  to  the  enormous  extent,  and 
for  the   questionable  objects,  which  too 
many  recent  developments  indicate.    And 
in  other  cases  dividends  have  been  paid,  out 
of  borrowed  capital,  for  the  mere  purpose 
of  misrepresenting  the  real  state  of  the 
productiveness  of  the  business,  when  after- 
ward it  was  found  that  the  disclosure  of  the 
exact  facts  of  the  case  must  seriously  have- 
reduced   the  price  of  the  shares  in  the 
market,  thus  in  effect  making  the  directors 
accessory  to  the  false  representations  under 
which  the  stock  wou'd  be  or  might  have 
been  offered  for  sale.    Such  conduct,  while 
it  might  be  quite  innocent  on  the  part  of 
sellers,  is  scarcely  less  than  felonious  on  the 
part  of  the  directors,  and  should  be  visited 
wirh  condign  punishment. 

We  have  been  accustomed  to  commend 
the  fairness  and  faithfulness  of  English 
railway  manage  ru  en  t,  but  it  now  appears 
that  rust  and  rottenness  have  been  gather- 
ing at  the  heart  of  it  for  many  years,  and 
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that  it  is,  if  possible,  even  more  hollow  and 
fallacious  than  iu  our  own  country.  And  it 
has  been  done  so  covertly  and  under  the 
guise  of  such  fair  pretension?,  that  it  has 
misled  even  the  most  wary.  It  seems 
baser,  if  possible,  fur  one  whose  reputation 
stands  at  the  highest  point,  to  abuse  this 
accumulated  capital  of  credit  and  fair  re- 
pute to  the  accomplishment  of  some  nefa- 
rious scheme  of  iniquity,  than  for  one  who 
is  new  in  the  market,  and  has  only  his  fair 
promises  to  draw  upin,  to  attempt  the  same 
thing.  And  it  is  certain  the  former  will  be 
much  more  sure  of  success  than  the  latter. 
It  is  this  which  seems  to  create  such  fierce 
indignation  against  almost  all  the  English 
railway  directors  just  at  the  present  mo- 
ment. For  as  one  after  another  comes  to 
be  probed,  the  same  disgusting  rottenness 
at  the  core  is  brought  to  light,  so  that,  at 
present,  there  is  really  no  firm  ground  to 
stand  upon,  so  far  as  the  credit  of  railway 
capiial  is  concerned.  It  is  to  be  hoped  we 
shall  profit  by  the  example  of  our  English 
cousins,  and  while  we  imitate  their  excel- 
lences, avoid  their  errors. 

III.— The  trial  of  the  case  Wason  0. 
Walter,  before  the  Lord  Chief  Justice  of 
England  and  a  special  jury,  at  the  sittings 
after  Michaelmas  Term,  was  one  of  consid- 
erable interest  to  the  proprietors  of  the 
press.  The  defendant  is  the  proprietor  of 
the  Times  newspaper,  the  chief  organ  of 
popular  sentiment  in  England,  which,  like 
one  leading  paper  in  America,  is  always  sure 
to  echo  popular  sentiment,  if  sufficiently 
developed  to  be  comprehended.  The  plain- 
tiff is  a  member  of  the  English  bar,  and  a 
former  member  of  Parliament  from  one  of 
the  country  constituencies,  where  the  elec- 
tion thirty  or  more  years  ago,  was  contested 
by  Sir  Fitzroy  Kelly,  the  present  Chief 
Baron  of  the  Court  of  Exchequer.  At  the 
time  of  his  promotion  to  the  bench,  his 
former  competitor  saw  fit  to  present  a  pe- 
tition to  Parliament  against  the  appoint- 
ment, charging  that  Sir  Fitzroy  Kelly,  in 
some  trial  before  a  committee  of  the  House 
of  Commons,  had  been  guilty  of  perjury,  in 
denying  all  knowledge  of  acquaintance 
with  one  person,  who  had  canvassed  for  him 


during  the  election,  and  in  doing  so  had 
been  guilty  of  bribery— on  which  ground 
the  return  had  been  avoided.  But  the 
charge  was  promptly  met  by  the  Lord  Chan- 
cellor and  Lord  St.  Leonards,  who  effect- 
ually vindicated  the  Lord  Chief  Baron  from 
all  suspicion  of  guilt,  on  account  of  the 
charge,  showing,  beyond  all  question,  that 
the  charge  had  been  preferred,  and  clearly 
refuted,  at  or  near  the  time  the  offence  was 
said  to  have  been  committed,  and  that  Mr. 
Wason  had  remained  silent  during  all  the 
previous  stages  of  the  learned  Baron's  pr<  - 
motion  to  be  solicitor  and  attorney-gene,  al, 
until  his  call  to  the  bench;  and  that  the 
charge  was  now  brought  forward  at  a  time 
and  under  circumstances,  as  it  was  claimed 
by  these  noble  Lords,  clearly  indicating 
seme  wrong  motive,  and  stating  many  facts 
and  circumstances  in  confirmation  of  their 
views,  which  Mi*.  Wason  naturally  regarded 
as  libellous. 

But  as  members  of  the  House  of  Lords 
were  privileged  for  all  words  spoken  in  de- 
bate, the  aggravated  party  could  obtain  no 
redress  in  that  quarter.  But  as  the  Times 
had  published  detailed  reports  of  the 
speeches  made  by  the  noble  Lords,  and  had 
inserted  also  leading  editorial  articles,  ex- 
tensively discussing  the  same  grounds  of 
defence  against  Mr.  Wason' s  charges,  and 
repeating,  to  a  considerable  extent,  the 
charges  which  Mr.  Wason  regarded  as  libel- 
lous, he  very  naturally  sought  redress 
against  the  proprietor  of  the  limes,  to 
whom  he  did  not  suppose  the  privilege  of 
Parliament  could  extend;  or  if  by  possi- 
bility it  might  be  claimed  to  extend  thus 
far,  for  any  purpose,  he  expected  it  would, 
at  all  event",  not  be  carried  beyond  t)iat  of 
giving  a  report  of  the  actual  proceedings  in 
that  body.  What  then  must  have  been  his 
disappointment,  not  to  say  consternation,  to 
hear  and  feel  the  learned  Chief  Justice 
hewing  down  and  cutting  away  the  very  last 
timber  in  the  platform  upon  which  he  felt 
that  he  stood  so  securely.  One  cannot 
help  feeling  a  certain  degree  of  sympathy, 
if  not  of  actual  commiseration,  for  the  sad 
condition  in  which  the  plaintiff  thus  unex- 
pectedly fiund  himself.    And  it  seems,  so 
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far  as  we  can  judge  from  the  newspaper  re- 
ports of  the  case,  to  have  operated  so  se- 
verely upon  the  plaintiff,  at  the  time,  as 
nearly  to  deprive  him  of  that  iron,  not  to 
Bay  leaden,  self-possession,  which  he  pre- 
served bo  imperturbably,  until  that  critical 
moment— when  all  he  could  utter  was,  that 
he  did  not  expect  his  Lordship  to  have 
given  the  jury  any  such  charge,  and  he 
trusted  it  would  not  be  regarded  as  dis- 
respectful or  out  of  place  that  he  should 
take  exception  to  the  same,  and  ask  tchave 
it  revised,  in  bane. 

But  here,  again,  the  redoubtable  suitor, 
who  seemed  to  have  verified  the  truth  of 
the  maxim,  applied  to  counsel  who  eon- 
duct  their  own  causes,  was  so  seriously 
embarrassed  by  the  peouliar  juncture  of 
affairs,  that  he  failed  to  make  up  any  bill 
of  exceptions  to  the  charge  (as  given), 
which  could  fairly  be  construed  as  any  ob- 
jection to  its  most  damaging  and  destruc- 
tive current.  For,  after  the  learned  judge 
had  utterly  demolished  the  entire  super- 
structure of  the  plaintiff's  case,  the  jury, 
instead  of  retiring  and  remaining  out  a 
reasonable  time,  so  as  to  show  at  least 
some  compunctious  regrets  at  the  utter 
lawlessness  of  the  liberties  accorded  by  the 
learned  judge  to  the  press— not  only  in  the 
matter  of  parliamentary  reports,  but  of 
commentaries  thereon,  however  damaging 
or  offensive  to  personal  pride  and  self-re- 
spect: instead  of  this  only  decent  regard 
for  the  plaintiff  s  embarrassed  position,  the 
jury  did  not  retire  at  all,  but  after  a  deli- 
beration of  less  than  two  minutes  an- 
nounced themselves  as  ready  to  give  a  ver- 
dict in  the  case,  for  the  defendants,  of 
course.  All  this  transpired  m  less  time 
than  is  required  to  write  it,  and  long  be- 
fore the  plaintiff  had  sufficiently  recovered 
from  his  very  natural  surprise,  not  to  say 
horror,  at  the  perplexing  circumstances  by 
which  he  found  himself  surrounded. 

And  now,  to  cap  the  climax  of  his-  embar- 
rassment, the  noble  and  distinguished 
Lord  Chief  Justice  of  all  England,  instead 
of  allowing  the  perplexed  suitor  time  to 
recover  himself,  and  draw  up  formal  and 
effective  exceptions  to  the  terrific  charge, 


required  it'to  be  done,  ingtanter,  and  before 
the  verdict  should  be  delivered.  This  wa«. 
indeed,  to  require  a  man  to  go  through  th* 
detail  of  a  dress  parade,  not  only  in  the 
face  of  the  enemy,  but  at  the  very  mouth 
of  a  battery  of  cannon,  from  whose  fetal 
and  destructive  discharge  there  could  be 
no  escape,  either  by  advance  or  retreat. 
What  wonder,  then,  that  the  exceptions 
should  be  found  fatally  defectta  ? 

This  is  the  more  to  be  regretted,  since 
the  men  of  the  press,  although  well  satis- 
fied to  find  in  the  chief  judicial  officer  of 
the  common-law  bench  of  England  so  de- 
cided and  unwavering  a  champion,  would 
certainly  feel  more  sure  of  their  ground  if 
the-question  had  been  so  placed  upon  the 
record  as  to  enable  the  defeated  party  to 
carry  it  to  the  court  of  last  resort.  And  it 
is  even  now  competent  for  the  learned 
judge  to  certify  the  main  features  of  the 
charge,  for  revision  by  his  brothers  of  the 
same  court,  where,  if  regarded  as  involving 
serious  doubt,  H  would  be  sure  to  be 
ordered  into  the  Court  of  Exchequer  C%avn  - 
her,  and  might  readily  be  brought  to  the 
House  of  Lorcte,  for  final  indorsement  or 
reversal. 

The  main  features  of  the  charge  were : 
That  any  publisher  of  a  daily  paper,  or  any 
other  publisher,  was  justified  in  giving  fair 
and  faithful  reporte  of  the  proceedings  and 
debates  in  either  house  of  Parliament,  and 
that  no  action  of  libel  could  be  maintained 
for  anything  contained  in  soah  report, 
provided  it  were  honestly  and  fairly  put 
forth,  for  the  bcnciftde  purpose  of  giving 
information  of  what  passed  in  Parliament. 
And  that,  as  to  leading  articles,  newspaper 
publishers  had,  to  a  certain  extent,  privi- 
lege of  discussing  such  public  questions  as 
they  might  fairly  consider  the  public  felt 
an  interest  in  hearing  discussed;  anl  in 
doing  so  they  might  put  forth  such  views 
and  maintain  such  constructions  as  they 
deem  just  and  right,  and  that  they  were 
not  responsible  for  the  entire  and  absolute 
truth  and  justice  of  all  they  might  utter, 
provided  they  acted  in  good  faith  and 
without  malice. 

In  the  present  case,  the  defendants  hav- 
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ing  pleaded  the  general  issue,  and  there 
being  nothing  before  the  court  to  show  the 
truth  of  all  the  matters  of  fact  contained 
either  in  the  report  of  what  passed  in  the 
House  of  Lords,   or   in  the  defendant's 
comments  in  his  leading  articles  thereon, 
it  must  be  assumed  tnat  any  portion  of  the 
same  which  was  libellous  might  also  te 
fake.    It  oould  only  therefore  be  justified 
upon  the  ground  that  the  defendant's  pri- 
vilege extended  to  the  publication  of  all 
which  passed  in  Parliament,  and  to  such 
comments  thereon  and  such  repetition  and 
amplification  of  such  charges   as   come 
fairly  within  the  scope  of  an  editor  and 
publisher,  actuated  by    the    honest   and 
bona  fide  purpose  of  instructing  and  inform- 
ing the  pubkc  in  regard  to  such  matters  of 
public  concern  as  he  may  properly  consider 
that  they  have  a  bonajide  interest  in  cor- 
rectly understanding,  provided  he  be  actua- 
ted solely  by  the  motive  of  rendering  his 
paper  a   fair   and   feithftil  instructor  in 
regard  to  and  commentator  upon  such  mat- 
ters, and  not  by  any  sinister  and  malicious 
motive  toward  those  thereby  exposed  to 
opprobrium.    This  i-»,  indeed*  a  very  broad 
shield,  a  privilege  scarcely  less  than  that  of 
the  member  of  parliament.     But  we  do 
sot  well  see  how  it  could  be  much  narrowed, 
without  restricting  it  within  such  limits  as 
to  render  the  privilege  of  no  avail.    It  is 
well,  perhaps,   that  the  freedom  of  the 
press  should  cover  all  matters  of  public 
concern,  where  the  publisher  is  actuated 
solely  by  a  desire  oorreotly  to  instruct  the 
public  mind,*  and  by  no  spice  of  personal 
malioe.— Zetfer  qf  Judge  Re&fiM  in  Ameri- 
can L*m  Register. 


LORD  BBOUGHAM. 

This  distinguished  jurist,  statesman  and 
author,  died  on  the  7th  of  Hay,  at  the 
advanced  age  of  89.  The  following  sketch 
of  his  career  is  from  the  Pall  Mall  Ga- 
zette:— 

"The  services,  which  for  fiveand  twenty 
indefatigable  years  Henry  Brougham  ren- 
dered to  the  popular  cause,  to  liberal  ideas, 
and  to  beneficial  reforms,  were  signal  enough 
to  cover  a  multitude  of  sine,  if,  as  seme 


insist,  there  were  a  multitude  of  sins  to 
cover.    He  had  some  failings,  no  doubt, 
which  on  one  or  two  notable  occasions  led 
him  far  astray— failings  unworthy  of  his  vast 
powers  and  noble  qualities;  failings  which, 
in  a  fair  estimate  of  his  character,  it  is  im- 
possible to  pass  over  in  silence.    His  tem- 
perament, like  his  oratory,  was  vehement, 
impetuous  and  passionate ;  his  vanity  and 
ambition  were  alike  insatiable;  his  amour 
propreyms  terribly  irritable  ;  he  could  ii^ver 
forgive  a  slight,  seldom  even  opposition  or 
thwarting  where  successful,  seldomer  still, 
it  is  said,  the  triumph  or  precedence  of  a 
fortunate  rival,  even  when  that  rival  was  a 
friend.    His  animosities  were  as  fierce  as 
his  affections  were  warm  and  strong ;  there 
was  at  times  something  sadly  rancorous  in 
his  enmity.   Indeed,  everything  about  him 
bore  the  impress  of  that  tendency  towards 
the  violent,  the  excessive,  the  unmeasured, 
which  was  his  predominant  constitutional 
characteristic.    There  was,  in  truth,  some- 
thing volcanic  in  bis  nature;  there  was  a 
dangerous  look  about  the  man,  indicative 
of  a  central  fire  ever  smouldering  within, 
and  liable  to  break  out,  as  it  not  unfre- 
quentry  did/at  unseasonable  moments,  and 
in  unseemly  shapes.    It  was  once  keenly 
said  of  htm,  '  If  he  was  a  horse  with  that 
eye,  nobody  would  buy  him.'  His  prudence* 
was  often  at  fault ;  his  self-command  some- 
times.   Hence  it  was,  that  even  at  the 
height  of  his  power  and  popularity,  and 
when  he  was  almost  the  idol  of  the  people, 
his  colleagues  never  felt  quite  sure  of  him, 
or  quite  at  ease  with  him ;  they  mistrusted 
his  judgment ;  they  dreaded  his  mental  and 
moral  intemperance ;  they  recognized  some* 
thing  untrustworthy  and  incalculable  in 
that  fierce  and  susceptible  temper.    He 
was  like  one  of  the  explosive  forces  m  na- 
ture, mighty  and  almost  resistless,  but  con- 
taining within  itself  unknown  possibilities 
of  mischief.    He  inspired  no  enduring  or 
reposing   confidence.      Indeed,    he    kept 
every  one  who  had  to  deal  with  him  in  per- 
petual hot  water,— the  attorneys  who  en- 
trusted to  him  their  clients'  causes,  the 
party  with  whom  he  acted,   adorned  and 
strengthened,  and  for  a  time  led,  in  Paiiia- 
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ment,  and  the  colleagues  who  sat  with  him 
in  the  Cabinet.  For  some  reason  of  this 
sort,  doubtless  sufficient,  but  never  fully 
explained,  when  the  Whig  Government  was 
reconstituted  after  its  summary  dismissal 
in  1834,  he  was  not  asked  to  rejoin  it,  or 
to  re-assume  his  old  position  as  Lord  Chan- 
cellor,— a  Slight  which  he  felt  acutely  and 
deeply  resented. 

The  truly  glorious  and  productive  period 
of  Henry  Brougham's  life,  the  only  period 
which  we  are  specially  concerned  to  re- 
member, was  that  which  elapsed  between 
1810  and  1834.  Before  the  first  of  those 
years,  he  was  chiefly  occupied  in  preparing 
for  and  attaining  that  forensic  and  literary 
celebrity  and  power  of  which  he  afterwards 
made  so  brilliant  a  use.  After  the  last  of 
those  years  much  occurred  which  we  would 
fain  forget.  But  for  four  and  twenty  years 
he  was  indefatigable  in  useful  works.  He 
was  foremost  in  every  beneficial  and  honor- 
able struggle  ;  and  it  was  then  he  earned 
that  indefeasible  title  to  the  gratitude  of 
his  country,  which  no  after  lapse  or  frailty 
can  efface.  Those  were  gloomy  days  for 
the  Whig  party  and  the  liberal  cause; 
every  battle  was  an  uphill  fight  against  su- 
perior forces;  every  advantage  won  for 
good  government  or  popular  rights  was 
painfully  and  slowly  wrung  from  the  reluc- 
tant grasp  of  ascendant  and  often  very 
stupid  Toryism.  In  1810,  Henry  Brougham 
entered  Parliament  for  the  borough  of 
Camelford,  having  already  attained  a  con- 
siderable position  on  the  Northern  Circuit, 
of  which  he  afterwards  became  the  leader. 
He  first  distinguished  himself  by  procuring 
the  repeal  of  those  suicidal  l  Orders  in 
Council'  by  which  our  Government  sought 
to  retaliate  on  Bonaparte  for  the  Milan  and 
Berlin  decrees,  which  he  had  launched  in 
the  hope  of  crippling  British  commerce. 
He  took  a  prominent  part  in  all  debates 
upon  the  corn  laws,  and  always,  of  course, 
on  the  right  side.  Some  of  his  finest 
speeches  were  made  on  the  question  of 
Catholic  emancipation.  On  all  party  topics 
he  was,  perhaps,  the  most  powerful  com- 
batant in  the  Whig  ranks ;  and  his  magnifi- 
cent defence  of  Queen  Caroline  (in  which  he 


showed  extraordinary  tact  and  sagacity,  as 
well  as  eloquence  and  courage)  raised  him  at 
once  to  the  summit  of  popularity.  But  the 
marked  feature  of  his  parliamentary  career, 
and  that  which  most  needs  and  deserves 
to  be  brought  out  into  strong  relief  was 
that  his  chief  attention  and  devotion  were 
given,  not  to  those  great  party  contests 
which  afforded  the  best  opportunities  for 
the  display  of  such  brilliant  powers  as  he 
excelled  in,  and  which  therefore  might  na- 
turally have  been  most  attractive  to  one  so 
gifted  and  so  vain,  but  to  those  questions, 
many  of  them  till  then  almost  neglected, 
which  most  deeply  concerned  the  improve- 
ment and  the  elevation  of  his  poorer  coun- 
trymen, which  involved  much  dry  and  ob- 
scure labor,  and  in  which  practical  success 
was  the  only  reward  to  be  looked  for.    He 
preferred  philanthropy  to  mere  politics; 
he  chose  useful  and  urgent,  rather  than 
showy  topics.   We  believe  he  was  inspired, 
in  his  unresting  toil,  by  a  genuine  passion 
for  the  well-being  of  his  fellow-men;  and 
his  spirit  boiled  over  at  the  sight  of  cruelty 
and  oppression.     Of  all  the  anti-slavery 
orators,  he  was  about  the  most  indefatigable 
and  indignant.    He  contributed,  perhaps, 
as  much  as- any  man  of  his  day,  even  Lord 
John  Russell,  to  sweep  the  last  vestiges  of 
religious  persecution  from  the  statute  book. 
His  services  in  the  great  cause  of  parlia- 
mentary reform  are  still  fresh  in  the  mem- 
ory of  all  of  us.    His  efforts  in  regard  to 
Chancery  and  general  law  reform,  though 
it  has  been  the  fashion  to  speak  slightingly 
of  them,  and  though  probably' his  mastery 
of  the  subject  was  by  no  means  thorough, 
nor  his  view  always  sound,  have,  beyond  all 
question,  been  among  the  most  effectual 
aids  to  the  very  considerable  amendments 
that  have  been  made  in  that  direction;  and 
though  his  judgments  as  Lord  Chancellor 
were  not  always  regarded  with  confidence 
or  acquiescence,  he  was  able  to  say,  when 
he  left  the  woolsack,  what  probably  not  one 
of  his  predecessors  could  have  said,  that 
'  he  had  not  left  a  single  appeal  unheard, 
or  a  single  letter  unanswered/  " 
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THE  JUDICIAL  APPOINTMENTS. 

It  is  with  no  ordinary  feeling  of  gratifica- 
tion that  we  take  up  the  pen  to  chronicle 
the  appointment  of  Mr.  R.  Mackay,  Q.C., 
and  Mr.  F.  W.  Torrance,  Q.C.,  to  the  Bench 
of  the  Superior  Court.  These  appointments 
excited  surprise  by  their  very  excellence. 
At  a  time  when  the  fair  fame  of  the  Bench 
was  under  a  cloud,  the  elevation  of  two 
gentlemen  eminently  qualified  for  the  office 
was  a  thing  to  be  specially  desired.  The  Min- 
ister of  Justice,  in  passing  by  the  ranks  of 
mere  political  adherents,  and  selecting  two 
gentlemen  of  great  ability,  of  independent 
position,  sincerely  devoted  to  their  profes- 
sion, profoundly  versed  in  legal  science,  has 
entitled  himself  to  the  gratitude  of  the  bar. 
We  do  not  fear  to  be  hereafter  called  false 
prophets,  in  forecasting  a  noble  career  for 
these  two  judges. 

Mr.  Justice  Mackay  was  admitted  to  the 
baron  the  20th  of  December,  1837.  He  was 
engaged  as  counsel  before  the  Seignorial 
Commission  in  1855 ;  and  it  is  unnecessary 
to  add  that  he  has  long  enjoyed  the  repu- 
tation of  a  profound  lawyer,  an  ardent 
student,  and  a  counsel  of  the  highest  rank. 
His  confreres  have  testified  their  high  re- 
gard by  electing  him  B&tonnier.  His  honor 
never  took  any  active  part  in  political  affairs, 
and  did  not  receive  the  silk  gown  till  last 
year.  Some  of  Mr.  Justice  Mackay' s  early 
contributions  to  legal  literature  will  be 
found  in  the  Revue  de  Legislation  et  de  Juris- 
prudence. 

Mr.  Justice  Torrance  was  admitted  te  the 
bar  on  the  26th  of  June,  1848,  and  is  still 
young  in  years.  Few,  however,  have  pur- 
sued the  study  of  their  profession  with 
such  constant  diligence  and  singleness  of 
purpose.  Mr.  Justice  Torrance  has,  we  be- 
lieve, filled  the  chair  of  Roman  Law  in  the 
Law  faculty  of  the  McGill  University  since 
the  Faculty  was  established,  and  has  also 
during  twelve  laborious  years  been  one  of 


the  most  active  contributors  to  the  Jurist. 
He  received  the  appointment  of  Q.C.  at  the 
same  time  as  Mr.  Justice  Mackay. 

We  do  not  speak  at  greater  length  re- 
specting these  appointments,  because  we 
feel  assured  that  eulogy,  however  well 
merited,  would  be  distasteful  to  the  gentle- 
men concerned  j  and  we  are,  moreover, 
aware  that  we  are  chiefly  addressing  those 
to  whom  the  eminent  qualifications  of  the 
new  judges  are  perfectly  well  known. 

Of  Mr.  Justice  Monk,  who  has  been  trans- 
lated to  the  Court  of  Appeals,  it  may  be 
said  that  he  has  rendered  many  of  the  most 
admirable  and  best  considered  judgments 
ever  pronounced  in  our  Courts,  and  also, 
perhaps,  some  of  the  worst.  Possessed  of 
abilities  far  above  the  common,  of  impos- 
ing personal  appearance,  a  scholar  of  some 
depth  and  versatility,  administering  justice 
with  rare  good  temper  blended  with 
dignity— Mr.  Justice  Monk  has  been  a 
highly  popular  judge,  notwithstanding  the 
drawback  of  occasional  fits  of  carelessness. 
In  the  dignified  leisure  of  the  Queen's 
Bench,  his  honor  will  have  more  opportu- 
nity for  the  elaboration  of  judgments,  such 
as  have  often  attracted  admiration,  even 
when  drawn  up  by  him  amid  the  hurry  of 
the  Court  below.  We  look  for  higher 
things  yet  from  Mr.  Justice  Monk,  and  we 
feel  sure  that  we  shall  not  be  disappointed. 
To  fill  worthily  the  chair  of  Mr.  Justice 
Aylwin,  one  of  the  greatest  of  Canadian 
judges,  would  be  an  honor  not  to  be 
lightly  esteemed. 


THE  GENERAL  COUNCIL. 

We  have  on  our  table  a  pamphlet  con- 
taining the  official  reports  of  the  General 
Council  of  the  Bar  of  Lower  Canada.  We 
see  reference  therein  to  an  amended  tariff 
for  the  Superior  and  Circuit  Courts,  which, 
we  trust,  will  soon  be  promulgated.  By 
some  oversight,  we  omitted  to  notice  in  a 
previous  issue  that  on  the  retirement  of 
Mr.  Gonzalvb  Doutre  from  the  office  of 
Secretary-Treasurer  of  the  General  Council, 
he  received   the  honor  of  a  highly  eulo- 
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gistic  resolution,  by  the  B&tonniers  pre- 
sent at  a  meeting  on  the  30th  of  May, 
conveying  to  him  the  thanks  of  the  Council 
for  his  laborious  and  gratuitous  services. 
Mr.  Doutre  was  also  presented  with  a  silver 
inkstand,  and  a  copy  of  the  resolution 
engrossed  on  parchment.  We  have  already 
more  than  once  referred  to  Mr.  Doutre' s 
extraordinary  services  to  the  profession — 
services  continued  fcwith  unabated  ardor 
even  when  confined  to  his  room  by  severe 
illness.  We  feel  no  little  gratification, 
therefore,  in  announcing  that  his  confreres 
have  conferred  upon  him  this  mark  of  es- 
teem. One  of  Mr.  Doctre's  latest  labors 
is  contained  in  the  pamphlet  before  us, 
comprising  the  Ragles  de  la  Profession 
(TAvocatj  one  hundred  and  sixteen  in  num- 
ber. On  these  Mr.  Doutre  remarks,  "  Sans 
vouloir  imposer  le  travail  que  j'ai  fait  a  ce 
sujet,  je  le  soumets  comme  pouvant  servir 
de  guide  a  l'avenir.  Chaque  application 
que  les  Conseils  de  Section  feront  d'une  de 
ces  regies  servira  a  la  confirmer.  O'est 
ainsi  que  les  regies  de  la  profession  d'avo- 
cat  en  France  ont  ete  confirmees  une  par 
une  par  1'  usage  et  les  sentences  rendues 
par  les  Conseils  de  Section."  Mr.  Doutre 
has  been  succeeded  in  the  office  of  Secre- 
tary-Treasurer of  the  General  Council  by 
Mr.  Archambault. 


THE  JUDGE'S  OATH. 

The  form  of  oath  administered  to  a 
Puisne*  Judge  on  his  appointment,  which 
we  append,  may  be  of  interest  to  our 
readers.  The  words  date  back  to  the  time 
of  18  Edward  III.,  A.D.  1344,  and  may  be 
found  in  Evans'  Collection  of  Statutes,  vol. 
iii,  pp.  7,  8. 

"  Ye  shall  swear,  That  well  and  lawfully 
ye  shall  serve  our  Lady  the  Queen  and  her 
people  in  the  office  of  Puisne  Judge  of  Her 
Majesty's  Superior  Court  for  Lower  Canada, 
and  that  lawfully  ye  shall  counsel  the 
Queen  in  her  business,  and  that  ye  shall 
not  counsel  nor  assent  to  anything  which 
may  turn  her  in  damage  or  disherison  by 
any  manner,  way,  or  court:  And  that  ye 
shall  not  know  the  damage  or  disherison  of 
her;  whereof  ye  shall  not  cause  her  to  be 


warned  by  yourself,  or  by  other  j  and  that  ye 
shall  do  equal  law,  and  execution  of  right, 
to  all  her  subjects,  rich  and  vpoor,  without 
having  regard  to  any  person :  And  that  ye 
take  not  by  yourself,  or  by  other,  privily 
nor  apertly,  gift  nor  reward  of  gold  nor 
silver,  nor  of  any  other  thing  which  may 
turn  to  your  profit,  unless  it  be  meat  or 
drink,  and  that  of  small  value,  of  any  man 
that  shall  have  any  plea  or  process  hanging 
before  you,  as  long  as  the  same  process 
shall  be  bo  hanging,  nor  after  for  the  same 
cause :  And  that  ye  take  no  fee  as  long  as 
ye  shall  be  such  Puisne  Judge  of  the  said 
Superior  Court,  nor  robes  of  any  man,  great 
or  small,  but  of  the  Queen  herself:  And 
that  ye  give  none  advice  or  counsel  to  do 
man,  great  nor  small,  in  no  case  where  fhe 
Queen  is  party;  And  in  case  that  any.  of 
what  estate  or  condition  they  be,  come  be- 
fore you  in  your  sessions  with  'force  and 
arms  or  otherwise  against  the  peace,  or 
against  the  form  of  the  statute  thereof 
made,  to  disturb  execution  of  the  common 
law,  or  to  menace  the  people  that  they  may 
not  pursue  the  law,  that  ye  shall  cause  their 
bodies  to  be  arrested  and  put  in  prison ; 
and  in  case  they  be  such  that  ye  ^m 
not  arrest  them,  that  ye  certify  the  Qn^n 
of  their  names,  and  of  their  misprision 
hastily,  so  that  she  may  thereof  ordiiin  a 
covenable  remedy:  And  that  ye  by  your- 
self nor  by  other,  privily  nor  apertly T  main- 
tain any  plea  or  quarrel  hanging  in  the 
Queen's  Court,  or  elsewhere  in  the  country: 
And  that  ye  deny  to  no  man  common  ripht 
by  the  Queen's  Letters,  nor  none  oth-r 
man's,  nor  for  none  other  cause ;  and  in  «** 
any  Letters  come  to  you  contrary  to  the 
law,  that  ye  do  nothing  by  such  letters,  but 
certify  the  Queen  thereof,  and  proceed  to 
execute  the  law,  notwithstanding  the  same 
letters :  And  that  ye  shall  do  and  procure 
the  profit  of  the  Queen,  and  of  her  Crown, 
with  all  things  where  ye  may  reasonably  do 
the  same :  And  in  case  ye  be  from  hence- 
forth found  in  default  in  any  of  the  points 
aforesaid,  ye  shall  be  at  the  Queen's  will 
of  body,  lands,  and  goods,  thereof  to  te 
done  as  shall  please  her,  as  God  you  help 
aid  all  Saints." 
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The  old  French  version  is  as  follows : 
"Vous  jurez,  que  bien  &  loialment  aer- 
Tires  a  nostre  Seignur  le  Roy  et  son  poeple 
en  loffice  de  Justice,  et  que  loialment  con- 
seilleres  nostre  Seignur  le  Roy  en  sez  besoi- 
gnes.  Et  que  vous  ne  conseilleres  ne  assen- 
tires  a  chose  que  luy  purra  tourncr  en  da- 
mage ou  desheriteson  per  queconque  voye 
ou  colour.    Et  que  vous  ferrez  owel  ley  et 
execution  de  droit  as  toutez  ses  subgettez 
riches  et  povrez  sauns  avoir  regard  a  quel- 
conque  person-    Et  que  vous  ne  prendrez 
per  vous  ne  per  autre  en  prive  nen  apert 
don  nc  reward  dor  ne  dargent  ne  dautre 
chose  queconque,  que  a  vostre  profit  pourra 
tournir,  sil  ne  soit  manger  ou  boire  &  ceo  de 
petit  value,  de  nul  home  qui  avera  plee  «u 
proces  pendaunt  devaunt  vous,  taunt  come 
eel  proces  6erra  issint  pendant,  neapres  pur 
eel  cause.    Et  que  vous  ne  prendres  fee, 
tanque  come  vous  serres  Justice,  ne  robes 
de  nul  home  graunde  ne  petit,  si  non  de 
Roy  mesne es.  Et  qe  vous  ne  dirrez  counseil 
ne  avyz  a  nulla  graunde  ne  petit,  en  nul  cas 
ou  le  Roy  est  partie.    Et  en  cas  que  ascuns 
de  quel  estate  ou  condition  quils  soient,  vei- 
gnent  devant  vous  en  vos  sessions  a  force 
k  amies  ou  autrement  contre  la  peas,  ou 
eontre  la  forme  del  estatut  en t  fait,  purdis- 
tourber  execution  del  commune  ley,  ou  pur 
manascer  ley  gentz  que  ils  ne  purraient 
pursuir  la  ley,  qe  vous  ferrez  arrester  lour 
corps,  &  mettre  en  prison.    Et  en  cas  quils 
soient  tielx  que  vous  ne  lez  poez  arrester, 
qe  vous  certifies  le  Roy  de  lour  nouns  &  de 
lour  misprision  hastivement,   issint  qe  il 
puisse  ent  ordeignerremedie  covenable.  Et 
que  vous  ne  maintiendres,  per  vous  ne  per 
autre  en  prive  nen  apert,  nul  plee  ne  nul 
querele  pendant  en  le  court  le  Roy  naillours 
en  paiis.    Et  .qe  vous  ne  declarez  a  nully 
come  droit  per  lettres  du  Roy  ne  de  nully 
autre  ne  per  autre  cause  queconque.    Et  en 
cas  que  ascuns  lettres  vous  veignent  con- 
trariez  a  la  ley,  que  vous  ne  ferresriens  per 
tielx  lettres,  evens  certifies  le  Roy  de  ceo,  & 
irrez  avaunt,  pur  faire  la  ley,  nient  contres- 
teantz  mesmes   les  lettres.    Et  que  vous 
ferres  &  procures  le  profit  du  Roy  &  de  sa 
corone  ove  toutes  les  choses  ou  vous  le  pur- 
res  faire  resonablement.     Et  en  cas  que 


vous  soies  trove  en  defaute  desorenevant 
en  nul  des  pointes  avant  ditz,  vous  serres  en 
la  volunte  du  Roi  du  corpz  terres  &  davoir, 
de  faire  eut  que  luy  plerra.  Si  Dieu  vous 
eide  &  toutes  seyntes." 

This  was  the  form  recently  used  here  in 
swearing  in  the  new  Judges  of  the  Superior 
Court,  of  course,  omitting  the  last  three 
words. 


RETENTION  OF  MONEYS  BY  INSOL- 
VENTS. 

A  decision,  In  Re  Warmngim,  rendered 
by  Mr.  Justice  Torrance  on  the  30th  of  Sep- 
tember, will,  we  believe,  have  an  excellent 
©fleet.  One  Warrington  gave  the  usual 
notice  of  a  meeting  of  creditors  to  appoint 
an  assignee,  and  before  the  meeting  took 
place  he  received,  in  the  course  of  busi- 
ness, a  sum  of  $176,  a  part  of  which 
($143)  he  refused  to  pay  over  to  the  assig- 
nee, when  one  had  been  appointed.  It 
was  admitted  that  he  had  received  this 
sum,  but  the  insolvent  pretended  that  be- 
cause he  had  received  it  before  the  appoint- 
ment of  the  assignee,  he  was  not  bound  to 
pay  it  over.  This  pretension  was,  of  course, 
summarily  set  aside  by  the  learned  judge, 
and  the  bankrupt  ordered  to  pay  over  the 
money  on  pain  of  imprisonment. 


MEETINGS  OF  CREDITORS  UNDER  THE 
INSOLVENT  ACT. 

A  point  of  some  interest  under  the  Insol- 
vent Act  has  been  decided  by  Mr.  Justice 
Torrance,  In  Re  Andrew  Macfarlane.  The 
question  was  whether  the  proceedings  of  an 
adjourned  meeting  of  creditors  under  the 
Insolvent  Act  were  legal.  The  original 
meeting  had  been  convened  in  due  form 
by  the  notices  required  by  the  Act>  but 
these  notices  had  not  been  repeated  pre- 
vious to  the  adjourned  meeting.  Mr.  Jus- 
tice Torrance,  on  the  30th  September, 
sustained  the  validity  of  the  proceedings. 


ASSIGNMENT  BY  PARTNERSHIP. 

The  question  whether  an  assignment  by 
a  firm  gives  the  assignee  possession  of  the 
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indiyidual  estates  of  the  copartners,  has 
been  decided  in  the  affirmative  by  Mr.  Jus- 
tice Torrance,  In  Re  Macfarlane  et  al. 
The  firm  of  insolvents  made  an  assignment 
to  A.  B.  Stewart,  of  all  their  estate  and 
effects  of  every  nature  and  kind  whatsoever. 
Subsequently  each  of  the  partners  assigned 
to  the  same  assignee  his  separate  estate. 
The  assignee  being  afterwards  removed 
from  office  at  a  meeting  of  creditors  called 
for  the  ordering  of  the  affairs  of  the  estate 
generally,  refused  to  give  over  to  the  new 
-assignee  the  separate  estate  of  one  of  the 
insolvents.  His  contention  was  that  the  first 
Assignment  to  him  by  the  firm  did  not  vest  in 
him  the  separate  and  individual  estates  tff 
the  copartners  ;  that  it  was  only  undeY 
the  subsequent  assignments  that  he  was 
vested  with  possession  of  the  separate 
estates,  and  therefore  his  removal  by  a  gen- 
eral meeting  of  the  creditors  of  the  copart- 
nership took  effect  only  with  respect  to 
the  partnership  estate.  The  learned  judge, 
in  a  judgment  pronounced  the  8th  of  Octo- 
ber, held  that  the  assignment  by  the  firm 
vested  in  the  assignee  the  separate  and  in- 
dividual estates  of  the  partners  as  well  as 
the  copartnership  estate ;  that  the  subse- 
quent assignments  had  no  legal  effect,  and 
therefore  that  the  removal  of  the  assignee 
by  the  creditors  of  the  copartnership  took 
effect  with  respect  to  the  separate  estates 
of  the  partners  as  well  as  the  copartner- 
ship estate. 

THE  LATE  CHIEF  JUSTICE  STUART'S 
LIBRARY. 

The  sale  of  the  valuable  library  of  the 
late  Sir  James  Stuart,  commenced  at  Mon- 
treal on  the  20th  of  October,  and  was 
continued  during  eight  days.  Fifteen  years 
have  elapsed  since  the  death  of  this  eminent 
judge,  and  to  some  extent  the  books  were 
out  of  date,  especially  the  editions  of 
American  and  English  text  books.  The 
collection,  however,  embraced  a  great  num- 
ber of  very  valuable  works,  and  the  prices 
realized  were  on  the  whole  satisfactory, 
several  institutions  becoming  purchasers  to 
.a  large  amount. 


APPOINTMENTS. 
(Gazetted,  21th  August,  1868.) 

The  Hjon.  Samuel  Cornwaixis  Moot,  on» 
of  the  Puisn6  Judges  of  the  Superior  Court 
for  Lower  Canada,  now  the  Province  of 
Quebec,  to  be  a  Puisn6  Judge  of  the  Court 
of  Queen's  Bench  for  Lower  Canada,  now 
the  Province  of  Quebec,  in  the  place  of  the 
Hon.  Thomas  Cussing  Aylwdt,  resigned. 

Robert  Mackat,  Esquire,  one  of  Her  Ma 
jesty's  Counsel  learned  in  the  Law,  to  be  a 
Puisn6  Judge  of  the  Superior  Court  for 
Lower  Canada,  now  the  Province  of  Quebec, 
in  the  place  of  the  Hon.  Jambs  Smith,  re- 
signed. 

Frederick  William  Torrance,  Esquuv, 
one  of  Her  Majesty's  Counsel  learned  \l 
the  Law,  to  be  a  Puisne  Judge  of  the  Supf  • 
rior  Court  for  Lower  Canada,  now  the  Pr- 
vince  of  Quebec,  in  the  place  of  the  Hon. 
Samuel  Cornwallis  Monk,  appointed  a 
Judge  of  the  Court  of  Queen's  Bench. 

John  Maguire,  Esquire,  Advocate,  an <i 
Judge  of  the  Sessions  of  the  Peace,  at  Que- 
bec, to  be  a  Puisne  Judge  of  the  Superior 
Court  for  Lower  Canada,  now  the  Province 
of  Quebec,  in  the  place  of  the  Hon.  John 
Gawler  Thompson,  resigned. 

(Gazetted,  3rd  October,  1868.) 

The  Hon.  Charles  Fisher,  of  FrederictoD. 
in  the  Province  of  New  Brunswick,  to  be  a 
Judge  of  the  Supreme  Court  of  New  Brun< 
wick,  in  the  room  and  stead  of  the  Hon. 
Lemuel  Allen  Wilmot,  resigned. 

QUEBEC. 
(Gazetted,  2Sth  September,  1868.) 

Pierre  AntoineDoucet,  Esq.,  to  be  Judg* 
of  the  Sessions  of  the  Peace  for  the  City  of 
Quebec,  in  the  room  of  the  Hon.  John  >Ia 
ouire,  appointed  Judge  of  the  Superior 
Court. 

Henri  Elzbar  Tasoherbau,  Esq.,  Advo- 
cate and  Queen's  Counsel,  to  be  Clerk  o! 
the  Peace  for  the  District  of  Quebec. 

William  Edmund  Duggan,  Esq.,  to  \* 
Clerk  of  the  Crown  for  the  District  of 
Quebec. 

(Gazetted,  30th  September,  1868.) 

Louis  Charles   Boucher   DeNiverhlix 
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Esq.,  Queen's  Counsel,  to  be  Sheriff  of  the 
District  of  Three  Rivers,  in  the  place  of 
Isaac  G.  Ogden,  Esq.,  deceased. 


THE  MONTREAL  COURTS. 

The  new  judges  have  entered  upon  their 
duties  with  great  vigor,  and  a  marked 
improvement  in  the  administration  of 
justice  is  already  apparent.  The  heavy 
arrears  before  the  Court  of  Review  are 
being  cleared  off  by  extra  sittings,  and  last 
term  Mr.  Justice  Torrance  satin  a  separate 
room  to  facilitate  the  enquete  in  appealable 
circuit  cases. 


EDITORIAL  CHANGE. 

The  elevation  of  Mr.  Torrance,  Q.  C,  to 
the  Bench  of  the  Superior  Court  having 
occasioned  a  vacancy  in  the  Editorial  Com- 
mittee of  the  Lower  Canada  Jurist,  the 
Editor  of  this  journal  has  received  the 
honor  of  an  invitation  to  fill  the  office 
of  junior  editor  of  that  publication,  which 
has  been  accepted.  This  circumstance  will 
occasion  no  change  in  the  management  of 
the  Law  Journal  at  present.  The  editor's 
reports  will  appear  principally  in  the  Jurist, 
but,  as  we  have  before  intimated,  we  be- 
lieve there  is  sufficient  matter,  independent 
of  local  reports,  to  give  interest  to  a  quar- 
terly review  like  the  Law  Journal. 


NOTICES  OF  PUBLICATIONS. 
The  American  Law  Review,  (Boston) 
for  October,  contains  a  very  interesting  and 
well  written  review  of  the  life  and  career 
of  the  late  Lord  Brougham.  The  only  other 
article  in  the  current  number  contains  an 
account  of  what  is  styled  "  the  Erie  Rail- 
road Row."  This  article,  to  the  lovers  of 
sensational  reading,  is,  alone,  worth  the 
whole  year's  subscription.  The  revelations 
respecting  the  deplorable  condition  of  the 
New  York  elective  judiciary,  are  marvellous 
beyond  conception.  —  The  American  Law 
Rftiew  continues  to  be  conducted  with 
marked  ability,  and  should  find  many  read- 
en  in  Canada. 


RECENT  ENGLISH  DECISIONS. 

Account — Plaintiff  agreed  to  act  as  defen- 
dant's manager,  receiving  7  J  per  cent,  per 
annum  of  the  profits  of  the  business,  to  be 
made  up  to  £500  in  any  year  in  which  the 
said  share  of  profits  should  be  less  than 
that  sum.  The  works  were  valued  at  the 
same  time.  Six  years  later  the  defendant 
sold  them  at  a  gain  of  £47,916.  In  tak- 
ing the  account,  under  the  above  agree- 
ment, held,  that  the  defendant  was  not 
entitled  to  charge  interest  on  his  cap- 
its],  nor  interest  on  old  debts,  nor  the 
£500  guai  dii teed  to  the  plaintiff  in  the 
profit, and  loss  account',  that  he  might 
charge  him  the  depreciation,  from  the  waste 
of  machinery  and  running  out  of  his  lease, 
calculated  on  the  valuation  of  the  worksjthat 
the  plaintiff  could  not  charge  7 J  per  cent, 
on  the  gain  at  which  the  works  were  sold, 
as  profits  of  that  year. — Biehton  v.  Grissell, 
Law  Rep.  5  Eq.  326. 

Assault. — The  prisoner  assaulted  a  con- 
stable in  the  execution  of  his  duty.  The 
constable  went  for  aid,  and  after  an  hour 
returned  with  three  others,  but  found  the 
prisoner  had  locked  himself  up  in  his  house. 
Fifteen  minutes  later  the  constables  forced 
the  door,  entered,  and  arrested  the  pris- 
oner, who  wounded  one  of  them  in  resist- 
ing the  arrest.  Held,  that  the  arrest  was 
illegal. — Regina  v.  Marsden,  Law  Rep.  1  C. 
C.  131. 

Banker. — Appellants,  bankers,  had  poli- 
cies on  the  life  of  one  deceased  as  security 
for  money  due  from  him  to  them.  To 
obtain  payment  of  these,  they  received  the 
probate  of  his  will  from  his  widow  and 
executrix,  promising  to  make  over  the  bal- 
ance to  her.  Said  probate  showed  remainders 
to  children  after  the  widow's  life  estate. 
The  latter  drew  a  check  for  said  balance, 
payable  to  a  firm  composed  of  herself  and 
her  husband's  former  partner,  which  banked 
with  appellants,  and  the  amount  was  placed 
to  the  credit  of  the  firm  accordingly.  In  a 
suit  by  the  children,  held,  by  the  House  of 
Lords,  reversing  the  decree  of  the  Lord 
Chancellor  of  Ireland,  that  the  bankers 
were  not  liable  to  replace  said  balance.  To 
justify  a  banker  in  refusing  to  pay  a  cheque 
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drawn  by  a  customer  as  executor,  there 
must  be  a  breach  of  trust  intended  by  the 
latter,  and  the  banker  must  be  privy  to 
that  intent.  Proof  that  any  personal  bene- 
fit to  the  bankers  themselves  is  designed  or 
stipulated  for,  is  the  strongest  evidence  of 
such  privity. —  Gray  v.  Johnston?  Law  Rep. 
3  H.  L.  1. 

Canada,  Law  of—A  defense  oV aliiner  pure 
et  simple,  viz.,  a  provision  against  alien-* 
ation  for  twenty  years  from  death  of  testa- 
tor, in  the  interest  of  no  one  but  the 
devisee,  is  void  by  the  old  French  law  in 
force  in  Lower  Canada,  founded  on  the 
Roman  law,  and  by  the  general  principles 
of  jurisprudence. — Renaud  v.  Tourangeau, 
Law  Rep.  2  P.  C.  4. 

Conflict  of  Laws.—l.  After  an  English 
marriage  betweem  two  English  pdfcran*, 
obtained  by  the  fraud  of  the  husband  and 
never  consummated,  the  husband  commit- 
ted adultery.  Some  years  later  he  went  to 
Scotland,  to  found  a  jurisdiction  against 
himself,  for  which  he  was  to  receive  a  sum ; 
to  be  forfeited,  however,  in  case  he  gave 
any  information  which  should  be  preju- 
dicial to  a  divorce.  After  a  residence  of 
forty  days,  a  divorce  a  vinculo  was  obtained 
against  him,  and  a  marriage  was  thereupon 
duly  celebrated  between  the  wife  and  an 
Englishman  who  was  thenceforth  domi- 
ciled in  Scotland.  After  the  death  of  all 
the  above  parties,  held,  that  the  children 
of  the  last  marriage  were  not  " lawfully 
begotten,"  so  as  to  take  English  property 
under  an  English  will. — Shaw  v.  Gould, 
Law  Rep.  3  H.  L.  55. 

2.  B.  had  left  Jamaica,  his  domicile  of 
birth,  for  good,  and  gone  to  Scotland,  where 
afterwards  he  acquired  a  domicile ;  but  it 
being  held,  that,  at  the  time  in  question, 
his  mind  was  not  made  up  to  stay  there 
permanently,  it  was  further  held,  that  the 
personal  status  of  the  domicile .  of  %birth 
remained  until  a  new  domicile  was  ac- 
quired.—Bell  v.  Kennedy,  Law  Rep.  1 II.  L. 
Sc.  307. 

Custody  of  Children.— The  Court  gave  the 
custody  of  two  infant  children — the  one 
being  three  or  four  years,  the  other  eighteen 
months  old — to  the  mother,  pending  a  suit 


for  dissolution  of  marriage  by  the  father, 
on  the  ground  that  her  health  was  suffer 
ing  from  being  deprived  of  their  society, 
and  that  they  were  living  with  a  stranger. 
not  the  father.— Barnes  v.  Barnes  &  Bun- 
mont,  Law  Rep.  1  P.  &  D.  463. 

Damages. — The  defendant  contracted  in 
writing  to  sell  to  the  plaintiff  500  tons  o: 
iron,  to  be  delivered  by  the  25th  of  July. 
Owing  to  an"  accident  in  his  furnaces,  in 
that  month,  the  defendant  delivered  none 
of  the  iron  by  the  25th ;  but  proposed  thai 
plaintiff  should  take  iron  of  a  differs: 
quality,  at  the  same  time  denying  his  lia- 
bility, on  the  ground  of  the  accident.  This 
proposal  was  declined,  after  consideration. 
Dec.  29,  the  brokers  who  had  acted  for 
both  parties,  and  were  still  acting  for  thr 
plaintiff,  wrote  that  the  parties  who  h*i 
contracts  for  the  iron  were  pressing  there, 
and  threatened  to  purchase  against  tin- 
defendant ;  adding,  "when  our  Mr.  T 
waited  upon  you,  he  was  informed  that  it 
might  take  three  months  to  put  the  fur- 
naces into  repair,  and  we  informed  all  our 
friends  to  this  effect,  who  have  waited  con 
siderably  over  that  time.  When  do  you 
think  we  may  promise  deliveries  ?M  TV 
defendant  answered,  not  denying  the* 
statements,  and  only  stating  that  he  couli 
not  say  what  would  be  done  with  the  Iil- 
naces.  The  plaintiff  bought  in  the  market, 
in  February,  and  the  price  of  the  iron  hal- 
ing risen,  sought  to  recover  from  the  defen 
dant  the  difference  between  the  contract 
price  and  the  market  price  in  February. 
The  jury  returned  a  verdict  for  that 
amount.  Held,  that  there  was  evidence 
from  which  the  jury  might  infer  that  th^ 
plaintiffs  delay  was  at  the  defendant  > 
request  j  that  as  the  evidence  went  to  fehow. 
not  a  new  contract,  but  simply  a  forbear 
ance  by  the  plaintiff,  at  the  request  of  the 
defendant,  the  Statute  of  Frauds  did  no: 
apply ;  and  that  the  verdict  ought  to  stand. 
(Exch.  Ch.)— OgU  v.  Earl  Taw^Law  Hep. 
3  Q.  B.  272. 

False  Imprisonment  —  Defendant,  upr. 
whose  premises  a  felony  had  been  commit 
ted,  acting  on  information  given  him  by  bl- 
own coachman,  the  most  material  part  o: 
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which  was  derived  from  R.,  a  neighbor's 
coachman,  gave  the  plaintiff  into  custody  on 
the  charge,  without  making  any  personal 
inquiry  of  R.  The  plaintiff  was  living  openly 
in  the  neighborhood,  and  it  was  not  suggest- 
ed that  he  was  likely  to  run  away.  In  an 
action  of  false  imprisonment,  the  judge 
instructed  the  jury  that,  under  the  circum- 
stances, there  was  no  probable  cause ;  and 
the  verdict  being  for  the  plaintiff,  the  Court 
of  Exchequer  Chamber  refused  to  disturb 
it.— Ferryman  v.  Lister,  (Exch.  Ch.)7  Law 
Rep.  3  Ex.  197. 

Illegitimate  Children. — A  testator,  who  had 
none  but  illegitimate  children,  left  his  pro- 
perty in  trust,  to  divide  the  residue  into 
four  parts,  and  to  hold  one  share  each,  on 
certain  trusts,  for  each  of  his  four  children ; 
and  if  the  trusts  should  fail  as  to  the  share 
of  either  child,  then  the  same  was  to  be 
held  for  such  persons  as  would  be  the  next 
of  kin  of  said  child  at  his  decease,  under 
the  Statute  of  Distributions.  There  were 
further  trusts  as  to  moneys  to  which  a  child 
should  become  entitled,  "by  virtue  of  the 
provisions  hereinbefore  contained,  as  next 
of  kin  of  the  others,  or  other,  of  them.', — 
The  trusts  failed  as  to  one  child.  Held,  that 
there  was  an  intestacy  as  to  that  share.  The 
words  "next  of  kin,"  could  not  be  read  as 
designating  the  surviving  illegitimate  chil- 
dren of  the  testator. — In  re  Standby's  Estate, 
Law  Rep.  5Eq.  303. 

Insurance. — A  ship,  then  at  Calcutta,  was 
insured  for  three  months  from  and  after 
thirty  days  after  her  arrival  there,  and  val- 
ued at  £8,000.  At  the  time  the  policy  was 
made,  but  unknown  to  the  parties,  the  ship 
had  been  injured  in  a  storm,  so  that  the 
expense  of  the  repairs  would  have  exceeded 
its  value  when  repaired.  During  the  con- 
tinuance of  the  risk,  the  ship  was  totally 
lost.  Held,  that  the  policy  attached,  not- 
withstanding the  previous  injury  to  the 
ship,  and  that,  there  being  no  fraud,  the 
valuation  of  the  ship  in  the  policy  was  con- 
clusive between  the  parties.  —  Barker  v. 
Janson,  Law  Rep.  3  C.  P.  303. 

Judge. — Plea  to  a  declaration  for  slander, 
*hat  the  defendant   was   a  county  court 

udge,  and  the  words  complained  of  were 


spoken  by  him  in  his  capacity  as  such  judge, 
while  sitting  in  his  court,  and  trying  a  cause 
in  which  the  present  plaintiff  was  defendant. 
Replication,  that  the  said  words  were  spoken 
falsely  and  maliciously,  and  without  any 
reasonable,  probable,  or  justifiable  cause, 
and  without  any  foundation  whatever,  and 
not  bona  fide  in  the  discharge  of  the  defen- 
dant's duty  as  judge,,  and  were  wholly  irrel- 
evant in  reference  to  the  matter  before  him. 
Held,  that  the  action  could  not  be  main- 
tained.—Scott  v.  Stansfield,  Law  Rep.  3 
Ex.  220. 

Larceny. — 1.  The  prisoner,  having  paid  a 
florin  to  the  prosecutrix  for  purchases,  ask- 
ed her  afterwards  to  give  him  a  shilling  for 
change  which  he  put  upon  the  counter.  She 
put  a  shilling  down,  when  the  prisoner  said 
to  her,  "  You  may  as  well  give  me  the  two- 
shilling  piece,  and  take  it  all."  She  then 
put  down  the  florin  and  the  prisoner  took 
it  up.  She  took  up  her  shilling,  and  the 
change  for  it  put  down  by  the  prisoner,  and 
was  putting  them  into  the  drawer,  when  she 
saw  she  had  but  one  shilling  of  the  prison- 
er's money.  But  as  she  was  about  to  speak, 
the  prisoner's  confederate  drew  her  atten- 
tion, and  both  left  the  shop.  Held,  that  the 
prisoner  was  guilty  of  larceny. — Regina  v. 
McKale,  Law  Rep.  1  C.  C.  125. 

2.  The  prisoner  found  a  sovereign  on  a 
highway;  believing  it  to  have  been  acci- 
dentally lost,  and  with  a  knowledge  that  he 
was  doing  wrong,  he  at  once  determined  to 
keep  it,  notwithstanding  the  owner  should 
afterwards  become  known  to  him,  but  not 
expecting  that  the  owner  would.  Held,  on 
the  authority  of  Reg.  v.  Thurborn^  (1  Den. 
C.  C.  387;  18  L.  J.  m.  o.  140),  that  the  pri- 
soner was  not  guilty  of  larceny. — Regina  v. 
Glyde,  Law  Rep.  1  C.  C.  139. 
Limitations,  Statute  of. — 1.  Trustees,  under 
an  Act  of  Parliament,  made  a  road  fifty  years 
before  this  suit,  separated  from  a  field  by  a 
hedge,  a  bank,  and  a  ditch  three  feet  wide, 
adjoining  the  field.  This  ditch  became 
filled  up,  and  was  never  re  opened;  but  a 
ditch  a  foot  wide  had  been  made  since  by 
the  tenant  of  the  field,  and  it  had  also  be- 
come obliterated.  The  hedge  had  always 
been  included  in  the  lease  of  the  field,  anl 
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the  tenants  had  always  trimmed  the  same 
at  their  own  expense,  and  testified  that  they 
had  "held  and  used"  the  land  within  the 
same  for  more  than  twenty  years,  (though 
apparently  only  by  allowing  their  cattle 
to  drink  out  of  the  ditch  when  open, 
and  to  graze  over  its  site  when  filled  up), 
without  the  interference  of  the  trustees* 
Held,  there  was  no  such  adverse  user  as  to 
give  the  owners  of  the  land  a  title  to  the 
site  of  the  ditch  by  the  Statute  of  Lim- 
itations.— Searby  v.  Tottenham  Railway  Co., 
Law  Rep.  5.  Eq.  409. 

2.  The  analogy  of  the  Statute  of  Limita- 
tions cannot  be  set  up  by  an  executor, 
in  answer  to  a  claim  founded  on  breach 
of  trust  by  his  testator. —  Brittlebank  v. 
Goodwin,  Law  Rep.  5  Eq.  545. 

3.  A  cheque  is  not  an  advance  until  it 
has  been  paid,  and  the  Statute  of  Limita- 
tions only  runs  from  that  time. —  Garden  v. 
Bruce,  Law  Rep.  3  C.  P.  300. 

Master  and  Servant. — 1.  It  is  no  answer  to 
a  suit  against  directors  of  a  company,  for 
infringement  of  a  patent,  that  the  acts  were 
done  by  workmen  employed  by  defendants, 
but  contrary  to  their  orders ;  the  infringe- 
ment having  taken  place  in  defendants' 
works,  and  in  the  course  of  the  proper  duties 
of  the  workmen.— Betts  v.  De  Vitre,  Law 
Rep.  3  Ch.  429,  441. 

2.  W.,  the  defendants1  servant,  was  killed 
in  consequence  of  the  negligent  construc- 
tion of  a  platform  by  N.,  also  in  their  em- 
ploy. N.'s  fitness  for  his  place  was  not  de- 
nied. The  jury  were  instructed,  that,  if  the 
platform  was  completed  before  W.  was  en- 
gaged, and  if  the  defendants  had  delegated 
to  N.  their  whole  power  and  duty,  without 
control  on  their  part,  W.  and  N.  were  not 
fellow- workmen,  and  the  defendants  would 
not  be  discharged  on  that  ground.  Held, 
erroneous.  N.'s  duty  was  a  continuing  one. 
A  master  is  not  made  liable  to  a  servant 
for  an  injury  caused  by  the  negligence  of 
a  fellow-servant,  by  the  simple  fact  that  the 
latter  is  of  a  higher  grade,  as  a  superinten- 
dent.— Wilson  v.  Merry,  Law  Rep.  1  H.  L. 
So.  326. 

Negligence. — 1.  The  defendants  provided 
gangways  from  the  shore  to  ships  lying  in 


their  dock,  the  gangways  being  made  of 
materials  belonging  to  the  defendants,  and 
managed  by  their  servants.  The  plaintiff 
went  on  board  a  ship,  in  said  dock,  on  bus- 
iness, at  the  invitation  of  one  of  the  ship's 
officers;  and,  while  he  was  there,  defend- 
ants' servants  moved  the  gangway,  and  neg- 
ligently left  it  insecure,  so  that  it  gave  way, 
and  the  plaintiff  was  injured  on  his  return, 
without  negligence  on  his  part.  Held,  (by 
Bovill,  C.  J.,  and  Byles,  J. ;  Keating,  J., 
dubitante),  that  tl\ere  was  a  duty  on  the  de- 
fendants toward  the  plaintiff  not  to  let  the 
gangway  be  insecure  without  warning  him, 
and  that  he  could  recover  damages  for  his 
injuries. — Smith  v.  London  &  Saint  Katharine 
Dock  Co.,  Law  Rep.  3  C.  P.  326. 

2.  The  plaintiff,  while  travelling  by  the 
defendants'  railway,  was  injured  by  the  fall 
of  an  iron  girder,  which  workmen,  not  un- 
der the  defendants'  control,  were  employed 
in  placing  across  the  walls  of  the  railway. 
It  was  proved  that  the  work  was  very  dan- 
gerous ;  that  the  defendants  knew  the  dan- 
ger j  that  it  was  usual,  when  such  work  was 
going  on,  for  the  company  to  place  a  man 
to  signal  to  the  workmen  the  approach  of  a 
train;  and  that  this  precaution  was  not 
adopted. — Held,  sufficient  evidence  to  war- 
rant a  jury  in  finding  that  the  defendants 
were  guilty  of  negligence  and  liable,  eren 
though  the, workmen  were  so  also.— Daniel  v. 
Metropolitan  Railway  Co.,  Law  Rep.  3  C.  P. 
216. 

Nullity  of  Marriage.— la  a  suit  by  a  wife 
for  nullity,  on  the  ground  of  the  husband's 
impotence,  the  only  evidence  of  the  same 
was  that  of  the  petitioner,  which  was  con- 
tradicted by  the  respondent.  The  medical 
witnesses  testified  that  she  might  have  had 
regular  intercourse  with  her  husband  con- 
sistently with  the  appearances,  and  there 
were  circumstanoes  discrediting' the  wife's 
testimony.  A  decree  was  refused. —  JJ.  v. 
/.,  Law  Rep.  1P.&D.  460. 

Obscene  Publication.— A  pamphlet  entitled 
"The  Confessional  Unmasked,"  besides 
innocent  casuistical  discussions,  contained 
obscene  extracts  from  Catholic  writers,  with 
condemnatory  notes.  It  was  published  and 
sold  at  cost  solely  for  controversial  purposes. 
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It  was  ordered  to  be  destroyed  under  St. 
20  &  21  Vict.  c.  83,  §  1.  (Mellor,  J.,  dubi- 
tante).  It  being  found  to  be  obscene,  as  a 
fact,  within  that  statute,  the  intention  to 
break  the  law  must  be  inferred,  and  was 
not  justified  by  an  ulterior  good  object. — 
Begina  v.  Hicklin,  Law  Rep.  3  Q.  B.  360. 

Partnership. — The  plaintiff  and  defendant 
entered  into  partnership  as  solicitors,  for  a 
term  of  seven  years,  the  plaintiff  paying  a 
premium  of  £800.  The  defendant,  before 
entering  into  the  partnership,  knew  that 
the  plaintiff  was  inexperienced  and  incom- 
petent in  his  profession,  and  gave  that  as  a 
reason  for  the  amount  of  the  premium  asked. 
After  two  years  the  defendant  wrote  to  the 
plaintiff,  accusing  him  of  negligence,  and 
saying  that  the  partnership  must  be  dissol- 
ved, and  that  he  had  instructed  counsel  to 
file  a  bill  for  that  purpose.  Plaintiff  there- 
upon, filed  a  bill  for  a  dissolution,  and  for  a 
return  of  a  part  of  the  premium  proportion- 
ate to  the  unexpired  portion  of  the  term. 
Held,  (reversing  the  decision  of  Stuart,  V. 
CM)  that  the  plaintiff  could  recover. — At- 
vood  v.  Maude,  Law  Rep.  3  Oh.  369. 

Patent — 1.  The  specification  of  a  patent 
may  describe  the  process  so  insufficiently 
as  to  be  bad,  and  yet  disclose  enough  to 
show  that  what  is  claimed  by  a  subsequent 
patent  is  not  new.  It  is  like  a  publication 
in  a  book,  and  it  is  not  necessary  that  it 
should  have  been  acted  on,  but  only  that  it 
should  be  capable  of  being  acted  on,  which 
which  may  be  tested  by  experiments,  using 
any  new  facilities  prior  to  the  second  patent. 
But  it  must  furnish  the  knowledge  necessary 
to  carry  it  into  practice  with  reasonable  cer- 
tainty, in  order  to  invalidate  the  second  pa- 
tent The  public  use  of  an  invention  means 
a  use  and  invention  in  public,  not  by  the 
public- BettsY.  Neilson,  Law  Rep.  3  Ch.  429. 

2.  The  plaintiff  being  possessed  of  a  patent, 
granted  the  defendants  the  exclusive  license 
to  work  it  in  a  certain  district,  by  an  inden- 
ture in  which  the  latter  covenanted  to  pay 
certain  royalties,  and  to  give  every  informa- 
tion, the  better  to  enable  the  plaintiff  to 
suppoit  the  letters-patent,  and  the  plaintiff 
covenanted  for  quiet  enjoyment  of  the  pa- 
tent by  the  defendants;  and  that, in  case  any 


persons  should  work  the  patented  process- 
es, the  plaintiff  would,  at  his  own  costs,  com- 
mence and  carry  on  all  such  actions,  &c,  as 
should  be  necessary  to  put  a  stop  to  such 
working  of  said  processes ;  and  that  in  case 
the  plaintiff  should  fail  or  neglect  so  to  do  j 
the  defendants  should  not  be  liable  "thence- 
forth" to  pay  the  said  royalties,  "after  the  time 
of  such  person  commencing  to  work  the  said 
processes"  until  the  plaintiff' had  by  law,  or 
otherwise,  put  a  stop  to  such  working.  But 
the  defendants  were  to  keep  an  account  of 
all  royalties,  that  they  might  be  paid  to  the 
plaintiff,  on  the  enforcement  of  the  patent 
right  against  the   person   infringing  the 
bame.     Held,  that  the  payment  of  royalties 
was  not  to  be  suspended,  under  the  above 
condition,  until  the  plaintiff  had  notice  of 
an  infringement,  and  until  he  had  been 
allowed  a  reasonable  time  to  institute  pro- 
ceedings to  restrain  the  same. — Henderson 
v.  Mostyn  Copper  Go.,  Law  Rep.  3  C.  P.  202. 
Railway. — 1.  A  train  of  the  defendants, 
while  stationary  on  their  railway,  was  run 
into  by,  and  by  the  fault  of,  another  train. 
Several  companies    had   running   powers 
over  that  part  of  the  defendants'  line,'  and 
no  evidence  was  given  whether  the  moving 
train  belonged  to  or  was  under  the  control 
of  the  defendants.    Held,  that  prima  facie 
defendants   were    liable. — Ayles   v.   South 
Eastern  Railway  Co.    Law  Rep.  3  Ex.  146. 

2.  A  railway  carriage,  on  which  the  plain- 
tiffs (husband  and  wife)  were  passengers  to 
R.,  on  reaching  R.  overshot  the  platform 
on  account  of  the  length  of  the  train.  The 
passengers  were  not  warned  to  keep  their 
seats,  nor  was  any  offer  made  to  back  the 
train  to  the  platform,  nor  was  it  so  backed. 
After  several  persons  had  got  out  of  the 
carriage  the  husband  did  so,  and  the  wife 
then  took  his  hands  and  jumped  from  the 
step,  and  in  so  doing  strained  her  knee. 
There  was  no  request  made  to  the  Com- 
pany's servants  to  back  the  train,  or  any 
communication  with  them.  It  was  day- 
light. Held  {per  Martin,  Bramwell,  and 
Pigott,  BB. ;  Kelly,  C.B.,  dissentiente),  that 
there  was  no  evidence  for  the  jury  of  neg- 
ligence in  the  defendants. — Siner  v.  Great 
Western  Railway  Co.,  Law  Rep.  3  Ex.  150. 


Digitized  by 


Google 


90 


THE  CANADA  LAW  JOURNAL. 


[October,  1868. 


3.  The  plaintiff,  on  getting  into  a  railway 
carriage,  haying  a  parcel  in  his  right  hand, 
placed  his  left  hand  on  the  back  of  the  open 
door  to  aid  him  in  mounting  the  step.  It 
was  after  dark,  and  he  could  see  no  handle, 
if  there  was  one.  The  guard,  without 
warning,  slammed  the  door,  throwing  the 
plaintiff  forward,  and  crushing  his  hand 
between  the  doer  and  door-post.  Held, 
(by  Byles  and  Keating,  J  J. ;  Montague 
Smith,  J.,  dissentiente,)  that  the  jury  were 
justified  in  finding  that  the  guard  was  neg- 
ligent, and  that  the  plaintiff  was  not,  and 
that  the  injury  was  not  too  remote  to  be 
recovered  for. — Fordham  v.  Brighton  Rail- 
way Co.,  Law  Rep.  3  C.  P.  368. 

4.  But  when  the  plaintiff  had  entered 
the  carriage,  and  a  porter  gave  warning, 
and  then  shut  the  door,  in  the  ordinary 
course  of  his  duty,  the  other  facts  being  as 
above,  Held,  that  the  plaintiff  could  not 
recover. — Richardson  v.  Metropolitan  Rail- 
way Co.    Ibid.  374,  in  notes. 

Slander. —  Slander :  "  You  have  heard 
what  has  caused  the  fall"  (i.  c,  in  certain 
shares) ;  "I  mean,  the  rumor  about  the 
South  Eastern  Chairman  having  failed :" 
meaning  thereby  that  the  plaintiff  had 
become  insolvent.  Plea,  that  defendant 
meant,  and  was  understood  to  mean,  that 
there  was  a  rumor  to  the  above  effect,  and 
not  that  the  plaintiff  had  become  insolvent, 
as  in  the  inuendo  alleged,  and  that  it  was 
true  that  there  was  such  a  rumor.  Held, 
that  the  plea  was  bad.  The  existence  of 
the  rumor  did  not  justify  its  repetition,  the 
latter  not  being  shown  to  be  privileged, 
and  the  truth  of  the  rumor  not  being 
pleaded.—  WaUein  v.  Rally  Law  Rep.  3  Q. 
B.  396. 

Stoppage  in  Transitu -Goods  were  shipped 
by  A.  in  Calcutta  to  B.  in  England.  B. 
pledged  the  bill  of  lading  to  C,  and  after- 
wards became  bankrupt.  On  the  arrival  of 
the  ship  in  which  the  goods  were,  C.  ob- 
tained from  the  ship's  brokers,  on  payment 
of  the  freight,  an  overside  order  for  the 
delivery  of  the  goods.  This  order  was  pre- 
sented to  the  officer  of  the  ship,  who  pro- 
mised C.  should  have  the  goods  as  soon  as 
they  could  be  got  at.     Before  the  ship 


broke  bulk,  A.  forbade  the  delivery  of  the 
goods.  Held,  that  A.  had  not  lost  his  right 
of  stoppage  in  transitu.  The  goods  were 
not  brought  into  the  possession,  actual  or 
constructive,  of  B.  by  the  promise  to  C. 
After  satisfying  C,  A.  had  a  right  to  the 
surplus  proceeds,  as  against  the  assignees 
in  bankruptcy  of  B. — Coventry  v.  Gladstone 
Law  Rep.  6  Eq.  44. 

Undue  Influence. — Persuasion  is  not  un- 
lawful ;  but  pressure,  of  whatever  charac- 
ter, if  so  exerted  as  to  overpower  the 
volition,  without  convincing  the  judgment 
of  a  testator,  will  constitute  undue  influ- 
ence, though  no  force  is  either  used  or 
threatened. — Hall  v.  Hall,  Law  Rep.  1  P. 
&  D.  481. 


RECENT  AMERICAN  DECISIONS. 

Assumpsit. — In  assumpsit  by  the  owners 
of  a  vessel  against  the  master  for  earnings*. 
a  release  by  one  of  the  plaintiffs  is  a  bar  to 
the  action ;  and  evidence  of  collusion  be 
tween  the  parties  to  the  same  is  inadmU- 
sible  to  change  its  effect. — Hall  v.  Gray, 
54  Me.  230. 

Bills  and  Notes. — An  instrument  promis- 
ing to  pay  "five  hundred"  to  A.  or  order, 
but  having  "$500M  on  its  face,  held,  a  pro- 
missory note. — Corgan  v.  Frew,  39  111.  31. 

Broker. — 1.  The  plaintiff  employed  the 
defendant,  a  broker,  to  carry  stock  for  him; 
and,  the  former  having  failed  to  make  good 
a  margin  on  demand,  the  latter  sold  the 
stock  within  two  hours.  This  was  in  May. 
In  September,  the  plaintiff  demanded  an 
account  of  the  sales,  and  received  and  drew 
a  cheque  for  the  balance  due  him.  Thi> 
suit  was  not  begun  till  -December.  Edl 
that,  even  if  time  enough  had  not  been 
allowed  the  plaintiff  before  Belling,  the  sale 
had  been  ratified  by  him. — Hanks  v.  Drake. 
44  Barb.  186. 

2.  Such  a  contract  is  rather  a  conditional 
sale  than  a  pledge ;  and  on  the  failure  of 
the  principal  to  make  the  margin  good  on 
demand,  the  broker  may  sell  without  giv 
ing  him  notice  of  the  time  or  place  of  the 
sale.— Markham  v.  Jaudon,  49  Barb.  462. 

Carrier.— 1.  A.,  the  day  after  delivering 
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hay  to  a  railroad  company  for  transporta- 
tion, requested  them  not  to  forward  it  until 
he  had  seen  the  party  to  whom  he  had 
sold  it.  The  hay  had  been  put  on  platform 
cars,  where  it  was  left,  and  the  next  day  it 
was  burnt  by  sparks  from  an  engine.  Held, 
thaty  by  the  request  of  A.  the  liability  of 
the  bailees,  as  carriers,  ceased-,  and  they 
were  only  liable  for  negligence  as  ware- 
housemen.— St.  Louis,  A.  &T.  H.R.  E.  Co. 
t.  Montgomery,  39  HI.  335. 

2.  Checks  for  luggage  worth  $456.35  were 
delivered  to  a  carrier,  and  a  receipt  taken, 
on  which  was  printed,  "Liability  limited 
to  $100,  except  by  special  agreement,  to 
be  noted  on  this  card."  There  was  no 
proof  of  assent  to  these  terms,  except  the 
taking  of  the  receipt.  The  luggage  was 
lost  by  the  carrier's  negligence.  Held,  that 
the  carrier  was  liable  for  its  whole  value. 
It  did  not  appear  the  contract  was  assented 
to;  and,  if  it  was,  it  did  not  limit  his  lia- 
bility for  negligence,  but  only  as  an  insurer. 
-Prentice  v.  Decker,  49  Barb.  21. 

Criminal  Law. — It  is  error  in  a  judge  to 
give  any  charge  to  the  jury  in  the  absence 
of  the  prisoner. — State  v.  Blapkwelder,  1 
Phillips,  N.  C.  38. 

Damages. — In  an  action  against  a  com- 
mon carrier  for  damages  caused  by  unjusti- 
fiable delay  in  transporting  flour,  the  de- 
cline in  its  market  value  between  the  time 
when  it  actually  arrived  at  the  place  of  des- 
tination, and  when  it  would  have  arrived 
but  for  the  delay,  may  be  considered  by  the 
jury  in  ascertaining  the  actual  damages  of 
the  plaintiff.—  Weston  v.  Grand  Trunk  B. 
Co.,  54  Me.  376. 

Divorce. — Complainant  having  a  domicile 
elsewhere,  brought  her  trunk  into  a  State, 
and  immediately  began  a  suit  for  divorce 
for  her  husband's  adultery.  Held,  that  she 
was  not  an  inhabitant  or  resident  of  the 
State,  within  the  Statute  giving  the  Court 
jurisdiction.—  Winship  v.  Winship,  ICE. 
Green,  107. 

Evidence. — Statute  of  Limitations  pleaded, 
and  presiding  judge  could  not  determine 
whether  the  date  of  the  note  declared  on 
waa  January  or  June.  Held,  that  extrinsic 
evidence  was  admissible  to  show  the  true 


date,  and  that  the  question  was  properly 
left  to  the  jury. — Fenderson  v.  Owen,  54  Me. 
372." 

Factor. — A  factor  who  makes  advances  on 
account  of  goods  consigned  to  him,  has  a 
right  to  sell  enough  of  the  same,  according 
to  the  usual  course  of  his  duty,  to  reimburse 
such  advances,  notwithstanding  orders  to 
the  contrary  from  the  consignor. —  Whitney 
v.  Wyman,  24  Md.  131. 

Fixtures. — 1.  Fruit  trees  and  ornamental 
shrubbery  in  a  nursery  pass  with  the  land 
as  between  vendor  and  vendee ;  and  evid- 
ence of  a  verbal  agreement  for  their  reser- 
vation, contemporaneous  with,  but  not  con- 
tained in,  the  written  contract  is  not  admis- 
sible.—Smith  v.  Price,  39  111.  28. 

2.  Timber  trees  cut  down  and  lying  on 
the  land  where  they  fell,  with  tops  and 
branches  still  on,  pass  by  a  warranty  deed 
of  the  land.  Otherwise,  it  seems,  if  cut  into 
logs  or  hewed  into  timber. — Blackettv.  God- 
dard,  54  Me.  309. 

3.  A  marine  railway,  consisting  of  iron 
and  wooden  rails  and  sleepers,  endless 
chain,  gear,  wheels  and  ship  cradle,  the 
sleepers  being  laid  on  the  ground  in  the 
usual  way,  with  a  road  bed  of  earth,  so  far 
as  one  is  required,  is  a  fixture,  and  passes 
by  a  levy  upon  the  realty. — Strickland  v. 
Parker,  54  Me.  263. 

Fraud.— The  defendant,  a  creditor  to  a 
large  amount,  being  inquired  of  as  to  the 
solvency  of  his  debtor,  wrote  a  letter  speak- 
ing well  of  it,  and  not  mentioning  the  debt 
due  to  himself.  Credit  was  given  thereupon 
which  would  have  been  refused  had  said 
debt  been  known  of.  Defendant  having 
exhausted  the  debtor's  goods  in  paying  his 
own  debt,  held,  that  he  was  liable  to  the  ex- 
tent of  the  above  credit. —  Viele  v.  Goss,  49 
Barb.  96. 

Statute  of  Frauds.— 1.  Defendants'  wood 
agent  agreed  verbally  to  take  all  the  wood 
the  plaintiff  would  put  on  the  line  of  their 
road ;  and  the  plaintiff  spoke  of  cutting  and 
hauling  the  wood  from  his  own  land,  nam- 
ing a  particular  place.  He  cut  wood  accord- 
ingly, landed  it  within  the  limits  of  the 
road,  and  called  on  the  wood  agent  to  mea- 
sure it.    The  latter  said  he  would,  but  did 


Digitized  by 


Google 


92 


THE  CANADA  LAW  JOURNAL. 


[October,  1868. 


not  5  and,  after  two  or  three  years,  the  wood 
was  burned  by  fire  from  defendants'  en- 
gines. Held,  that  the  contract  was  for  a 
sale,  and  within  the  Statute  of  Frauds,  and 
not  for  the  manufacture  of  particular  wood 
into  cordwood.  vAlso,  that  there  was  no 
evidence  that  the  defendants  accepted  the 
wood. — Edwards  v.  Grand  Trunk  Railway, 
54  Me.  105. 

2.  The  plaintiff,  being  indebted  txrone  of 
the  defendants  in  a  sum  equal  to  or  exceed- 
ing a  debt  from  the  defendants  to  him,  it 
was  agreed  by  parol  that  the  amount  due 
him  should  be  applied  upon  his  indebted- 
ness, and  the  latter  cancelled.  The  plain- 
tiff was  to  give  a  receipt,  which  was  never 
done.  Held,  that  his  claim  was  not  extin- 
guished. This  was  a  sale  of  a  chose  in  action 
by  the  plaintiff,  and  void  by  the  Statute  of 
Frauds,  while  resting  merely  in  parol. — 
Brand  v.  Brand,  49  Barb.  346. 

Husband  and  Wife. — The  courts  of  North 
Carolina  will  not  interfere  to  punish  a  hus- 
band for  the  moderate  correction  of  his  wife, 
although  unprovoked. — State  v.  Rhodes,  1 
Phillips,  N.  C.  453. 

Rlegal  Contract. — A  clause  in  a  policy  of 
insurance,  stipulating  that  in  case  any  dis- 
pute shall  arise  in  relation  to  any  alleged 
loss,  no  policy  holder  shall  maintain  any 
action  thereon  until  he  shall  have  offered 
to  submit  his  claim  to  referees  to  be  mu- 
tually chosen  by  the  parties,  and  that,  in 
case  of  any  suit  being  commenced  without 
such  offer  of  reference,  the  company  shall 
be  exempted  from  all  liability  to  the  plain- 
tiff's claim:  held,  void. — Stephenson  v.  Pis- 
catagua  F.  &  M.  Ins.  Co.,  54  Me.  55. 

Indictment. — An  indictment  alleging  that 
the  accused  "feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  kill  and  mur- 
der," will  sustain  a  verdict  of  .guilty  of  mur- 
der in  the  first  degree,  although  that  is  de- 
fined by  Statute  as  murder  "with  malice 
express  aforethought." — State  v.  Verrill,  54 
Me.  408. 

Insurance. — Temporary  repairs  were  made 
upon  a  vessel  in  a  foreign  port  by  the  insur- 
ed, by  the  written  authority  of  the  insurers, 
in  a  case  where  they  might  have  abandoned 
for  a  total  loss,  in  order  that  the  vessel 


might  be  brought  to  the  port  of  destination, 
and  there  permanently  repaired  at  less  cost. 
Held,  that  the  liability  of  the  insurers  was 
not  limited  by  the  sum  insured,  but  that 
they  were  liable  for  the  whole  expense  of 
the  temporary  as  well  as  the  permanent  re- 
pairs. — Alexander  v.  Sun  Mutual  Ins.  Cb.,49 
Barb.  475. 

Master  and  Servant. — A  railroad  bridge, 
which  was  properly  built  in  all  respects,  fell 
in  consequence  of  dry  rot*  and  killed  a  ser- 
vant of  the  company.  The  day  before,  it 
had  been  inspected  by  the  repairer  of  brid- 
ges and  division  superintendent,  and  watch- 
ed under  the  weight  of  a  freight  train,  and 
was  thought  sound.  Held,  that  the  com- 
pany were  not  liable,  either  for  negligence 
as  to  their  bridge  or  for  the  employment  of 
incompetent  persons  to  examine  the  bridge. 
— Faulkner  v.  Erie  R.  Co.,  49  Barb.  324. 

Nuisance. — 1  .'A  tomb  on  defendant's  land 
within  forty- four  feet  of  plaintiff's  windows, 
formerly  contained  bodies,  which  were  re- 
moved because  their  effluvia  rendered  the 
plaintiff's  house  unwholesome.  Afterward!', 
another  body  was  put  therein,  and  the  plain- 
tiff's life  was  made  uncomfortable  by  ap- 
prehension of  danger  from  that  cause ;  and 
the  value  of  his  house  was  lessened  by  $1000 
or  $1500,  although  no  bad  smell  had  been 
perceived  at  the  date  of  the  writ.  Held, 
that  on  these  facts  a  nonsuit  was  improper- 
ly ordered. — Barnes  v.  Hathorn,  54  Me.  124. 

2.  The  common  law  allows  the  owner  of 
the  soil  over  which  a  floatable  but  innavi- 
gable stream  flows,  to  build  a  dam  across  it 
and  erect  a  mill  thereon,  provided  he  makes 
a  convenient  and  suitable  passage  way  for 
the  public  by  or  through  the  dam.  -Lancey 
v.  Clifford,  54  Me.  487. 

Principal  and  Agent. — A  cashier  received 
at  his  bank  a  sum  of  money  from  the  plain- 
tiff, with  orders  to  apply  it  to  a  note  of  the 
latter,  then  not  due.  He  did  apply  it  to 
another  note  signed  by  the  plaintiff  as  sure- 
ty, which  was  overdue,  both  of  said  notes 
being  payable  to  said  bank.  The  plaintiff 
never  acquiesced  in  said  application.  Etli, 
that  the  cashier  was  personally  liable  for 
said  money  with  interest  from  the  tune 
when  received,  whether  he  applied  it  to  his 
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own  use  or  that  of  the  bank. — Norton  v.  Kid- 
<fer,54Me.  189. 

Proximate  Cause. — Defendant  kindled  a 
fire  upon  his  land  for  purposes  of  husban- 
dry. Two  days  later,  a  violent  wind  arose, 
and  carried  some  of  the  fire  sixteen  rods  to 
the  plaintiff's  woodland,  where  it  became 
unmanageable.  Held,  that  defendant  was 
liable  for  the  damage,  if  it  was  owing  to  a 
want  of  ordinary  care  on  his  part,  either  in 
the  time  or  manner  of  kindling,  or  in  the 
means  used  to  prevent  the  spreading  of  the 
fire.— Hewey  v.  Nourse,  54  Me.  256. 

Robbery. — The  robbery  of  one  walking  on 
a  railroad  is  not  robbery  in  a  highway, 
within  the  meaning  of  a  penal,  statute  co- 
pied from  23  H.  VHI.  o.  1,  §3,  and  1  Ed.  VI. 
c.  12,  §10.— -State  v.  Johnson,  1  Phillips,  N. 

a  140. 

Sale. — 1.  Defendant,  being  then  in  good 
standing,  gave  a  verbal  order  for  spirits, 
which  were  forwarded  by  rail  and  stored. 
He  was  in  fact  insolvent  at  the  time  of  the 
order,  and  knew  this  before  paying  the 
freight  and  taking  the  goods  into  his  custo- 
dy. The  jury  were  instructed  that,  if  he 
receired  the  goods  with  intent  not  to  pay 
for  them,  the  sale  was  void,  although  he  had 
no  such  design  when  be  ordered  the  same. 
Held,  correct.— Pike  v.  Wietvng,  49  Barb. 
314. 

2.  A  vendor,  after  the  refusal  of  the  pur- 
chaser to  perform  his  part  of  the  bargain, 
may  sell  the  goods  without  notice  of  the 
time  or  place  of  sale  to  said  purchaser,  and 
wherever  he  can  get  the  best  price  and 
readiest  sale,  within  the  usual  course  of 
trade,  he  not  being  restricted  to  the  place 
of  delivery.— Lewis  v.  Greider,  49  Barb.  606. 

Slant. — A  homicide  was  committed  by  the 
prisoner  when  a  slave,  and  he  had  since  be- 
come free.  Held,  that  this  did  not  operate 
a  pardon.-— State  v.'  Brodnax,  1  Phillips, 
N.C.41. 

Surety. — A  surety  requested  the  creditor 
"to  wait  on"  the  principal  "as  long  as  he 
could ;"  and  the  creditor  afterwards  gave 
the  latter  a  written  extension  for  a  year. 
Held,  that  the  question,  whether  the  above 
words  authorized  a  legal  contract  for  delay, 
so  as  to  prevent  the  discharge  of  the  surety, 


was  a  question  for  the  jury. — Treat  v.  Smith, 
54  Me.  112. 

Trade  Mark.  —  Plaintiffs  made  cement 
from  lime  beds  near  Akron,  Erie  County, 
known  and  sold  as  "Akron  Cement,"  and 
"Akron  Water  Lime;"  the  packages  being 
marked  "Newman's  Akron  Cement  Co., 
manufactured  at  Akron,  N.  Y.  The  Hy- 
draulic Cement,  known  as  the  Akron  Water 
Lime."  Defendants  not  being  inhabitants 
of  Akron,  but  owning  lime  beds  near  Syra- 
cuse, in  Onondaga'  County,  and  knowing 
that  plaintiffs1  cement  was  sold  by  above 
names,  named  their  beds  "Onondaga 
Akron  Cement  and  Water  Lime, ' '  and  after- 
wards sold  their  cement  in  the  places  where 
the  plaintiffs'  was  sold,  in  packages  marked 
"Alvord's  Onondaga  Akron  Cement,  or 
Water  Lime,  manufactured  at  Syracuse, 
New  York."  Held,  that  the  word  "Akron" 
was  a  trade  mark,  and  the  use  of  it  was  en- 
joined.— Newman  v.  Alvord,  149  Barb.  588. 

Will. — Testator  asked  a  witness  to  read 
a  paper,  which  he  did,  silently.  The  testa- 
tor then  asked  him  to  witness  his  signature, 
and  said,  in  answer  to  questions,  that  he 
had  heard  the  paper  read,  and  thought  it 
was  all  right.  Another  person  was  then 
called  into  the  room,  and  asked  by  the  tes- 
tator to  witness  his  signature.  Both  witnesses 
then  signed.  Nothing  was  said  as  to  what 
the  paper  was.  Held,  that  this  was  not  a 
sufficient  publication. — Abbey  v.  Christy,  49 
Barb.  276. 


CIRCUIT  COURT,  QUEBEC. 

September  Term,  1868. 

Coram  Meredith,  C.  J. 

SIMARD  v.  ROY. 

Held,  that  when  the  writ  of  summons 

contains  a  conclusion  for  the  costs  of  suit, 

it  is  not  necessary  that  there  should  also  be 

one  in  the  declaration  annexed. 

DAWSON  v.  BREWIS. 

Held,  that  an  exception  to  the  form  upon 
the  ground  of  the  falsity  of  the  affidavit  of 
the  plaintiff)  is  a  good  plea  to  a  seizure  be- 
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fore  judgment,  grounded  on  an  affidavit 
that  the  defendant  was  secreting  his 
effects. 

By  the  Court — I  hold  that  the  form  of 
pleading  adopted  by  the  defendant  in  this 
case  is  a  correct  one,  and  have  therefore 
proceeded  to  examine  the  case  upon  its 
merits.  I  have  come  to  the  conclusion 
that  the  plaintiff  had  good  cause  to  make 
the  affidavit  which  he  made  in  the  case. — 
(I.  T.  W.) 


LORD  CRANWORTH. 

Robert  Monsey  Rolfe  was  born  at  Cran- 
worth, in  the  county  of  Norfolk,  England, 
December  18th,  1790.  He  was  the  eldest 
son  of  the  clergyman  of  that  Parish,  the 
Rev.  Edmund  Rolfe,  who  was  first  cousin 
of  the  renowned  Admiral  Lord  Nelson. 
He  attended  the  grammar  -school  of  Bury 
St.  Edmunds  j  going  from  there  to  Win- 
chester College,  and  finishing  his  col- 
legiate education  at  Trinity  College,  Cam- 
bridge. He  came  out  as  Master  of  Arts  in 
1812,  with  the  moderate  rank  of  17th 
wrangler,  and  was  in  the  same  year  elected 
to  a  fellowship  at  Downing  College.  Hav- 
ing been  a  law  student  at  Lincoln  s  Inn, 
he  was  called  to  the  bar  there  in  1816. 
He  began  as  an  Equity  barrister,  and  for 
many  years  worked  hard  at  Lincoln's  Inn, 
on  a  small  and  slowly  increasing  Chancery 
practice.  He  became  Recorder  of  Bury  St. 
Edmunds,  and  in  1832  was  made  a  king's 
counsel  by  Lord  Brougham.  He  was  re- 
turned to  the  Reformed  Parliament  in  the 
Liberal  interest,  in  December,  1832,  as  mem- 
ber for  tlje  Cornish  borough  of  Penryn,  and 
continued  to  represent  it  until  1839.  On 
the  6th  of  November,  1834,  during  Lord 
Melbourne's  first  administration,  he  was 
made  Solicitor  General ;  but)  retiring  with 
the  Whig  Ministry  the  very  next  month, 
he  remained  out  of  office  during  the  brief 
rule  of  Sir  Robert  Peel.  He  resumed  it 
again  in  the  spring  of  1835,  under  Lord 
Melbourne,  and  held  it  until  his  appoint- 
ment as  a  puisne  Baron  of  the  Court  of 
Exchequer  in  1839.    When  Lord  Cotten- 


ham  left  the  woolsack  in  1850,  Baron  Rolfe 
was  appointed  one  of  the  three  Commis- 
sioners of  the  Great  Seal,  and  held  the 
office  for  a  brief  period.  After  the  death 
of  Sir  Lancelot  Shadwell,  he  was,  Novem- 
ber 2nd,  1850,  made  one  of  the  Vice-Chwi- 
cellors,  and  a  month  later  was  raised  to  the 
peerage  with  the  title  of  Baron  Cranworth. 
This  creation  was  the  first  and  only  instance 
of  a  Vice-Chancellor  receiving  a  peerage.  In 
less  than  a  year  after,  he  became  one  of  the 
two  Lords  Justices  of  the  Court  of  Appeal 
in  Chancery,  and  in  December,  1852,  he  was 
appointed  Lord  Chancellor  of  Great  Britain ; 
continuing  in  office  during  Lord  Aberdeen's 
ministry  and  during  that  of  Lord  Palmer- 
ston,  which  followed  it  The  Tories  came 
into  power  again  with  the  Earl  of  Derby's 
second  administration,  February  21st,  185$, 
and  Lord  Cranworth  had  then  to  yield  to 
an  eloquent  barrister,  Sir  Frederick  Thesi- 
ger,  who  took  his  seat  on  the  woolsack  with 
the  title  of  Lord  Chelmsford.  Lord  Cran- 
worth was  passed  over  for  Lord  Campbell, 
when  Lord  Palmerston's  second  adminis- 
tion  began  in  June,  1859.  Lord  Westbury 
succeeded  Lord  Campbell,  who  died  in 
office  in  June,  1861.  The  unhappy  compli- 
cations in  which  Lord  Westbury  became  in- 
volved by  the  disgraceful  proceedings  of 
his  eldest  son  led  to  his  abandoning  the 
Chancellorship,  and  Lord  Cranworth  was 
again  elevated  to  the  woolsack.  This  un- 
expected appointment  was  attributed  by 
some  to  a  desire  on  the  part  of  the  gorem- 
ment  to  save  one  ex-chancellor's  pension, 
as  there  were  at  that  time  four  "  Dowager 
Chancellors"  (Lords  Brougham,  St.  Leonards, 
Cranworth,  and  Chelmsford)  drawing  a 
pension  of  £5,000  a  year  each.  Lord  Cran- 
worth did  not  long  retain  the  office,  for  the- 
Earl  of  Derby  came  into  power  a  third  time, 
June  27tb,  1836,  and  Lord  Chelmsford  re- 
sumed the  woolsack.  Since  his  retirement, 
Lord  Cranworth  performed  his  share  of  the 
duties  of  the  House  of  Lords,  but  had  of 
late  become  quite  infirm,  so  that  his  death, 
which  occurred  on  July  26th,  1868,  created 
no  surprise.  Lord  Cranworth  was  not  dis- 
tinguished by  any  great  talents,  and  was  in 
no  sense  a  marked  man.    Lord  Romilly  said 
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of  him  in  the  House  of  Lords,  the  day  after 
his  death: — "  He  was  pre-eminently  distin- 
guished for  three  qualities,  his  candor  and 
fairness,  his  common  sense,  and  his  gentle- 
manly feeling  and  bearing  towards  all  with 
whom  he  was  brought  into  contact.'1  Lord 
Cairns  used  on  the  same  occasion  rather 
warmer  language,  not  attributing  to  Lord 
Cranworth,  however,  the  possession  of  any 
brilliant  or  uncommon  qualities.  He  said : 
"  My  Lords,  of  the  loss  of  Lord  Cranworth 
to  those  who  have  had  the  privilege  of  en- 
joying his  friendship,  I  feel  it  impossible 
for  me  to  speak.  But,  my  Lords,  this  I 
may  say,  that  your  Lordships  and  the  public 
have  in  him  lost  one  who  has  passed  through 
a  long  career  of 'high  judicial  office  without 
a  tarnish  on  his  name ;  one  who,  I  ven- 
ture to  say,  in  the  discharge  of  his  great 
duties,  for  courtesy,  for  candor,  for  careful 
and  conscientious  efficiency,  and  above  all, 
for  sound  and  explicit  common  sense, 
has  never  been  surpassed  by  any  persons 
who  ever  before  filled  the  same  offices." 
Possessed  of  much  natural  capacity,  by 
constant  study  and  assiduous  devotion  to 
his  profession,  with  tact,  good  temper,  and 
genial  manners,  he  rose  slowly  and  gra- 
dually to  the  Lord  Chancellorship,  filling 
that  as  well  as  the  antecedent  positions 
honorably  to  himself  and  satisfactorily  to 
the  public.  Although  a  Liberal  from  the 
first,  he  was  nothing  of  a  Reformer.  Al- 
though a  politician,  he  was  not  a  statesman. 
He  made  no  pretensions  to  being  an  orator. 
What  he  accomplished  in  life, — and  he  ac- 
complished much, — what  fame  he  gained, — 
and  he  has  left  a  most  honorable  record, — 
was  due  to  the  exercise  of  those  rare 
qualities  which  we  have  referred  to. 

The  London  Times,  from  which  we  copied 
(2  L-  C.  L.  J.  124)  an  article  on  the  retirement 
of  Lord  Cranworth  from  office,  thus  por- 
trays him  after  his  death.  "Although  Lord 
Cranworth  lived  in  agitated  times,  he  never 
made  a  personal  enemy;  and,  although 
during  the  years  in  which  he  held  the  great 
seal  he  presided  over  debates  of  the  keenest 
interest,  the  demeanor  of  the  House  of 
Lords  was  under  him  maintained  unruffled. 
His  career  was  of  a  kind  of  which  English- 


men are  not  unnaturally  proud.  He  was 
the  son  of  a  country  parson,  and  he  made 
his  way  in  the  world  by  his  own  good  abili- 
ties and  sterling  character.  A  sedulous 
schoolboy,  a  successful,  if  not  a  distinguish- 
ed student  at  the  University,  an  advocate 
of  trusted  reputation,  a  judge  of  the  first 
rank,  both  on  the  common  law  and  equity 
sides  of  Westminster  Hall,  distinguished  as 
a  lawyer  by  his  freedom  from  the  prejudices 
of  his  profession,  and  as  a  politician  by  his 
perfect  temper  and  consistency,  Lord  Cran- 
worth earned  the  position  he  hel4  with  the 
approval  of  all  men.  It  was  as  impossible 
for  him  to  sympathize  with  the  stormy  vio- 
lence of  Brougham  as  with  the  dogged  re- 
sistance Eldon  offered  to  change.  His  life 
had  been  too  easy  to  allow  him  to  be  revo- 
lutionary,—and,  owing  nothing  himself  to 
privilege,  he  was  never  tempted  to  engage 
in  a  vain  battle  in  defence  of  privileges. 
He  had  worked  hard  for  many  years,  but  his 
labor  had  been  well  rewarded ;  and  as  he  kept 
his  mind  open  to  fresh  impressions  to  the 
last,  he  never  sank  into  the  optimism  of 
those  who  think  the  world  must  be  perfectly 
well  ordered  because  they  are  themselves 
tolerably  comfortable  in  it .  Few  men  enjoy- 
ed greater  personal  popularity.  He  was  a 
thorough  Whig,  but  he  never  allowed  the 
keenness  of  his  partisanship  to  cloud  hi* 
judgment  or  to  warp  his  actions." 

Another  critic  says:—"  Sir  Robert  Monsey 
Rolfe,  as  Solicitor  General,  and  as  a  judge, 
it  was  often  said,  had  a  kind  heart  and  an 
ever  smiling  face.  His  looks  did  not  belie 
the  real  nature  of  the  man  within.  As  an 
advocate  in  the  courts,  indeed,  and  as  a 
member  of  the  House,  he  showed  no  symp- 
toms of  fancy,  or  even  of  liveliness ;  and  he 
seemed  as  if  he  could  not  for  the  life  of  him 
imagine  what  anything  light  or  playful 
could  have  to  do  with  either  side  of  West- 
minster Hall.  His  speeches  were  even  dull 
and  somnolent;  and  often  must  both  the 
judge  and  the  audience  have  desiderated  a 
little  bit  of  vivacity  or  wit.  But  it  never 
came.  There  was  nothing  but  an  even  flow 
of  dull  and  dry  but  correct  legal  matter, 
unrelieved  by  the  shadow  of  a  joke  or  jest, 
even  when  the  subject  invited  it ;  and  ye 
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his  ever  pleasing  countenance  was  radiant 
with  smiles.  When,  therefore,  he  sat  upon 
the  bench  as  a  judge  and  became  Lord 
Cranworth,  he  had  no  jocose  habits  to  un- 
learn, no  impaired  dignity  to  regret.  Some- 
what under  the  average  height,  rather 
feebly  made,  and  with  a  pale  complexion, 
slightly  angular  and  prominent  nose,  his 
light  gray  amiable  eyes  made  his  personal 
^appearance  prepossessing,  and  their  owner 
a  favorite  with  all  who  were  brought  into 
contact  with  him.M 


GOVERNOR  EYRE'S  CASE. 

The  case  of  the  Queen  v.  Eyre,  in  the 
Queen's  Bench,  has  given  rise  to  an  extra- 
ordinary scene,  which,  in  the  language  of 
the  London  Times,  caused  greater  excite- 
ment in  Westminster  Hall,  than  anything 
that  has  occurred  there  during  living  mem- 
ory. On  the  2nd  of  June  last,  Mr.  Jus- 
tice Blackburn,  the  senior  puisne  Judge 
of  the  Queen's  Bench,  delivered  a  charge 
to  the  Grand  Jury  of  Middlesex  on  the 
indictment  presented  against  Mr.  Eyre  for 
high  crimes  and  misdemeanors  in  acts  of 
alleged  abuse  and  oppression  in  the  exe- 
cution of  his  office  as  Governor  of  Jamaica. 

Among  other  propositions,  the  learned 
Judge  laid  down  the  following,  viz.,  That 
martial  law  anciently  existed  in  England, 
in  practice  at  least,  although  not  sanctioned 
in  courts  of  law  j  that  after  the  Petition  of 
Right,  in  the  time  of  Charles  I.,  it  was  aban- 
doned in  time  of  peace,  but  not  expressly 
abandoned  in  time  of  war  j  that  under  the  co- 
lonial Statutes  of  Jamaica,  the  Governor  had 
authority  to  proclaim  martial  law  for  a  lim- 
ited period ;  and  that  the  transportation  of 
Gordon  from  a  peaceful  part  of  the  island 
to  a  district  where  martial  law  existed,  was 
not  criminal  if  Mr.  Eyre  honestly  thought 
that  Gordon  was  guilty,  and  that  there  was 
such  a  danger  from  an  or ganired  conspiracy 
that  it  was  necessary  that  he  should  be 
punished  promptly  in  order  to  suppress  the 
insurrection,  and  that  a  reasonable  man 
in  Governor  Eyre's  position  would  have 
thought  as  he  did ;  and  he  further  stated 
that  the  points  of  law  in  his  charge  had  the 


sanction  of  the  Lord  Chief  Justice  and  his 
brethren  of  the  Queen's  Bench.  The  Grand 
Jury,  after  deliberating  four  hours,  came 
into  court,  and  informed  the  Judge  that 
they  returned  "  no  true  bill."  At  the  next 
session  of  the  court  in  banco,  the  Lord  Chief 
Justice,  Sir  Alex.  Cockburn,  took  occasion 
to  contradict  some  of  the  statements  of 
Mr.  Justice  Blackburn.  In  reference  to 
the  assertion  th%t  the  law  laid  down  in 
the  charge  had  the  assent  of  other  mem- 
bers of  the  court,  he  read  from  a  written 
paper  as  follows  : — 

"  There  was,  undoubtedly,  a  proposition 
of  law,  which  seemed  to  us  sufficient  for  the 
guidance  of  the  jury,  and  which  we  under- 
stood was  to  form,  if  I  may  so  express  my- 
self, the  basis  of  the  charge,  on  which  pro- 
position we  were  all  agreed ;  namely,  that, 
assuming  that  the  governor  of  a  colony  had, 
by  virtue  of  authority  delegated  to  him  by 
the  Crown,  or  conferred  on  him  by  local 
legislation,  the  power  to  put  martial  law  in 
force,  all  that  could  be  required  of  him,  so  far 
as  affects  his  responsibility  in  a  court  of  crim- 
iaal  law,  was,  that  in  judging  of  the  neces- 
sity, which  it  is  admitted  on  all  hands, 
affords  the  sole  justification  for  resorting  to 
martial  law,— either  for  putting  this  excep- 
tional law  in  force,  or  prolonging  its  dura- 
tion, he  should  not  only  act  with  an  honest 
intention  to  discharge  a  public  duty,  but 
should  bring  to  the  consideration  of  the 
course  to  be  pursued,  the  careful,  con- 
scientious and  considerate  judgment 
which  may  reasonably  be  expected  from  one 
invested  with  authority,  and  which,  in  our 
opinion,  a  governor  so  circumstanced  is 
bound  to  exercise  before  he  places  the 
Queen's  subjects  committed  to  his  govern- 
ment beyond  the  pale  and  protection  of 
the  laws." 

This  proposition,  the  Chief  Justice  said, 
had  received  the  assent  of  the  Court,  in 
consultation  with  Mr.  Justice  Blackburn, 
and,  indeed,  this  is  contained  in  the  charge. 
But  the  Chief  Justice  proceeded  to  say, 
that  as  far  as  he  was  individually  concern- 
ed, there  were  in  the  charge  of  the  learned 
judge,  certain  propositions  of  law  from 
which  he  altogether  dissented.  He  denied 
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that  martial  law,  as  we  now  understand  it, 
was  ever  legally  exercised  in  England 
against  civilians  not  taken  in  arms,  and 
expressed  very  grave  doubt  whether  the 
martial  law  which  the  Jamaica  statute 
authorized  the  governor  to  put  in  force, 
was  anything  more  than  a  levy  of  the  in- 
habitants, and  their  subjection,  while  in 
the  military  service,  to  military  law.  And, 
finally,  he  emphatically  repudiated  all  con- 
currence  in  the  opinion  that  the  removal 
of  Gordon  to  the  proclaimed  district  was 
legally  justifiable.  "  Assuredly,' '  said  he, 
"had  I  known  that  the  law  would  have 
been  laid  down  as  it  is  understood  to  have 
been  stated,  I  should  have  felt  it  my  duty 
to  attend  in  my  place  in  court  on  the  occa- 
sion of  the  charge  being  delivered,  and  to 
declare  my  views  of  the  law  to  the  jury." 

Mr.  Justice  Blackburn  then  gave  some 
explanation  of  the  way  in  which  the  misun- 
derstanding arose.  He  said  that  he  had 
read  carefully  the  charge  of  the  Lord  Chief 
Justice,  in  the  case  of  Regina  v.  Kelson  and 
Brand,  and  thought  that  he  agreed  with 
the  opinions  there  expressed,  so  far  as  was 
necessary  for  the  purpose  of  his  instructions 
to  the  Grand  Jury  j  that  the  main  points  of 
the  charge,  on  which  all  the  judges  were 
agreed,  he  had  reduced  to  writing,  and 
read  to  them,  and  had  then  too  briefly 
stated  to  them  the  other  minor  points  of  his 
charge.  His  own  mind,  he  said,  was  so 
full  of  what  he  had  been  deliberating  on, 
that  he  did  not  sufficiently  explain  his 
opinions  to  the  other  members  of  the 
court.  With  regard  to  the  instructions  on 
the  evidence,  however,  he  took  the  entire 
responsibility,  and  he  so  stated  to  the  jury, 
while  informing  them  of  the  agreement  of 
his  brethren  on  the  matters  of  law. 

The  Chief  Justice  then  reiterated  his 
former  statement  that  he  had  heard  no- 
thing from  the  learned  judge,  excepting 
the  proposition  as  to  the  responsibility  of 
the  governor,  and  in  this  Mr.  Justice  Lush 
concurred. 


Bankrupts  on  the  Bbnob.— The  follow- 
ing, from  the  London  Law  Times,  shows 


that  even  in   England  the  Bench  is  not 
wholly  free  from  bankrupts: — 

"  For  some  little  time  past  the  Judge  of 
a  metropolitan  County  Court  has  been  un- 
able to  sit,  having  been  arrested  at  the . 
suit  of  a  creditor.  We  do  not  state  particu- 
lars because  the  scandal  is  sufficiently  wide- 
spread already,  and  we  here  desire  only  to- 
call  attention  to  the  fact  that  there  appears 
to  be  no  power  of  removing  a  County 
Court  Judge,  who,  by  reason  of  his  liabili- 
ties, is  an  unfit  person  to  fill  the  office. :  The- 
grounds'  upon  which  he  may  be  removed 
are  "inability  and  misbehavior,"  but 
under  neither  of  these  headings,  strictly 
speaking,  can  a  Judge  be  brought  who  is 
simply  in  debt,  unless  he  be  continuously 
in  the  hands  of  the  sheriff  when,  doubtless, 
the  tenh  "inability"  would  apply.  Of  all 
persons  the  County  Court  Judge  should  be 
free  from  the  stigma  of  insolvency,  his 
principal  duty  being  to  compel  the  payment 
of  debts  due — a  compulsion  which  he  must 
exercise  with  a  very  bad  grace  when  he 
himself  is  a  more  extensive  sinner.  In  the 
particular  instance  we  fear  there  is  much 
cause  to  anticipate  some  inconvenience 
and  considerable  scandal." 


MEASURE  OF  DAMAGES. 

Cory  t>.  The  Thames  Ironworks  and  Ship- 
building Company,  Law  Rep.,  3  Q.  B.  181. 

Although  the  jury  have  always,  or  nearly 
always,  to  decide  upon  the  amount  of  dam- 
ages that  a  plaintiff  is  entitled  to  recover 
in  an  action,  they  are  bound  to  adopt  the 
scale  or  method  of  ascertaining  such 
amount  that  is  pointed  out  to  them  by  the 
judge  presiding  at  the  trial.  The  rule  by 
which  the  damages  must  be  calculated  is 
called  "  the  measure  of  damages,"  and  is  a 
question  of  pure  law  with  which  the  jury 
are  not  concerned.  For  instance,  to  take 
the  simplest  possible  example,  the  measure 
of  damages  for  breach  of  a  contract  to  de- 
liver goods  is,  in  the  absence  of  any  spe- 
cial circumstances,  the  difference  between 
the  agreed  and  the  market  price  at  the 
time  of  the  breach.    The  law  being*  that 
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this  is  the  true  measure  of  damages,  it  is 
for  the  jury  to  say  what  is  the  amount  of 
the  difference  between  the  market  price  and 
the  agreed  price  of  the  goods.  There  may, 
however,  be  special  circumstances  which 
render  this  rule  inapplicable,  and  Hadley 
r.  Baxendale  (2  W.  R.  302,  9  Ex.  341),  is  the 
leading  case  on  this  subject.  The  rule 
there  laid  down  is  "  where  the  parties  hare 
made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  of  such  breach 
of  contract  should  be  either  such  as  may 
fairly  and  reasonably  be  considered  as  aris- 
ing naturally,  i.e.,  according  to  the  natural 
course  of  things,  from  such  breach  of  con- 
tract itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contempla- 
tion of  both  parties  at  the  time  they  made 
the  contract  as  the  probable  result  of  the 
breach  of  it."  This  rule  has  frequent- 
ly been  acted  upon,  but  difficulty  is 
found  from  time  to  time  in  applying  it  to 
the  facts  of  a  particular  case. 

In  Cory  v.  The  Thames  Ironworks  and 
Shipbuilding  Company,  a  question  arose  as 
to  the  measure  of  damages  upon  the  breach 
of  a  contract  for  the  sale  of  a  "derrick  " 
or  large  flat-bottomed  vessel  or  float.  The 
defendants  did  not  deliver  the  derrick 
until  six  months  after  the  stipulated  time. 
The  plaintiff  purchased  the  derrick  in  order 
to  erect  on  it  hydraulic  oranes,  for  the  pur- 
pose of  unloading  coals  from  vessels  in  the 
Thames.  This  was  an  entirely  new  contri- 
vance, as  no  vessel  had  ever  been  used  in 
this  way  before,  and  the  defendants  were 
not  aware  of  the  use  to  which  the  plaintiff 
intended  to  put  the  derrick,  but  thought 
it  was  to  be  used  as  a  coal  store,  which  was 
the  most  obvious  use  to  which  it  could  be 
applied.  The  plaintiff,  in  anticipation  of 
having  the  derrick  at  the  stipulated  time, 
procured  new  steamtugs  and  certain  ma- 
chinery, and  in  consequence  of  the 
delay  of  six  months  before  the  der- 
rick was  delivered,  he  lost  a  considerable 
sum  of  money  from  the  steamtugs  and  the 
machinery  being  useless,  or  nearly  so,  dur- 
ing that  time.  The  value  of  the  derrick  as  a 
coal  store  during  the  period  of  six  months 


would  have  been  about  £450,  much  less 
than  the  plaintiff  had  actually  lost  The 
question  was,  first,  whether  the  plaintiff 
was  entitled  to  recover  only  the  £450,  or 
whether  he  might  not  recover  the  larger 
amount  which  he  had  lost.  The  defendants 
also  argued  that  as  the  plaintiff  did  not  in- 
tend to  use  the  derrick  as  a  coalstore.  he 
could  not  recover  damages  for  not  having 
the  vessel  for  that  purpose ;  that  as  the 
defendants  did  not  know  the  actual  use  to 
which  it  was  proposed  to  put  the  derrick, 
they  were  not  liable  for  the  actual  damage 
sustained. 

Cookburn,  C.J.,  thus  laid  down  the  rule 
applicable  to  this  case :  "  Where  the  buyer 
may  have  suffered  a  loss  by  reason  of  the 
non-delivery  of  a  thing  intended  for  some 
special  or  extraordinary  purpose,  the  seller 
is  not  liable  for  that  loss,  unless  it  was 
brought  within  his  contemplation  at  the 
time  of  the  sale.  But  he  ought  to  be  made 
to  pay  to  this  extent,  so  far  as  he  had 
in  his  contemplation  the  loss  of  profits 
which  would  result  by  its  not  being  applied, 
by  reason  of  non-delivery,  to  the  ordinary 
purpose  for  which  he  supposed  it  to  have 
been  purchased."  The  plaintiff  was  there- 
fore entitled  to  recover  the  £450,  as  he  had 
actually  suffered  that  loss,  and  as  he  would 
have  suffered  that  loss  if  {he  derrick  had 
been  employed  in  the  most  obvious  way  in 
which  it  could  have  been  used.  This  ease, 
it  will  be  seen,  quite  agrees  with  Hadley  r. 
Baxendale,  but  in  addition  it  explains  and 
decides  a  point  that  apparently  had  not 
before  been  decided. — SoUcitors'  Journal. 


THE  DIGEST   OF  LAW   COMMISSION. 

The  Digest  of  Law  Commissioners  have 
chosen  for  the  preparation  of  specimen  di- 
gests, Mr.  Henry  Dunning  Macleod,  on  the 
law  of  bills  of  exchange ;  Mr.  William  Rich- 
ard Fisher,  on  the  law  of  mortgages,  and  Mr. 
John  Leybura  Goddard  on  the  law  of  ease- 
ments. Mr.  Macleod  has  been  at  the  bar, 
bui^  we  believe,  without  practice,  nearly 
twenty  years,  and  is  well  known  as  the  au- 
thor of  a  very  exhaustive  work  on  the  theory 
and  practice  of  banking.    Mr.  Fisher  is  an 
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Equity  draughtsman  and  conveyancer.  He 
was  called  to  the  bar  in  1851,  and  is  the 
author  of  one  of  the  standard  works  on 
mortgages.  Mr.  Goddard  has  been  scarcely 
six  years  at  the  bar, "and  is  wholly  unknown 
in  the  world  of  authorship  upon  the  sub- 
ject to  which  he  has  been  appointed. 

There  were  thirty-six  competitors  upon 
the  subject  of  mortgages,  and  amongst  them 
was  a  learned  sergeant  in  company  with 
several  men  well-known  in  authorship 
and  in  practice.  Twenty-four  gentlemen 
competed  in  the  treatment  of  bills  of  ex- 
change^ partner  in  a  joint  production  being 
a  Queen's  Counsel  of  some  reputation. 
Upon  the  branch  easements  and  servitudes, 
twenty-seven  papers  were  sent  in,  some  of 
them  emanating  from  gentlemen  of  long 
standing,  and  erudition,  well  known  in  au- 
thorship and  practice. 

We  must  remark  upon  the  selection 
made  by  the  commissioners  as  we  remarked 
when  competition  by  the  whole  bar  was  in- 
cited, namely,  that  it  would  have  been  bet- 
ter to  have  entrusted  the  work  to  known  au- 
thors without  competition.  Had  this  course 
been  pursued,  in  all  probability  Mr.  Mac- 
leod  and  Mr.  Fisher  would  have  been  select- 
ed. Mr.  Goddard  alone  would  have  been 
placed  at  a  disadvantage.  He  has  won  the 
prize  in  a  competition  which 'was  severe, 
and  to  him  is  due  every  or  edit.  We  say 
that  it  would  have  been  well  to  adopt  this 
course,  because  it  is  impossible  to  forget 
what  an  amount  of  time  and  labor  has  been 
wasted,  and  expense  incurred  by  gentlemen 
ill  able  to  spare  either  time  or  money,  and 
how  great  the  disappointment  of  many.— 
Granted  that  all  this  must  have  been  con- 
templated by  the  competitors ;  nevertheless 
-the  competitive  system  was  a  bad  system  to 
apply  to  such  a  purpose.  We  trust,  how- 
ever, that  the  result  will  be  satisfactory.— 
The  Law  Times. 


MOUSTACHES  AT  THE  BAR. 

The  question  of  the  right  of  barristers  to 
wear  moustaches  has  just  been  again  raised 
in  Paris.  A  young  advocate  named  Ferrand, 
on  whose  upper  lip  might  be  seen  a  growth 
-of  hair  evidently  cultivated  with  some  care, 


came  before  the  Tribunal  of  Correctional  Po- 
lice, the  day  before  yesterday,  in  some  affair 
of  no  importance.  After  apologizing  to  the 
court  for  having  caused  the  postponement  of 
the  case  in  consequence  of  his  having  been 
engaged  before  the  Military  Tribunal,  he  was 
about  to  proceed,  when  the  judge,  looking 
at  the  offending  ornament  on  the  gentle- 
man's face,  said,  smiling,  "Where  you  have 
just  been  pleading  there  may  not  have  been 
any  objection  to  the  ornament  on  your  up- 
per lip,  but  here  you  must  be  aware  it  is  not 
permitted."  The  barrister  had,  however, 
come  prepared  with  his  own  defence,  and, 
after  protesting  that  he  was  not  infringing 
any  regulations,  showed  that  the  whole 
question  of  costume  was  based  on  a  decree 
of  1810,  which  contained  no  prohibition, 
and  maintained  the  previous  ordinances  on 
the  subject.  "As  to  the  custom  of  the 
former  Parliament,"  he  continued,  "  it  is 
sufficient  to  raiseyour  eyes  to  those  portraits 
which  we  admire  around  us  to  see  that  the 
faces  of  those  judges  and  advocates  are 
adorned  with  majestic  beards. "  He  added 
that  the  question  had  recently  been  raised 
with  respect  to  the  National  Guard  Mobile, 
when  the  minister  of  Justice  had  replied  to 
an  application  to  allow  moustaches  at  the 
Bar,  by  declaring  there  was  no  need  to  per- 
mit it  as  it  was  not  forbidden.  M.  Ferrand 
also  said  that  he  had  already  pleaded  in  the 
same  court  as  he  then  appeared.  "  In  that 
case,11  said  the  judge,  "you  may  do  so  to- 
day, but  we  shall  make  an  enquiry  into  the 
matter." — Paris  Correspondent  of  the  Times. 


CONFESSION. 


A  controversy  is  raging  whether,  if  the 
ministers  of  religion  in  a  gaol  receive  a 
confession  from  a  convict,  they  are  bound 
to  communicate  it  to  the  public.  We  can- 
not understand  the  affirmative  argument. 
Where  lies  the  moral  obligation  to  divulge 
any  secret,  much  less  a  secret  revealed  in 
the  confidence  that  it  will  never  pass  be- 
yond the  ear  that  receives  it?  No  public 
interest  whatever  is  to  be  served  by  it.  A 
confession  has  no  other  advantage  than  that 
it  relieves  certain  restless  minds  from  an 
uncomfortable  feeling  of  doubt.    A  con- 


100 


THE  CANADA  LAW  JOURNAL. 


[October,  136$. 


fession  does  not  strengthen  the  verdict,  nor 
does  nonconfession  weaken  it.  It  is  desir- 
able that  a  criminal  should  confess,  not  for 
1  the  benefit  of  the  public,  but  for  his  own 
sake,  because  it  is  the  first  step  to  repent- 
ance ;  but  for  this  purpose  the  confession 
is  the  same,  whether  made  to  one  or  to 
many.  As  being  a  question  wholly  between 
the  criminal  and  his  God,  we  have  no  hesi- 
tation in  asserting  that  all  confessions  made 
to  ministers  of  religion  in  the  performance 
of  their  duties  should  be  privileged,  like 
those  made  to  an  attorney.  It  is  for  the 
temporal  advantage  of  the  criminal  that  he 
is  allowed  to  make  a  clean  breast  of  it  to 
his  solicitor,  and  it  is  for  his  spiritual  and 
eternal  advantage  that  he  should  do  the 
like  to  his  minister/and  it  would  be  humane, 
right  and  politic  to  encourage  him  to  save 
his  soul  by  the  assurance  that  he  will  not 
thereby  destroy  his  body. — The  Law  Times. 


A  ROMANTIC  LAW  CASE. 
The  courts  of  law  will  in  all  probability 
be  occupied  early  in  the  ensuing  session 
with  one  of  those  remarkable  cases  which 
so  often  occur  in  romances,  and  so  seldom 
in  real  life.  It  appears  that  about  a  hun- 
dred and  twenty  years  ago  a  large  estate, 
close  to  one  of  the  most  important  of 
English  manufacturing  towns,  was  in  the 
possession  of  the  great  grandfather  of  the 
parties  to  the  present  litigation.  Since  that 
time  the  land  has  been  built  upon  to  a 
great  extent,  and  now  forms  the  most 
wealthy  suburb  of  the  town  in  question.  At 
the  death  of  the  owner,  his  eldest  son,  find- 
ing that  there  was  no  will,  naturally  claimed 
the  estate.  The  children  of  a  second  mar- 
riage, however,  who  had  never  lived  on 
good  terms  with  their  half-brother,  pro- 
tested against  his  title  on  the  ground  that 
his  parents  had  never  married,  and  that  he 
was  consequently  illegitimate.  It  seemed 
at  first  that  there  was  no  ground  for  this 
statement.  The  parents  had  always  been 
received  in  society,  and  no  one  had  ever 
heard  of  any  scandal  in  connection  with 
them.  On  making  inquiry,  it  was,  how- 
ever, found  impossible  to  discover  any  trace 


of  the  marriage,  and  the  eldest  son  was 
forced  to  submit,  and  leave  the  home  he 
had  always  considered  his  own,  without  a 
shilling.  He  went  into  town  and  embarked 
in  trade,  apparently  without  much  success, 
for  his  grandson  is  at  the  present  time  a 
shoemaker  in  a  back  street,  and  in  a  very 
small  way  of  business.  The  tradition  of  the 
lost  estate  has,  however,  always  been  pre- 
served, and  some  time  since  this  descend- 
ant of  the  elder  son  recommenced  the 
search  for  proof  of  the  marriage  in  ques- 
tion. After  much  trouble  he  succeeded  in 
getting  at  the  copies  of  the  registers  which 
are  preserved  in  the  Chancery  at  Chester, 
and  there,  in  the  index,  he  discovered, 
somewhat  easier  than  was  expected,  the 
names  of  the  original  possessor  of  the  es- 
tate and  his  fuvt  wife.  There,  was,  how- 
ever, no  such  entry  in  the  body  of  the  book. 
At  last,  however,  in  going  through  it  for 
the  last  time,  it  was  discovered  that  two 
leaves  had  been  fastened  together,  and  on 
their  being  separated  a  copy  of  the  entry 
of  the  marriage  from  the  books  of  a  Man- 
chester church  was  duly  found.  On  refer- 
ring back  to  the  church  itself,  the  book  was 
produced,  but  the  entry  was  not  there. 
Further  examination  showed,  however,  that 
this  book  had  been  tampered  with,  but  in 
a  different  way — a  leaf  had  been  cut  out 
with  scissors,  and  the  marks  were  even  then 
distinctly  visible.  On  these  facts  the  action 
will  be  brought,  and  when  it  is  remembered 
that  the  present  family  have  been  in  pos- 
session for  nearly  a  century,  and  that  they 
are  highly  respected,  and  their  members 
married  among  the  wealthiest  people  in 
the  county,  it  may  readily  be  imagined  that 
the  matter  is  creating  a  good  deal  of  inte- 
rest. The  value  of  the  property  at  stake 
is  between  one  and  two  hundred  thousand 
pounds.—  Western  Morning  News  (English.) 


LORD  PtUNKET. 

The  son  of  a  Presbyterian  clergyman  in 
the  North  of  Ireland,  he  was  left  by  his 
father's  death  penniless  at  an  early  age; 
but  having,  through  the  kindness  of  friends, 
gained    an  education  at  Trinity  College, 
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Dublin,  and  afterwards  an  entry  into  Lin- 
coln's Inn,  London,  he  was' called  to  the 
Irish  bar  in  1787.  His  studies  had  been 
pursued  with  unflagging  zeal  and  industry. 
He  had  debated  every  inch  of  ground  with 
Fearne  (his  favourite  author)  on  the  battle 
field  of  contingent  remainders;  and  his 
success  at  the  bar  was  immediate,  and  his 
rise  rapid.  He  attended  closely  to  his  pro- 
fession, and  kept  aloof  from  the  allure- 
ments of  political  life,  until  1798,  when  he 
entered  the  Irish  Commons.  It  is  here  that 
are  found  Plunket's  first  reported  political 
speeches ;  and  though  his  arguments  after- 
-wards  delivered  in  England,  both  to  the 
Jx>rds  and  Commons,  may  perhaps  be  more 
comprehensive,  statesmanlike  and  elegant, 
here  he  exhibited  a  greater  eloquence,  a 
stronger  and  more  heartfelt  passion  and 
sarcasm,  than  can  be  found  in  his  more  ela- 
borate orations. 

Nature  had  added  to  the  great  gifts  of 
mind  an  imposing  personal  appearance. 
His  features  and  voice  added  weight  to  his 
-words.  What  had  been  in  youth  "  a  clever, 
hard-headed  boy,  very  attentive  to  his 
studies,  and  very  negligent  of  his  person,'1 
had  become  a  tall,  robust  and  compact 
man.  "  His  face,"  says  Mr.  Shiel,  "  is  one 
of  the  most  striking  I  ever  saw ;  and  yet 
-the  peculiarity  lies  so  much  more  in  the  ex- 
pression than  in  the  outline,  that  I  find  it 
hard  to  describe  it.  The  features,  on  the 
-whole,  are  blunt  and  harsh.  There  is  ex- 
traordinary breadth  and  capacity  of  fore- 
head; and  when  the  brows  are  raised  in 
the  act  of  thought,  it  becomes  intersected 
with  an  infinite  series  of  parallel  lines  and 
folds.  His  eloquent  contemporary,  Charles 
Philips,  has  thus  sketched  him :  "  Who  is 
that  square-built,  solitary,  ascetic-looking 
person,  pacing  to  and  fro,  his  hands  crossed 
behind  his  back,  so  apparently  absorbed  in 
selfj — the  observer  of  all,  and  yet  the  com- 
panion of  none  ?  It  is  easy  to  designate 
the  man,  but  difficult  adequately  to  deli- 
neate his  character.  Perhaps  never  was  a 
person  less  to  be  estimated  by  appearances : 
he  is  precisely  the  reverse  of  what  he  seems 
— externally  cold,  yet  ardent  in  his  nature ; 
in  manner  repulsive,  yet  warm,  sincere  and 


steadfast  in  his  friendships*,  severe  in  aspect, 
yet  in  reality  sociable  and  companionable. 
That  is  Plunket,  a  man  of  the  foremost 
rank,  a  wit,  a  jurist,  a  statesman,  an  orator, 
a  logician,  the  Irish  Gysippus,  as  Curran 
called  him,  in  whom  are  concentrated  all 
the  energies  and  talents  of  the  country/7 

It  was  in  Chancery  that  his  reasoning 
powers  had  their  fullest  effect,  and  it  was 
there  that  his  greatest  practice  lay,  there 
that  he  obtained  the  largest  professional 
income  at  the  Irish  bar.  Mr.  Shiel  gives  a 
graphic  and  amusing  picture  of  his  equity 
arguments:  " There  is  one  peculiarity  in 
his  powers,"  he  says,  "  which,  to  be  ade- 
quately comprehended,  must  be  actually 
witnessed.  I  allude  to  his  capacity  of  pour- 
ing out,  I  would  almost  say  indefinitely, 
a  continuous,  unintermitted  volume  of 
thought  and  language.  In  this  respect,  I 
look  upon  Mr.  Plunket's  going  through 
a  long  and  important  argument  in 
the  Court  of  Chancery,  to  be  a  most 
extraordinary  exhibition  of  human  intel- 
lect. For  hours  he  will  go  on,  with  un- 
wearied rapidity,  arguing,  denning,  illus- 
trating, separating  intricate  facts,  laying 
down  subtle  distinctions,  prostrating  an 
objection  here,  pouncing  upon  a  fallacy 
there ;  then  retracing  his  steps,  and  restat- 
ing, in  some  original  point  of  view,  his  gen- 
eral proposition ;  then  flying  off  again  to  the 
outskirts  of  the  question,  and  dealing  his 
desultory  blows,  with  merciless  reiteration, 
wherever  an  inch  of  ground  remains  to  be 
cleared,  and  during  the  whole  of  this  does 
not  his  vigor  flag  for  a  single  instant, — his 
mind  does  not  pause  for  a  second  for  a  topic, 
an  idea,  or  an  expression.  This  velocity  of 
creation,  arrangement  and  delivery,  is  quite 
astonishing ;  and  what  adds  to  your  wonder 
is,  that  it  appears  to  be  achieved  without 
an  effort. 

Unlike  Erskine,  Plunket  increased  his 
general  reputation  by  his  parliamentary 
efforts.  Upon  the  passage  of  the  Union, 
he  retired  from  political  life  to  the  practice 
of  his  profession. 

It  was  at  this  time  that  he  was  retained 

in  the  prosecution  of  Robert  Emmett.  After 

successively  filling  the  positions  of  Solicitor 
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and  Attorney  General  of  Ireland,  he  was, 
in  1812,  elected  to  the  English  House  of 
Commons  as  the  representative  of  Dublin. 
For  fifteen  years  he  continued  a  member  of 
the  House  j  and  in  successive  parliaments, 
in  which  Grattan,  Brougham,  Canning, 
Mackintosh,  Romilly  and  Feel,  contended 
for  pre-eminence  in  debate,  it  is  admitted 
he  had  no  superior  as  a  public  speaker. 
Comparing  him  with  his  greatest  rivals,  he 
had  not  the  imagination  of  Grattan,  the 
brilliancy  of  Canning,  the  depth  of  Mackin- 
tosh, or  the  versatility  of  Brougham. 

In  1822,  Flunket  was  again  made  Attor- 
ney General  of  Ireland  j  and  in  1827,  when 
Canning  became  minister,  he  was  raised  to 
the  peerage,  and  nominated  to  the  office  of 
Master  of  the  Rolls,  in  England.  The  latter 
appointment  was  cancelled,  on  account  of 
the  objection  of  the  English  bar  to  the  in- 
trusion of  an  Irishman ;  and  he  was  given 
the  Chief  Justiceship  of  the  Common  Fleas 
in  Ireland.  This  he  held  but  a  short  time, 
and  in  1830  he  was  made  Chancellor  of  Ire- 
land. He  held  the  seals,  with  the  excep- 
tion of  a  few  months,  until  1841,  when  he 
was  removed,  through  a  political  intrigue, 
for  the  purpose  of  giving  the  Chancellor's 
retiring  pension  to  Lord  Campbell.  "It 
was,"  says  Lord  Brougham,  "  the  most  gross 
and  unjustifiable  act  ever  done  by  party, 
combining  violence  and  ingratitude  with 
fraud."  At  the  period  of  retirement, 
though  at  the  advanced  age  of  seventy-five 
years,  he  was  in  perfect  possession  of  his 
powers.  After  a  brief  tour  on  the  conti- 
nent, he  retired  to  his  country  seat  at  old 
Connaught,  where  he  lived,  surrounded  by 
his  family,  until  his  death,  in  1854,  in  his 
ninetieth  year.  It  is  related  that  the  old 
man,  in  his  last  years,  dead  to  the  present, 
was  wont  to  rehearse  with  his  descendants, 
fresh  from  college,  those  passages  of  the 
ancients  which  had  inspired  his  eloquence 
and  formed  his  taste  in  youth ;  and  to  drive 
often  to  the  hill  side,  whence  he  could  view 
the  dome  of  the  Four  Courts,  the  arena  of 
his  professional  victories.  In  that  arena  is 
now  placed  a  marble  statue  of  him,  with- 
the  inscription  on  its  pedestal,  "  Erected 
by  the  Bar  of  Ireland." — Am.  Law  Review. 


THE  NEW  JUDGES. 

The  three  new  judges  authorized  by  the 
Election  Petitions  Act  have  been  selected. 
They  are  Sir  W.  B.  Brett,  the  Solicitor  Gen 
era!  j  Mr.  Sergeant  Hayes,  and  Mr.  Cieas- 
by,  Q.C.  Sir  W.  B.  Brett  was  called  to  the 
bar  at  the  Inner  Temple  in  January,  1846. 
He  was  made  a  Queen's  Counsel  in  1861, 
and  Solicitor-General  in  1868.  He  repre- 
sents in  Parliament  the  borough  of  Hels- 
ton. 

Mr.  Sergeant  Hayes  was  called  to  the  bar 
at  the  Middle  Temple  in  January,  1830. 
He  was  raised  to  the  degree  of  the  coif  in 
1856,  and  received  the  patent  of  prece- 
dence. He  has  long  been  a  leader  of  the 
Midland  Circuit.  He  had  the  reputation 
of  being  the  wittiest  man  at  the  bar. 

Mr.  Cleasby  was  called  to  the  bar  at  the 
Inner  Temple  in  1831.  He  was  made 
Queen's  Counsel  in  1861.  He  has  enjoyed 
an  extensive  practice  in  the  Northern  Cir- 
cuit, and  last  year  was  an  unsuccessful 
candidate  for  the  University  of  Cambridge, 
having  been  defeated  by  Mr.  Beresford 
Hope.  Although  appointed  under  the  pro- 
visions of  the  Corrupt  Practices  Act  of  last 
session,  the  new  judges  will  not  of  neces- 
sity be  "  the  bribery  judges."  To  this  un- 
pleasant and  somewhat  degrading  duty  one 
judge  of  each  court  is  to  be  condemned  by 
the  vote  of  his  brethren.  It  is  reported 
that  Sir  W.  B.  Brett  has  been  preferred  to 
the  Common  Pleas,  Mr.  Sergeant  Hayes  to 
the  Queen's  Bench,  and  Mr.  Cleasby  to  the 
Exchequer.  All  the  new  judges  are  said  to 
be  Conservatives.  Some  criticism  is  ex- 
pressed by  the  newspapers  on  these  new 
appointments,  for  the  reason  that  the  Con- 
servative government,  having  already  had 
an  unparalleled  amount  of  legal  patronage 
at  its  disposal,  has  not  seen  fit  to  fling  a 
few  crumbs  to  its  political  opponents.  A 
more  serious  defect  in  the  English  system 
seems  to  be,  that  almost  every  judicial  office 
is  filled,  no  matter  which  party  may  be  in 
power,  by  lawyers  who  are  also  politicians. 
A  seat  in  Parliament  is  nearly  indispensable 
to  legal  preferment. — Am.  Law  Review. 
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THE  LAW  OF  LIBEL. 

The  Court  of  Exchequer  has  just  deter- 
mined a  new  and  curious  question :  Is  a 
judge  liable  to  an  action  for  slander  for 
words  used  on  the  judgment  seat?  One 
of  the  county  court  judges  had  told  a  de- 
fendant on  a  trial  before  him  that  he  was 
"a  harpy  preying  on  the  vitals  of  the 
poor."  For  this  the  action  was  brought, 
to  which  the  judge  pleaded  the  privilege 
of  his  office.  It  was  contended  for  the 
plaintiff  that  a  judge  is  not  wholly  pro- 
tected in  respect  of  anything  he  may  say  in 
his  capacity  as  a  judge,  and  that  at  least 
the  privilege  does  not  extend  to  anything 
spoken  falsely  and  maliciously.  The  judg- 
ment of  the  Lord  Chief  Baron,  in  which 
the  other  Barons  concurred,  was  as  fol- 
lows : 

It  certainly  raised,  and  perhaps  for  the 
first  time,  a  question  in  relation  to  the 
judge  of  a  county  court  of  considerable  im- 
portance, and  it  was  for  that  reason,  and 
that  reason  only,  speaking  for  himself,  that 
he  thought  it  right  to  hear  the  entire  argu- 
ment on  behalf  of  the  defendant,  and  not 
at  once  at  the  outset  to  call  upon  the 
plaintiffs  counsel  to  support  the  declara- 
tion or  replication.  The  question  was, 
whether  an  action  was  maintainable  against 
a  judge  of  a  county  court,  which  was  a  court 
of  record,  for  words  spoken  by  him  in  his 
judicial  character,  and  in  the  exercise  of 
his  judicial  functions,  in  a  court  within 
and  over  which  he  presided,  although  they 
might  impute  to  the  plaintiff  that  which, 
as  against  an  ordinary  individual,  would 
constitute  a  cause  of  action,  and  although 
it  would  be  alleged,  as  in  the  declaration, 
that  they  were  spoken  maliciously,  with- 
out probable  cause,  and  wilfully,  that  they 
were  irrelevant  to  the  matter  in  issue,  and 
in  fact  spoken  under  all  the  circumstances 
of  aggravation  which  it  might  be  the  ob- 
ject of  some  ingenious  special  pleader  to 
devise  or  to  invent.  He  said  that  in  the 
largest  terms,  because  he  thought  that 
they  were  bound  to  decide  this  question, 
so  as  if  possible  to  preclude  any  doubt 
hereafter  as  to  >hat  the  law  really  was 


upon  this  all  important  point.  Now,  it 
had  been  held  from  the  time  of  Lord  Coke 
to  the  present  day,  that  no  action  could  be 
maintained  against  a  judge  for  any  act 
done  or  any  words  spoken  in  his  judicial 
capacity  in  a  court  of  justice,  and  the 
whole  current  of  decisions  from  that  time 
to  this,  a  space  of  300  years,  or  nearly  so, 
was  uniformly  to  the  same  effect.  It  had 
been  held,  not  only  in  the  case  of  the  supe- 
rior courts  of  Westminster  Hall,  but  in 
the  case  of  a  coroner  s  court,  and  in  that 
of  a  court-martial,  which  was  not  a  court  of 
record,  and  was  not,  therefore,  invested 
with  all  the  privileges  of  such  a  court,  but 
which  was  yet  a  court  in  which  it  was  essen- 
tial, as  it  was  in  all  courts,  that  the  judge 
or  judges  who  were  appointed  to  adminis- 
ter the  law  should  be  permitted,  under  the 
protection  of  the  law,  to  administer  it  not 
only  independently  and  freely,  not  only 
without  favor,  but  without  fear;  and  that 
provision  of  the  law,  which  was  as  ancient 
as  the  law  itself  in  this  country,  was  not 
for  the  protection  or  in  anywise  for  the 
benefit  of  a  malicious  or  corrupt  judge,  or  a 
judge  of  any  court  whatever.  It  was  for 
the  benefit  of  the  whole  people  of  the 
country,  who  were  entitled  to  require  that 
the  judges  should  have  perfect  liberty,  and 
should  be  protected  by  the  law  in  the  exer- 
cise of  their  functions  for  the  advantage 
of  the  community.  What  judge  could  in- 
dependently and  freely,  and  without  fear 
of  the  consequences,  exercise  his  important 
functions,  if  he  were  in  daily  and  hourly 
fear  of  an  action  being  brought  against 
him,  and  of  its  being  left  to  a  jury  to  say 
whether  what  fell  from  him  in  commenting 
on  a  question  of  fact,  or  delivering  his 
judgment,  was  relevant  to  the  matter  in 
hand?  It  was  impossible  to  hold  too 
strongly,  or  in  language  too  clear  and  ex- 
pressive, that  no  such  action  as  this,  under 
any  circumstances,  could  be  maintained 
against  a  county  court  judge.  The  other 
judges  being  of  the  same  opinion,  judg. 
ment  was  given  for  the  defendant. — The 
Law  Times. 
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COPYRIGHT  LAW. 

The  decision  of  the  House  of  Lords  in 
the  case  of  Routledge  v.  Low  will  give  an 
enormous  advantage  to  American  authors. 
In  effect,  it  determines  that  a  foreigner 
may  acquire  a  copyright  in  England  merely 
by  being  a  resident  in  any  part  of  the  Brit- 
ish dominions  at  the  time  of  the  first  pub- 
lication of  his  book;  even  though  that 
residence  be  temporary,  and  the  publica- 
"  tion  here  is  followed  on  the  very  next  day 
by  publication  in  his  own  country.  If, 
therefore,  as  the  law  is  now  declared,  an 
American  author  desires  to  obtain  a  copy- 
right in  England,  he  has  but  to  cross  the 
boundary  into  Canada  for  a  couple  of  days, 
with  half  a  dozen  copies  of  his  yet  unissued 
book  in  his  carpet  bag,  and  then  offer  it  for 
sale,  and  he  acquires  to  himself  the  benefit 
of  a  British  copyright,  which  means  a  reve- 
nue levied  upon  two  generations  of  English 
readers. 

In  this  judgment  all  would  heartily  re- 
joice if  only  the  Americans  would  do  to  us 
as  we  have  done  to  them.  But  they  steadily 
refuse  to  be  just  to  us  in  this  particular. 
They  keep  what  they  have  and  get  all  they 
can.  They  plunder  English  authors  with- 
out mercy j  they  refuse  to  us  the  slightest 
shadow  of  a  copyright,  no  matter  what  we 
concede  to  them.  Every  good  English 
book  is  pirated  instantly  on  its  appearance 
here,  and  they  are  deaf  alike  to  remon-, 
strances  and  reproaches.  The  transaction 
is  profitable  to  them — that  is  their  conclu- 
sive argument.  Some  of  our  American- 
worshipping  journals  pretend  to  a  belief 
that  our  example  will  shame  the  Americans 
into  doing  as  they  have  been  done  by,  and 
that  they  will  consent  to  forego  their  dis- 
honest gains  for  the  future.  But  it  is  far 
more  probable  that  our  concession  will 
serve  to  confirm  their  practice.  We  had 
some  little  rein  upon  them  while  we  held 
in  our  bands  the  means  of  retaliation,  but 
we  have  thrown  it  away,  and  now  we  have 
none.  We  are  dealing  with  a  people  who 
pride  themselves  upon  their  "  'cuteness" 
in  driving  a  bargain.  A  bargain  means  an 
exchange.    They  mighthave  been  brought 


to  consider  whether  it  would  not  be  piofit- 
able  to  "swap"  with  us  a  copyright  law  at 
home  for  copyright  in  England ;  but  now 
that  we  have  flung  to  them  our  copyright 
without  demanding  theirs  in  return,  ttay 
will  assuredly  pocket  it  with  a  grin,  and 
when  we  ask  for  reciprocity  will  laugh  at  us 
— as  we  shall,  indeed,  deserve  to  be  laughed 
at.— The  Law  Times. 


HOPKINSON  v.  MARQUIS  OF  EXETEB. 

Club —  Expulsion   of  Member   by    General 

Meeting — Bond  fide  Exercise  of  Power  io 

remove. 

The  plaintiff  asked  for  a  declaration  that 
he  was  entitled  to  the  enjoyment  of  the 
property  and  effects  of  a  club,  the  rules  of 
which  authorized  the  committee  to  call  a 
general  meeting  "  in  case  any  circumstance 
should  occur  likely  to  endanger  the  welfare 
and  good  order  of  the  club,"  and  provided 
that  any  member  might  be  removed  by  the 
votes  of  two- thirds  of  the  persons  present 
at  such  meeting.  On  a  bill  filed  by  a  mem- 
ber so  removed  praying  to  be  reinstated  in 
his  rights  as  a  member  of  the  club,  Held, 
that,  as  in  the  judgment  of  the  Court  the 
meeting  was  fairly  called  and  the  decision 
arrived  at  bond  fide  and  not  through  caprice, 
such  decision  was  final,  and  that  the  Court 
had  no  jurisdiction  to  interfere. 

This  was  a  suit  against  the  committee  of 
the  Conservative  Club,  of  which  the  plaintiff 
was  one  of  the  original  members,  and  from 
which  he  had  been  expelled  by  the  vote  of 
a  general  meeting,  praying  a  declaration 
that  so  long  as  he  Bhould  conform  to  the 
rules  of  the  club  (which  he  offered  to  do) 
he  was  entitled  to  participate  in  the  use  and 
enjoyment  of  the  property  and  effects  of 
the  club,  and  in  its  rights,  privileges  and 
benefits,  and  also  that  the  defendants 
might  be  restrained  from  excluding  the 
plaintiff  from  such  rights  and  benefits,  and 
from  removing  his  name  from  the  list  of 
members. 

The  rules  of  the  club  made  no  reference 
to  the  political  opinions  of  its  member?, 
except  so  far  as  they  were  implied  by  the 
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name.  The  29th  rule  provided  that  it  was 
"  the  duty  of  the  committee,  in  case  any 
circumstance  should  occur  likely  to  endan- 
ger the  welfare  and  good  order  of  the  club,  to 
call  a  general  meeting,  and  in  the  event  of 
it*  being  voted  at  that  meeting  by  two- 
thirds  of  the  persons  present  that  the  name 
of  any  member  should  be  removed,  he 
should  cease  to  belong  to  the  club.'1 

At  the  time  of  the  election  in  1865  a  cor- 
respondence took  place  between  the  plain- 
tiff and  the  secretary  of  the  club  respecting 
a  pledge  which  it  was  alleged  the  plaintiff 
had  given  to  vote  for  certain  "Liberal" 
candidates  at  the  election  of  1865,  the  result 
of  which  was  that  the  committee  convened 
a  general  meeting  under  the  29th  rule  to 
consider  such  correspondence,  and  whether 
the  plaintiffs  name  should  be  removed 
from  the  club. 

The  meeting  was  held,  and  the  chairman 
referred  to  certain  votes  given  by  the  plain- 
tiff for  "Liberal"  candidates,  and  the  cor- 
respondence was  read,  after  which  the  plain- 
tiff addressed  the  meeting,  and  expressed 
his  wish  that  one  of  his  letters  to  which 
exception  had  been  taken  were  unwritten, 
and  repudiated  the  right  of  the  committee 
to  remove  him. 

A  resolution  that  the  plaintiff  should 
cease  to  be  a  member  of  the  club  was  put 
to  the  vote  and  carried  by  191  to  21. 

The  plaintiff  submitted  that  he  had  not 
been  guilty  of  any  conduct  endangering 
the  welfare  and  good  order  of  the  club; 
that  the  meeting  was  unauthorized;  that 
the  real  issue  put  to  the  meeting  was  as  to 
the  votes  he  had  given,  which  it  was  not 
competent  to  the  meeting  to  consider. 

The  defendants,  by  their  answer,  sub- 
mitted that  the  meeting  was  properly  con- 
vened; that  the  proceedings  in  question 
were  not  dictated  by  personal  or  political 
pique ;  and  that  the  plaintiff  was  not  enti- 
tled to  the  relief  prayed. 

Sir  Roundell  Palmer,  Q.C.,  Mr.  Widens, 
and  Mr.  Osborne  Morgan,  for  the  Plaintiff :- 

A  club  being  a  species  of  partnership,  the 
rules  which  regulate  ordinary  partnerships 
Jnay,  to  a  certain  extent,  be  applied  to  it, 
though  with  some  qualification,  as  it  is  an 


institution  sui  generis,  being  mainly  intend- 
ed for  social  purposes.  All  the  members 
of  a  club  are  bound  by  the  contract  into 
which  they  enter  as  denned  by  the  rules. 
In  the  present  instance  there  is  a  power  by 
this  contract  under  certain  circumstances 
to  remove  a  person  from  being  a  member  of 
the  club,  but  this  power  must  be  exercised 
bond  fide  and  for  the  purpose  for  which  it 
was  introduced  into  the  contract.  The 
way  in  which  similar  powers  are  to  be 
exercised  in  ordinary  partnerships  was 
considered  in  Dummer  v.  Corporation  of 
Chippenham  (1),  and  inBlisset  v.  Daniel  (2), 
where  it  was  held  that  a  power  which  was 
given  to  two-thirds  of  the  holders  of  shares 
in  a  partnership  to  expel  any  partner  could 
not  be  exercised  without  any  cause  being 
assigned,  but  must  be  exercised  with  good 
faith  and  not  against  the  tenor  of  the  con- 
tract. In  the  case  of  In  re  St  James1  a  Club 
(3),  it  was  considered  that  though  clubs 
were  not  partnerships  within  the  meaning 
of  the  Winding-up  Acts,  yet  that  a  member 
of  a  club  had  an  interest  in  the  general 
assets,  and  that  if  the  club  were  broken  up 
while  he  was  a  member  he  might  file  a  bill 
to  have  its  assets  administered,  and  would 
be  entitled  to  have  a  share  in  its  effects. 
In  the  present  case  we  contend  that  the 
power  of  removal  was  improperly  exercised ; 
that  the  real  issue  put  to  the  meeting  relat- 
ed to  the  Plaintiff's  votes  at  the  recent 
election,  which  did  not  contravene  any  of 
the  rules  of  the  club,  and  formed  no  ground 
for  his  expulsion ;  that  this  Court  has,  in 
such  a  case,  full  power  to  interfere,  as  in 
the  case  of  an  ordinary  partnership,  to  pro- 
tect the  Plaintiff's  rights  and  privileges  as 
a  member  of  the  club ;  and  that,  there 
being  nothing  in  his  conduct  to  warrant  the 
step  which  has  been  taken,  he  is  entitled 
to  a  decree. 

The  Solicitor  General  (Sir  C  J.  Selwyri), 
Mr.  Baggallay,  Q.C.,  and  Mr.  Walford,  for 
the  Defendants:— 

A  club  is  an  association  of  gentlemen  in 
which  the  rules  of  good  order  and  good 

(1)14  Vee.  246. 

(2)  10  Hare,  403. 

l3)  2  D.  M.  &  G.  883. 
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feeling  ought  to  be  maintained,  and  for  this 
purpose  the  power  of  expelling  an  obnox- 
ious member  is  vested  in  a  certaiu  majority 
of  its  members.  We  admit  that  this  power 
cannot  be  exercised  corruptly  or  capricious- 
ly, but  if  that  is  not  proved  to  have  been 
the  case,  the  Court  cannot  interfere  with 
the  discretion  of  the  members.  The  only 
question,  therefore,  is,  whether  they  have 
acted'  bond  fide  for  the  good  of  the  club. 
In  Inderwick  v.  Snell  (1),  where  a  general 
meeting  of  a  company  was  empowered  by 
the  deed  of  settlement  to  remove  any  di- 
rector for  negligence,  misconduct  in  office, 
or  any  other  reasonable  cause,  and  certain 
directore  Were  removed  for -alleged  miscon- 
duct, and  new  directors  appointed, — on  a 
bill  filed  by  the  directors  who  had  been 
removed  to  set  aside  the  proceedings  of  the 
meeting,  it  was  held  that  the  words  "rea- 
sonable cause"  referred  only  to  such  a 
cause  as  should  be  deemed  reasonable  by 
the  shareholders,  and  that,  in  the  absence 
of  fraud,  the  Court  had  no  jurisdiction  to 
interfere.  That  decision  has  been  followed 
in  the  «ase  of  Manby  v.  Gresham  Life  Assur- 
ance Society  (2).  Here  the  Court  has  no 
right  to  interfere  with  the  honest  exercise 
of  the  discretion  of  the  members.  The  cir- 
cumstances of  the  case,  and  the  Plaintiff's 
conduct,  were  sufficient  to  justify  the  call- 
ing of  the  meeting,  and,  with  regard  to  the 
Plaintiff's  votes  at  the  election,  if  the  majo- 
rity held  that  those  votes  were  contrary  to 
the  well  being  of  the  club,  even  if  that 
were  the  reason  of  the  decision,  it  would 
afford  no  ground  for  the  interference  of  the 
Court. 

Mr.  Wickens,  in  reply. 
Lord  Romilly,  M.R.  :-— 

I  should  have  reserved  my  judgment  in 
this  case  if  I  thought  that  by  so  doing  I 
could  have  arrived  at  any  different  conclu- 
sion from  that  to  which  I  was  led  very  early 
in  the  argument. 

This  is  an  application  by  the  Plaintiff 
asking  a  declaration  that  he  is  entitled  to 
the  enjoyment  of  the  property  and  effects 
of  the  Conservative  Club,  and  to  participate 
in  its  rights,  privileges,  and  benefits,  and 
(1)2  Mac.  &G.  216.  (2)29  Bear.  429, 


also  that  the  Defendants,  the  committee  of 
the  club,  may  be  restrained  by  injunction 
from  excluding  him  therefrom,  or  removing 
his  name  from  the  list  of  members  of  the 
club. 

These  clubs  are  very  peculiar  institutions. 
They  are  societies  of  gentlemen  who  meet ' 
principally  for  social  purposes,  superadded 
to  which  there  are  often  other  purposes, 
sometimes  of  a  literary  nature,  sometimes 
to  promote  political  objects,  as  in  the  Con- 
servative or  the  Reform  Club.  But  the  prin- 
cipal objects  for  which  they  are  designed 
are  social,  the  others  are  only  secondart. 
It  is,  therefore,  necessary  that  there  should 
be  a  good  understanding  between  all  the 
members,  and  that  nothing  should  occur 
that  is  likely  to  disturb  the  good  feeling 
that  ought  to  subsist  between  them. 

It  follows  that  a  club  is  a  partnership  of 
a  perfectly  different  kind  from  any  other. 
In  order  to  secure  the  principal  object  of 
the  club,  the  members  generally  enter  into 
a  written  contract  in  the  form  of  rules,  and 
in  the  rules  of  this  club  it  is  provided 
(Rule  29),  that,  "it  shall  be  the  duty  of 
the  committee,  in  case  any  circumstances 
should  occur  likely  to  endanger  the  welfare 
and  good  order  of  the  club"  (that  is,  likely 
in  their  opinion  to  do  so),  "  to  call  a  gen- 
eral meeting,  and  in  the  event  of  its  being 
voted  at  that  meeting  by  two-thirds  of  the 
persons  present,  to  be  decided  by  ballot, 
that  the  name  of  any  member  shall  be  re- 
moved from  the  club,  then  he  shall  cease  to 
belong  to  the  club."  That  rule  amounts  t:> 
this,  that  if  such  circumstances  as  are  there 
referred  to  should  arise,  it  would  be  the 
duty  of  the  committee  to  call  a  meeting, 
and  to  submit  the  matter  for  a  judicial 
decision  of  the  members  of  the  club  at  that 
meeting,  and  then  it  would  be  for  them  to 
determine  whether  any  "circumstance* 
likely  to  endanger  the  welfare  and  good 
order  of  the  club"  had  taken  place. 

The  evidence  shows  that  this  has  occurred 
in  the  present  case.  The  committee  were 
of  opinion  that  circumstances  had  occurred 
likely  to  endanger  the  welfare  and  good 
order  of  the  club  j  they  called  a  general 
meeting  of  the  club.    The  matter  was  sub- 
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mitted  for  the  judicial  decision  of  the  mem- 
bers of  the  club,  and  they  decided  by  the 
votes  of  two-thirds  of  the  members  present, 
such  votes  being  taken  by  ballot,  that  the 
Plaintiff  should  thenceforward  cease  to  be 
a  member  of  the  club. . 

The  first  question  is,  whether  there  is  any 
appeal  from  that  decision.  It  is  clear  that 
every  member  has  contracted  to  abide  by 
that  rule  which  gives  an  absolute  discretion 
to  two-thirds  of  the  members  present  to 
expel  any  member.  Such  discretion,  like 
that  referred  to  by  Lord  Eldon  in  WJ*te  v. 
Damon  (1),  must  not  be  a  capricious  or 
arbitrary  discretion.  But  if  the  decision 
has  been  arrived  at  bond  fide,  without  any 
caprice  or  improper  motive,  then  it  is  a 
judicial  opinion  from  which  there  is  no 
appeal.  None  but  the  members  of  the  club 
can  know  the  little  details  which  are  essen- 
tial to  the  social  well-being  of  Buch  a  society 
of  gentlemen,  and  it  must  be  a  very  strong 
case  that  would  induce  this  Court  to  inter- 
fere. 

In  the  present  case  I  have  felt  reluctant 
to  go  into  any  questions  that  have  arisen 
farther  than  to  ascertain  that  the  decision 
of  the  meeting  was  a  bond  Jide  exercise  of 
iheir  discretion,  and  not  the  result  of  mere 
caprice.  1  forbear,  therefore,  to  comment 
on  the  conduct  or  the  letters  of  the  Plain- 
tiff, bat  I  am  of  opinion  that  this  was  a 
bond  fide  meeting,  and  one  that  was  fairly 
called ;  that  the  question  was  fairly  submit- 
ted to  the  meeting,  and  the  decision  adopt- 
ed bond  fide,  and  not  through  any  caprice j 
and,  therefore,  that  the  decision  was  final, 
and  the  bill  must  be  dismissed  with  costs. — 
Lew  Rep.  5  Eq.  63. 


Judicial  Bombast.— A  number  of  deci- 
sions of  the  Supreme  Court  of  Nevada  have 
reached  us.  One  short  extract  will  suffice 
to  show  that  in  the  study  of  their  profes- 
sion the  bar  and  the  bench  of  Nevada  have 
not  neglected  the  graces  of  classical  cul- 
ture :— "  As  every  means  which  legal  learn- 
ing and  subtle  ingenuity  could  suggest 
have  been  long  since  exhausted  in  this 

(l)  7  V«a.  85. 


oause,  counsel  have  now,  it  seems,  been 
driven  to  the  necessity  of  calling  the  muses 
from  the  sylvan  shades  of  Pindus  and  Heli- 
con to  assist  them  j  and,  if  we  may  judge 
from  the  tragic  fervor  of  the  respective 
arguments,  Melpomene  at  least  responded 
to t  their  invocation  ;  for  we  find  the  evi- 
dences of  her  assistance  on  both  sides  of 
this  irrepressible  case.  But,  unfortunately 
for  counsel,  the  law  does  not  affiliate  with 
the  tuneful  nine,  nor  accept  them  as  autho- 
rity in  her  prosy  dominion,  but,  like  the 
companions  of  Ulysses,  stops  her  ears 
against  their  seductive  appeals,  and  listens 
only  to  logic  and  unvarnished  facts.  As 
faithful  servants  of  this  wrinkled-browed 
and  heartless  prude,  the  law,  we  will  leave 
the  poetry  of  the  case,  and  direct  attention 
to  what  little  prose  there  may  be  left  in 
it." — Am.  law  Beview. 


Capital  Punishment. — In  the  debate  in 
the  English  House  of  Commons,  on  the 
21st  of  April,  on  the  measure  for  making 
executions  private,  Mr.  Gilpin  having  ques- 
tioned the  expediency  of  capital  punish- 
ment, Mr.  Mill  said,  to  deprive  a  criminal 
of  the  life  of  which  he  had  proved  himself 
unworthy — solemnly  to  blot  him  out  from 
the  fellowship  of  mankind,  and  from  the 
category  of  the  living — was  the  most  ap- 
propriate and  the  most  impressive  mode  in 
which  society  could  deal  with  so  great  a 
crime  as  murder.  Imprisonment  would 
be  far  more  cruel  and  less  efficacious. 
None  could  say  that  this  punishment  had 
failed,  for  none  could  say  who  had  been 
deterred,  and  how  many  would  not  have 
been  murderers  but  for  the  awful  idea  of 
the  gallows.  Do  not  bring  about  an  ener- 
vation, an  effeminacy  in  the  mind  of  the 
nation ;  for  it  is  that  to  be  more  shocked 
by  taking  a  man's  life  than  by  taking  all 
that  makes  life  valuable.  Is  death  the 
greatest  of  all  earthly  evils?  A  manly 
education  teaches  us  the  contrary ;  if  an 
evil  at  all,  it  is  one  not  high  in  the  list  of 
evils.  Respect  the  capacity  of  suffering, 
not  of  merely  existing.  It  is  not  human 
life  only,   not  human   life  as   such,    but 
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human  feelings,  that  should  be  held  sacred. 
Moreover,  taking  life  for  murder  no  more 
implies  want  of  respect  for  life  than  fining 
a  criminal  shows  want  of  respect  for  pro- 
perty. In  countries  where  execution  is 
morbidly  disliked,  there  is  no  abhorrence 
of  the  assassin.  Mr.  Mill  added  that  we 
had  been  in  danger  of  reducing  all  our 
punishments  to  nothing  j  and  though  that 
disposition  had  stopped,  our  penalties  for 
brutal  crimes  (for  which  he  earnestly  re- 
•commended  the  scourge)  were  ridiculously 
light,  and  ought  to  be  strengthened.  The 
House,  on  division,  by  127  to  23,  affirmed 
the  principle  of  Capital  Punishment. 


Ermine  without  Silk. — A  contemporary, 
in  a  leader  relative  to  the  new  Judge,  Mr. 
Justice  Hannen,  observes,  "He  never  took 
silk."  We  should  think  not.  There  is  no 
occasion  for  anybody  to  say,  "  Set  a  Judge 
to  try  shoplifters." — Punch. 


For  his  mastery  of  oratorical  artifice 
Alexander  Wedderburn  was  greatly  indebt- 
ed to  Sheridan,  the  lecturer  on  elocution, 
and  Macklin,  the  actor,  from  both  of  whom 
he  took  lessons ;  and  when  he  had  dismissed 
his  teachers  and  become  a  leader  of  the 
English  bar  he  adhered  to  their  rules,  and 
daily  practised  before  a  looking-glass  the 
facial  tricks  by  which  Macklin  taught  him 
to  simulate  surprise  or  anger,  indignation  or 
triumph.  Erskine  was  a  perfect  master  of 
dramatic  effect,  and  much  of  his  richly  de- 
served success  was  due  to  the  theatrical 
artifices  with  which  he  played  on  the  pas- 
sions of  juries.  At  the  conclusion  of  a  long 
oration  he  was  accustomed  to  feign  utter 
physical  prostration,  so  that  the  twelve  gen- 
tlemen in  the  box,  in  their  sympathy  for 
his  sufferings  and  their  admiration  for  his 
devotion  to  the  interests  of  his  client, 
might  be  impelled  by  generous  emotion  to 
return  a  favorable  verdict.  Thus  when  he 
defended  Hardy,  hoarseness  and  fatigue  so 
overpowered  him  towards  the  close  of  his 
speech,  that  during  the  last  ten  minutes  he 
could  not  speak  above  a  whisper,  and  in 
order  that  his  whispers  might  be  audible  to 


the  jury,  the  exhausted  advocate  advanced 
two  steps  nearer  to  their  box,  and  then  ex- 
tended his  pale  face  to  .their  eager  eyes- 
The  effect  of  the  artifice  on  the  excited 
jury  is  said  to  have  been  great  and  enduring , 
although  they  were  speedily  enlightened 
as  to  the  real  nature  of  his  apparent  distress. 
No  sooner  had  the  advocate  received  the  first 
plaudits  of  his  theatre  on  the  determination 
of  his  harangue,  than  the  multitude  out- 
side the  court,  taking  up  the  acclamations 
which  were  heard  within  the  building, 
expressed  their  feelings  with  such  deafening 
clamor,  and  with  so  many  signs  of  riotous 
intention,  that  Erskine  was  entreated  to 
leave  the  court  and  soothe  the  passions  of 
the  mob  with  a  few  words  of  exhortation. 
In  compliance  with  this  suggestion  he  left 
the  court,  and  forthwith  addressed  the  dense 
out-door  assembly  in  clear,  ringing  tones 
that  were  audible  in  Ludgate  Kill,  at  one 
end  of  the  Old  Bailey,  and  to  the  billowy  sea 
of  human  heads  that  surged  around  St 
Sepulchre's  Church  at  the  other  extremity 
of  the  dismal  thoroughfare. — Jeaffreton. 


Of  Egerton's  student  days  a  story  is  ex- 
tant, which  has  merits,  independent  of  its 
truth  or  want  of  truth.  The  hostess  of  a 
Smithfield  tavern  had  received  a  sum  of 
money  from  three  graziers,  in  trust  for  them, 
and  on  engagement  to  restore  it  to  them  on 
their  joint  demand.  Soon  after  this  trans- 
fer, one  of  the  co-depositors,  fraudulently 
representing  himself  to  be  acting  as  the 
agent  of  the  other  two,  induced  the  old  lady 
to  give  him  possession  of  the  whole  of  the 
money — and  thereupon  absconded.  Forth 
with  the  other  two  depositors  brought  an 
action  against  the  landlady,  and  were  on  the 
point  of  gaining  a  decision  in  their  favor, 
when  young  Egerton,  who  had  been  taking 
notes  of  the  trial,  rose  as  amicus  curia, 
and  argued,  "  This  money,  by  the  contract 
was  to  be  returned  to  three,  but  two  only 
sue— where  is  the  third?  let  him  appear  with 
the  others ;  till  then  the  money  cannot  be 
demanded  from  her."  Nonsuit  for  the  plain 
tiffs — for  the  young  student  a  hum  of  com- 
mendation.— Jeaffrcson. 
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POSTCRIPT. 


Since  the  October  number  appeared,  it  has  been  deemed  advisable  to  discontinue  the 
issue  of  the  Law  Journql,  The  series  is  therefore  brought  to  a  close  by  the  present 
volume. 
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